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IX.   nCTORTA. 


(TRINITY   VACA^ON   CONTIKUED   FROM  VOL,  Yn.) 


BELCHER  and  Others,  Assignees  of  CHAPMAN,  a  Bankrupt,  again<^ 
CAMPBELL  and  Another.     Wednesday,  July  9th. 

C.  being  indebted  to  defendants  in  a  sum  not  yet  payable,  and  pressed  by  them  for  secu* 
riiy,  handed  to  them  a  note  by  which  C.'s  debtor,  S.,  promised  to  pay  C.  a  sum  exceeding 
C.'s  debt  to  defendants.  This  note  was  not  payable  to  order ;  but  C.  endorsed  it  when  he 
handed  it  over.  Afterwards  defendants  pressed  C.  to  obtain  negotiable  paper  from  S. 
instead  of  the  note,  which  tliey  re-delivered  to  C.  for  that  purpose  j  S.  thereupon,  after  the 
term  for  C's  paying  defendants  had  elapsed,  took  back  the  note,  and  accepted  bills  of  ex- 
change drawn  by  C,  exceeding  C.'s  debt  to  defendants,  which  bills  C.  desired  him  to  give 
*n  tlie  defendants.  At  the  time  of  the  acceptance,  C.  intended  to  commit  an  act  of  bank- 
mptoy,  which  S.  knew;  but  defendants  did  not  know  it  AAer  the  act  of  bankruptcy,  S. 
delivered  the  bills  to  defendants.  In  trover  by  C.'s  assignees  for  the  bills,  issue  being  joined 
on  a  pl«a  of  Not  possessed, 

Hddf  that  though  S.  was  not  agent  for  defendants,  the  bills  were  not,  at  the  time  of  the  act 
of  bankruptcy,  in  C.'s  possession  as  reputed  owner  with  the  consent  of  the  true  owners, 
within  Stat  6  G.  4,  c.  16,  s.  72,  merely  as  being  in  C.'s  hands;  inasmuch  as  they  were  sub- 
ject lo  the  same  rights  as  the  note,  which  C.  held  only,  for  a  specific  purix>se,  as  agent  for 
defendants, 

Bat  that  nevertheless,  if  S.  did  not  know  of  the  assignment  by  C.  to  defendants  of  the  debt 
due  from  S.  to  C,  the  assignment  was  not  good  as  against  the  plaintiffs ;  and  therefore,  as 
against  them,  the  defendants  had  no  title,  legal  or  equitable,  to  the  note,  even  while  it  re- 
mained in  their  hands,  and  consequently,  none  to  the  bills.  But  that,  if  S.  did  know,  de- 
fendants were  entitled  to  succeed  on  the  issue. 

Trover,  by  the  plaintifis  as  assignees  of  the  estate  and  effects  of  George 
Chapman,  a  bankrupt,  against  the  defendants,  who  were  atttorneys  carry- 
ing on  business  *in  partnership,  to  recover  the  value  of  six  bills  of  ^^^ 
exchange,  mentioned  in  the  declaration,  all  bearing  date  on  the  19th  ^ 
July,  1S42,  and  drawn,  on  that  day,  by  the  bankrupt,  upon,  and  accepted 
by,  one  William  Frost  Sweetland^  payable  to  the  bankrupt  or  his  order, 
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at  12,  24,  36,  48, 60,  and  72  months  after  date;- respectively.  The  bills, 
except  the  last,  were  for  160/.  each  ;  the  last  wa^  &r  170/. 

The  defendants  pleaded  Not  guilty,  and  a.dehial  that  the  plaintiffs  were 
entitled  to  the  bills ;  upon  which  pleas  thd^aihtifis  joined  issue :  and  the 
cause  was  tried  at  the  sittings,  (in  ^M/ddlesex,)  after  Michaelmas  term, 
1843,  before  the  Lord  Chief  Justice*;  When  by  direction  of  his  lordship, 
a  verdict  was  found  for  the  pla^iltjfis',  damages  970/.,  subject  to  be  re- 
duced to  405.  on  the  bills  being. .given  up,  or  the  amounts  received  paid, 
and  with  leave  for  the  delBpdants  to  move  to  enter  a  nonsuit.  A  motion 
for  that  purpose  was.^'ci^ofllingly  made  in  Hilary  term,  1844,  when  the 
court  recommended/tl^kl  the  facts  should  be  turned  into  a  special  case, 
which  was  stated  as  %llows. 

In  the  spring  *cf*l 842,  the  bankrupt  was  a  client  of  the  defendants  ; 
and  they  a^fxanc^d  him  a  sum  of  400/.,  on  the  security  of  his  warrant  of 
attorney  to  confess  judgment  in  case  of  non-payment  on  16th  July  in  the 
same  year ;  on  which  day,  and  not  before,  the  said  warrant  of  attorney 
was  capable  of  being  enforced.  About  a  fortnight  before  19th  July,  the 
bankrupt  was  applied^to  by^e  defAidS^*fp? further  security.  In  answer 
to  that  application,  h^WerMth'em  a  promissory  note,  which  he  then  held, 
«q.     and  which  he  had  obtained  of  the  *maker,  at  the  time  of  its  date,  in 

-*     payment  for  value,  of  which  note  the  following  is  a  copy. 

« 1000/.  05.  Od.  London,  June  30th,  1840. 

« I  promise  to  pay  Mr.  George  Chapman,  one  thousand  pounds,  for 
v^lue  received,  by  instalments  of  not  less  than  one  hundred  pounds  per 
annum,  on  or  before  the  thirteenth  day  of  June,  1845 ;  the  receipt  of 
George  Chapman  for  each  instalment  to  be  a  sufficient  discharge,  and 
that  only.  «  W.  F.  Sweetland." 

Endorsed  "  George  Chapman." 

The  defendants  took  the  note  from  the  bankrupt :  but,  a  few  days  after, 
they  again  applied  to  the  bankrupt,  objecting  to  the  sufficiency  of  the  se- 
curity on  the  ground  that  it  was  not  negotiable,  and  urged  the  bankrupt 
to  endeavour  to  procure  Sweetland  to  give  him,  the  bankrupt,  negotiable 
paper  instead  of  it :  to  this  the  bankrupt  assented  ;  and  the  defendants  gave 
it  back  to  the  bankrupt  to  get  other  bills  for  it.  Sweetland,  on  being  ap- 
plied to,  at  first  refused  to  give  negotiable  paper,  but  was  afterwards  in- 
duced, by  an  arrangement  between  him  and  the  bankrupt,  to  accept,  in 
lieu  of  that  note,  the  bills  of  exchange  already  mentioned. 

On  the  18th  July,  1842,  the  bankrupt,  being  largely  indebted,  and 
pressed  for  payment  by  several  creditors,  resolved  to  abscond  (as  he 
actually  did  on  the  19th,)  to  France,  in  order  to  avoid  their  importunities ; 
and  he  then  informed  Sweetland  of  his  purpose. 

On  the  morning  of  19th  July,  the  bills  mentioned  in  the  declaration 
were  drawn  by  the  bankrupt,  and  accepted  by  Sweetland,  and  given  by 
the  latter  to  the  former  for  the  said  promiswry  note,  which  was  then 
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''returned  by  the  bankrupt  to  Sweetland,  and  the  following  endorse- 
ment made  upon  it.  L 

«This  bill  or  note  is  cancelled  for  six  other  notes  or  bills. for  the 
amounts  of  160/.,  160/.,  160/.,  160/.,  160/.,  and  170/. 

«  July  19th,  1842."  "  George  Chapman." 

The  bankrupt  then  endorsed  in  blank  all  the  bills,  except  that  for  170/., 
\irhich  is  not  endorsed,  and,  handed  them  all  to  Sweetland,  with  a  direc- 
tion to  deliver  them  to  the  defendants. 

Immediately  afterwards,  that  is  to  say,  nine  o'clock  on  the  morning  of 
the  19th,  the  bankrupt,  in  pursuance  of  his  said  purpose  of  avoiding  his 
creditors,  sailed  for  France,  and  thereby  committed  an  act  of  bankruptcy ; 
of  which  the  defendants  had  notice  before  the  issuing  of  the  fiat,  and  before 
the  said  bills  of  exchange,  or  any  of  them,  came  into  their  possession. 

Sweetland,  after  the  departure  of  the  bankrupt,  on  the  same  day,  in- 
formed the  defendants  of  what  had  been  done  by  the  bankrupt,  and  re- 
fused to  hand  over  the  bills  without  their  indemnity  ;  which  having  been 
given,  on  a  subsequent  day  after  the  bankruptcy,  the  said  bills  of  ex- 
change were  handed  to  the  defendants,  who  have  ever  since  retained, 
Aough  required  by  the  assignees  to  deliver  them  up. 

The  docket  was  struck  on  the  22d,  and  the  fiat  issued  on  the  23d  day 
of  July :  and  under  that  fiat  the  plaintiffs  have  been  appointed  assignees. 

The  alleged  conversion  is  admitted :  and  the  question  for  the  opinion 
of  the  court  is,  whether,  under  the  above  circumstances,  the  assignees 
are  entitled  to  recover  the  value  of  the  said  bills  of  exchange,  or  any  of 
them. 

*If  the  court  should  hold  that  they  are  so  entitled,  then  the  verdict  r#Q 
is  to  stand  for  the  plaintiffs  for  the  amount  of  the  bills  of  exchange, 
or  such  of  them  as  they  may  be  held  entitled  to,  subject  to  be  reduced  to 
405.  on  the  bills  being  given  up,  or  the  amount  received  thereon  paid,  as 
the  case  may  be.  If  otherwise,  then  a  nonsuit  is  to  be  entered,  or  a  new 
trial  directed,  as  the  court  shall  think  fit. 

The  case  was  argued  in  last  term,  (a) 

WilleSy  for  the  plaintiffs.  As  the  bills  were  delivered  to  the  bankrupt 
by  his  debtor,  Sweetland,  and  were  capable  of  being  made  use  of  by  the 
bankrupt,  they  are  prima  facie  the  property  of  his  assignees,  unless  some- 
thing has  happened,  since  the  bankrupt  had  the  bills,  which  changed  the 
property.  It  lies  therefore  on  the  defendants  to  show  that  such  an  event 
has  occurred.  The  defendants  cannot  rely  on  the  redelivery  to  Sweetland, 
by  the  bankrupt,  before  the  bankruptcy.  Sweetland  was  not  their  agent: 
he  held  the  bills  as  the  agent  of  the  bankrupt ;  and  the  bankrupt,  at  any 
time  before  the  delivery  to  the  defendants,  might  have  revoked  the  order 
which  he  had  given  to  Sweetland,  and  have  resumed  the  custody  of  the 
bills,  Sweetland  not  having  engaged  with  the  defendants  to  deliver  the 
bills  to  them ;  Bnnd  v.  Hampshire,  1  M.  &  W.  365,  S.  C.  Tyr.  &  G. 

(a)  May  30th.    Before  Lord  Denmao,  C.  J.,  Patteson,  WilliaiDS,  and  Coleridge,  Js. 
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790 ;  where  Williams  v.  Everett,  14  East,  582,  was  acted  on.  Tte 
bankruptcy,  with  notice  to  Sweetland,  was  a  countermand  of  the  authority 
*!61    S^^^^  ^y  ^^  bankrupt.     It  may  perhaps  be  ^contended  that,  before 

the  delivery  of  the  bills  to  Sweetland,  the  defendants  had  an  equitable 
title  to  them.  The  facts,  however,  amount  only  to  this :  that  the  defend- 
ants, not  being  satisfied  with  the  security  which  they  held,  demanded 
better:  but  no  engagement  had  been  made,  either  by  the  bankrupt  to 
supply  better  security,  or  by  the  defendants  to  suspend,  in  the  meanwhile, 
enforcing  the  original  security.  But,  even  if  there  had  been  an  equitable 
title  in  the  defendants,  it  would  have  been  defeated,  as  against  the  as- 
signees, by  sect.  72  of  stat.  6  G.  4,  c.  16.  The  bankrupt,  at  the  time  of 
his  bankruptcy,  was  reputed  owner  of  Sweetland's  note..  The  note,  which 
hardly  seems  to  have  been  taken  by  the  defendants  as  a  security  at  all, 
only  bound  Sweetland  to  pay  to  the  bankrupt  himself:  the  bankrupt  could 
transfer  no  legal  title  to  such  a  note;  and,  considered  as  an  equitable 
transfer  of  a  debt,  the  transaction  was  void,  under  sect.  72,  as  against  the 
assignees,  for  want  of  notice  to  Sweetland;  Buck  v.  LeCj  1  A.  &  £.  804; 
Dean  v.  James,  1  A.  &  E.  809,  note  (a);  Ex  parte  Monro,  Buck's  Ca.  B. 
300;  Ex  parte  Jirkwright,  3  Mont.  D.  &  De  G.  129;  Ex  parte  Price, 
3  Mont.  D.  &  De  G.  586.  Further,  the  deposit  of  the  first  note  with  the 
defendants  was  intended  to  operate  only  by  way  of  pledge ;  and,  to  mak<2 
a  pledge  effectual  against  assignees,  it  must  be  in  the  hands  of  the 
pledgee  at  the  time  of  the  bankruptcy:  here  the  case  is  not  so.  The  law 
of  England  does  not  recognise  a  mere  contract  to  hypothecate,  as  passing 
a  title  to  the  possession.  No  point  is  made,  on  behalf  of  the  plaintifis,  as 
to  the  non-endorsement  of  the  bill  of  170/. :  that  fact  makes  no  difierence 
in  the  rights  of  the  parties. 
»--,         *Hugh  ISlly  contra.     Although  the  endorsement  of  the  note  of 

1840  gave  no  legal  remedy  against  the  maker,  the  bankrupt, 
by  endorsing,  made  himself  legally  liable  to  the  defendants ;  HUl  v.  Lewis, 
1  Salk.  132,  133.  But  it  is  enough  for  the  present  purpose  that  the  bank- 
rupt at  least  assigned  the  debt  which  was  due  to  him  from  Sweetland,  and 
the  note  as  its  symbol.  The  debt  due  from  the  bankrupt  to  the  defend- 
ants was  a  good  consideration  for  the  assignment,  though  it  was  not  pay- 
able at  the  time  of  the  assignment ;  Walker  v.  Rostron,  9  M.  &  W.  411, 
It  is  true  that,  in  that  case,  the  defendant,  who  stood  in  the  same  position 
as  Sweetland  here,  had  assented  to  hold  for  the  benefit  of  the  plaintiff;  but 
that  makes  no  practical  distinction  between  the  two  cases.  The  general 
necessity  of  such  assent  is  said  to  be  shown  by  Brind  v.  Hampshire,  1  M. 
&  W.  365 ;  S.  C.  Tyr.  &  G.  790.  But  the  knowledge  by  Sweetland  of 
the  assignment  was  enough,  at  whatever  time  before  the  bankruptcy  he  ac- 
quired it ;  TibbUs  v.  George,  5  A.  &  E.  107  ;  Bam  v.  Carvalho,  7  Sim, 
109 ;  (a)  Hutchinson  v.  Heyworth,  9  A.  &  E.  375 ;  Row  v.  Dawson, 

(a)  See  Bum  v.  CarvalhOj  in  Exch.  Cb.,  1  A.  &  E.  883,  affirming  Carvalho  y.  Bum,  in  £• 
B^  4  B.  &  Ad.  382. 
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1  Ves.  sen.  331 ;  Yeates  v.  Groves^  1  Ves.  jun.  280  ;  Bailey  v.  Culverwelif 
8  B.  &  C.  448 ;  Crowfoot  v.  Gurney,  9  Bing.  372.  [Patteson,  J. 
Would  you  contend  that,  even  if  Sweetland  had  never  heard  of  the  trans- 
action between  the  bankrupt  and  defendants,  the  debt  due  from  Sweetland 
-would,  as  against  the  assignees,  have  passed  to  the  defendants  ?]  It  is 
not  necessary  for  the  purpose  of  this  part  of  the  argument  to  maintain 
that  proposition.  [Patteson,  J.  I  find  no  statement  of  *Sweet-  ,« 
land's  knowledge.]  He  cannot  but  have  had  knowledge.  Even  *• 
if  he  had  not,  this  case  diflers  from  the  ordinary  case  of  an  assignment, 
because  the  bankrupt  had  endorsed  Sweetland's  note  to  the  defendants, 
and,  therefore,  according  to  Hill  v.  Lewis^  1  Salk.  132,  had  become 
legally  liable  to  them.  [Patteson,  J.  But  how  does  that  affect  the 
question  of  the  right  of  the  bills  ?  It  can  carry  the  defendants*  claim  no 
farther  than  if  the  bankrupt,  instead  of  so  endorsing,  had  drawn  a  new 
promissory  note  in  favour  of  the  defendants.]  The  seventy-second  section 
is,  in  reality,  not  applicable.  The  original  note  was  in  the  bankrupt's 
hands,  not  as  reputed  owner,  but  for  a  specific  purpose,  that  of  ex- 
changing it  for  better  security:  it  therefore  never  passed  to  the  assignees ; 
Bruce  v.  Hurli/y  1  Stark.  N.  P.  C.  23 ;  then  Sweetland  clearly  delivered 
back  the  bills  in  exchange  for  the  note ;  and  the  bankrupt  held  the  bills 
subject  to  the  same  title  and  rights  as  the  note.  It  is  not  necessary  to 
consider  whether  in  some  other  form  of  action  the  defendants  may  not  be 
liable  to  the  plaintiffs  for  the  excess  over  the  debt  owing  from  the  bank- 
rupt to  the  defendants:  they  are  entitled  to  succeed  on  the  plea  that  the 
plaintifis  were  not  possessed  of  the  bills. 

WilleSy  in  reply.  It  is  not  necessary  to  discuss  the  principle  of  HUl  v. 
Lewisj  and  the  cases  qualifying  or  explaining  the  doctrine  there,  as  Gwin' 
nell  V.  Herbert,  6  A.  &  E.  436 ;  and  Penny  v.  Innes,  1  C,  M.  &  R.  439, 
S.  C.  5  Tyr.  107.  The  question  is,  not  whether  there  was  a  debt  between 
the  bankrupt  and  defendants,  but  what  are  the  rights  of  the  assignees  and 
defendants  as  'respects  these  bills.  There  was,  no  doubt,  a  suf-  r»Q 
ficient  consideration,  as  between  the  bankrupt  and  defendants,  for 
the  assignment  to  the  defendants  of  Sweetland's  debt  to  the  bankrupt. 
But  the  fact  of  notice,  at  least,  to  Sweetland,  must  be  shown,  to  take  the 
case  out  of  the  seventy-second  section ;  and  no  notice  appears.  Again, 
Bum  V.  Carvalhoj  1  A.  &  E.  883,  (a)  shows  that  the  equitable  assignment 
does  not  take  place  if  the  debt  transferred  exceeds  the  debt  which  is  the 
consideration  for  the  transfer.  Bntce  v.  Hwrlyy  1  Stark.  N.  P.  C.  23,  is 
inapplicable.  There  the  instrument  was  negotiable;  the  plaintiffs  (an- 
swering to  the  defendants  here)  were  legal  owners  of  the  note  as  en- 
dorsees ;  they  had  handed  it  to  the  endorsers,  as  mere  agents,  to  obtain 
payment ;  and  the  only  question  was,  whether  they  had  lost  their  right  as 
endorsees,  which  they  clearly  had  not.  CW.  adv,  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

(a)  CarvaVio  v.  Bum,  4  B.  &  Ad.  382. 
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This  was  an  action  of  trover,  brought  by  the  assignees  of  George  Chap- 
man against  the  defendants,  to  recover  six  bills  of  exchange  drawn  by  the 
bankrupt  upon,  and  accepted  by,  William  Frost  Sweetland,  payable  to 
his  own  order,  and  all  but  one  endorsed  by  the  bankrupt  to  the  defendants. 
The  pleas  were : — 1.  Not  guilty ;  2.  That  the  plaintiffs  were  not  possessed 
of  the  bills. 

A  verdict  was  taken  for  the  plaintiffs,  with  liberty  for  the  defendants  to 
move  for  a  nonsuit ;  and  the  facts  were  afterwards  stated  in  a  case  ;  by 
which  it  appears  that  the  bankrupt,  being  indebted  to  the  defendants, 
*and  being  pressed  for  security  in  the  beginning  of  July,  1842, 
•'  delivered  to  them  a  promissory  note,  made  by  Sweetland,  dated 
June  30th,  1840,  for  1000/.,  payable  to  the  bankrupt  only,  which  note 
was  not  negotiable.  The  defendants,  a  few  days  after,  requested  the 
bankrupt  to  persuade  Sweetland  to  exchange  the  note  for  negotiable  bills, 
and  gave  him  the  note  to  get  it  so  exchanged.  Sweetland  assented  to 
the  proposal;  and,  accordingly,  on  the  19th  July,  1842,  the  bankrupt 
drew  the  bills  in  question  in  this  cause,  which  Sweetland  accepted ;  and 
the  bankrupt  endorsed  all  but  one,  and  left  them  with  Sweetland,  desiring 
him  to  hand  them  over  to  the  defendants.  On  the  same  day  the  bank- 
rupt  went  to  France,  and  thereby  committed  an  act  of  bankruptcy,  of  his 
intention  to  do  which  he  had  informed  Sweetland  the  day  before ;  but  the 
defendants  knew  nothing  of  it.  Sweetland  afterwards  handed  over  the 
bills  to  the  defendants,  upon  having  an  indemnity  given  to  him.  Upon 
these  facts,  the  question  is,  whether  the  plaintiffs  are  entitled  to  recover 
the  bills,  or  a  nonsuit  ought  to  be  entered. 

We  agree  with  the  learned  counsel  for  the  plaintiffs,  that  Sweetland 
cannot  be  considered  as  the  agent  of  the  defendants.  No  communica- 
tion took  place  between  them  prior  to  the  bankruptcy ;  nor  bad  Sweet- 
land done  any  act  by  which  he  had  engaged  to  them  that  he  would  de- 
liver to  them,  or  hold  for  their  use,  the  bills  in  question.  The  case, 
therefore,  in  this  respect,  stands  in  the  same  position  as  if  the  bills  had 
been  in  the  actual  possession  of  the  bankrupt  at  the  time  of  the  bank- 
ruptcy. But  we  do  not  think  that  the  bills  can  on  that  account  be  said 
to  have  been  in  the  possession,  order,  or  disposition  of  the  bankrupt  by 
*111  ^^^  consent  of  the  "defendants,  the  true  owners,  within  the  mean- 
ing of  stat.  6  G.  4,  c.  16,  s.  72,  because  they  were  substituted 
for  the  note  for  1000/.,  and  any  facts  or  arguments  applicable  to  that 
note  are  applicable  to  them.  Now,  that  note  was  placed  in  the  posses- 
sion of  the  bankrupt  by  the  defendants  for  a  specific  purpose,  that  of  being 
exchanged  for  the  bills  in  question,  which  bills  (or  the  note,  if  no  such 
bills  were  given  by  SweetIand^  were  manifestly  intended  to  be  forthwith 
handed  over  to  the  defendants.  Therefore,  neither  the  note,  nor  conse- 
quently the  bills,  would,  by  reason  of  being  in  the  hands  of  the  bank- 
rupt at  the  time  of  the  bankruptcy,  come  within  the  seventy-second  sec- 
tion of  the  act. 
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But  it  was  argued  that,  as  the  note  was  not  negotiable,  it  is  like  a  bond, 
and  the  debt  secured  thereby  from  Sweetland  to  the  bankrupt  would  be 
Mrithin  that  section,  notwithstanding  the  delivery  of  the  note  to  the  de- 
fendants, unless  it  appeared  that  Sweetland  had  notice  of  such  delivery ; 
therefore,  that  the  plaintifis  would  take  the  debt,  and  would  be  entitled 
to  have  the  note,  even  if  it  had  remained  in  the  defendants'  hands  at  the 
time  of  the  bankruptcy,  and,  consequently,  are  entitled  to  the  substituted 
bills,  under  the  circumstances  stated  in  the  case,  for  want  of  any  state- 
ment that  notice  of  the  delivery  of  the  note  to  the  defendants  had  been 
given  to  Sweetland  before  the  bankruptcy. 

It  is  not  argued  that  any  formal  notice  to  Sweetland,  much  less  any 
assent  on  his  part,  was  necessary ;  but  it  is  urged  that  knowledge  of  the. 
delivery  of  the  note  to  the  defendants  is  not  brought  home  to  him.  It 
seems  hardly  probable  that  he  should  not  have  been  informed  of  it  when* 
the  bankrupt  was  persuading  him  to  give  negotiable  securities  in  lieaof 
the  note ;  and  we  doubt  *much  whether  this  point  was  intended  _«■.  ^ 
to  be  raised  by  the  case.  But,  undoubtedly,  no  statement  of  notice  '- 
appears  on  the  case ;  and  all  the  facts  are  consistent  with  the  absence  of 
such  notice.  We  feel  it,  therefore,  difficult  to  say  that  this  objection  must 
not  prevail.  If  it  be  agreed  by  the  parties  that  notice  was  given,  we  are 
clearly  of  opinion  that  a  nonsuit  ought  to  be  entered.  If,  on  the  other 
hand,  it  be  agreed  that  no  notice  was  given,  then  we  think  the  verdict 
for  the  plaintiSs  ought  to  stand ;  for  we  do  not  consider  this  as  a  mere 
deposit  for  the  purpose  of  confirming  a  lien,  in  which  case  trover  will  not 
lie  for  the  instrument  deposited,  though  the  debt  secured  by  it  pass  to  the 
assignees  under  the  seventy-second  section,  as  was  held  in  Gibson  v.  Over' 
bury,  7  M.  &  W.  655. 

But,  as  the  fact  of  notice  or  no  notice  is  not  agreed  on,  we  think  that 
there  ought  to  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 


•STAMP  against  SWEETLAND   and  Another,      Wednesday,      ['IS 

Jviy  9th. 

^laL  4  G.  4,  c.  95,  s.  30,  enacts  that,  if  any  collector  of  tolls  "shall  demand  and  take  a  greater 
or  less  toll  from  any  person  than  he  shall  be  authorized  to  do  by  virtue  of  the  powers  of 
any  act,  or  of  the  orders  and  resolutions  of  the  trustees  or  commiraioners  made  in  pursu- 
ance  thereof,"  he  shall  be  liable  to  a  penalty;  which  is  made  recoverable  by  conviction 
befiire  justices,  and  distress,  and  imprisonment  in  default  of  sufficient  distress. 

A  conviction  stated  that  a  collector  «  did  demand  and  iakt^^  from  J.  L.,  at  a  gate  on  a  turn- 
pike road,  «a  certain  toll,  to  wit,  «A«  toff  or  mm  (/ 4d;  as  and  for  a  toU  then  and  there  pay- 
able by  the  said  J.  L.,  at  such  gate,  for  a  certain  horse  then  and  there  drawing  a  certain 
cart  upon  two  wheels  only,  and  which  said  cart  was  then  and  there  drawn  by  such  one 
barse  only,  and  driven  by  him,  die  said  J.  L^  in,  along  and  over  the  said  turnpike  road; 
and  tot  which  said  horse,  drawing  soch  cart,  a  certain  toll,  to  wit,  the  sum  of  drf.,  was  then 
and  there  payable  by  the  said  J.  L.,  ihi  ioid  toll  or  sum  of  4d:,  so  demanded  and  taken  by 
the  said"  ooUector  »as  aforesaid,  then  and  lihere  Mif  «  te  to0  (ham  As"  "ism  (ftiw  ontf 
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there  ttuthorixed  to  take  for  the  cause  aforesaid  by  virtue  of  the  powers  of  any  ad,  or  of  tht 

orders  and  resokUions  of  the  trustees  or  commissioners  of  the  said  tvmpike  road^  made  m  pursuance- 

thisreof  contrary  to  the  form  of  tlie  statute,"  &c. 
Bdd^  a  sufficient  conviction,  though  no  provisions  of  any  particular  turnpike  act,  or  orders  or 

resolutions  of  trustees  or  comraissioners,  were  set  forth  or  referred  to. 
A  warrant  of  commitment  on  this  conviction,  for  want  of  suificient  distress,  stated  that  the 

ooUector  was  convicted,  for  that  he  "did  suffer  and  permit  J.  L.  to  pass  through'^  the  turn- 

pike  gate,  **  with  a  cart  drawn  by  one  horse,  on  payment  of  the  sum  of  4(/.,  as  toll  for  die 

said  cart  drawn  by  one  horse,  the  legal  toll  due  and  payable  in  respect  of  the  said  oart  drawn 

by  one  horse  being  the  sum  of  QcL,  contrary  to  the  statute,"  &c. 
Sumble,  that  the  warrant  gave  a  sufficient  description  of  the  offisnce  under  the  smtiue.     But 

Held  that,  supposing  it  insufficient,  the  conviction  would  cure  the  defect. 
Sect.  147  of  Stat  3  G.  4,  c.  126,  enacts  t*that  if  any  action  or  siut  shall  be  commenced  against 

any  person  or  persons  for  any  thing  done  in  pursuance  of  this  act,"  **  if  the  matter  or  thing 

complained  of  slmll  appear  to  have  been  done  undex  the  authority  a^d  in  execution  of  thi» 

act,"  ^  the  jury  shall  find  for  the  defendant" 
Qiusre,  whether  justices  committing  by  virtue  of  this  act,  and  sued  in  trespass,  be  entitled  to 

a  verdict  on  the  ground,  only,  that  they  bon&.fide  believed  themselves  to  be  putting  the 

act  in  execution. 

Trespass  for  assault  and  fklse  imprisonment. 

Plea,  Not  guilty  (by  statute.)  (a)    Issue  thereon. 
*141         ^^  ^^  ^^^  '  before  Colebidge,  J.,  at  the  Devonshire  '"Summer 
assizes,  1843,  it  appeared  that  the  defendants,  justices  of  Devon- 
shire, had  convicted  the  plaintiflT,  and  had  committed  him  in  pursuance 
of  such  conviction.     The  conviction  was  put  in,  and  was  as  follows : 

« County  of  Devon,  to  wit. — Be  it  remembered  that,  on  the  10th  day 
of  October,  in  the  sixth  year,''  &c.,  a.  d.  1846,  <«  Joseph  Stamp,  of,"  &c., 
«  collector  of  the  tolls  at  a  certain  turnpike  gate,  called,"  &c.,  «  situate," 
&c.,  <«is  convicted  before  us,  John  Sweetland  and  George  Savage  Curtis, 

(a)  Stat.  4  G.  4,  c.  95, 

SecL  30  enacts  that,  if  any  collector  of  tolls  shall  demand  and  take  a  greater  or  less  toll 
from  any  person  than  he  shall  be  authorized  to  do  by  virtue  of  the  powers  of  any  act,  or  of 
the  orders  and  resolutions  of  the  trustees  or  commissioners  made  in  pursuance  thereof,  or 
shall  demand  and  take  a  toll  from  any  person  or  persons  who  shall  be  exempt  from  the 
payment  thereof,  and  who  shall  claim  such  exemption,'*  <*  then  and  in  every  such  case  every 
such  toll  collector  shall  forfeit  and  pay  any  sum  not  exceeding  5/.  for  every  such  offence." 

Sect.  87  enacts  that  <*  no  proceeding  to  be  had  or  taken,  in  pursuance  of  tliis  act,  shall  be 
quashed  or  vacated  for  want  of  form,  or  removed,"  &c. 

Sect.  88  enacts  that  all  the  powers,  authorides,  provisions,  &c.,  matters  and  things  whatso- 
ever, contained  in  stat  3  G.  4,  c.  126,  so  far  as  not  expressly  altered  or  repealed,  shall  be  in 
force  with  respect  to  stat,  4  G.  4,  c.  95,  as  if  re-enacted  in  the  body  thereof. 

Stat  3  G.  4,  c.  126,  s.  141,  provides  for  the' recovery  of  penalties  before  a  justice  of  peace, 
by  conviction,  distress,  and  imprisonment  in  default  of  suihcient  distress. 

Sect.  147  enacts  "that  if  any  action  or  suit  shall  be  commenced  against  any  person  or 
persons  for  any  thing  done  in  pursuance  of  this  act,  then  and  in  every  such  case  such  action 
or  suit  shall  be  commeuoed  or  prosecuted  within  three  months  after  the  fact  committed,  and 
not  afterwards ;  and  the  same  and  every  such  action  or  suit  shall  be  brought  in  tlie  county 
Ox  place  where  the  cause  of  action  shaU  have  arisen,  and  not  elsewhere;  and  the  defendant 
or  defendants  in  every  such  action  or  suit  shall  and  may  plead  the  general  issue,  and  at  the 
trial  thereof,  give  this  act  and  the  special  matter  in  evidence;  and  if  the  matter  or  thing 
complained  of  shall  appear  to  have  been  done  under  the  authority  and  in  execution  of  diis 
act|  or  if  any  such  action  or  suit  shall  be  brought  after  the  time  limited  for  bringing  the  same, 
or  be  brought  and  laid  in  any  other  county  or  place  than  as  aforementioned,  then  the  jury 
shall  find  for  the  defendant  or  defendants,  and  if  the  plaintiff  shall  become  nonsuit,  or  dis- 
continue his  or  her  action  after  the  defendant  shall  have  appeared,  or  have  a  verdict  against 
him  or  her,  or  if  upon  demuner,  judgment  shall  be  given  against  die  p]aintifi|  the  defendant 
ahidl  and  may  leoover  treble  costs,  and  have  the  like  remedy  for  reooveiy  thereof  as  any 
dgjeftdaat  of  dofewJtotA  Mk  <V  lyava  ia  amr  oaoei*  by  law." 
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Esqxiires,  two  of  her  majesty's  justices  of  the  peace  for  the  said  county  of 
Devon,  for  that  he,  •the  said  Joseph  Stamp,  on,"  &c.,  (18th  July,  r^^g 
1842,)  «at  the  parish,"  &c.,  "being  then  and  there  collector  of 
tolls  at  a  certain  toll  gate  there,  called,"  &c.,  « upon  a  certain  turnpike 
road  there  situate,  leading  from,"  &c.,  ««did  demand  and  take  from  one 
John  Lee,  at  the  said  gate,  a  certain  toll,  to  wit,  the  toll  or  sum  of  4(/.,  as 
and  for  a  toll  then  and  there  payable  by  the  said  John  Lee  at  such  gate 
for  a  certain  horse  then  and  there  drawing  a  certain  cart  upon  two  wheels 
only,  and  which  said  cart  was  then  and  there  drawn  by  such  one  horse 
only,  and  driven  by  him,  the  said  John  Lee,  in,  along  and  over  the  said 
turnpike  road;  and  for  which  said  horse,  drawing  such  cart,  a  certain 
toll,  to  wit,  the  sum  of  6<f.,  was  then  and  there  payable  by  the  said  John 
Lee,  the  said  toll  or  sum  of  4(f.,  so  demanded  and  taken  by  the  said 
Joseph  Stamp  as  aforesaid,  then  and  there  being  a  less  toll  than  he,  the 
said  Joseph  Stamp,  was  then  and  there  authorized  to  take  for  the  cause 
aforesaid  by  virtue  of  the  powers  of  any  act,  (a)  or  of  the  orders  and  reso- 
lutions of  the  trustees  or  commissioners  of  the  said  turnpike  road,  made 
in  pursuance  thereof,  contrary  to  the  form  of  the  statute  made,"  &c.  (4  G. 
4,  c.  95.)  «  And  we  do  hereby  declare  and  adjudge  that  the  said  Joseph 
Stamp  hath  forfeited  for  the  said  offence  the  sum  o(5l.  Given,"  &c., 
"  the  day  and  year,"  &c.  ,,  j^^^  Sweetlanp.    (l.  s.) 

«  G.  S.  CUETIS,  (l.  s.)" 

*The  commitment,  which  was  also  put  in,  was  as  follows:  j-tng 

« County  of  Devon,  to  wit. — ^To  the  constable  of  Chudleigh  in 
the  said  county,  and  to  the  keeper  of  the  common  jail  at  Exeter  in  the 
said  county.  Whereas  Joseph  Stamp,  of,"  &c.,  "was,  on,"  &c.  (10th 
October,  1842,)  "convicted  before  us,  John  Sweetland  and  George  Savage 
Curtis,  Esquires,  two,"  &c.,  "upon  the  oath  of,*'  &c.,  "for  that  he,  the 
said  Joseph  Stamp,  being  collector  of  the  tolls  at  the  turnpike  gate  called," 
&c.,  "did  on,"  &c.,  (18th  July,  1842,)  "suffer  and  permit  Owen  Conley, 
John  Lee,  and  James  Palmer  to  pass  through  the  said  turnpike  gate,  with 
a  cart  drawn  by  one  horse,  on  payment  of  the  sum  of  4(/.,  as  toll  for  the 
said  cart  drawn  by  one  horse,  the  legal  toll  due  and  payable  in  respect 
of  the  said  cart  drawn  by  one  horse  being  the  sum  of  6(f.,  contrary  to  the 
statute  in  that  case  made  and  provided:  by  reason  whereof  the  said 
Joseph  Stamp  hath  forfeited  the  sum  of  5/.  And  whereas,  on,"  &c. 
(2d  January,  1843,)  "we  did  issue  our  warrant  to  the  constable  of  Chud- 
leigh to  levy  the  said  sum  of  5/.  by  distress  and  sale  of  the  goods  and 
chattels  of  him  the  ssdd  Joseph  Stamp,  and  to  distribute  the  same  ac- 

(a)  The  act  regulating  the  toU  waa  atel  1  &  2  W.  4,  e.  Izii.,  local  and  personal,  pnbUe; 
«To  amend  an  act  of  hi«  late  nugevty  king  George  the  Fourth,  for  repairing  the  several 
joada  leading  to  and  iiom  the  city  of  Exeter,  and  for  making  certain  new  lines  of  road  to 
communicate  with  the  samei  and  ibr  keeping  in  repair  £xe  Bridge  and  Countess  Wear 
j3ridge :  and  to  make  and  maintain  other  roads  communicating  with  the  said  roads."  Nothing 
Uuned  on  the  particular  provisionfl  of  the  act 
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cording  to  the  directions  of  the  said  statute:  And  whereas  it  duly  ap- 
pears to  us,  upon  the  oath  of  John  Trueman,  the  constable  aforesaid,  that 
he  hath  used  his  best  endeavours,"  &c.  (to  levy  the  money  on  the  goods, 
averment  of  there  being  no  sufficient  distress:)  « These  are  therefore  to 
command  you,  the  said  John  Trueman,  constable,"  &c.,  *^to  apprehend 
the  said  Joseph  Stamp,  and  him  safely  to  convey  to  the  common  jail  at 
Exeter,  in  the  said  county,  and  there  deliver  him  to  the  keeper  thereof, 
*171  ^^S^^^r  ^^^^  ^^  precept.  And  we  do  *also  command  you  the 
said  keeper  to  receive  and  keep  in  your  custody  the  said  Joseph 
Stamp  for  the  space  of  six  weeks,  unless  the  said  sum  shall  be  sooner 
paid  pursuant  to  the  said  conviction  and  warrant.  And  for  so  doing  this 
shaU  be  your  sufficient  warrant.     "Given,"  &c.,  (11th  January,  1843.) 

«  John  Sweetland.     (l.  s.) 
«  G.  S.  Curtis.  (l.  s.)" 

For  the  plaintiff  objections  were  made  to  the  warrant  of  commitment 
and  to  the  conviction,  as  will  appear  by  the  argument  in  banc.  The 
learned  judge  overruled  the  objections,  and,  further,  was  of  opinion  that 
the  magistrates  were  protected  under  s.  147,  of  stat.  3  G.  4,  c.  126,  if 
the  jury  were  of  opinion  that  they  had  acted  boni  fide  on  the  belief  that 
they  were  putting  in  execution  stat.  4  G.  4,  c.  95,  s.  30.  The  jury 
found  that  the  magistrates  had  so  acted ;  and  a  verdict  was  taken  for  the 
defendants.  In  Michaelmas  term,  1843,  Rogers  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  of  misdirection.     In  Easter  vacation,  1845,  (a) 

Cockburriy  Bevan^  and  Montague  Smith  showed  cause.  The  conviction 
is  objected  to,  on  the  ground  that  it  does  not  point  out  what  toll  the  par- 
ticular turnpike  act,  or  orders  and  resolutions  of  the  commissioners, 
authorized  to  be  taken,  but  only  negatives  the  authority  generally.  That, 
however,  is  sufficient  to  bring  the  case  within  the  thirtieth  section  of  stat. 
4  G.  4,  c.  95.  The  general  rule  is,  that  it  is  sufficient  if  a  conviction 
follow  the  language  of  the  act.  It  is  true  that  there  are  exceptions ;  as, 
*181  ^^^  instance,  under  the  Pilot  Act,  6  G  4,  c.  125,  s.  70,  'knowledge 
must  be  found,  though  the  statute  does  not  expressly  make  it  ne- 
cessary; Ckaney  v.  Paynes  1  Q.  B.  712.  Here,  indeed,  the  conviction 
does  more  than  follow  the  statute,  or  the  form  in  No.  19,  of  the  schedule 
to  stat.  3  G.  4,  c.  126 ;  for  it  states  affirmatively  what  the  proper  toll 
was,  which  seems  to  have  been  superfluous. 

Then,  if  the  conviction  be  good,  it  supports  the  commitment;  Rex  v. 
Taylor,  7  D.  &  R.  622,  623,  624 ;  Poky  on  Convictiofis,  236,  (3d  ed. ;) 
Rex  V.  Rogers,  1  D.  &  R.  156;  Daniell  v.  PkUipps,  1  C,  M.  &  R.  662, 
S.  C.  5  Tyr.  293 ;  Rogers  v.  JoTies,  3  B.  &  C.  409,  is  inapplicable ;  there 
the  commitment  was  on  one  statute  and  the  conviction  on  another.  In 
Wickes  V.  ChUterhuck,  2  Bing.  483,  nothing  appeared  on  the  commitment 
to  give  the  magistrate  jurisdictbn.     But,  further,  the  commitment  in 

(a)  May  lOth.    Before  Lord  Denman,  C.  J^  Williams,  and  Coleridge,  Ji. 
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good.  The  objection  made  \7as  that,  instead  of  stating  that  the  plaintiff 
nad  demanded  and  taken  less  than  the  authorized  toll,  (as  in  the  statute 
and  the  conviction,)  it  stated  that  he  did  « suffer  and  permit"  parties 
«to  pass  through  the  said  turnpike  gate,"  &c.,  «on  payment  of  the  sum 
01  4flf.,  as  toll,"  &c.,  the  authorized  toll  being  stated  to  be  sixpence. 
Kow  this  substantially  agrees  with  the  statute  and  the  conviction :  a  literal 
agreement  is  not  requisite ;  Ex  parte  Gqff\  3  M.  &  S.  203.(a) 

^Rogers  and  Cornish^  contra.  First,  the  conviction  is  bad.  It  r.^q 
does  not  show  against  what  statute  or  reguHition  the  plaintiff  had 
offended.  A  maximum  might  be  appointed  by  the  local  turnpike  act;  a 
minimum  by  the  commissioners.  [Coleridge,  J.  The  plaintiff  is  con- 
victed of  taking  a  toll  not  authorized  by  either.]  As  the  conviction  is 
now  framed,  the  plaintiff  could  not  avail  himself  of  it  on  a  second  charge 
for  the  same  offence.  Where  a  power  is  given  to  make  regulations,  and 
a  statute  renders  it  penal  to  infringe  them,  the  regulations  should  be 
distinctly  set  out;  J^Tewman  v.  The  Earl  of  Hardioickey  8  A.  &  E.  124; 
Bex  v.  JVteW,  6  East,  417.  It  is  not  enough  to  follow  the  words  of  the 
statute,  as  has  been  often  decided ;  Regina  y.  JVb/^,  4  Q.  B.  768,  is  one 
of  the  latest  cases. 

The  warrant  does  not  show,  by  either  statutory  language  or  statement 
of  evidence,  that  any  offence  has  been  committed.  Sect.  30,  of  stat.  4  G. 
4,  c.  95,  varies  from  sect.  55  (6)  of  stat.  3  G.  4,  c.  126,  by  adding  the 
word  «<  demand"  to  the  word  «  take."  This  shows  the  importance  of 
stating  a  demand  in  the  warrant ;  but  no  such  statement  appears  expressly 
or  by  inference.  The  necessity  of  bringing  the  offence  within  the  statute 
appears  from  Wickes  v.  Clutterhuck^  2  Bing.  483 ;  and  Rex  y.  Judd^  2  T. 
R.  255.  If  a  commitment  can  be  aided  by  a  conviction,  at  least  the  con- 
nection between  *the  two  should  appear;  In  the  Matter  of  Elmy  r»oA 
and  Sawyer,  1  A.  &  E.  843.  Rex  v.  Taylor,  7  D.  &  R.  622,  is  ^ 
doubtful  law ;  the  courts  will  now  notice  defects  in  the  commitment 
without  reference  to  the  conviction  itself;  Regina  v.  Chaney,  6  Dowl.  P. 
C.  281 ;  Regina  v.  King,  1  Dowl.  &  L.  721.  In  Daniell  v.  Philippe, 
1  C,  M.  &  R.  662,  S.  C.  5  Tyrwh.  293,  there  was  a  special  proviso,  (sect. 
39  of  stat.  7  &  8  G.  4,  c.  30,}  enacting  that  no  warrant  should  be  void  if 
it  alleged  a  conviction  and  there  were  a  valid  conviction  in  fact. 

Cur.  adv.  vult. 

(a)  The  court  having  pronounced  no  decision  on  the  effect  of  stat.  3  G.  4,  c.  12G,  s.  147, 
the  arpiment  on  that  point  is  omitted.  Tlie  following  authorities  were  referred  to.  Welter 
Y.Toke,  9  East,  364;  Beechy  v.Su/ef,  9  B.  &  C.  SOGjDaru  v.  Capper,  lOB.  &C.  28;  Wickei 
V.  Clulierhuck,2  Bing.  483;  Doniell  v.  Philippg,  1  C,  M.  &  R.  C62;  S.  C.  6  Tyrwh.  293; 
Lord  Oakley  v.  The  Keneington  Canal  Company^  fi  K  k  Ad.  138 ;  Norru  v.  Smith,  10  A.  &  £. 
188 ;  WelU  v.  Ody,  2  C,  M.  &  R.  128 ;  S.  C.  6  Tyrwh.  725 ;  BalHnger  ▼.  Ferris,  1  M.  &  W. 
628 ;  S.  C.  Tyrwh.  &  G.  920 ;  Cann  v.  Clipperton,  19  A.  &  £.  682 ;  Janee  v.  Gooday,  9  M.  & 
W.  736 ;  stat  13  G.  3,  c.  78,  a.  81 ;  stat  5  &  6  W.  4,  c.  50,  s.  109 ;  stat  7  Ja.  1,  c.  5 ;  stat 
21  Ja.  1,  c.  12;  stat  24  G.  2,  c.  44,  s.  2]  Heed  v.  Cowmeadow,  6  A.  &  £.  661 ;  Wedge  ▼. 
Berkdey,  6  A. &  E.  66«j ;  ieiz  v.  Barton,  12  A.  &  £.  470;  Gray  v.  Cooknn,  16  East,  13;  Rogers 
v.  Junes,  3  B.  &  C.  409. 

(t)  Birt  see  sect  53. 
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Lord  Denman,  C.  J.,  now  deliyercd  the  judgment  of  the  court.  4fier 
.stating  the  nature  of  the  action,  and  the  plea,  his  Lordship  proceeded  as 
follows. 

The  cause  of  action  was  a  commitment  upon  a  conviction  for  an  alleged 
offence  against  the  Turnpike  Act,  4  G.  4,  c.  95,  s.  30.  The  defendants 
^elied,  first,  on  the  conviction,  to  which,  as  well  as  to  the  commitment, 
objections  were  made  ;  and,  secondly,  on  the  147th  section  of  stat.  3  G.  4, 
c.  126,  which  is  incorporated  into  stat.  4  G.  4,  c.  95.  The  Judge 
overruled  the  objections  i%  the  commitment  and  conviction :  but  he 
thought  the  defendants  would  be  entitled  at  all  events  to  a  verdict  by 
>irtue  of  the  section  above  mentioned,  if  the  jury  thought  they  acted  bon& 
fide  under  the  belief  that  they  were  putting  in  execution  the  first  men- 
tioned act.  The  jury  found,  very  properly,  that  they  were  so;  and  the 
verdict  passed  for  them.  A  new  trial  was  moved  for,  on  objections  to 
both  rulings:  but  the  latter  was  principally  discussed  on  the  argument ; 
»oi  1  »nd  we  '^were  willing  to  decide  the  case  on  that  point,  as  one  of 
general  importance:  but,  afler  much  consideration  and  long  delay, 
we  have  found  difficulties  in  agreeing  upon  the  proper  conclusion  to  come 
to  ;  and  we  therefore  proceed  to  the  examination  of  the  other  point. 

The  conviction  passed  on  the  thirtieth  section ;  and  the  ofience  is  thus 
described  therein :  «  shall  demand  and  take  a  greater  or  less  toll  from 
any  person  than  he  shall  be  authorized  to  do  by  virtue  of  the  powers  of 
any  act,  or  of  the  orders  and  resolutions  of  the  trustees  or  commissioners 
made  in  pursuance  thereof."  By  the  eighty-seventh  section  it  is  pro- 
vided that  «  no  proceeding  to  be  had  or  taken  in  pursuance  of  this  act 
shall  be  quashed  or  vacated  for  want  of  form." 

Tlie  warrant  stated  the  offence  thus:  did  « suffer  and  permit  0.  C, 
J.  L.  and  J.  P.  to  pass  through  the  said  turnpike  gate,  with  a  cart  drawn 
by  one  horse,  on  payment  of  the  sum  o{4d,,  as  toll  for  the  said  cart  drawn 
by  one  horse,  the  legal  toll  due  and  payable  in  respect  of  the  said  cart 
drawn  by  one  horse  being  the  sum  of  6d,j  contrary  to,"  &c.  It  was  ob- 
jected that  this  disclosed  no  offence  against  the  statute ;  for  that  to  siiffer 
and  permit  one  to  pass  on  payment  of  a  smaller  toll  was  not  to  demand 
and  take  it.  It  may  be  doubted,  perhaps,  whether  the  words  «(  demand 
and  take"  are  to  be  referred  severally  to  the  two  cases  which  follow  of  a 
greater  or  less  toll,  or  whether  they  do  not  together  express  the  complete 
act  of  asking  for  and  receiving :  but  in  either  way  the  word  « take"  will 
denote  no  more  than  «* receive,"  without  any  notion  of  force  or  compul- 
sion. Nothing  bound  the  magistrate  to  use  the  very  words  of  the  statute, 
though  it  is  always  better  to  do  so  where  they  in  themselves  sufficiently 
»221  ^*^scribe  the  offence :  *and,  giving  to  the  word  this  sense  of  simply 
receiving,  we  think  the  language  of  the  commitment  quite  equiva- 
lent. A  toll-keeper  who  suffers  a  traveller  to  pass  on  payment  of  a  smallei 
toll  than  the  legal  one,  does  in  fact  ask  for  and  receive  that  toll. 
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But  it  is,  perhaps,  not  necessary  to  decide  this  point,  l>ecause  the  de- 
fect in  question,  assuming  it  to  be  one,  is  certainly  cured  by  (he  convic- 
tion, if  that  be  itself  sustainable ;  for  in  that  the  words  of  the  act  are 
followed ;  the  statement  is  that  he  did  demand  and  take,  &c. 

But  then  it  was  urged  that  both  the  warrant  and  the  conviction  were 
open  to  another  objection.  The  statute,  it  has  been  seen,  prohibits  the 
taking  a  greater  or  less  toll  than  the  collector  <<  shall  be  authorized  to  do 
by  virtue  of  die  powers  of  any  act,  or  of  the  orders  and  resolutions  of  the 
trustees  or  commissioners  made  in  pursuance  thereof."  The  warrant, 
stating  that  the  toll  taken  was  4d,y  adds,  « the  legal  toll  due  and  paya- 
ble," &c.  «« being  the  sum  of  6rf."  The  conviction  describes  it  thus: 
"for  which  said  horse,  drawing  such  cart,  a  certain  toll,  to  wit,  the  sum  of 
6(/.,  was  then  and  there  payable  by,"  &c.,  « the  said  toll  or  sum  of  4<i.,  so 
demanded  and  taken  by  the  said  J.  S.  as  aforesaid,  then  and  there  being 
a  less  toll  than  he,  the  said  J.  S.,  was  then  and  there  authorized  to  take, 
for  the  cause  aforesaid,  by  virtue  of  the  powers  of  any  act,  or  of  the  or- 
ders and  resolutions  of  the  trustees  or  commissioners  of  the  said  turnpike 
road,  made  in  pursuance  thereof." 

Assuming  that  it  is  not  enough,  as  in  the  warrant,  to  say  that  the  legal 
toll  was  6i.,  here  again  it  is  clear  that  the  conviction,  if  itself  sufficient, 
will  cure  the  defect.  *The  objection  to  the  conviction  was  not  very  ^g-j 
clearly  put:  we  understood  it  to  be  that  some  reference  should  '> 
have  been  made,  on  the  face  of  the  instrument,  to  the  local  act,  or  the 
resolution  of  the  trustees  which  fixed  the  minimum  toll,  so  that  it  might 
have  appeared  that  6d,  was  that  minimum  below  which  the  plaintiff  could 
not  legally  demand  and  take. 

Now  it  is  to  be  observed  that,  if  a  resolution  had  been  set  out  at  length, 
fixing  the  toll  at  6(f.,  still  the  nature  of  the  offence  described  in  the  act 
would  have  required  something  more  in  extreme  strictness :  the  descrip- 
tion being  by  negatives  extending  to  any  act,  or  any  order  or  resolution 
of  trustees,  it  would,  in  extreme  strictness,  have  been  still  necessary  to 
negative  the  existence  of  any^uch,  because,  however  strong  the  words  of 
the  resolution  set  out,  there  might  still  be  some  other  resolution,  or  some 
other  statute,  allowing  the  taking  of  a  less  sum  under  some  supposabie 
circumstances,  or  firom  some  supposabie  class  to  which  the  traveller  in 
question  might  belong.  This  consideration  seems  to  show  that  the  ob- 
jection itself  is  not  well  founded,  and  that,  where  the  offence  by  the  sta- 
tute is  the  taking  more  or  less  than  any  statute  authorizes,  or  any  resolu- 
tion of  trustees,  it  is  sufficient  to  state  the  sum  taken,  the  sum  legally 
payable,  and  to  negative  generally  that  any  less  sum  ttan  that  has  been 
sanctioned  by  statute  or  resolution.  It  should  seem  that  it  is  matter  of 
defence  to  produce  the  statute  or  resolution  that  does  sanction  the  smaller 
sum,  if  there  be  one  that  can  be  produced. 

llie  question  really  is,  whether  tbe  statute  uses  words  which  sufficient 
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*2d^    ^y  describe  an  oflence;  for  the  *con¥iction  has  used  them,  and 
something  more :  and  we  think  it  does. 
Upon  these  grounds  we  are  of  opinion  that  the  learned  Judge  was  right 
in  overruling  the  objections  taken  to  the  convictiony  and  consequently 
that  the  rule  for  a  new  trial  must  be  discharged.  Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
SCARES  against  GLYN,  Baronet,  and  Others. 

Declaration  in  aflsumpait  stated  that  R  drew  a  bill  of  exchange  on  defendants,  payable  to 
order  of  O. ;  that  defendants  accepted ;  that  O.  endorsed  to  •*  The  Treasurer  General  of  the 
Royal  Treasury  of  Portugal ;"  and  that  C,  then  being  the  Treasurer  General  aforesaid, 
endorsed  to  plaintiff 

Pleas.  2.  That  the  said  Treasurer  General  of  the  Royal  Treasury  of  Portugal  did  not  en- 
dorse to  plaintiff:  and  issue  thereon.  3.  That  the  said  Treasurer  General,  by  whom  the 
endorsements  were  alleged  to  have  been  made,  ai  the  fww  when  he  endoned  was  not  such 
Treasurer  General  as  was  designated  and  intended  by  the  endorsement  of  O.,  but  minister 
of  a  hostile  government,  and  had  no  title  or  authority  to  endorse:  replication,  that  the 
Treasurer  General  who  endorsed  was  the  Treasurer  General  designated,  &c.  (not  adding 
at  the  time,  ifc.) ;  and  issue  thereon. 

It  was  proved  that  the  bills  were  endorsed  for  the  use  of  M,  then  king  of  Portugal,  and  re- 
ceived by  C,  being  then,  and  at  the  time  of  the  first  endorsement,  his  treasurer;  but  that, 
after  M/s  government  had  been  subverted  by  a  hostile  one,  and  C.  removed  from  office, 
C.  endorsed. 

Held:  Tliat  C,  by  the  endorsement  and  delivery  to  himself,  acquired  an  absolute  title  to  the 
bills,  and  a  power  to  endorse,  which  could  not  be  qualified  by  any  intention  of  O.  not  ex- 
pressed in  the  endorsement,  even  if  such  qualification  could  be  annexed  to  an  endorsement 
at  all;  and  tembU  that  it  could  not:  And  that  it  was  immaterial  whether  C.  was  Treasurer 
General  at  the  time  of  his  endorsing  over  or  not,  and  that  the  words  at  the  ftmc,  &c.  were 
therefore  properly  omitted  from  the  issue  taken. 

This  was  an  action  of  assumpsit,  tried  before  Lord  Denman,  C.  J., 
At  the  London  sittings  after  Hilary  term,  1843,  when  a  bill  of  exceptions 
was  filed  by  the  counsel  for  the  plaintiff.  Judgment  having  been  given 
for  the  defendants  in  the  court  of  Queen's  Bench,  error  was  brought  by 
the  plaintiff;  and  the  defendants  joined  in  error.  The  case  was  argued 
*251  ^^  ^^^  Exchequer  *Chamber,  in  this  vacation,  (June  13th,)  before 
TiNDAL,  C.  J.,  CoLTMAN,  Maule,  and  Cresswell,  Js.,  and  Parke, 
Alderson,  Rolfe,  and  Platt,  Bs.,  by  Crotoder  for  the  plaintiff  in  error, 
(plaintiff  below,)  and  Kelly  for  the  defendants  in  error,  (defendants  below.) 
The  material  statements  on  the  record  and  bill  of  exceptions,  and  the 
arguments,  appear  sufficiently  from  the  judgment.fa)      Cur.  adv.  vult. 

TiNDAL,  C.  J.,  in  this  vacation  (July  3d)  delivered  the  judgment  of 
the  court. 

In  this  case,  which  was  argued  before  us  at  the  sittings  of  this  court  of 
error  afler  the  last  term,  the  question  for  our  decision  is,  whether  the 

(a)  The  following  authorities  were  referred  to  in  argfument :  Glyn  ▼.  Soarts,  3  Myl.  k  K. 
450  J  Glyn  v.  Soares,  1  Y.  &  C.  644,  overruled  in  Dom.  Proc.  Queen  of  Portugal  v.  Glyn,  J 
West  Ca.  H.  L.  258;  iSer  v.  Box,  6  Taunt  325  j  Sigoumey  y.  Lbyd,  8  E  &  C.  622. 
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direction  of  the  Lord  Chief  Justice  of  the  court'of  QueenV  Bench,  given  on 
the  trial  of  the  cause,  was  or  was  not  correct  in  respect  to  those  points 
which  form  the  subject  of  the  bill  of  exceptions. 

The  charge  of  the  Lord  Chief  Justice  is  set  out  at  length  upon  the 
record,  a  course  of  proceeding  which  is  unusual,  and  ought  not  to  be 
adopted.  The  precise  point  upon  which  the  summing  up  is  sought  to  be 
impugned  should  have  been  stated,  and  so  much  only  of  the  context  as 
was  necessary,  if  any  was  necessary,  to  explain  the  direction  of  the  Judge, 
and  no  more. — The  statement  of  the  charge  at  length  tends  much  to  em- 
barrass the  question,  and  adds  greatly  to  the  expense  of  the  proceedings 
in  error. 

In  order  to  understand  the  nature  of  the  exceptions,  *it  will  be  p^ng 
necessary  to  state  shortly  the  substance  of  the  pleadings.  ^ 

The  action  was  brought  upon  six  bills  of  exchange,  drawn  at  Paris  by 
the  Baron  D'Est  on  the  defendants  in  London,  payable  to  the  order  of 
Outrequin  and  Jauge,  and  accepted  by  the  defendants.  These  bills  were 
endorsed  by  Outrequin  and  Jauge  to  <«  (a)  Monsieur  The  Treasurer  Gen- 
eral of  the  Royal  Treasury  of  Portugal:"  and  the  declaration  stated  that 
one  Joaquim  Fernandes  Conto,  then  being  the  Treasurer  General  aforesaid, 
endorsed  the  said  bills  to  the  plaintiff. 

To  this  declaration  there  were  several  pleas.  First:  that  Outrequin 
and  Jauge  did  not  endorse  to  the  Treasurer  General  of  the  Boyal  Treasury 
of  Portugal.  Secondly :  that  the  said  Treasurer  General  of  the  Royal 
Treasury  of  Portugal  did  not  endorse.  Thirdly:  that  the  said  Treasurer 
General,  by  whom  the  endorsements  are  alleged  to  have  been  made  to 
the  said  plaintiflT,  at  the  time  when  be  endorsed  the  same,  was  not  such 
Treasurer  General  as  was  designated  and  intended  by  the  said  endorse- 
ment of  Outrequin  and  Jauge,  but  was  another  and  different  functionary, 
and  agent  and  minister  of  another,  and  different,  and  adverse  and  hostile, 
government,  and  had  no  title  or  authority  to  endorse  the  bills.  There 
were  also  two  special  pleas,  stating  that  Don  Miguel,  whilst  he  was  King 
of  Portugal,  raised  a  loan  at  Paris;  that  Outrequin  and  Jauge,  being 
bankers  at  Paris,  entered  into  an  agreement  with  Don  Miguel  and  his 
government  for  negotiating  and  raising  the  loan,  and  remitting  the  same; 
and  that  Outrequin  and  Jauge  purchased  and  procured  these  bills  to  be 
drawn  for  the  purpose  of  remitting  the  same  on  account  of  the  *said  r^^^ 
loan  ;  and  that,  in  order  to  enable  Don  Miguel  and  his  government 
to  receive  payments  of  the  said  bills  of  exchange,  they  endorsed  the  said 
bills  to  the  order  of  Monsieur  the  Treasurer  General  of  the  Royal  Treasury 
of  Portugal,  thereby  intending  and  meaning  to  make  them  payable  to  the 
order  of  such  person  as  should  be  for  the  time  being  Treasurer  General 
of  the  Royal  Treasury  of  Portugal  by  the  appointment  and  as  minister  of 
the  said  Don  Miguel  and  his  government,  and  not  of  any  person  ap- 
pointed by  or  acting  under  the  authority  of  any  government  auverse  u> 

(a)  These  were  the  words  of  the  endorsement  as  sot  out  on  the  record. 

VOL.  vm,  4  C 
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that  of  Don  Mignel;  that  tfie  said  bills  were  sent  to,  and  duly  received  bj, 
the  said  Cento,  then  being  the  Treasurer  General  of  the  Royal  Treasury 
of  Portugal,  under  and  as  minister  of  Don  Miguel ;  that  Don  Pedro,  with' 
a  hostile  force,  took  possession  of  Lisbon,  and  compelled  Don  Miguel  to 
quit,  and  subverted  his  government ;  whereupon  Conto  altogether  ceased 
to  exercise  the  functions  of  Treasurer  General  of  the  Royal  Treasury,  and 
from  thence  has  never  done  any  act  as  minister  of  Don  Miguel ;  that  Don 
Pedro,  and  the  persons  then  exercising  the  functions  of  government  in 
Portugal,  took  forcible  possession  of  the  bills ;  and  that  Conto,  fraudu- 
lently and  in  collusion  with  Don  Pedro  and  the  new  government,  en- 
dorsed the  said  bills  for  the  purpose  of  enabling  Don  Pedro  and  the  new 
government,  through  the  plaintiff,  to  receive  payment  of  the  bills. 

The  plaintiff,  in  his  replication,  joined  issue  on  the  first  two  pleas; 
and,  as  to  the  third  plea,  he  replied  that  the  Treasurer  General,  by  whom 
the  endorsements  were  made  to  the  plaintiff,  was  the  Treasurer  General 
designated  and  intended  by  the  endorsement  of  Outrequin  and  Jauge ; 
^oo-i  omitting,  however,  to  include  in  the  ^traverse  the  statement,  in 
the  defendants'  plea,  that  he  was  so  at  the  time  of  the  endorsement. 
And  with  respect  to  the  two  other  special  pleas,  the  replication  avers  that 
the  matters  of  fact  therein  stated  were  not  true. 

On  the  trial,  evidence  was  given  that  the  bills  were  endorsed  in  order 
to  remit  a  part  of  a  loan  raised  for  the  use  of  Don  Miguel  at  Paris,  and 
were  intended  to  be  received  or  negotiated  by  his  treasurer.  When  the 
bills  were  endorsed  and  received  at  Lisbon,  the  government  of  Don  Miguel 
continued ;  and  Conto  was  the  Treasurer  of  the  Royal  Treasury  under 
his  government.  In  July,  the  government  of  Don  Miguel  was  subverted, 
and  his  loan  not  recognised  by  the  government  of  Donna  Maria,  which 
succeeded  it;  but  Conto  was  retained  a  short  time  as  Treasurer,  and 
removed  on  the  7th  of  August ;  and,  on  the  9th  August,  before  the  notifi- 
cation of  such  his  removal  to  him,  he  endorsed  the  bills  to  the  plaintiff. 

In  his  summing  up,  the  Lord  Chief  Justice  stated  that  the  description 
of  Treasurer  of  the  Kingdom  of  Portugal  was  a  description  upon  which 
the  jury  might  receive  evidence  as  to  the  intention  of  the  party  who  en- 
dorsed, whether  it  meant  the  Treasurer  then  in  the  service  of  Don  Miguel 
and  him  alone,  or  whether  it  was  meant  to  apply  to  any  other  per- 
son who  should  hold  the  office  at  any  time  the  bills  should  be  in  the 
Treasury,  although  a  change  of  government  should  have  taken  place  ia 
the  mean  time;  and  that  the  defendants  were  entitled  to  a  verdict  if 
Outrequin  and  Jauge  exclusively  looked  to  Don  Miguel  as  the  person 
whose  Treasurer  was  to  receive  and  endorse  those  bills:  and  that,  if  it  was 
80  intended,  the  Government  of  Portugal  which  succeeded,  or  their  servant, 
had  no  authority  to  endorse  the  bills,  so  as  to  convey  a  title  to  the  plaintifil 
^291  *^^^  lordship  then  said  that  the  question  was,  whether  the  inten- 
tion of  Outrequin  and  Jauge  was  that  the  bills  should  be  endorsed 
to  Monsr.  Conto,  not  as  Treasurer  of  the  Kingdom  of  Portugal,  but 
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exclusively  as  the  Treasurer  of  Don  Miguel,  and  acting  in  his  separate 
adverse  interest;  and  that  the  legal  title  depended  on  that  questioB, 
which  he  submitted  to  th«ir  consideration. 

The  plaintiff's  counsel  excepted  to  this  direction,  and  stated  that  the 
Lord  Chief  Justice  ought  to  have  delivered  his  apifiion  that,  if  the  juiy 
believed  that  Conto  was  Treasurer  Greneral  of  the  Royal  Treasury  at  the 
time  of  the  endorsement  to  him  by  Outrequin  and  Jauge,  and  that  he  ei* 
dorsed  to  the  plaintifT,  it  was  sniiicient  to  entitle  the  plaiatiflf  to  a  veraict 
OD  the  second  and  third  issues:  and,  further,  that  no  evidence  ought  to 
have  been  left  to  the  jury  to  show  any  other  intention  by  the  endorsement 
of  Outrequin  and  Jaiige  than  that  which  is  expressed  by  the  written  en- 
dorsement itself;  and  that  no  evidence  ought  to  be  considered  by  the  jury 
to  alter  tlie  legal  efllect  of  the  endorsement,  or  add  to  its  tenor:  and, 
further,  that  it  was  wrong  to  tell  the  jury  that  they  ought  to  find  a  verdict 
for  tlie  defendants^  if  they  thought  that  Outrequin  and  Jauge  intended  that 
CoDto  should  have  power  to  endorse  the  bills  so  long  as  he  should  be 
Treasurer  of  the  Royal  Treasury  under  the  Government  of  Don  Miguel 
and  no  longer.  The  jury  found  a  verdict  for  the  defendants  on  the  second 
and  third  issues,  and  for  the  plaintiff  on  the  first  issue  and  those  raised 
on  the  other  special  pleas. 

The  case  was  argued  at  length  before  us :  and  we  are  all  of  opinion 
that  the  direction  was  not  correct  in  point  of  law,  and  that  the  exception 
was  well  founded,  and  consequently  that  there  must  be  a  venire  de  novo. 

•Whoever  was  the  Treasurer  of  the  Royal  Treasury  at  the  time  ^^qq 
of  the  endorsement  by  Outrequin  and  Jauge  acquired  the  legal  title  ^ 
to  the  bills.  The  endorsement  « to  his  order''  was  in  law  an  endorse- 
ment ««to  him  or  his  order;"  and  the  endorsement  does  not  mean  the 
mere  act  of  writing  the  name  on  the  bills,  but  the  handing  the  bills  over 
and  the  delivery  of  them  to  the  endorsees  also.  No  question  arises  here 
as  to  the  effect  of  a  change  of  officers  between  the  signature  of  the  en- 
dorser and  the  transmission  or  delivery  to  the  endorsee.  When  the  actual 
delivery  took  place,  as  well  as  at  the  time  of  the  making  of  the  endorse- 
ments, Conto  was  (he  Treasurer :  at  both  times  he  was  in  the  same  office, 
and  the  same  service ;  and,  consequently,  the  legal  title  to  the  bills  vested 
in  him  by  the  endorsement :  and  there  is  nothing  in  the  form  of  the  en- 
dorsement which  can  be  construed  to  revest  the  title  in  the  endorser,  or 
to  restrain  the  endorsee  from  endorsing  over,  in  ease  he  ceased  to  have 
that  office  ;  nor  can  parol  evidence  be  allowed  to  engraft  such  a  condition, 
if  indeed  such  a  condition,  or  qualified  power  of  endorsing,  could  be 
allowed  by  the  law  merchant:  and  no  authority  has  been  cited  to  show 
us  that  it  could. 

We  think,  therefore,  the  direction  of  the  Liord  Chief  Justice  was 
wrong,  in  stating  that  the  legal  title  to  the  bills  in  this  case  depended  on 
the  intention  of  Outrequin  and  Jauge  in  using  the  description  of  the 
Treasurer  of  the  Royal  Treasury,  or  upon  their  intention  that  the  power 
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of  endorsing  over  should  depend  upon  the  continuance  of  the  same  office. 
It  was  unnecessary  to  inquire,  supposing  it  were  competent  to  do  so,  as 
to  their  intention  in  endorsing  the  bills;  for  the  bills  were  certainly  en- 
»o,-i     dorsed  and  delivered  to  the  proper  Treasurer;  *and  no  parol  evi- 

•^    dence  would  be  allowed  to  defeat  his  title,  or  qualify  his  right  to 
endorse. 

Indeed  the  stress  of  the  argument  for  the  defendants  in  error  was,  not 
that  the  direction  was  right  in  point  of  law,  but  that  the  exception  had 
not  exactly  pointed  out  the  defect,  and  it  was  itself  untenable  in  part ;  for 
it  was  said,  that  the  Chief  Justice  ought  not,  as  the  exception  stated  he 
ought,  to  have  told  the  jury  that,  if  Conto  was  Treasurer  General  at  the 
time  of  the  endorsement  to  him,  it  was  sufficient  to  entitle  the  plaintiff  to 
a  verdict  on  both  the  second  and  third  pleas,  though  it  might  be  sufficient 
as  to  the  second. 

We  think  that  this  objection  to  the  sufficiency  of  this  part  of  the  ex- 
ception ought  not  to  prevail.  Even  supposing  it  to  have  been  wrong  as 
to  the  third  issue,  and  that  the  plaintiff  was  not  entitled  to  a  verdict  upon 
that  issue,  we  are  of  opinion  that  the  residue  of  the  exception  (at  all 
events  the  two  latter  branches  of  it)  was  properly  taken.  But  we  also 
think  that,  upon  the  third  issue,  the  direction  ought  to  have  been  in  favour 
of  the  plaintiff  as  stated  in  the  exception;  because  the  averment,  that  the 
Treasurer  General  who  endorsed,  at  the  time  he  endorsed^  was  not  such 
Treasurer  General  as  was  designated  and  intended  by  Outrequin  and 
Jauge,  was  not  parcel  of  the  issue,  but  had  been  left  out  of  it  because  it 
was  immaterial. 

We  are  therefore  of  opinion  that  there  must  be  a 

Venire  de  novo. 


•32]      •In  the  Matter  of  the  YSTRADGUNLAIS  Tithe  Commutation. 

Stat  6  &  7  W.  4,  c.  71,  b.  45,  empowering  the  Tithe  Commissioners  to  decide  any  question 
touching  the  "  boundary  of  any  lands,"  does  not  authorize  them  to  settle,  by  their  award, 
a  dispute  as  to  the  boundary  of  parishes. 

Nor  can  they  do  this  under  the  powers  granted  by  stat  7  W.  4,  &  1  Vict.  c.  69,  s.  2,  even  at 
the  request  of  two-thirds  in  value  of  the  land-owners,  if  the  boundary  of  the  parishes  bo 
also  a  boundary  between  counties. 

For,  by  Stat  2  &  3  Vict  c.  62,  s.  37,  this  and  the  two  prior  acts  are  incorporated;  and  sect 
34,  of  Stat  2  &  3  Vict  c.  62,  forbids  the  Commissioners  to  abjudicate  on  a  boundary  which 
divides  counties  as  weU  as  parishes.    [But  see  pp.  43,  58,  post] 

If  the  Commissioners  are  proceeding  to  adjudicate  on  such  a  boundary;  (fucre,  whether  pro- 
hibition lies. 

But  the  court,  in  such  case,  made  a  rule  absolute  for  a  prohibition,  the  Commissioners  show- 
ing cause  and  making  no  objection  on  this  ground. 

Quore,  Whether  a  parochial  agreement  for  a  commutation  rent-charge  can  legally  be  made 
and  confirmed,  under  stat  6  &  7  W.  4,  c.  71,  ss.  17,  27,  &c.,  while  a  dispute  exists  as  to 
the  boundary  of  the  parish. 

Chilton,  in  Trinity  term,  1844,  obtained  a  rule  calling  upon  the  Tithe 
Commissioners  for  England  and  Wales  (upon  notice  to  their  secretary)  to 


8  Adolphus  &  Ellis,  N.  S.  32 

show  cause  why  a  prohibition  should  not  issue,  to  prohibit  them  from 
jiaking  their  award  in  the  above  matter.    In  the  same  term,(a) 

Sir  F,  ThesigeTy  Solicitor  General,  and  Attree,  for  the  Tithe  Com- 
znissioners,  and  £.  F.  WUliams^  for  Capel  Hanhury  Leigh,  Esq.,  the 
person  principally  interested  in  the  after-mentioned  question  of  boundary, 
showed  '^ause ;  and  Chilton  supported  the  rule.  A  report  of  the  argu- 
meats  (b)  is  rendered  unnecessary  by  the  judgment  of  ''the  court,  ^qq 
which  was  delivered,  in  the  ensuing  vacation,  (July  6th,  1844,)  by 

(a)  June  11th,  1S44.  Before  Lord  Denman,  C.  J.,  Patteson  and  Williams,  Js.  The  re> 
port  of  this  caae  has  been  postponed  in  order  that  it  might  appear  at  the  same  time  with 
Bt  Dent  ConmnUationj  p.  43,  post 

(6)  The  discussion  turned  principally  oh  the  following  clauses  of  the  Tithe  Commutation 
Acts. 

Stat.  6  &  7  W.  4,  c.  71,  "for  the  commutation  of  tithes  in  England  and  Wales,'*  enacts: 

Sect.  45.  **  That  if  any  suit  shall  be  pending  touching  the  right  to  any  tithes,  or  if  there 
shall  be  any  question  as  to  the  existence  of  any  modus  or  composition  real,  or  preset  iptiva 
or  customary  payment,  or  any  claim  of  exemption  from  or  non-liability  under  any  circum- 
stances to  the  pa]rment  of  any  tithes  in  respect  of  any  lands  or  any  kind  of  produce,  or 
touching  the  situation  or  boundary  of  any  lands,  or  if  any  difference  shall  arise  whereby  the 
making  of  any  such  award  by  the  commissioners  or  assistant  commissioner  shall  be  hindered, 
it  shall  be  lawful  for  the  commissioners  or  assistant  commissioner  to  appoint  a  time  and 
place  in  or  near  the  parish  for  hearing  and  determining  the  same ;  and  the  decision  of  the 
commissioners  or  assistant  commissioner  shall  be  final  and  conclusive  on  all  persons,  subject 
to  the  proTisions  hereinafter  contained." 

Sect.  95  enacts,  **  That  no  order,  adjudication,  or  proceeding  made  or  had  by  or  before  the 
commissioners  or  any  assistant  commissioner  under  the  authority  of  this  act,  or  any  proceed- 
ing to  be  had  touching  any  offender  against  this  act,  shall  be  quashed  for  want  of  form,  or  be 
removed  or  removable  by  certiorari,  or  any  other  writ  or  process,  into  any  of  His  Majesty's 
Courts  of  Record  at  Westminster  or  elsewhere." 

Stat-  7  W.  4,  &  1  Vict  c.  69,  «to  amend  an  act,'*  &c.  (6  &  7  W.  4,  c.  71,)  enacts: 

Sect.  2.  t'That  two-thirds  in  value  of  the  owners  of  the  lands  in  any  parish  or  district  of 
which  the  tithes  are  to  be  commuted,  and  respecting  the  boimdaries  of  which  any  dispute 
or  doubt  shall  arise,  may,  by  writing  under  their  hands  or  the  hands  of  their  agents,  signed 
at  a  parochial  meeting  called  for  that  purpose  according  to  the  provisions  of  tlie  said  act  in 
the  case  of  a  parochial  meeting  for  making  a  voluntary  agreement  for  the  commutation  of 
die  tithes  of  a  parish,  signify  their  request  to  the  tithe  commissioners  that  the  said  com- 
missioners should  inquire  into  and  settle  such  boundaries;  and  thereupon  the  said  com- 
missioners, or  any  assistant  commissioner  specially  appointed  under  tlieir  hands  and  seal  for 
that  purpose,  shall,  by  examination  of  witnesses  upon  oath,"  &c.  (power  given  to  administer 
it,)  **  and  also  using  any  other  powers  contained  in  the  said  act,  and  by  such  other  legal 
ways  and  means  as  they  or  he  shall  think  proper,  inquire  into,  ascertain,  and  set  out  the 
boundaries  of  that  parish  or  district"  Provisions  for  public  notice,  and  notice  to  land  owners 
individnally,  of  the  intention  so  to  proceed,  and  of  the  result  (by  publishing  a  description, 
kc'\  when  the  boundaries  have  been  ascertained. 

Sect  3.  (*That  any  person  interested  in  the  judgment  or  determination  of  the  said  com- 
missioners or  assistant  commissioner  respecting  the  said  boundaries,  who  shall  be  dissatisfied 
with  such  determination,  may  within  six  calendar  months  next  after  the  publication  of  the 
said  boundaries,  by  delivering  or  leaving  such  description  as  aforesaid,  move  the  court  of 
Queen's  Bench  to  remove  the  said  judgment  by  certiorari  into  the  said  court,  the  party  making 
such  application  giving  eight  days^  notice  of  such  application,  and  of  the  matter  and  ground 
thereoC  in  writing,  to  the  said  commissioners ;  and  the  decision  of  the  said  commissioners  or 
assistant  commissioner,  or,  in  case  of  removal  as  aforesaid,  the  decision  of  the  said  court 
therein,  shall  be  final  and  conclusive  as  to  the  boundaries  of  such  parish  or  district  for  all 
purposes  whatsoever."  No  certiorari  to, issue  afier  the  lapse  of  six  calendar  months;  nor 
*  unless  the  party  prosecuting  the  certiorari  shall  before  allowance  thereof  enter  into  a  recog- 
ttJKinre  before  one  of  the  justices  of  the  said  court,  in  the  sum  of  502^  with  condition  to  prose 
cute  the  same  without  wilful  delay,  and  to  pay  to  the  said  commissioners  their  full  costs  and 
charges  within  one  calendar  month  after  the  judgment  shall  be  confirmed,  to  be  taxed,"  &o. 

Sect  14  enacts  «<  That  this  act  shall  be  taken  to  be  a  part  of  the  said  act  for  the  commuta* 
oftithei  in  England  and  Wales,"  (6  &  7  W.  4,  c.  71.) 

o2 
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Lord  Denman,  C.  J.    After  stating  the  nature  of  the  rule,  his  Lord 
ship  proceeded  as  follows. 

^^n        *This  was  a  rule  calling  upon  the  Tithe  Commissioners  for  Eng- 
land  and  Wales  to  show  cause  why  a  writ  of  prohibition  ^ould  not 

Stat  2  &  3  Vict  c.  62,  « to  explain  and  amend"  stats.  6  &  7  W.  4,  c.  71,  7  W.  4,  &  1  Vict 
c.  69,  and  1  &  2  Vict  c.  64,  (^  an  act  to  facilitate  the  merger  of  tithes  in  land,'')  after  reciting 
those  statutes  in  the  preamble,  (^ect  1,)  enacts: 

Sect.  8.  «  That,  notwithstanding  any  thing  in  the  said  acts  or  anjr  of  them  contained,  in 
any  case  where  a  parochial  agreement  for  rent  charge  or  for  giving  land  instead  of  tithes,  or 
any  compulsory  BM'ard,  has  been  duly  conftrmed  by  the  said  commissioners,  and  it  shall 
appear  to  tliem,  at  any  period  before  the  cnnflrraation  of  the  apportionment  of  stKh  rent 
charge,  that  by  reason  of  fraud,  or  by  the  omission  or  insertion  through  error  of  the  tithes 
or  lands  of  any  party  thereto,  or  of  the  name  of  any  person,  whether  as  titlie  owner  or  land 
owner,  who  ought,  or,  as  the  case  may  be,  who  ought  not,  to  have  been  party  thereto,  or  any 
other  manifest  error,  that  such  agreement  or  award  would  be  ur\just  and  that  if  such  fraud, 
omission,  insertion,  or  other  manifest  error  had  not  occurred,  the  said  commissioners  would 
have  come  to  a  different  conclusion  in  respect  of  such  agreement  or  award,  and  would  have 
declined  to  confirm,  or  would  have  varied  the  same  previous  to  such  confirmation,  it  shall 
be  lawful  for  the  said  commissioners,  if  they  shall  see  fit,  and  in  their  sole  discretion,  but  not 
otherwise,  by  a  separate  award  to  rectify  such  agreement  or  award  in  any  of  tlie  matters 
aforesaid,  in  such  manner  as  to  them  shall  seem  just ;  and  all  the  provisions  and  powers  of 
the  recited  acts  relating  to  compulsory  awards  shall  be  applied  in  every  such  case,  in  respect 
of  the  matter  so  dealt  wiili,  in  as  full  a  manner  as  if  no  such  agreement  or  award  had  been 
made,  or  as  if  the  same  were  made  in  respect  of  a  separate  district."  Provisoes:  a  special 
recital  to  be  made;  and  the  award  to  be  called  a  supplemental  award  in  the  notice  of  meeting, 
to  hear  objections. 

Sect  34  enacts  "That  in  case  there  shall  be  any  question  between  any  parishes  or  town- 
ships, or  between  any  two  or  more  land  owners,  touching  the  boundaries  of  such  parishes  or 
townships,  or  the  lands  of  such  land  owners  respectively,  or  if  such  parishes  or  townships 
or  land  owners  shall  be  desirous  of  having  such  boundaries  ascertained  or  a  new  boundary 
line  defined,  it  shall  be  lawful  for  the  said  commissioners,  or  any  assistant  commissioner,  on 
the  applicadon  in  writing  of  a  majority  of  not  less  than  two-thirds  in  number  and  value  of 
the  land  owners  of  such  parishes  or  tdwnships  in  the  case  of  parochial  or  township  boundaries, 
or  on  the  like  application  of  such  two  or  more  land  owners  in  the  case  of  boundaries  between 
their  lands,  to  deal  with  any  dispute  or  question  concerning  such  boundaries,  and  to  ascertain, 
adjust,  set  out,  and  define  the  ancient  boundaries  between  such  parishes  or  townships  or  the 
lands  of  such  land  owners  respectively,  or  draw  and  define  a  new  line  of  boundary,  as  they 
may  see  fit ;  and  in  every  such  case  the  powers  and  provisions  of  the  said  recited  acts  and 
of  this  act,  so  far  as  the  same  may,  in  the  judgment  of  the  said  commissioners  or  assistant 
commissioner  respectively,  be  applicable,  shall  extend  and  may  be  applied  by  them  or  him. 
to  such  question;  and  the  boundary  line  so  ascertained  or  newly  defined  by  the  said  com- 
missioners or  assistant  commissioner  shall  thenceforward  be  the  boundary  line  of  and  between 
such  parishes,  townships,  or  lands  of  such  land  owners  respectively  for  all  purposes  what- 
soever: Provided  always,  that  nothing  in  this  provision  contained  shall  extend  to  any 
boundary  or  part  of  a  boundary  being  also  the  boundary  line  or  part  of  the  boundary  line  of 
any  county,  or  to  the  boundary  line  of  any  copyhold  or  customary  land,  unless  the  consent  in 
writing  of  the  lord  of  the  manor  whereof  such  land  is  holden  to  such  application  being  dealt 
with  by  the  said  commissioners  or  assistant  commissioner  shall  have  been  first  sent  to  them 
or  him  for  such  purpose." 

Sect.  35  enacts  «  That  in  every  case  in  which  any  judgment  or  determinadon  of  the  com* 
misdioners  or  of  any  assistant  commissioner  respecting  the  boundary  of  any  parish,  district, 
or  Innds  shall  have  been  or  shall  be  removed  into  the  court  of  Queen's  Bench,  it  shall  bo 
lawful  for  the  court  to  direct  the  trial  of  one  or  more  feigned  issues  upon  such  points  as  the 
court  shall  think  fit,"  <*  or  determine  the  same  in  a  summary  manner  or  otherwise  to  disi)08e 
of  the  question  or  questions  in  dispute,  and  to  make  such  other  rules  and  orders  therein  aa 
to  costs  and  all  other  matters  as  may  appear  to  be  just  and  reasonable." 

Sect.  36  empowers  the  commissioners  to  make  orders  as  to  costs  of  the  parties  interested 
in  any  inquiry  into  any  boundary  which  the  commissioners  are  authorized  to  settle. 

Sect  37  enacts  « That  this  act  shall  be  taken  to  be  a  part  of  the  first  recited  act  for  the 
commutation  of  tithes  in  England  and  Wales,  and  of  the  secondly  recited  act  for  amending 
tne  same,  and  of  the  said  thirdly  recited  act  t«  facilitate  the  merger  of  tithes ;  and  that  in  tha 
construction  of  dua  ae^  unless  these  be  something  in  the  sulject  or  context  repugnant  to  such 
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ssue^  ta  prohibit  them  from  'making  their  award  in  the  matter  of    p»Qg 
the  commutation  of  tithes  in  the  parish  of  Ystradgunlais,  in  the     ^ 
county  of  Brecon,     The   undisputed   facts  in  this   case,  as  disclosed 
*by  the  affidavits,  are,  that,  in  the  year  1839,  a  commutation  of    p«og 
tithes  of  the  said  parish  of  Ystradgunlais  was  entered  into  by  agree-     *- 
meat  under  the  authority  of  *the  said  commissioners  ;  and  that,  in     ^q^ 
the  year  l&ll,  a  eommutation  of  tithes  of  the  adjoining  parish  of 
Cadoxton,  in  the  county  of  Glamorgan,  took  place  under  a  compulsory 
award  of  the  said  Commissioners ;  and  there  has  existed  for  some  years 
a  dispute(a)  as  to  the  boundaries  of  the  said  two  parties  at  those  points 
where  they  are  conterminous  with  the  said  counties  of  Brecon  and  Gla- 
morgan. 

It  may  be  remarked,  in  passing,  that,  if  such  dispute  existed  before 
and  at  the  time  of  the  commutation  above  mentioned  in  these  parishes,  it 
may  be  doubtful  how  far  that  commutation  could  have  been  eflfectual  or 
fiaal  *if  the  boundaries  were  unsettled,  or,  in  other  words,  it  was  r«qo 
aad  is  uncertain  what  lands  belonged  to  each.  The  statement, 
however,  is  that  such  commutation  was  in  fact  effected. 
It  further  appears  that,  in  consequence  of  such  dispute,  and  for  settling 

oonstruction,  the  several  wonls  used  in  this  act  shall  have  and  bear  the  same  interpretation 
■s  Is  given  to  such  words  respectively  in  the  said  recited  acts  or  either  of  them." 

Stat.  3  &:  4  Vict.  c.  15,  **  an  act  further  to  explain  and  amend  the  acts  for  the  commutation 
of  tithes  in  England  and  Wales,*'  recites  (sect  1)  certain  clauses  of  stats.  6  &  7  W.  4,  o.  71, 
7  W.  4,  &  1  Vict.  c.  69,  and  2  &  3  Vict.  c.  62 ;  and  afterwards  enacts  as  follows : 

Sect  28.  (^  And  whereas  by  the  said  last-recited  act  powers  are  given  to  the  said  com- 
missboers  or  any  assistant  commissioner,  upon  the  application  in  writing  of  not  less  than 
two-thirds  in  number  and  value  of  the  land  owners  in  any  parishes  or  townships,  to  set  out 
and  define  the  boundaries  of  such  pari^thes  or  townships  in  manner  in  the  said  act  provided; 
and  it  is  expedient  to  extend  such  power  in  manner  hereinafter  mentioned ;  be  it  enacted, 
&at  it  shall  bo  lawful  for  the  said  commissioners,  or  assistant  commissioner,  but  at  the  sole 
discretion  of  the  said  commissioners,  and  only  in  such  manner  as  they  shall  see  fit  and 
proper,  to  exercise  all  and  every  the  powers  so  given  by  the  said  lastly  recited  act  relating  to 
boundaries  of  parishes  or  townships,  on  the  application  in  writing  of  two-thirds  in  number 
an4l  value  of  the  land  owners  of  any  one  [mrish,  place,  or  township  whose  boundary  shall 
be  in  question,  notwithstanding  the  land  owners  in  the  parish,  place,  or  township  adjoining 
nch  boundary  sliall  not  join  in  such  requisition :  Provided  always,  that  in  every  such  case 
the  said  commissioners  or  assistant  commissioner  shall,  twentyone  days  at  least  before  pro- 
ceedini;  to  make  inquiry  and  adjudicate  on  such  question  of  boundary,  cause  a  notice  to  be 
scQt  by  the  post  or  otherwise  given,  addressed  to  the  churchwardens  and  overseers,  and  also 
to  the  surveyors  of  the  highways  of  every  parish,  place,  or  township  ai^ining  such  boundary, 
of  the  intention  of  the  said  commissioners  or  assistant  commissioner  to  proceed  on  the  question 
of  such  boundary,  and  shall  specify,"  &c.  (further  directions  as  to  the  notices;)  "and  the 
assistant  commissioner  shall  thereupon  proceed  in  all  respects,  and  his  proceedings  shall  be 
89  valid  and  binding  as  if  the  said  inquiry  had  been  instituted  on  the  application  in  writing 
oTtwo-thirds  in  number  and  value,  as  well  of  the  land  owners  of  the  parish,  place,  or  town- 
ihip  to  which  such  notice  shall  have  been  so  sent,  as  of  the  parish,  place,  or  township  causing 
B^ich  inquiry  to  be  instituted :  Provided  nevertheless,  that  upon  the  application  in  writing, 
addressed  to  the  said  commissioners  during  the  interval  of  such  twenty-one  days,  of  not  less 
than  two-thirds  in  number  and  value  of  the  land  owners  in  any  parish,  place,  or  township 
adjoiniog  such  boundary,  and  not  being  parties  to  any  such  application  as  aforesaid,  objectiog 
to  the  said  commissioners  or  t^ssistant  conmiissioner  proceeding  under  the  same  in  the  matter 
of  such  boundary,  all  proceedings  which  shall  have  been  instituted  upon  me  application  of 
foch  single  parish,  place,  or  township  under  this  act  shall  forthwith  be  stayed.'' 

Sect  29  incorporates  this  act  with  the  recited  acu  and  with  stat  1  &  2  Vict.  c.  64. 

(a)  See  Eoom  ▼.  Rem,  10  A;  &  £.  151. 
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the  same,  the  said  commissioners  in  the  month  of  December,  1842,  gave 
notice  {a)  to  the  attorneys  of  the  parish  of  Ystradgunlais  of  a  meeting  to 
be  held  at  the  request  of  the  parish  of  Cadoxton,  but  at  the  same  time 
expressing  a  doubt  as  to  their  jurisdiction  by  reason  of  a  section  of  one 
♦39i  ^^  *^®  ^^*^  ^^  which  we  *shall  hereafter  refer.  Against  this  pro- 
^  ceeding  of  the  said  commissioners  there  was  a  regular  protest  on 
behalf  of  the  parish  of  Ystradgunlais.  Meetings,  however,  were  held  for 
the  purpose  of  taking  evidence  upon  the  disputed  boundaries,  but  under 
a  continued  protest  on  behalf  of  the  said  parish  of  Ystradgunlais ;  and, 
finally,  a  suspension  of  the  proceedings  took  place  upon  the  suggestion  of 
the  said  commissioners^  in  order  that  the  parish  of  Ystradgunlais  might 
have  an  opportunity  of  applying  to  this  court  for  a  prohibition;  which 
has  been  made  accordingly. 

It  may  not  be  unnecessary  to  observe  that  no  objection  was  made  at  the 
bar  to  a  writ  of  prohibition  being  the  remedy  in  this  case,  and  that  it  was 
in  truth  the  form  of  proceeding  suggested  (as  we  have  seen)  by  the  com- 
missioners themselves.  We  have  thought  it  right  to  say  thus  much,  in 
order  to  guard  against  an  inference  that  we  pronounce  any  opinion  upon 
this  point.(&) 

We  come  now  to  the  consideration  of  the  question  which  has  been 
raised,  and  (we  may  add)  discussed,  by  the  parties,  upon  the  construc- 
tion of  the  acts  of  parliament,  as  appears  from  the  correspondence  which 
has  passed  between  them.  And  the  question  is  whether,  under  the  pecu- 
liar circumstances  of  this  case,  that  is  to  say,  with  reference  to  the  relative 
boundaries  of  the  said  parishes  and  counties,  the  said  commissioners 
have  any  authority  to  proceed  with  the  adjustment  of  the  dispute  between 
the  said  two  parishes.     This  depends  upon  the  construction  of  the  two 

(a)  The  commissioners  intimated  to  the  land  and  tithe  owners,  as  their  opinion,  that  they 
ooulci  proceed  only  under  stat  6  &  7  W.  4,  c.  71,  s.  45,  which,  they  said,  "enables  them  to 
settle  boundary  disputes  for  tithe  purposes,  without  resuiction."  And  they  gave  a  public 
notice  that,  on,  &c.,  they  would  proceed  "  to  hear  and  determine  certain  differences  which 
have  arisen  respecting  the  boundaries  of  the  parishes  of  Cadoxton  Juxta  Neatli  in  the  county 
of  Glamorgan,  and  Ystradgunlais  in  the  county  of  Brecon,  whereby  the  commutation  of  the 
tithes  of  the  said  parishes  is  hindered  and  obstructed,"  &c.  At  the  meeting,  the  assistant 
commissioner  disclaimed  interfering  in  the  settlement  of  the  parish  boundaries,  "  for  any 
other  purpose  dian  those  of  tithes,"  and  grounded  their  authority  solely  on  stat  6  &  7  W.  4, 
c.  71,  s.  45.  It  was  objected  that,  even  under  this  clause,  they  had  no  authority  to  proceed, 
the  award  having  been  made  and  confirmed.  The  meeting  was  adjourned,  and  another 
notice  given,  stating  that,  on  May  14th,  1844,  the  commissioners  would  proceed  "  to  hear  and 
determine  certain  disputes  and  differences  which  have  arisen  between  the  land  owners  and 
titlie  owners  of  the  parish  of  Cadoxton  Juxta  Neath  in  the  county  of  Glamorgan  and  'he 
parish  of  Ystradgunlais  in  the  county  of  Brecon,  touching  the  boundary  lines  of  the  said 
parishes,  whereby  the  completion  of  the  commutation  of  the  tithes  of  the  said  parishes  is 
hindered  or  obstructed,"  &c.  At  that  meeting,  the  solicitor  to  the  land  owners  stated  that  he 
should  apply  for  a  prohibition ;  and  the  assistant  commissioner  said  that,  to  give  opportuuity 
Ibr  doing  so,  the  award  of  the  commissioners  would  not  be  published  till  afler  term. 

An  affidavit  by  the  assistant  commissioner,  in  opposition  to  the  rule,  stated  that  the  paro- 
chial agreements  for  rent-chai^e  in  Cadoxton  parish  had  been  confirmed  at  certain  dates 
mentioned  in  afiidavit  on  the  other  side ;  but  that  the  several  apportionments  of  such  rent- 
charge,  necessary  to  complete  the  commutation  of  the  tithes,  were  not  yet  confirmed,  nor  the 
commutations  completed. 

(6)  See  In  thi  Matter  of  the  jfypkdore  Tithe  ComnuUaHon,  p.  139,  pott 
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sections  of  the  two  statutes  referred  to  chiefly  in  the  argument  and  in  the 
•correspondence  between  the  parties :  sect,  45  of  stat  6  &  7  W.  4,  r^^Q 
c.  71,  and  sect.  34  of  stat,  2  &  3  Vict.  c.  62.  '• 

By  the  former,  (6  &  7  W.  4,  c.  71,  s.  45,)  it  is  enacted  "that  if  any 
Slit  shall  be  pending  touching  the  right  to  any  tithes,  or  if  there  shall  be 
any  question  as  to  the  existence  of  any  modus  or  composition  real,  or  pre- 
scriptive or  customary  payment,"  <<or  touching  the  situation  or  boundary 
of  any  Iands,"(a)  « it  shall  be  lawful  for  the  commissioners,  or  assistant 
commissioner,  to  appoint  a  time  and  place  in  or  near  the  parish  for  hearing 
and  determining  the  same  ;  and  the  decision  of  the  commissioners  or  as- 
sistant commissioner  shall  be  final  and  conclusive  on  all  persons ;"  sub- 
ject to  certain  provisions  for  questioning  the  propriety  of  such  decision, 
which  it  is  not  material  to  specify  particularly.  Now,  upon  the  fair  in- 
terpretation of  this  section,  and  especially  the  words  «  boundary  of  any 
lands,"  we  think  that  the  decision  of  a  disputed  boundary  of  parishes 
cannot  be  meant.  The  words  have  a  sufficient  and  intelligible  meaning 
without  so  extending  them. 

But,  if  there  could  have  been  any  doubt  upon  this  point,  we  consider 
it  lo  be  removed  by  express  provision  for  "parochial  boundaries"  in  the 
subsequent  statutes  of  7  W.  4,  &  1  Vict.  c.  69,  and  2  &  3  Vict.  c.  62. 
The  thirty-fourth  section  of  the  latter  act  was  *principally  relied  r^.. 
upon,  as  showing  that  the  commissioners  have  no  authority  further 
to  proceed,  and  was  quoted  by  themselves  as  showing  that  they  had  no 
authority  except  by  consent  of  the  parties.  It  is  to  the  effect  (so  far 
as  this  question  is  concerned)  that,  if  there  shall  be  any  question  between 
any  parishes  or  townships,  "or  if  such  parishes  or  townships''  "shall  be 
desirous  of  having  such  boundaries  ascertained  or  a  new  boundary  line 
defined,"  the  commissioners  or  assistant  commissioner,  on  the  application 
of  two-thirds  of  the  land  owners  of  such  parishes  or  townships j  may  set 
out  the  ancient  boundary,  or  define  a  new  line,  at  their  discretion :  with 
a  provision,  that  nothing  in  the  said  clause  contained  <<  shall  extend  to  any 
boundary  or  part  of  a  boundary  being  also  the  boundary  line  or  part  of 
the  boundary  line  of  any  county."  And  it  is  by  the  thirty-seventh  section 
of  this  (2  &  3  Vict.)  act  enacted,  that  the  act  shall  be  taken  to  be  part  of 
the  original  act  of  6  &  7  W.  4,  c.  71.  It  is  obvious,  therefore,  that  all 
the  provisions  of  the  original  and  incorporated  acts  are  to  be  construed 
together.  That  being  so,  and  it  being  stated  expressly  that  the  boundary 
of  the  two  parishes  before  mentioned  is  part  of  the  boundary  also  of  the 
counties  of  Brecon  and  Glamorgan,  we  are  of  opinion  that  the  authority, 

(a)  It  was  contended  at  the  bar,  that,  under  this  clause  45  alone,  the  commissioners  had 
jnri&liction,  for  that  the  dispute  as  to  boundary  was  a  "  difference"  whereby  the  making  an 
award  was  hindered ;  the  apportionment  of  rent-charge  among  the  landholders  (under  stat. 
6  4  7  W.  4,  c.  71,  sects.  53,  54,  55,  61,  &c.)  being  essential  to  the  award,  and  being  imprac- 
ticable while  the  boundary  of  the  parishes  remained  uncertain.  But  it  was  also  suggested 
tbat  the  case  was  one  in  which  the  commissioners  might  make  a  supplemental  award, 
nnder  stat  2  &  3  Vict  c.  62,  s.  8,  and  that  sect  45  of  stat  6  &  7  W.  4,  c.  71,  would  apply 
in  the  case  of  a  difference  whereby  the  making  of  that  award  might  be  hindered. 
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which,  under  certain  circumstances,  is  given  to  the  commissioners  to  de* 
termine  any  question  of  disputed  boundary  between  adjoining  parishes,  is 
prohibited  in  the  present  case  by  the  very  terms  of  the  act  itself.  And 
we  may  add  that  this  appears  to  have  been  originally  the  opinion  of  the 
commissioners  themselves. 

We  have  mentioned  stat.  7  W.  4,  &  1  Vict.  c.  69,  (which  is  also  made 
•421  P^*^  °^  ^^^  original  act  of  6  &  7  *W.  4,  c.  71,)  because  by  that 
a  power  is  first  given  to  the  commissioners,  under  certain  circum- 
stances, to  decide  upon  disputed  parish  boundaries.  But,  as  all  the  three 
acts  are  to  be  considered  as  one,  and  as  in  ike  latter  (2  &  3  Vict.  c.  62,) 
the  restriction  as  to  a  county  boundary  is  imposed,  we  do  not  deem  it 
needful  further  to  notice  the  provisions  of  stat.  7  W.  4,  &  1  Vict,  c,  69. 
It  miiy  be  mentioned,  however,  that  in  both  the  latter  acts  the  application 
of  two-thirds  of  the  land  owners  to  the  commissioners  is  required  to  set 
them  in  motion :  and  we  do  not  perceive  it  stated  on  the  face  of  the  affi- 
davits that  such  application  has  in  this  instance  been  made. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  must  be  made  absolute. 

Rule  absolute  for  a  prohibition.(a) 

(a)  See  staL  9  Ic  10  Vict.  c.  73,  ss.  16,  20,  21,     And  see  tbe  next  case. 


•43]  'In  the  Matter  of  the  DENT  Tithe  Commutation. 

To  B  motion  for  certiorari  to  bring  up  the  award  of  an  assistant  Tithe  Commissioner,  it  is  no 
answer  that  the  award  is  already  in  court  under  certiorari,  obtained  by  another  party. 

Stat  C  &  7  W.  4,  c.  71,8.  95,  took  away  certiorari  in  the  csise  of  orders  and  adjudications 
made  by  the  Tithe  Commissioners  under  diat  anH.  Stat  7  W.  4,  &  1  Vict.  c.  GO,  s.  2,  em« 
powers  the  commissioners  to  settle  parish  boundaries ;  and  sect  3  gives  a  certiorari  to  any 
per^n  interested  in  the  judgment  respecting  the  said  boundaries^  who  shall  be  dissatisfied 
tlierewith,  and  enacts  that,  on  removal  of  such  judgment  under  the  writ,  the  decision  of  tho 
court  thereon  shall  be  final  and  conclusive  as  to  the  boundaries.  Held^  that,  on  the  cer* 
tiorari  thus  restored,  the  court  was  authorized  to  consider,  not  only  tlic  merits  of  the  de« 
ci$ion  as  to  boimdary,  but  all  questions  usually  discussed  on  certiorari. 

Tlie  award  of  an  assistant  Tithe  Commissioner  employed  to  settle  tlie  lx)undanes  of  a  town- 
ship on  request  of  the  land  owners,  under  stat  7  W.  4,  &  1  Vict  c.  CO,  s.  2,  was  quashed, 
on  certiorari,  as  not  sufficiently  showing  jurisdicden: 

1 .  Bv^cRuse  it  did  not  state  the  district  to  be  one  of  which  the  tithes  were  « to  be  commuted.*' 

2.  Because  it  stated  tbe  request  to  have  been  signed,  not  "  at  a  parochial  meeting  called  for 
that  purpose"  ^according  to  the  provisions  of^  stat  C  &  7  W.  4,  c.  71,  s.  17,  (referred  to  by 
stat  7  W.  4,  &  1  Vict  c.  69,  s.  2.)  but  only  "at  a  meeting  called  for  that  purpose." 

In  stat.  2  &  3  Vict.  c.  62,  s.  34,  (giving  the  commissioners  power,  on  requisition,  to  ascertain 
old  or  set  out  new  boundaries,)  the  proviso  "  that  nothing  in  this  provirfion''  shall  extend  to 
any  boundary  line  of  a  county,  or  of  copyhold  without  consent  of  the  lord,  applies  only  to 
tlic  enactments  in  the  same  clause.  And  sect  37  of  stat  2  &  3  Vict  c.  02,  whicli  incor- 
porates it  with  stat  7  W.  4,  &  1  Vict  c.  69,  does  not  abridge  the  power  given  by  sect  2 
of  the  prior  act 

Therefore,  in  a  case  under  8tat«7  W.  4,  &  1  Vict  c.  69,  s.  2,  the  commissioners  may  ascertain 
the  existing  boundary  of  a  parish,  though  it  bo  also  that  of  a  county,  or  of  copyhold  in  a 
manor,  the  lord  of  which  does  not  consent  to  the  inquiry. 

An  award  under  that  clause  can  be  made  only  where  the  tithes  are  "  to  be  commoted :"  and 
there  is  no  jurisdiction  under  it  if  the  tithes  have  been  commuted  already. 

The  following  award  was  made  by  an  assistant  Tithe  Commissioner. 
«To  all  to  whom  these  presents  shall  come,  I,  John  Mee  Mathew, 
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barrister  at  law,  send  greeting.  Whereas,  a  request  in  writing,  signed 
by  upwards  of  two-thirds  in  value  of  the  owners  of  lands  within  the  town- 
ship of  Dent,  in  the  parish  of  Sedbergh,  and  West  Riding  of  the  county 
of  York,  at  a  meeting  called  for  that  purpose,  having  been  duly  forward- 
ed to  the  Tithe  Commissioners  for  England  and  Wales,  requesting  them 
to  inquire  into,  ascertain  and  set  out  the  boundaries  of  the  said  township 
of  Dent,  so  far  as  the  said  boundaries  *abut  upon  the  higher  r«^ 
division  of  Newby  lordship  in  the  township  of  Ingleton,  in  the 
parish  of  Bentham,  in  the  said  county;  a  place  called  Mossdale  Moor  in 
the  township  of  Hdwes,  in  the  parish  of  Aysgartb,  in  the  said  county ; 
the  township  of  Garsdale,  in  the  parish  of  Sedbergh  aforesaid  ;  the  town- 
ship of  Middleton,  in  the  parish  of  Kirkby  Lonsdale,  in  the  county  of 
Westmoreland ;  the  township  of  Barbon,  in  the  parish  of  Kirkby  Lons- 
dale aforesaid ;  and  the  township  of  Sedbergh  aforesaid ;  I  the  said  John 
Mee  Mathew,  by  an  instrument  in  writing  under  the  hands  and  seal  of 
the  Tithe  Commissioners  for  England  and  Wales,  in  pursuance  of  the 
power  to  that  effect  given  to  them  under  and  by  virtue  of  an  act  of  par- 
liament, made  and  passed  in  the  1st  year  of  the  reign  of  her  present 
majesty,  entitled  «An  Act  to  amend  an  Act  for  the  Commutation  of 
Tithes  in  England  and  Wales, "(a)  was  duly  appointed  to  make  such 
ioquiry  and  to  set  out  such  boundaries  aforesaid :  And  whereas  I  have 
caused  to  be  served  all  such  notices,  and  to  be  inserted  all  such  adver- 
tisements, as  are  directed  by  the  said  act  of  parliament,  and  have  held 
divers  meetings  and  duly  examined  upon  oath  all  witnesses  produced  be- 
fore me,  and  entered  into  a  full  investigation  of  all  matters  and  things 
touching  the  lines  of  boundary  so  in  dispute  as  aforesaid :  Now  know  ye 
that  I,  the  said  John  Mee  Mathew,  do  hereby  adjudge  and  determine  that 
the  boundary  line  of  the  said  township  of  Dent,  so  far  as  the  same  abuts 
upon  or  adjoins  to  the  said  higher  division  of  Newby,  commences  at,"  &c., 
"and  proceeds,"  &c.  (describing  the  course  of  the  boundary  line  from 
point  to  point.)  *«<A11  which  said  boundary  is  more  particularly  p,^g 
delineated  by  the  black  dotted  line  in  the  map  or  plan  hereto  an-  ^ 
nexed,  marked,"  &c.  «And  I  do  further  adjudge  and  determine  that 
the  boundary  line  of  the  said  township  of  Dent,  so  far  as  the  same  abuts 
Qpon  or  adjoins  to  the  said  place  called  Mossdale  Moor,  commences." 
&c.  (The  award  then  set  out,  as  before,  the  boundaries  where  the  town- 
ship abutted  upon  the  other  places  mentioned  in  the  written  request.) 
"In  testimony  whereof,  I,  the  said  John  Mee  Matthew,  have  hereunto  set 
my  hand,  this  19th  day  of  August,  a.  d.  1844," 

(Signed)  *    « J.  Mee  Mathew." 

In  Hilaiy  term,  (January  13th,)  1845,  Hugh  HUly  on  behalf  of  James 
William  Farrer,  Esq.  and  Oliver  Farrer,  Esq.,  joint  lords  of  the  cus- 
tomary manor  of  Newby  in  Yorkshire,  obtained  a  rule  calling  upon  the 
Tithe  Commissioners  to  show  cause  why  a  certiorari  should  not  issufl| 

(a)  The  tiUe  of  Stat  7  W.  i,  &  1  Yjct  o.  66. 
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directed  to  them,  to  remove  into  this  court  the  judgment  or  determination 
made  by  the  said  Assistant  Tithe  Commissioner  respecting  the  boundaries 
of  the  township  of  Dent  in  the  parish,  &c.,  so  far  as  the  said  boundaries 
abut  upon  the  higher  division  of  Newby  lordship,  &c.,  a  place  called 
Mossdale  Moor,  &c.,  the  township  of  Garsdale,  &c.,  the  township  of 
Middleton,  &c.,  the  township  of  Barbon,  &c.,  and  the  township  of  Sed- 
bergh  aforesaid.  In  the  same  term  (January  31st)  H,  Hill  obtained  a 
rule  to  the  same  effect  on  behalf  of  Dr.  James  Philip  Kay  Shuttleworth, 
lord  of  the  customary  manor  of  Barbon,  and  owner  of  land  and  common 
of  pasture  adjoining  the  line  of  boundary  set  out  by  the  Assistant  Com- 
missioner. The  notices  of  motion  (under  stat.  7  W.  4,  &  1  Vict.  c.  69, 
*461  ^'  ^)  *speciiied  numerous  grounds  of  objection.  The  material 
ones  will  be  stated  in  the  argument. 

Affidavits  were  filed  in  opposition  to  the  rules,  on  behalf  of  various 
parties  interested:  and  in  one  of  these  affidavits,  (dated  April  7th,  1845,) 
it  was  stated  by  a  clerk  to  the  attorney  for  the  Commissioners  that  they 
had  already  been  served  with  a  certiorari,  dated  November  25th,  1844, 
on  behalf  of  William  Moore,  Esq.,  commanding  them  to  send  the  said 
judgment  or  determination  into  this  court;  and  that  they  had,  on  3d 
April,  1845,  returned  it  accordingly.  And  the  deponent  stated  that  he 
verily  believed,  and  had  no  doubt,  that  the  judgment  or  determination 
referred  to  was  the  same  as  that  mentioned  in  the  rule  of  January  13th. 

In  Easter  term,  (May  7th,)  1845,  (a) 

Sir  F.  Thesiger^  Solicitor-General,  showed  cause  against  the  first  men- 
tioned rule,  and  contended  that  the  writ  could  not  issue,  the  award  being 
already  in  court  under  a  certiorari  granted  before  any  of  the  present  rules 
nisi.  Stat.  7  W.  4,  &  1  Vict.  c.  69,  s.  3,(J)  enables  "any  person,"  but 
not  every  person,  interested  to  move  for  a  certiorari.  [Lord  Denman,  C.  J. 
For  the  purpose  of  moving  to  quash  the  award  when  brought  up,  a  second 
certiorari  cannot  be  necessary. 

Watscm  and  H,  Hilly  for  Messrs.  Farrer.  The  parties  moving  wish  at 
least  to  have  it  certified  that  the  award  in  court  is  the  same  as  that  which 
they  are  disputing.  [Lord  Denman,  C.  J.  (afler  conferring  with  the 
,--n  officers  •on  the  crown  side  of  the  court.)  The  proceedings  of  the 
several  parties  moving  may  be  entirely  distinct.  The  award  has 
been  brought  up  under  the  recognisances  of  those  who  moved  for  the 
rule.  They  ought  not  to  be  subject  to  the  costs  of  all  the  proceedings. 
Sir  F.  Thestger,  Solicitor-General.  Stat.  2  &  3  Vict.  c.  62,  s.  35,  au- 
thorizes the  court  to  make  such  rules  and  orders  as  to  costs  as  may  appear 
just  and  reasonable.] 

Lord  Denman,  C.  J.  I  do  not  see  how  we  can  do  otherwise,  under 
the  circumstances,  than  make  the  rule  absolute.     The  only  object  is  to 

(a)  Before  Lord  Denman,  C.  J^  PattesoHf  and  Williams,  and  Wightman,  Js. 
(6)  All  the  most  material  clauses  of  the  Tithe  Commutation  Acts,  referred  to  in  this 
will  be  found  in  the  notes,  p.  32,  to  p.  37,  ante. 
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identify  the  award.  If  the  parties  are  willing,  on  a  formal  certificate,  to 
assume  that  the  award  is  in  court,  we  may  proceed  on  the  argument 
without  any  further  actual  return. 

Watson^  in  support  of  the  rule,  said  that  the  parties  for  whom  he 
appeared  wished  only  that  the  identity  should  be  certified. 

Lord  Denman,  C.  J.     Then  we  will  proceed  to  hear  the  argument  on 
the  validity  of  the  award. 

Sir  F.  Thesiger^  Solicitor-General,  and  BtUler^  for  the  Commissioners, 
and  Baines  and  Cowling  for  the  land-owners  of  Dent,  were  then  heard  in 
support  of  die  award  against  the  objections  raised  by  Messrs.  Farrer ; 
and  Watson  and  H.  Hill  on  the  other  side :  and,  in  the  next  term,(a)  Sir 
F.  Thesiger^  Solicitor-General,  and  BuUer^  for  the  Commissioners,  and 
Dundas  and  Addison  *for  the  land  owners  of  Dent,  supported  the  r«^ 
award  against  the  objections  raised  by  Dr.  Shuttleworth;  and  Jlfar- 
tin  and  Hugh  Hill  were  heard  on  the  other  side. 

Arguments  in  support  of  the  award.  First :  on  a  certiorari  the  award 
cannot  be  impeached  upon  any  other  ground  than  in  respect  of  the 
boundaries  set  out.  Stat.  6  &  7  W.  4,  c.  71,  s.  95,  enacted  <<that  no 
order,  adjudication,  or  proceeding"  of  the  Commissioners  or  Assistant 
Commissioner  under  the  authority  of  that  act  should  «  be  removed  or  re- 
moTable  by  certiorari."  The  next  statute,  7  W.  4,  &  1  Vict.  c.  69, 
(incorporated  with  the  preceding  act  by  sect.  14,)  gives,  by  sect.  3,  a 
certiorari ;  but  the  power  under  it  must  depend  wholly  upon  the  words  of 
that  clause ;  and  the  writ  is  given  to  «  any  person  interested  in  the  judg- 
ment," &c.  «  respecting  the  said  boundaries ;"  and  the  decision  thereon 
is  made  final  and  conclusive  «as  to  the  boundaries  of  such  parish  or 
district."  The  effect  is,  that,  on  this  point,  the  court  of  Queen's  Bench 
b  made  a  Gourt  of  appeal  from  the  commissioners  on  the  merits ;  but  the 
appeal  can  be  on  no  point  which  was  not  actually  before  the  Assistant 
Commissioner.  As  to  this,  Earl  of  Stamford  v.  Dunbar ^  12  M.  &  W.  414, 
decided  upon  stat.  6  &  7  W.  4,  c.  71,  ss.  45,  46,  is  an  analogous  case. 
The  judgment  here,  from  which  the  appeal  is  given,  is  the  setting  out  of 
the  boundary ;  and  the  statute  was  manifestly  intended  to  exclude  ques- 
tions of  form,  unless  they  directly  grow  out  of  that.  [Patteson,  J. 
Probably  the  framers  of  the  act  did  not  know  what  a  certiorari  meant, 
and  thought  only  of  giving  an  appeal.  But,  if  a  certiorari  lies,  r«^g 
the  question  *is,  whether  all  points  usually  raised  on  certiorari  are 
not  open.] 

As  to  the  objections  on  the  face  of  the  award.  If  the  instrument  clear- 
ly showed  that  the  Commissioner  acted  without  jurisdiction,  it  would  no 
dottbt  be  void ;  but  it  is  not  so  merely  because  the  Commissioner  does 
not  set  out  all  the  facts  which  give  jurisdiction.  This  is  necessary  in 
warrants  and  orders  of  justices,  but  not  in  an  adjudication  under  stat. 
7  W.  4,  &  1  Vict.  c.  69,  s.  2,  which  does  not  require  the  Commissionei 

(a)  Mb/,  26th.    Before  Lord  Denman,  C.  J^  Patteaoo,  Williamfl,  and  Coleridge^  Js. 
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to  make  a  formal  order,  but  only,  by  such  legal  ways  and  means  as  ar^ 
there  pointed  out,  to  «<  inquire  into,  ascertain,  and  set  out  the  bound- 
aries'' of  the  parish  or  district,  and  to  publish  a  description  of  them,  in 
the  manner  there  prescribed,  when  set  out.  It  would  be  sufficient  if  he 
did  nothing  more.  To  show  jurisdiction  in  the  manner  contended  for  on 
the  other  side,  the  Assistant  Commissioner  must  state  facts  which  be 
neither  knows  nor  can  inquire  into ;  an  argument  which  was  urged  be* 
fore  the  court  of  Exchequer  Chamber  in  Taylor  v.  Ckmson^  2  Q.  B.  978, 
1012,  1013. 

But  the  particular  objections,  if  admissible,  are  not  valid. (a)  It  is 
alleged,  first,  that  the  township  of  Dent  is  not  shown  by  the  judgment  to 
be  a  parish  or  district  within  the  meaning  of  stat.  7  W.  4,  &.  1  Vict.  c. 
69.  Bufr  sect.  12  of  stat.  6  &  7  W.  4,  c.  71,  (which  is  incorporated  with 
the  subsequent  statute,)  enacts  that,  <«  in  the  construction  and  for  the  pur- 
♦501  P^^  of  t^^s  act,"  «'  the  'word  « parish'  and  'parochial'  "  *»  shall 
mean  and  include  and  extend  to  every  parish  and  every  extra 
parochial  place,  and  every  township  or  village,  within  which  overseers" 
are  separately  appointed  under  stat.  13  &  14  Car.  2,  c.  12.  Secondly, 
it  is  objected  that  it  does  not  appear  by  the  award  that  the  tithes  of 
Dent  township  were  »«to  be  commuted,"  which,  by  stat.  7  W.  4,  &  1 
Vict.  c.  69,  s.  2,  is  a  fact  necessary  to  give  the  Commissioners  jurisdic* 
tion.  But  it  is  sufficiently  clear  that  these  tithes  had  not  been  commuted ; 
at  least  there  is  no  affidavit  that  they  had  ;  and  the  statute  contemplates 
that  all  which  have  not  been  commuted  "are  to  be"  so.  The  defect,  if 
it  be  one,  amounts  only  to  an  imperfect  recital  of  the  authority  ;  and  that 
does  not  vitiate  an  award  ;  Wats.  Arbitr.  p.  129, 130,  3d  ed.  Thirdly,  it 
is  said  that  the  award  does  not  show  any  dispute  depending  as  to  the 
boundaries,  which  is  also  a  requisite  under  the  last-cited  se>;tion.  But 
the  request  of  the  land-owners  of  itself  implies  a  dispute  existing.  Fourth- 
ly,  it  is  objected  that  the  award  states  only  a  request  signed  **  at  a  meet- 
ing called  for  that  purpose,"  whereas  sect.  2  requires  a  *«  parochial" 
meeting  called  for  that  purpose.  But  a  meeting  of  two-thirds  in  value  of 
the  land-owners  must  have  been  a  township  meeting ;  and  that,  accord- 
ing to  stat.  6  &  7  \V.  4,  c.  71,  s.  12,  would  be  a  parochial  meeting. 
Fifthly,  it  is  said  that  the  award  does  not  show  a  request,  in  the  words 
of  stat.  7  W.  4,  &  1  Vict.  c.  69,  s.  2,  that  the  Commissioners  should  in- 
quire into  «« and  settle"  the  boundaries.  But  this  is  frivolous.  The  re- 
quest stated  is  that  they  would  «« inquire  into,  ascertain,  and  set  out"  the 
boundaries.  The  words  are  equivalent  to  those  insisted  upon ;  and  the 
Commissioners  could  not  have  declined  acting  on  such  a  request. 
»e«i  *The  preceding  objections  arise  on  the  face  of  the  award,  and 
assume  it  to  be  made  under  stat.  7  W.  4,  &  1  Vict.  e.  69.     But 

(a)  The  argitment  is  reported  as  to  those  objections  onljr  which  were  Doticei  in  the  jtulff- 
inent  of  the  court;  and  they  are  numbered  in  the  order  in  which  tbejr  were  disciisscd  at  thtt 
loai,  omitting  several  which  were  not  particiUarly  adverted  ta 
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there  are  others,  raised  by  affidavit,  and  depending  on  the  supposition 
that  the  awaru  is  subject  to  the  provisions  of  stats.  2  &  3  Vict.  c.  62,  and 
3&4  Vict.  c.  15.  These  (in  the  case  of  Messrs.  Farrer)  are:  "'ITiat 
the  boundary  line  of  the  said  township  of  Dent,  so  far  as  the  same  abuts 
upon  or  a  Ijoins  to  the  said  higher  division  of  Newby,  is  also  the  boundary 
line  of  the  customary  land  held  of  the  lords  of  the  manor  of  Newby,  anc 
that  no  consent  in  writing  of  the  lords  of  the  said  manor  of  Newby  to  any 
application  being  dealt  with  by  the  said  Commissioners  or  Assisant  Com- 
missioner  was  sent  to  them  or  him  for  any  purpose  whatsoever."  And 
"That  part  of  the  boundary  of  the  said  township  of  Dent  was  also  part  of 
the  boundary  of  the  county  of  York."  Similar  objections  are  taken  in 
the  case  of  Dr.  Shuttleworth.  But  this  award  is  made  under  the  powers 
given  by  stats.  6  &  7  W.  4,  c.  71,  and  7  W.  4,  &  1  Vict.  c.  69,  which 
latter  act  it  recites.  The  former  act  (sect.  45)  authorized  the  Commis- 
sioners, without  request,  to  determine  «any  question"  «<  touching  the 
situation  or  boundary  of  any  lands :"  the  subsequent  act  enables  them, 
upon  request  by  two-thirds  in  value  of  the  land-owners,  to  inquire  into, 
ascertain  and  set  out  the  boundaries  of  any  parish  or  district  of  which  the 
tithes  are  to  be  commuted,  &c.  Under  these  acts  nothing  more  was  done 
than  to  trace  out  ancient  boundaries.  But  stat.  2  &  3  Vict.  c.  62,  s.  34, 
and  Stat.  3  &  4  Vict.  c.  15,  s.  28,  gave  power,  on  application  as  stated 
in  those  clauses,  to  mark  out  a  new  boundary  line :  and  it  became  neces- 
sary to  restrict  that  power  by  requiring  the  *consent  of  lords  of  peo 
manors  where  their  boundaries  were  touched,  and  by  prohibiting 
any  interference  with  the  boundaries  of  counties ;  a  restraint  not  imposed, 
nor  necessary  in  the  former  act,  which  gave  no  power  to  make  new  boun- 
daries. Here  the  award  does  not  profess  to  change  any  boundary :  and 
the  Assistant  Commissioner  deposes  that  he  did  not  intend'to  make,  nor 
did  in  fact  make,  any  such  change.(a)  The  argument  on  the  other  side 
would  enable  a  single  lord  of  a  manor  to  nullify  the  request  of  two*thirds 
of  the  land-owners,  though  desiring  only  to  have  their  ancient  boundary 
ascertained. 

The  case  Re  Ystradgurdais  Commutation^  p.  32,  ante,  will  perhaps 
not  be  upheld  on  further  consideration.  The  arguments  now  urged  were 
not  there  brought  sufficiently  before  the  court.  It  is  true  that  stat.  2  &  3 
Vict.  c.  Q2^  is,  by  sect.  37,  incorporated  with  the  two  earliest  Commuta- 
tion acts ;  but  the  first  proviso  in  sect.  34  of  that  act  does  not  extend  be- 
yond the  section  itself;  for  the  words  are,  that  nothing  «in  this  provi- 
sion contained"  t»hall  extend  to  any  boundary  of  copyhold  or  customary 
land  (unless,  &c.)  or  of  a  county :  that  clause  cannot  therefore  qualify 
the  enactments  of  stat.  7  W.  4,  &  1  Vict.  c.  69,  s.  2,  under  which  the 

(a)  Mr.  Mathew  matlc  affidayiu  in  opposition  to  the  nile  in  Messrs.  Farrer's  and  Dr.  Shuttle- 
worth's  cases  respectively,  and  stated  in  each,  "  tliat,  in  making  his  award,  he  liad  no  inten- 
tion of  setting  out  a  new  boundary,  and  that  the  boundaries  set  out  by  him  are,  to  the  be«t 
of  hi«  judgment  and  belief,  the  ancient  boundaries  of  the  township  of  0ent,  as  proved  b/ 
the  eTideoce  given  beJfore  kim." 
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away  the  power  where  the  boundaries  of  parishes  are  also  the  boundaries 
of  couniies,  extends  only  by  its  very  words  to  the  power  given  by  th^ 
clause;  for  the  words  are,  «<  nothing  in  this  provision  contained.''  It  is 
true  that  sect.  37  incorporates  the  act  with  the  former  acts:  and  the  ques- 
tion therefore  is,  whether,  assuming  the  whole  to  be  one  act,  the  second 
section  of  stat.  7  W.  4,  &  1  Vict.  c.  69,  and  the  thirty-fourth  section  of 
Stat.  2  &  3  Vict.  c.  62,  can  both  be  in  operation  separately  and  inde- 
pendently. Now  the  alteration  made  by  the  28th  section  of  stat.  3  &  4 
Vict.  c.  15,  is  expressly  confined  to  stat.  2  &  3  Vict.  c.  62,  s.  34,  and 
does  not  affect  the  second  section  of  7  W.  4,  &  1  Vict.  c.  69,  and  this  is 
material  to  the  argument ;  for  stat.  2  &  3  Vict,  wanted  alteration  in  regard 
to  its  requiring  the  assent  of  both  parishes,  but  stat.  7  W.  4,  &  1  Vict. 
g*^^     did  not  require  such  assent,  and  wanted  no  *aheration  in  that  re-> 

spect.  But,  if  the  legislature  had  intended  to  incorporate  the  sections 
of  stat.  7  W.  4,  &  1  Vict.  c.  69,  and  of  stat.  2  &  3  Vict.  c.  62,  so  as  to 
make  them  one  enactment,  surely  they  would  have  noticed  both  the  sections 
in  the  28th  section  of  stat.  3  &  4  Vict.  c.  15;  for  then  both  would  have 
wanted  alteration ;  unless  indeed  it  be  taken  that  the  34th  section  of 
stat.  2  &  3  Vict.  c.  62,  although  it  contains  no  words  of  repeal,  necessarily 
repeals  altogether  the  2d  section  of  stat.  7  W.  4,  &  1  Vict.  c.  69,  which 
is  hardly  contended  for.  Now  we  think  that  both  sections  may  be  in 
operation  separately  and  independently,  even  if  taken  as  part  of  one  act. 
The  second  section  of  stat.  7  W.  4,  &  1  Vict.  c.  69,  will  apply  to  cases 
where  the  parish  wishes  only  to  ascertain  and  set  out  the  old  and  existing 
boundary:  the  34th  section  of  stat.  2  &  3  Vict.  c.  62,  will  apply  to  cases 
where  the  parish  wishes  to  give  the  Commissioners  the  option  of  ascer- 
taining and  setting  out  the  old  and  existing  boundary,  or  of  drawing  and 
defining  a  new  boundary,  as  they  shall  think  fit.  In  the  former  case 
notice  is  to  be  given  to  adjoining  parishes ;  but  they  are  not  required  to 
join  in  the  application;  nor  is  any  provision  made  for  their  dissenting  and 
stopping  the  proceedings ;  nor  is  any  restriction  imposed  in  regard  to  the 
boundaries  of  counties  and  manors.  In  the  latter  case,  where  a  new 
boundary  may  be  drawn  and  defined,  though  the  adjoining  parishes  are 
not  required  to  join  in  the  application,  yet,  if  they  dissent  within  twenty- 
one  days  after  notice,  the  proceedings  are  stopped,  and  the  restrictions 
respecting  boundaries  of  counties  and  manors  are  introduced.  Perhaps 
the  distinction  as  to  ascertaining  and  setting  out  the  old  and  existing 
*^R1     ^^^ii^^^>*y  ^"^  ^drawing  and  defining  a  new  boundary  may  in  many 

instances  be  of  little  importance  ;  but  in  others  it  may  be  far  other- 
wise ;  and  the  legislature  appears  to  have  made  the  distinction  upon  which 
we  ought  to  act :  added  to  which,  if  the  two  sections  are  entirely  blended 
together,  it  would  seem  that  the  Commissioners  might  in  their  discretion 
set  out  a  new  boundary,  although  the  parish  may  not  have  requested  them 
to  do  so,  which  could  hardly  have  been  intended. 

Has,  then,  the  Commissioner  in  the  present  case  drawn  and  defined  a 


8  Adolphus  &  Ellis,  N.  S.  58 

new  line  of  boundary  ?  If  he  has,  it  is  clear  that  the  award  is  without 
jurisdiction  as  regards  the  parts  where  county  boundaries  and  manor 
boundaries  occur.  But  the  Commissioner  has  sworn  positively  that  he 
had  no  intention  of  drawing  or  defining  a  new  boundary,  and  that  he  has 
ascertained  and  set  out  the  old  one  according  to  the  evidence,  to  the  best 
of  his  judgment.  The  award  professes  to  proceed  entirely  on  stat.  7  W. 
4,  &.  1  Vict.  c.  69,  to  which  act  only  it  refers  by  the  year  and  by  its  title 
(that  of  the  2  &  3  Vict,  having  a  different  title  ;)  and  the  Commissioner, 
by  the  very  language  of  the  award,  ascertains  an  existing  boundary,  not 
defines  a  new  one;  for  he  says:  <<!"  «  adjudge  and  determine  that  the 
boundary  line'^  «<  commences,"  &c. :  all  in  the  present  tense  ;  not  using 
the  words  <«  shall  henceforth,"  or  any  words  of  future  signification.  We 
think  therefore  that  this  must  be  considered  to  be  an  award  under  the 
7  W.  4,  &  1  Vict.,  and  that  the  objection  as  to  county  and  manor  bound- 
aries cannot  prevail. 

We  were  referred  to  the  case  of  Re  Ysiradgunlais  Commutation^  in 
ixrhich,  undoubtedly,  the*'  view  we  now  'take  of  the  statutes  was  p,p.Q 
not  suggested  in  argument,  nor  did  it  occur  to  the  court,  and  the  ^ 
judgment  proceeded  on  a  contrary  view.  We  think  that  view  wrong: 
but  it  is  to  be  observed  that  there  was  another  objection  in  that  case,  viz., 
that  it  appeared  that  the  tithes  of  both  parishes  had  been  commuted  before 
the  api'lication  was  made  to  the  Commissioners  :  it  was,  therefore,  not  a 
case  within  stat.  7  W.  4,  &  1  Vict.  c.  69,  where  the  words  are  "  to  be 
commuted ;"  and,  as  the  award  could  not  stand  under  stat.  2  &  3  Vict. 
c.  62,  the  judgment  in  that  case  is  substantially  right. 

It  remains  to  dispose  of  other  objections  made  in  the  present  case  on 
the  supposition  that  the  award  is  under  stat.  7  W.  4,  &  1  Vict.  c.  69. 
Those  who  support  the  award,  however,  contend  that  these  objections 
cannot  be  entertained  by  this  court,  inasmuch  as  the  writ  of  certiorari  is 
taken  away  by  the  original  act  6  &  7  W.  4,  c.  71,  s.  95,  and  is  given, 
by  the  third  section  of  stat.  7  W.  4,  &  1  Vict.  c.  69,  only  where  a  party 
interested  is  dissatisfied  with  the  judgment  or  determination  of  the  Com- 
missioners as  to  the  boundary;  that  is  as  to  the  proper  boundary  having 
been  set  out ;  and  that  this  court  can  only  enter  into  the  merits  and  review  ' 
the  decision  upon  evidence,  and  cannot  consider  any  defects  on  the  face 
of  the  award.  The  practice  of  this  court  is  directly  the  reverse  in  all 
cases  of  writs  of  certiorari :  and,  although  we  see  plainly  that  the  legisla- 
ture has  in  this  statute  given  a  further  effect  to  the  writ  of  certiorari,  and 
made  us  a  court  of  appeal  upon  the  merits,  yet  we  do  not  see  any  words 
which  take  away  the  proper  jurisdiction  which  we  have  when  the  writ  of 
certiorari  lies,  namely,  to  examine  the  proceedings  below,  and  decide 
whether  they  be  good  or  bad  upon  the  face  of  them.  We  think 
^therefore,  that  we  must  consider  any  defects  said  to  appear  upon  r,gQ 
the  face  of  this  award. 

The  first  objection  is,  that  it  does  not  appear  that  the  township  of  Dent 
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Tiras  a  parish  or  district  within  the  statute.  The  interpretation  clause, 
sect.  12,  of  Stat.  6  &  7  W.  4,  c.  71,  with  which  act  stat.  7  W.  4,  & 
1  Vict.  c.  69,  is  incorporated,  is  a  sufficient  answer,  which  enacts  that  the 
word  "parish"  shall  include  "township." 

The  second  objection  is,  that  it  does  not  appear  that  the  tithes  were 
« to  be  commuted  ;"  that,  consistently  with  all  that  appears  on  the  face 
of  the  award,  the  tithes  may  have  been  commuted  before  the  application 
made  by  the  parish  respecting  the  boundaries,  in  which  case  the  Com- 
missioners would  have  no  jurisdiction.  We  feel  ourselves  obliged  to  yield 
to  this  objection.  The  power  given  by  the  second  section  of  stat.  7  W. 
4,  &  1  Vict.  c.  69,  seems  manifestly  to  have  been  given  with  a  view  to 
facilitate  the  final  settlement  of  the  tithes  in  each  parish,  and  to  have  been 
intended  to  be  exercised  before  the  tithes  are  commuted.  The  words  are 
"  of  which  the  tithes  are  to  be  commuted."  It  is  therefore  necessary  to 
the  jurisdiction  of  the  Commissioner  to  show  on  the  face  of  the  award 
that  the  tithes  remained  to  be  commuted ;  and  this  is  the  more  necessary 
under  the  section  in  question,  because  the  adjoining  parishes  and  town- 
ships which  now  object  have  no  right  to  stop  the  proceedings,  as  they 
have  under  stat.  3  &  4  Vict.  c.  15. 

The  third  objection  is,  that  it  does  not  appear  that  any  dispute  about 
the  boundaries  has  arisen.  This  we  think  quite  frivolous :  it  does  appear 
on  the  face  of  the  whole  award  distinctly. 

,g  j-|  •The  fourth  objection  is,  that  it  does  not  appear  that  the  meeting 
-*  at  which  the  request  was  signed  was  a  parochial  meeting  called 
according  to  the  provisions  of  the  act  6  &  7  W.  4,  c.  71.  This  appears 
to  us  to  be  a  fatal  objection.  The  second  section  of  stat.  7  W.  4,  & 
1  Vict.  c.  69,  expressly  requires  that  such  meeting  should  be  so  called  ;  but 
the  award  alleges  only  that  the  request  was  signed  by  upwards  of  two- 
thirds  in  value  of  the  owners  of  lands  in  the  township  of  Dent  in  the  parish 
of  Sedbergh,  at  «  a  mating  called  for  that  purpose :"  how  called  does 
not  appear. 

The  fifth  objection  is,  that  it  does  not  appear  that  the  request  to  the 
Commissioners  was  to  inquire  into  and  settle  the  boundaries.  This  is  en- 
tirely frivolous.  The  second  section  indeed  says  that  the  request  shall  be 
to  "  inquire  into  and  settle^^  the  boundaries ;  but  it  goes  on  to  enact  that 
thereupon  the  Commissioners  shall  « inquire  into,  ascertain,  and  set  out 
the  boundaries,"  manifestly  meaning  the  same  thing ;  and  the  request  is 
to  "  inquire  into,  ascertain  and  set  out ;"  that  is,  to  do  the  very  thing 
which  the  act  of  parliament  says  that  the  Commissioners  shall  do  on  re- 
quest. 

Upon  the  whole,  we  are  of  opinion  that  this  award  must  be  quashed 
upon  the  second  and  fourth  grounds  of  objection. 

Rules  absolute  for  quashing  the  award. 

END   OF  TRINITY   VACATION. 


CASES 

ARGUED  AND  DETERMINED 

IN 

THE  QUEEN'S  BENCH, 

IN 

SWitDaelmaur  s:etm  nntt  Wntution, 

IX.    VICTORIA. 


The  Judges  "who  usually  sat  in  banc  in  this  Term  and  Vacation,  were 

Lord  Denman,  C.  J.  Coleridge,  J. 

Williams,  J.  Wightman,  J. 


MEMORANDA. 


Sir  William  Webb  Follett,  her  majesty's  Attorney-General,  died  in 
last  Trinity  vacation. 

Sir  Frederick  Thesiger^  her  majesty's  Solicitor-General,  was  promoted 
to  the  office  of  Attorney-General :  and 

Fitzroy  Kellj/y  Esq.,  one  of  her  majesty's  counsel,  w^as  promoted  to  the 
office  of  Solicitor-General.  He  afterwards  received  the  honour  of  Knight- 
hood. 

In  the  same  vacation, 

Mr.  Serjt.  Slice  received  a  patent  of  precedence,  to  rank  next  after 
WiUiam  Page  Woody  Esq.,  one  of  her  majesty's  counsel: 

^Montagu  Chambers,  of  Lincoln's  Inn,  Esq.,  was  appointed  one  p»gg 
of  her  majesty's  counsel.     And 

Robert  Mien,  of  Gray's  Inn,  Esq.,  was  called  to  the  degree  of  Serjeant 
at  law,  (according  to  stat.  6  G.  4,  c.  95,)  and  gave  rings  with  the  motto, 
«  flic,  'per  tot  casus. ^^ 
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DOE  on  demises  of  PETER  HOPLEY  against  YOUNG. 

Tuesday^  *NovemAer  4th. 

The  fact,  that  a  party  did  a  particular  act  (as  signing  a  land4ax  assessment)  in  an  official 
capacity,  may  be  provedf  not  only  by  showing  that  he  exercised  the  office  before  or  at  tbo 
period  in  question,  but  also  by  evidence  (limited  to  a  reasonable  time)  of  Ids  having  ex* 
ercised  it  afterwanjs. 

Ejectment  for  premises  in  the  parish  of  St.  James  in  Bury  St.  Ed- 
munds, SufTolk.  On  the  trial,  before  Williams,  J.,  at  the  last  Sufiblk 
assizes,  the  lessor  of  the  plaintiff,  to  prove  seisin  in  Anne  Hopley,  under 
whom  he  claimed,  put  in  certain  assessments  by  the  Commissioners  of 
land-tax.  To  prove  the  signature  of  certain  Commissioners,  a  witness 
was  called,  who  deposed  to  the  handwriting,  and  stated  that  the  docu- 
ment had  passed  through  the  office  of  the  Commissioners;  and  there  was 
evidence  that  the  parties  named  had  acted  as  Commissioners ;  but  this 
proof  referred  only  to  a  time  after  the  date  of  the  signature  ;  and  there 
was  no  evidence  of  the  parties  having  acted  as  Commissioners  before. 
It  was  objected  that,  without  such  proof,  the  evidence  could  not  be  re- 
ceived.    The  learned  Judge  admitted  it ;  and  the  plaintiff  had  a  verdict. 

Gunning  now  moved  for  a  new  trial,  and  contended  that  the  signature 
was  not  sufficiently  proved  to  go  to  the  jury,  unless  the  party  were  shown 
to  have  been  a  Commissioner  at  or  before  the  time  of  signing.  [Lord 
*641  *J^E^^^^N,  C.  J.  When  we  have  the  handwriting  of  a  person  proved 
■^  to  have  been  a  Commissioner,  is  there  any  authority  for  requiring 
proof  of  his  having  acted  as  Commissioner  at  the  time  when  he  signed  ? 
If  he  is  shown  to  have  been  a  Commissioner  within  a  reasonable  time 
from  the  signature,  there  is  surely  no  ground  of  objection.]  Gunning 
also  took  an  objection  as  to  the  effect  of  the  entry  proved  ;  citing  Doe 
dem.  Strode  v,  Seaton^  2  A.  &  E.  171,  and  Doe  dem.  Stansbury  v.  ^rk- 
wrightf  2  A.  &  E.  182,  note  (a) ;  and  contended  that  the  evidence  at  most 
only  proved  Anne  Hopley  to  have  been  occupier.  [Coleridge,  J.  That 
would  be  prima  facie  evidence  of  seisin.] 

Lord  Denman,  C.  J.  Most  of  the  remarks  on  this  case  turn  only  on 
the  effect  of  the  evidence.  On  the  question,  whether  it  was  receivable  or 
not,  I  have  no  doubt.  WTien  persons  who  have  exercised  a  public  duty 
are  shown  to  have  done  an  act  within  the  scope  of  that  duty  at  a  particu- 
lar time,  we  may  assume  that  they  were  exercising  the  public  duty  when 
they  did  the  act,  without  proof  that  they  were  or  had  been  discharging 
such  duty  at  the  very  time.  If  it  was  within  a  reasonable  time  of  the  act 
done,  that  is  sufficient. 

Williams,  J.,  concurred. 

Coleridge,  J.  It  is  an  admitted  point  that  acting  in  an  office  is  proof 
of  being  officer ;  and  that  rule  clearly  takes  effect  in  favour  of  an  act  done 
after  the  time  to  which  the  proof  relates.     But  the  same  principle  applies 
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'when  that  time  is  subsequent  to  the  act  done.     The  inference     p^g^ 
may  be  carried  upwards  as  well  as  downwards.  ^ 

WiGHTMAN,  J.,  concurred.  Rule  refused. 


The  Mayor,  Aldermen  and  Burgesses  of  LICHFIELD  against  SIMPSON. 

Tuesday^  JVovemAer  llth.         . 

Cne.  Declaration  stnted  that  defendant,  after  0th  of  November,  1835,  and  after  the  first 
election  of  councillors  under  slat  5  &  6  W.  4,  c.  70,  was  ap()ointed  and  acted  as  town 
clerk  of  the  borough  of  L.,  and  continued  to  be  and  act  as  such  town  clerk,  until  the  ex- 
piration of  his  o^ce  by  his  lawful  removal ;  that,  aAer  such  removalf  and  within  three 
months  after  the  expiration  of  defendant's  oflico,  tlie  council  of  Uie  borough,  in  pursuance 
of  the  statute,  duly  authorized  and  appointe<l  A.  to  receive  from  defendant,  and  required 
defendant  to  deliver  to  A.  a  true  account  in  writing  of  all  matters  committed  to  defendant's 
charge  as  such  town  clerk  by  virtue  of  the  act,  and  also  of  all  moneys,  &c.,  together  with 
proper  vouchers,  &c.,  and  also  a  list  of  the  names  of  debtors,  &c.';  of  which  premises  de- 
feniiant,  within  the  tliree  months,  had  notice,  and  was,  within  the  throe  months,  required  hf 
A.,  pursuant  to  the  authority,  to  deliver  to  A.  the  said  matters  and  tilings  which  A.  was  so 
authorized  to  receive;  that,  since  defendant  had  such  notice,  &c.,  and  within  the  three 
months,  a  reasonable  time  for  the  delivery  had  elapsed ;  that,  before  the  expiration  of 
defendant's  office,  to  wit,  on,  &c.,  divers  matters  and  things  were  committed  to  his  charge 
under  the  act,  and  for  the  corporation,  viz.  certain  deeds,  &c. ;  that,  during  the  time  aforesaid, 
defendant  received  moneys  amounting,  &c.,  by  virtue  and  for  the  purposes  of  the  act,  and 
had  not  tendered  any  account  tliereof  to  plaintiffs ;  and  that,  before  and  at  the  expiration 
of  defendant's  office,  there  were  divers  persons  from  whom  moneys  were  duo  for  the  pur- 
poses of  the  act,  which  ought  to  have  been  received  and  accounted  for  to  plaintiifs  by 
defendant,  but  who  had  not  paid  the  same :  Breach,  that,  though  it  was  defendant's  duty 
U)  deliver  the  said  matters  and  things  to  A^  and  A.  all  the  time  continued  to  bo  authorized 
to  receive  them,  defendant  had  not  delivered  tliem  to  A.;  by  means  whereof  plaintiffs  were 
kept  in  ignorance  of  matters  which  ought  to  have  been  contained  in  the  account,  list  and 
vouchers,  and  had  been  prevented  from  obtaining  moneys  which  they  might  have  obtained 
if  defendant  had  performed  his  said  duty,  and  from  carrying  on  the  business  of  the  corpo- 
ration, &c. 
Bdd,  on  sp>ecial  demurrer,  that  an  action  on  the  case  for  the  breach  of  duty  lay  against  the 
defendant,  and  that  plaintiffs  were  not  restricted  to  the  summary  remedy,  umler  stat.  5  &  6 
W.  4,  c.  70,  s.  00,  before  justices  of  the  peace.  And  that  the  appointment  of  A.  to  receive 
the  several  matters  and  things,  and  the  duty  of  defendant  to  deliver  theoi,  were  sufficiently 
alleged. 

The  declaration  contained  two  counts :  the  first  in  trover,  for  books 
and  documents;  the  second  count  was  in  case,  and  stated,  that,  whereas, 
after  the  passing  of  stat.  5  &  6  W.  4,  c.  76,  and  after  9th  •Novem-  ,gg 
ber,  1835,  and  after  the  first  election  of  councillors  for  the  borough  *■ 
of  Lichfield  under  the  statute,  and  before  the  committing  of  the  grievances, 
to  wit,  on,  &c.,  defendant,  being  then  a  fit  person  in  that  behalf,  and  not 
being  at  the  time  of  his  appointment  thereinafter  mentioned  a  member  of 
the  council  of  the  borough,  had  been  and  was  duly  appointed  and  con- 
stituted town  clerk  of  the  borough,  and  continued  to  be,  and  was,  and 
acted  as,  such  town  clerk  until,  afterwards,  to  wit,  on,  &c.,  the  defendant's 
office  of  town  clerk  expired  and  determined  by  his  due  and  lawful  removal 
from  his  said  office  by  the  council  of  the  borough  pursuant  to  the  statute ; 
and  whereas,  after  the  removal,  &c.,  and  after  the  office  had  so  determined 
and  expired,  and  within  three  months  after  the  said  office  had  expired, 
See,  to  wit,  on,  &c.,  the  council,  in  pursuance  of  the  statute,  duly  pu- 
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thorized  and  appointed  Alfred  Egginton  to  receive  from  defendant,  and 
required  defendant  to  deliver  to  the  said  A.  £.,  a  true  account  in  writing 
of  all  matters  committed  to  defendant's  charge  as  such  town  clerk  by 
virtue  of  the  said  act,  and  also  of  all  moneys  which  had  been  by  him  re- 
ceived by  virtue  or  for  the  purposes  of  the  said  act,  and  how  much  thereof 
had  been  paid  and  disbursed,  and  for  what  purposes,  together  with  proper 
vouchers  for  such  j>ayments,  and  also  a  list  of  the  names  of  all  such  per- 
sons as  should  not  have  paid  the  moneys  due  from  them  for  the  purposes 
of  the  said  act,  and  of  the  amount  due  from  each  of  them  ;  of  all  which 
premises  the  defendant  afterwards,  within  three  months  after  the  expiration 
of  his  said  office,  to  wit,  on,  &c.,  had  notice,  and  was  then,  and  within 
the  said  three  months,  required  by  the  said  A.  £.,  in  pursuance  of  the 
,/^-i     authority  so  given  to  him  as  aforesaid,  to  deliver  to  A.  E.  the  *said 

several  matters  and  things  which  A.  E.  was  so  authorized  to  receive 
from  him  as  aforesaid,  (that  is  to  say,^  the  aforesaid  accounts,  vouchers 
and  list :  averments  that,  since  defendant  had  such  notice  and  was  so  re- 
quired as  aforesaid,  and  within  three  months  after  the  expiration  of  the  office 
of  defendant  as  aforesaid,  to  wit,  on,  &c.,  a  reasonable  time  for  delivering 
the  said  several  matters,  &c.  expired  and  elapsed ;  and  that,  before  the 
time  of  the  expiration  of  the  office  of  defendant  as  aforesaid,  to  wit,  on, 
&c.,  and  on  divers  other  days  between  that  day  and  the  commencement 
of  this  action,  divers  matters  and  things  had  been  and  were  committed  to 
the  charge  of  defendant  under  and  by  virtue  of  the  said  act,  and  for  and 
in  behalf  of  the  said  corporation,  that  is  to  say,  certain  charters,  deeds, 
&c.,  of  the  said  borough ;  and  that  defendant  during  the  time  aforesaid 
received  divers  moneys  amounting,  &c.,  by  virtue  and  for  the  purposes  of 
the  said  act,  of  which,  or  of  any  part  thereof,  defendant  had  not  at  any 
of  the  times  in  that  count  mentioned,  or  at  anytime  before  the  commence- 
ment of  the  action,  tendered  any  account  whatever  to  the  plaintiffs,  or  any 
person  for  them  or  on  their  behalf;  that  there  were,  before  and  at  the  time 
of  the  expiration,  &c.,  and  from  thence  until  and  at  the  several  times  in 
that  count  mentioned,  and  from  thence  until  and  at  the  time  of  the  com- 
mencement of  this  action,  divers  persons  from  whom  moneys  were  due  for 
the  purposes  of  the  said,  act,  and  which  moneys  ought  to  have  been  re- 
ceived and  accounted  for  to  the  plaintiffs  by  defendant,  which  persons 
had  not  paid  the  same ;  and  that  more  than  three  months  expired  and 
elapsed  after  the  expiration,  &c.,  and  before  the  commencement  of  this 
action,  to  wit,  on,  &c:  and  that,  though  it  was  defendant's  duty,  by 
*fiftl     *f*^ason  of  the  premises,  to  have  delivered  to  the  said  A.  E.  the  said 

matters  and  things  which  he  was  so  authorized  to  receive  from  him, 
and  though  the  said  A.  E.  had  during  all  the  time  aforesaid  continued  to 
be  authorized  <o  receive  the  said  several  matters  and  things  which  he 
was  so  authorized  to  receive  as  aforesaid,  and  had  been  during  all  that 
time  ready  and  willing  to  receive  the  same,  yet  defendant,  not  regarding, 
&c.,  did  not  nor  would,  although  thereunto,  to  wit,  on,  &c.,  requested. 
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delirer  the  said  matters  and  things  which  A.  E.  was  so  authorized  to 
receive  from  him  as  aforesaid,  or  any  of  them,  to  the  said  A.  £.  or  to  the 
plaintifls,  but  continually  until  the  commencement  of  this  action,  wilfully 
neglected  so  to  do,  and  had  not  delivered,  but  on  the  contrary  had  wilfully 
neglected  to  deliver  to  A.  E.  any  such  account,  list  or  vouchers  as  in  that 
count  aforesaid,  contrary  to  the  statute ;  by  means  whereof  the  plaintiffs 
had  been  kept  in  ignorance  of  the  matters  and  things  which  ought  to  have 
been  contained  in  the  said  account,  list  and  vouchers  respectively,  and 
had  been  prevented  from  obtaining  and  receiving  divers  moneys  and 
property  due  and  belonging  to  plaintiffs,  which  they  would  have  been 
enabled  to  obtain  and  receive  if  defendant  had  performed  his  aforesaid 
duty;  and  had  been  for  a  long  space  of  time,  to  wit,  till  the  commence- 
ment of  that  suit,  prevented  from  carrying  on  and  transacting  the  affairs 
and  business  of  the  said  corporation  as  they  might  and  otherwise  would 
have  done,  and  had  been  otherwise  greatly  injured,  &c. 

Special  demurrer  to  the  last  count,  stating,  amongst  other  causes  of 
demurrer,  first,  that  a  special  action  on  the  case  for  not  delivering  such 
account,  &c.  is  *not  given  by  statute,  nor  by  the  common  law,  but  ^^r*q 
the  proper  remedy  is  by  a  summary  application,  pursuant  to  sect.  ^ 
60,  or  by  an  action  of  account,  (where  such  action  can  be  lawfully  main- 
tained,) or  by  a  special  action  for  not  accounting  pursuant  to  some  contract 
or  promise  of  the  defendant  to  that  effect,  which  was  not  alleged,  or  by 
«D  action  founded  upon  some  security  for  the  due  execution  of  the  office, 
pursuant  to  sect  58,  or  by  some  other  collateral  action  not  founded  upon 
sect.  60;  secondly,  that  the  count  did  not  state  how  or  in  what  manner, 
4.  Egginton  was  authorized  and  appointed  as  alleged,  nor  whether  he 
^as  so  authorized  and  appointed  by  writing,  under  the  hands  of  any  three 
or  more  of  the  said  council,  or  under  the  common  seal  of  the  plaintiffs,  or 
how  otherwise,  nor  that  the  council  ever  gave  any  directions,  pursuant  to 
sect.  60,  as  to  the  manner  in  which  defendant  should  deliver  the  said 
account,  e.  g.  as  to  time,  place,  form  or  otherwise,  nor  that  any  such 
matters  or  things  as  in  that  count  mentioned  had  been  or  were  committed 
to  the  charge  of  defendant  as  town  clerk  of  the  borough,  nor  that  defend- 
ant, as  such  town  clerk,  ever  received  any  such  moneys.  Joinder  in. 
demurrer. 

W.  R.  Cokj  for  the  defendant.  The  defendant  is  charged  with  omit- 
ting to  do  that  which  it  was  not  his  duty  to  do,  unless  under  stat.  5  k  6 
W.  4,  c.  76,  8.  60.(a)  That  *section,  after  providing  that  every  r»-Q 
town  clerk  shall,  during  the  continuance,  or  within  three  months 

(a)  Scat  5  &  6  W.  4,  c.  76|  s.  60,  enacts  that  every  town  clerk,  &e^  shaU  within  three 
months  aAer  the  expiration  of  his  office,  and  in  such  manner  as  the  ooancil  shaU  direct,  de» 
lirer  tt>  the  council  an  account  of  matters  committed  to  his  charge,  and  of  moneys  received 
fay  him  Uy  virtue  of  this  act,  and  disbursements  thereof;  with  vouchers,  and  a*  list  of  persons 
not  having  paid  moneys  due  from  them  ibr  the  purposes  of  the  act,  &c^  and  shall  pay  over 
the  moneys,  &c. ;  and,  if  any  such  officer  shaU  refuse  or  wilfully  neglect  to  deliver  such  ao* 
Qoont,  or  the  vouchers,  &o.,  or  such  list  as  aforesaid,  or  to  make  payment  as  aforesaid,  or  shaP 
idhse  oc  virilfully  neglect  to  deliver  tc  tt  e  laid  eovnoii,  ho^  wtdiiB  three  days  after  notice  •• 
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after  the  expiration  of  his  office,  and  in  such  manner  as  the  council  shall 
direct,  deliver  to  the  council  a  true  account  in  writing  of  all  matters  com- 
mitted to  his  charge  by  virtue  of  that  act,  and  of  certain  moneys  and 
vouchers,  and  a  list  of  defaulters,  gives  a  summary  remedy  before  justices 
of  the  peace  in  case  of  the  refusal  or  wilful  neglect  of  any  such  officer  so 
to  do,  provided  « that  nothing  in  this  act  contained  shall  prevent  or  abridge 
«^.  ^  any  remedy  by  *action  against  any  such  officer  so  offisnding  as  afore- 
^  said,  or  against  any  surety  for  any  such  officer,  but  such  officer 
shall  not  be  sued  by  action  and  also  proceeded  against  in  a  summary 
manner  by  virtue  of  this  act  for  the  same  cause."  The  power  to  appoint 
and  remove  the  town  clerk  and  other  officers  is  given  to  the  council  by 
sect.  58 ;  and  sect.  65  gives  the  council  authority  to  remove  officers  who 
were  in  office  at  the  time  of  the  first  election  of  councillors  under  the 
statute ;  and  enacts  that  «  every  officer  who  shall  be  in  possession  or  re- 
ceipt of  any  moneys,  goods,  valuable  securities,  books,  and  papers  be- 
longing to  Of  concerning  the  body  corporate  whose  officer  he  is,  shall  de- 
liver up  and  account  for  the  same  to  the  council ;"  «and  the  council  shall 
have  the  same  remedy  against  such  officer  to  recover  the  same  as  is 
hereinbefore  provided  in  the  case  of  officers  appointed  by  such  council." 
In  Baylis  v.  Strickland^  1  M.  &  G.  591,  it  was  held  that  sect.  65  virtually 
incorporated  the  whole  course  of  proceeding  pointed  out  by  sect.  60,  so 
that  justices  of  the  peace  had  jurisdiction,  on  an  information  laid  by  the 
mayor  against  a  person  who  had  been  crier  to  the  corporation  before  the 
passing  of  the  act,  but  had  been  removed  from  the  offiee  by  the  council 
under  the  act,  to  convict  the  defendant  for  neglecting  to  deliver  up  the 
corporation  bell  to  the  town  clerk,  who  was  authorized  by  the  council  to 
receive  the  same ;  and  in  the  case  In  the  matter  of  the  Justices  of  Gates* 
head^  6  A«  &  £.  550,  note  (a),  it  was  held  that  the  justices  for  the  county 
have  this  jurisdiction  as  well  as  the  justices  for  the  borough.  In  this 
case,  therefore,  there  being  no  circumstances  which  obstruct  the  pro- 

preacribed  by  the  section,  all  books,  papers  and  writings  in  his  custody  or  power  relating  to 
tLe  execution  of  this  act,  or  to  give  satisfaction  to  the  said  council,  or  to  such  other  person  as 
A^resaid,  respecting  the  same,  "then  and  in  every  such  case,  upon  complaint  made  on  be- 
jtslf  of  the  said  council,  by  such  person  as  they  shall  authorize  for  that  purpose,  of  any  soch 
•efusal  or  wilful  neglect  as  aforesaid,  to  any  justice  of  the  peace,"  &c^  "  such  justice  is  hereby 
authorized  and  required  to  issue  a  warrant  under  his  hand  and  seal  for  bringing  such  officer 
before  any  two  justices  of  the  peace,"  &c. ;  «  and  upon  the  said  officer  appearing,  or  not  being 
found,  it  shall  be  lawful  for  such  justices  to  hear  and  determine  the  matter  in  a  summary 
way ;"  moneys  found  due  are,  on  non-payment,  to  be  levied  by  distress  and  sale ;  « and  if 
sufficient  goods  shall  not  be  found  to  satisfy  the  said  moneys  and  the  charges  of  the  distress, 
or  if  it  shall  appear  to  such  justices  that  such  officer  has  refused  or  wilfully  neglected  to  de- 
liver such  account,  or  the  vouchers  relating  thereto,  or  such  jist  as  aforesaid,  or  that  any 
books,  papers,  or  writings  relating  to  the  execution  of  this  act  remain  in  the  hands  or  in  the 
custody  or  power  of  such  officer,  and  that  he  has  refused  or  wilfully  neglected  to  deliver  the 
same,  or  to  give  satisfkction  respecting  the  same  as  aforesaid,"  power  is  given  to  the  justices, 
and  they  are  required  to  commit  such  offender  to  the  jail,  &o^  until  he  shall  have  paid,  Soc^ 
or  compounded  with  the  council,  and  paid  the  composition,  or  until  he  shall  have  delivered 
a  true  account  as  aforesaid,  together  with  such  vouchers,  &c^  or  until  he  shall  have  delivered 
up  such  books,  &c^  or  have  given  satisfaction  in  respect  thereof^  to  the  said  council,  &c. ;  in>. 
prisonment  •<  {or  want  of  sufficient  distress  only"  is  limited  to  three  calendar  months :  Pro- 
vided also^  &C.,  (proviso  as  stated  above  in  the  text) 
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ceeding  in  the  way  of  summary  remedy,  *tkere  is  no  reason  for  de-  ^^^^2 
parting  from  the  general  rule,  that,  where  a  statute  creates  a  new  ^ 
right  or  a  new  ofience,  and  appoints  a  specific  remedy,  that  particular 
remedy  must  be  pursued,  and  no  other;  CasUe^s  Ctuey  Cro.  Jac.  643; 
^V^  ^-  f*^>  2  Salk.  460;  Rex  Y.  Robinson,  2  Burr.  799,  803  ;  other 
authorities  in  support  of  this  proposition  are  collected  in  note  (4)  to  Rex  v. 
Dickenson^  1  Wms.  Saund.  135  b,  6th  ed.  This  count  is  carefully  framed 
on  the  statutory  duty,  and  not  on  any  supposed  duty  at  common  law  to 
do  the  same  acts ;  indeed,  the  omitting  to  keep  and  deliver  such  accounts 
and  lists  is  clearly  not  an  ofience  at  common  law ;  and  it  must  be  in  re- 
spect of  matters  which  were  offences  before  the  statute  that  the  statute 
preserves  the  <<  remedy  by  action  against  any  such  officer  so  offending  as 
aferesaid."  Before  the  statute,  corporate  officers  were  liable  in  trover  or 
detinue  for  refusing  to  give  up  documents,  the  property  of  the  corporation; 
in  like  manner,  they  were  liable  to  account  for  the  moneys  of  the  corpora- 
tion received  by  them  ;  and  they  frequently  gave  bonds  conditioned  for 
the  due  performance  of  their  duties,  (see  sect.  58,)  on  which  they  and  their 
sureties  may  be  sued  for  any  omission  to  keep  and  deliver  proper  accounts 
and  lists ;  these  are  the  remedies  by  action  that  are  not  to  be  prevented 
or  abridged. 

The  count  is  also  bad  for  the  reasons  pointed  out  as  grounds  of  special 
demurrer.  First,  the  allegation  that  the  council  duly  authorized  and  ap- 
pointed Alfred  Egginton  to  receive,  &c.  is  insufficient,  in  not  showing  any 
directions  by  the  council,  to  satisfy  the  words  «« in  such  manner  as  the 
said  council  shall  direct,"  nor  whether  Egginton  was  appointed  under  the 
corporate  seal,  *or  even  in  writing.  [Coleridge,  J.  The  council  r-^^^ 
are  not  a  corporation.]  They  alone  can  use  the  common  seal ;  the  ^ 
corporation  acts  only  by  them :  it  is  only  the  notice  requiring  the  delivery 
of  the  account,  &c.  that  is  sufficiently  authenticated  by  the  signatures  of 
any  three  or  more  of  the  council.  [Coleridge,  J.  That  is  the  only  pro- 
ceeding on  this  subject  which  the  statute  requires  to  be  in  writing:  it 
does  not  mention  the  common  seal.]  It  cannot  be  sufficient  to  say  <<  duly 
authorized."  [Wightman,  J.  That  general  form  of  allegation  is  in- 
sufficient only  when  some  particular  mode  of  proceeding  is  required, 
which  is  not  so  here.] 

The  count  is  also  defective  in  not  showing  that  the  matters  referred  to 
were  committed  to  the  defendant  by  virtue  of  the  act,  or  in  respect  of  his 
office  as  town  clerk,  nor,  as  to  vouchers,  that  he  ever  had  any ;  nor  that 
he  ever  made  any  payments  for  the  corporation.  [Coleridge,  J.  The 
count  follows  the  wonls  of  the  act,  alleging  that  the  matters  were  com- 
mitted to  the  defendant's  charge  by  virtue  of  the  act. 

WUleSf  contri,  was  desired  by  the  court  to  confine  himself  to  the  ques- 
tion whether  the  action  would  lie.  If,  in  consequence  of  the  defendant's 
breach  of  duty,  the  corporation  were  to  sustain  any  injury,  an  action  would 
lie  for  such  breach  of  duty,  unless  the  section  shows  that  it  would  not  Ue. 
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Cases  nnj  be  pot  showing  Aat  Ae  remedj  befi^re  justices  is  not  co-esfetP' 
sive  with  the  dttty.  Suppose  a  debt  to  be  due  to  the  corporatioD,  and,  ie 
consequence  of  the  officer's  omission  to  give  the  Kst  of  debtors,  the  time 
of  recovering  it  within  the  Statute  of  Limitations  to  expire  before  the 
corporation  could  sue;  would  not  the  officer  be  compelled  in  an  action  to 
*741     P^y  ^^  ^amount  as  damages?    The  proceeding  before  justices 

^  would  be  nugatorj  in  such  a  ease.  The  authorities  which  hare 
been  cited  diow  only  diat  no  indictment  wouM  lie,  not  that  an  action  wiB 
not  lie  for  an  injury  sustained  by  the  breach  of  duty.  Where  a  statute 
imposes  a  duty  on  a  public  officer,  he  is  responsible  (or  neglect  of  that 
duty  to  any  party  sustaining  damages  by  the  neglect;  Barry  ▼.  Amaud^ 
10  A.  &  £1.  646.    (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  It  is  clear  that  the  action  lies.  The  statute 
indeed  provides  a  particular  mode  of  obtaining  the  documents  in  respect 
of  which  the  action  is  brought ;  but  it  does  not  follow  that  the  corporation 
eould  avail  themselves  of  this  remedy  before  they  had  sustained  irreparable 
damage  from  the  detention.  That  is  a  sufficient  foundation  for  an  action 
on  the  case. 

WiLUAMS,  J.  Mr.  WiUes  is  well  founded  in  his  distinction  as  to  the 
cases  that  have  been  cited  in  the  argument  for  the  defendant.  It  may 
be  true  that  the  appointment  of  a  particular  proceeding  by  sect.  60  would 
exclude  the  remedy  by  indictment;  but  it  cannot  exclude  an  action  on 
the  case  for  damages. 

Coleridge,  J.    I  am  of  the  same  qpinion.    The  proviso  does  not  give 

die  rig^t  to  sue  for  a  breach  of  the  statutory  duty,  but  leaves  the  case  as 

it  was  before:  then,  the  earlier  part  of  sect.  60  having  imposed  the  duty, 

^^1     an  action  clearly  lies  for  the  breach  of  it.    The  ^summary  remedy 

is  by  no  means  co-extensive  with  the  injury. 

WiGHTMAN,  J.  If  any  efiect  is  to  be  given  to  the  proviso,  it  clearly 
diows  that  the  remedy  by  actbn  is  not  taken  away. 

Judgment  for  the  plaintifb.  (a) 

(a)  Reported  by  R.  HaUt  £«1' 


The  QUEEN  against  EDWARD  COLES.     WedneMday^  Mvember  12th. 

A  table  of  the  fees  and  allowances  to  be  taken  by  the  clerk  of  the  peace  for  the  county  of  S. 
was,  in  1826|  duly  settled  and  approred  by  the  sessions,  and  confinned  by  the  Judges  or 
Assize,  under  stat  57  6.  3,  c.  91.  It  authorized  the  taking  of  traverse  and  other  fees  fitim 
defendants  in  misdemeanor,  and  was  acted  upon  till  1844,  when  the  sessions  made  an 
order  that  no  officer  of  the  court  should  tfaereailer  take  or  demand  any  fee  or  payment 
from  any  defendant  in.  misdemeanor.  Stat  8  &  9  Vict.  c.  1 14,  was  afterwards  passed, 
which  prohibits  the  taking  of  certain  fees  from  defendants  who  are  acqaitted,  or  dischaigcd 
by  proclamation. 

Mddf  on  motion  to  quash  the  above  orders,  removed  by  oertioTari: 

That  the  order  was  a  judicial  proceeding,  removable  by  certiorafL 

That  the  order  was  illegal,  assuming  to  abolish  fees  which  had  been  regularly  asceitaiaed 

.  under  stat  57  6.  3,  c.  91 ;  and 
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TliBt,  sbit  8  &  9  Viet  q.  114,  not  havinf  piolubitejd  all  9UQh  fiies^  tbifi  caort  waa  boan4  to 
interfere  by  qoashing  the  order. 

Iv  Michaelmas  term,  1844,  a  certiorari  issued  oq  the  appltcatioa  of 
Edward  Coles,  clerk  of  the  peace  for  the  eounty  of  Somerset,  to  remove 
iato  this  ceutt  an  order  made  at  the  last  preceding  Quarter  Sessions  for 
Somersetshire,  and  which- order  was  returned  in  the  following  form : 

«  Ordered  that  no  officer  of  this  court  do  hereafter  take  or  demand  any 
fee  or  payment  whatsoever  from  any  defendant  in  misdemeanor.'' 

In  the  same  term  a  rule  nisi  was  obtained  for  quashing  the  order. 

The  certiorari  issued,  and  the  rule  was  obtained,  on  *the  affidavit  r«^g 
of  Coles,  which  stated,  in  substance,  that  from  the  time  of  his  ap- 
pointment to  the  office  of  clerk  of  the  peace,  in  1810,  to  the  making  and 
confirming  of  the  hereinafter  mentioned  table,  he  was  in  receipt  of  the  fees 
and  emoluments  of  his  office,  including  ceitain  fees  taken  from  defendants 
in  misdemeanor,  which  he  verily  believed  were  of  such  a  description 
and  nature  as  were  taken  by  his  predecessors  in  office :  that  a  table  of  the 
fees  and  allowances  to  be  taken  by  the  clerk  of  the  peace  for  the  county 
of  Somerset,  came  into  force  in  1826,  having  been  ascertained^  approved, 
and  confirmed  pursuant  to  stat.  57  G.  3,  c.  91,  and  had  thenceforth  been 
acted  upon  to  the  time  of  the  order  in  question,  and  still  continued  in 
force.  This  table,  which  was  annexed  to  the  affidavit,  was  headed  «  Som- 
erset Table  of  fees  and  allowances  to  be  taken  by  the  clerk  of  the  peace 
for  the  county  of  Somerset,  ascertained,  made,  and  settled  at  the  General 
Quarter  Session  of  the  peace,  held,"  &c.,  17th  October,  1825;  «  approved 
at  the  next  succeeding  General  Quarter  Session  of  the  peace  held"  at, 
&c.,  9th  January,  1826;  <(and  ordered  to  be  laid  before  the  judges  of 
Assize  at  the  next  assizes  to  be  holden  for  the  said  county,  pursuant  to 
the  statute  of  57  O.  3,  c.  91."  The  ratification  by  the  Judges  of  Assize 
was  subscribed  as  follows:  << Somerset  Lent  assizes,  1826.  Ratified  and 
<H)nfirmed,  with  the  amendments  to  which  our  initials  are  affixed.  J« 
Bnnough.     S.  Gaselee." 

In  the  body  of  the  table  the  fees  were  classed  under  various  heads;  of 
which  one,  tliat  of  Articles  of  the  Peace^  distinguished  between  the  fees  to 
))e  paid  by  the  exhibitant  and  those  to  be  paid  by  the  defendant ;  but 
onder  the  other  heads  the  table  did  not  expressly  show  *the  party  r^^j 
by  whom  the  respective  fees  were  to  be  payable :  e.  g.  under  the 
head  Indictment  were  fourteen  subdivisions,  two  of  which  stood  as  follows. 

Indictment.  ^  . 

£    8.    d. 

1.  Drawing  every  indictment  in  felony       -        -        -        -  0    2     0 

The  like  for  assault 0    3     6 

Drawing  every  special  indictment  for  an  assault  or  mis- 
demeanor, per  folio        «        •        *        •-        •        -  008 
Engrossing  thereof,  per  folio           -        -        -        *        -004 
Cost  ef  e^ery  tncfictnient,  per  folio     •        •        -       •  0    0    S 

e2 
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4.  Indictment  for  an  assault  or  misdemeanor  discharged 
}>efore  traverse  on  agreement  with  the  prosecutor  after 
process  issued: 

Warrant 050 

Appearance       -        -        -        -        -        -        -        -040 

Copy  indictment,  per  folio       .*.•        -008 

Pleading  guilty,  and  submission 0126 

Entering  judgment  -        -        --        -         --0  12     6 

Reading  and  filing  release  -        -        -        -        -020 

If  more  than  one  warrant  kas  issued,  add  bs.  for  every 

session  after  the  first. 
The  table  contained  also  traverse  and  other  fees,  which  were  in  efiect 
payable  only  by  defendants  in  misdemeanor.     The  order  was  made  on 
the  motion  of  Mr.  Escott,  one  of  the  magistrates  for  the  county,  after  notice, 
in  the  terms  of  the  order,  at  the  last  preceding  Summet  sessions. 

The  affidavits  in  answer  stated^  in  substance,  that  no  e^hdence  existed 
of  the  clerk  of  the  peace  for  Somerset  having  taken  fees  ttbxtx  defendants 
4^0-1  in  ibisdemeanor  before  Mr.  Coles  was  appointed  to  the  office ;  *that 
Mr.  Coles  had  in  many  instances  omitted  to  exact  them  when  the 
payment  was  resisted ;  and  that  in  thirty-two  counties  and  seventy-two 
boroughs  in  England  and  Wales  the  clerks  of  the  peace  did  not  requite  or 
take  any  fees  from  defendants  in  misdemeanor ;  that  the  order  had  not 
been  drawn  up,  in  form  as  returned,  by  the  direction  of  the  Quarter 
Sessions,  but  that  the  only  entry  in  the  book  wherein  the  proceedings  of 
the  sessions  were  entered  was  a  minute  that  Mr.  Escott's  motion  had  been 
made  and  seconded,  and  carried  by  a  majority,  not  specifying  the  terms 
or  subject  of  the  motion. 

Sir  F.  Thesiger^  Attorney-General,  ^wFitzroy  Kelly ^  Solicitor-General, 
and  Montague  Smithy  now  showed  cause.  A  certiorari  lies  only  to  remove 
judicial  proceedings,  but  this  is  not  a  judicial  order.  [Coleridge,  J. 
Are  not  many  administrative  orders  of  magistrates  removable  by  certiorari  ?] 
Not  unless  the  certiorari  is  given  by  statute,  as  is  the  case  with  respect  to 
certain  orders  under  the  acts  for  regulating  municipal  corporations.  In 
Bex  V.  Lediardy  Sayer,  6,  it  was  held  that  a  certiorari  does  not  lie  for  re- 
moving a  ministerial  warrant  of  a  justice  of  the  peace.  In  Rex  v.  Lloyd, 
Cald.  309,  where  a  certiorari  had  issued  to  remove  an  order  of  sessions 
for  the  employment  of  an  attorney  to  conduct  e  certain  prosecution  at  the 
county  expense,  the  court,  though  they  admitted  that  the  order  was  illegal, 
quashed  the  certiorari;  and  Buller,  J.,  said:  (<The  certiorari  ought  not 
to  have  issued.  It  is  settled  in  the  case  of  Rex  v.  Lediard^  that  a  certiorari 
docs  not  lie  to  remove  any  other  than  judicial  acts."  [Wightman,  J. 
*791  ^'^y  '^  ^^  ^assumed  that  this  is  not  a  judicial  order  ?  Is  it  admin- 
^  istrative  ?  Lord  Denman,  C.  J.  A  judicial  body  makes  an  order 
on  its  officer  as  to  all  misdemeanors.  Is  it  to  be  contended  that  this  is 
not  a  judicial  proceeding  ?]     It  is  a  mere  general  order,  touching  no 
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particular  cause.  On  reference  to  the  authorities  which  are  collected  in 
Tomlin's  Law  Dictionary,  tit.  Certiorari^  it  will  be  found  that  the  control 
over  inferior  courts  by  means  of  this  writ  is  exercised  only  as  to  judicial 
proceedings  between  parties.  If  it  be  objected  that  the  orders  of  the 
Poor  Law  Commissioners  are  removed  in  this  manner,  it  may  be  observed 
that  they  are,  in  substance,  judicial  proceedings  between  party  and 
party.  A  certiorari  lies  in  all  judicial  proceedings  in  which  a  writ  of 
error  does  not  lie,  to  enable  this  court  to  do  the  justice  which  has  not  been 
done  in  the  inferior  court ;  but  what  can  the  court  do  in  this  case  further 
than  expressing  an  opinion  on  the  legality  of  the  order  ?  [Coleridge,  J. 
Iq  WiUiams  y.  Lord  Bogota  4  Dowl.  &  R.  315,  this  court  ordered  the 
practice  of  the  inferior  court  to  be  returned.]  The  court  may  always,  by 
certiorari,  learn  any  thing  which  the  inferior  court  can  inform  it  of  in  aid 
of  the  administration  of  justice:  but  here  there  is  no  cause  in  which  the 
court  can  give  judgment.  This  is  not  only  no  judicial  order,  but  a  nullity: 
it  is  a  mere  minute  of  a  resolution  of  justices  never  drawn  up  as  an  order. 
[Coleridge,  J.  What  is  a  minute  but  instructions  for  an  order }  If  no 
order  has  been  drawn  up,  the  sessions  must  make  their  officer  draw  one 
up.]  If  the  fees  are  legal,  Coles  may  take  them  notwithstanding  the  order, 
which  would  be  no  evidence  against  him  on  an  indictment  for  extortion. 

*But,  assuming  that  the  order  can  be  brought  up,  the  fees  which  r»QQ 
it  abrogates  are  illegal.  They  cannot  be  claimed  by  prescription ;  • 
for  the  office  of  clerk  of  the  peace  has  been  created  within  the  time  of 
legal  memory;  Harding  v.  Pollock^  6  Bing.  25,  44.  Neither  could  the 
crown  grant  such  fees.  In  2  Inst.  209,  210,  Lord  Coke,  in  commenting 
on  Stat.  Westminster,  (3  Ed.  1,  c.  26,)  points  out  that  the  words  «nor 
other  the  king^s  officer"  must  be  understood  to  mean  all  <<  inferior  minis- 
ters and  officers  of  the  king,  whose  offices  do  any  way  concern  the  ad- 
ministration or  execution  of  justice,  or  the  common  good  of  the  subject, 
or  for  the  king's  service ;  that  none  of  the  king's  officers  or  ministers  do 
taice  any  reward  for  any  matter  touching  their  offices,  but  of  the  king." 
He  observes,  tliat  the  statute  is  made  in  affirmance  of  a  fundamental 
maxim  of  the  common  law,  and,  remarking  that  some  acts  of  parliament 
changing  the  rule  of  the  common  law  have  given  to  the  ministers  fees  in 
some  particular  cases  to  be  taken  of  the  subject,  adds:  «<but  at  this  day 
they  can  take  no  more  for  doing  their  office,  than  have  been  since  this  act 
allowed  to  them  by  authority  of  parliament."  To  the  like  effijct  are 
2  Inst.  176,4  Inst.  271,274,  3  Bac.  Abr.  563,  (ed.  7,)  tit.  Fees  (A.) 
The  principle  that  no  officer  can  claim  a  fee  except  by  ancient  usage  or 
act  of  parliament,  was  admitted  by  the  court  in  Fleetwood  v.  HncA,  2  H. 
BI.  220.  It  will  not  be  contended  that  the  clerk  of  the  peace  has  a  pre- 
scriptive right  to  any  of  these  fees;  even  if  they  could  be  taken  by  custom, 
it  must  be  by  uniform  invariable  custom,  the  existence  of  which  is 
negatived  here  by  the  usage  of  thirty-two  ^counties  and  seventy-  ^q. 
four  boroughs.    Lord  Demman,  C.  J.     The  circumstances  under 
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which  these  fees  are  not  taken  in  those  places  do  not  appear.  Difierent 
judges  may  have  formed  different  opinions  as  to  particular  fees ;  or  certain 
clerks  of  the  peace  may  have  thought  proper  not  to  enforce  them.  The 
parties  vrho  support  this  order  must  be  prepared  to  contend  that  no  one 
fee  in  the  list  of  fees  abolidied  by  it  can  be  legally  taken  from  defendants 
in  misdemeanor.] 

The  only  remaining  question  is,  whether  there  is  any  statute  by  which 
these  fees,  or  any  of  them,  are  authorized.    The  only  statute  which  can 
have  that  effect  is  stat.  57  G.  3,  c.  91,  which,  after  reciting  that  «<  doubts 
have  arisen  touching  the  fees  and  allowances  due  and  to  be  made  to  the 
clerks  of  the  peace  of  the  several  counties  and  other  divisions  in  England 
and  Wales,"  authorizes  the  justices,  in  general,  annual,  or  quarter  sessions, 
(as  the  case  may  be,)  to  ascertain,  make  and  settle  a  table  of  fees  and  al- 
lowances to  be  taken  by  the  clerk  of  the  peace,  subject  to  the  approba- 
tion of  the  justices  at  the  then  next  sessions:  the  table  so  approved  is  to 
be  laid  before  the  Judge  of  Assize,  or,  in  certain  cases,  the  Justices  at  the 
hext  as&izes  for  the  adjoining  county,  who  <<  are  hereby  authorized  to 
,  ratify  and  confirm  such  tables  respectively,  either  as  settled  and  approved 
as  aforesaid,  or  with  such  alterations,  additions  and  improvements  as  to 
such  judges  and  justices  last  mentioned  shall  appear  to  be  just  and  rea- 
fionable."     The  statute  then  authorizes  the  justices  in  sessions  from  time 
to  time  in  like  manner  to  make  other  tables  of  fees,  to  be  approved  of, 
ratified,  and  confirmed  in  like  manner,  «  which  fees  and  allowances  con- 
tained in  such  tables  respectively,  when  so  made  and  approved,  and 
*821    '^^i^^'^^s  ratified  and  confirmed  as  aforesaid,  shall  be  the  only 
fees  and  allowances  which  shall  be  taken  by  the  clerks  of  the 
peace  of  the  several  counties  and  places  for  which  such  tables  respectively 
shall  be  so  made,  approved,  ratified  and  confirmed,  from  and  after  such 
ratification  and  confirmation  thereof  respectively ;  any  thing  in  any  act 
or  acts  of  parliament,  or  any  law,  usage,  or  custom  to  the  contrary  in  any 
wise  notwithstanding."     This  statute  does  not  authorize  the  creation  of 
new  fees ;  it  only  provides  a  mode  of  ascertaining  and  limiting  the  amount 
of  such  lawful  fees  as  were  already  taken.    It  certainly  does  not  authorize 
the  imposition  of  fees  to  be  paid  by  defendants,  which  would  be  contrary 
to  the  common  law,  and,  where  made  a  condition  precedent  to  the  trial 
of  an  offender,  would  impede  the  course  of  justice.     So  for  as  the  table 
authorizes  any  such  fees  it  is  illegal.    So  for  as  any  of  these  fees  may  be 
lawfully  taken  from  any  other  quarter  they  are  not  disturbed  by  this  order, 
which  merely  says  that  the  fees  shall  not  be  taken  ttom  defendants.     In 
most  of  the  instances  the  table  itself  does  not  point  out  by  whom  the  fee 
IS  to  be  paid :  it  is  left  uncertain  whether  a  defendant  is  not  to  pay  for 
the  warrant  for  his  own  apprehension.     [Coleridge,  J.    Whoever  wants 
the  thing  in  respect  of  which  the  fee  is  made  payable  must  pay  the  fee ; 
the  prosecutor  if  he  takes  out  a  warrant ;  the  defendant  if  he  enters  an 
uppearance.]    If  there  be  any  doubt  as  to  the  right,  the  justices  have 
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tzercised  a  resMonable  discretion  in  directing  their  officer  not  to  take  the 
lees  until  the  right  is  settled.  This  case  is  one  of  those  in  which  the 
court,  in  the  exercise  of  its  discretion,  will  refuse  to  interfere ;  for,  since 
tfie  making  of  this  order,  stat.  8  &  9  Vict.  c.  114,  has  passed,  prohibiting 
the  fees  which  it  was  the  object  of  the  order  to  abolish.  r«<>o 

*Crowdery  Kinglake,  Serjt.,  and  Moodyj  contra.  It  is  too  late  to 
object  to  the  issuing  of  this  certiorari  after  the  rule  for  quashing  the  order 
has  been  enlarged  by  consent ;  Rtx  v.  Uartthom^  2  Burr.  745  ;(a)  and, 
though  the  order  is  a  nullity  in  fact,  it  is  not  a  nullity  on  the  face  of  it ; 
and  it  is  a  judicial  order.  [Lord  Dexman,  C.  J.  The  court  entertain 
DO  doubt  as  to  its  being  a  judicial  order.] 

If  any  one  fee  in  the  table  is  proper  to  be  paid  by  a  defendant,  the 
order  is  wrong  in  substance.     As  to  many  of  them,  such  as  the  fees  on 
trayerses,  on  agreements  with  the  prosecutor,  and  on  recognisances,  it  is 
reasonable  that  the  defendant  should  pay  them,  for  in  each  of  these  cases 
the  proceeding  is  taken  at  his  instance  and  for  his  benefit.     But  it  is  said 
that  none  of  these  fees  are  sanctioned  by  usage  or  by  statute.     It  is  settled 
that  officers  of  courts  of  justice  are  entitled  to  some  fees  for  their  trouble ; 
JicgiTia  V.  Baker ^  7  Ad.  &  El.  602 :  and  stat.  57  G.  3,  c.  91,  recognised 
the  existence  of  some  fees  to  be  lawfully  taken  by  the  clerk  of  the  peace : 
therefore  the  objection  that  the  office  was  created  within  the  time  of  legal 
memory  cannot  prevail.     But  stat.  55  G.  3,  c.  50,  ss.  4,  5,  distinctly  re-» 
cognises  the  practice  of  charging  fees  on  defendants.     After  reciting 
(sect.  4]  that  <<  it  is  customary  for  clerks  of  the  assize,  clerks  of  the  peace," 
and  other  officers,  « to  demand  and  take  from  persons  indicted,  divers 
sums  in  the  way  of  fees,"  it  is  enacted  that  every  prisoner  charged  with 
or  indicted  for  felony  or  misdemeanor,- against  whom  no  biH  shall  be  found, 
er  who  shall  be  ^acquitted,  or  who  shall  be  discbai^ed  by  proclama-     ^^r^* 
lion  for  want  of  prosecution,  <«  shall  be  immediately  set  at  large,     ^ 
without  payment  of  any  fee  or  sum  of  money,  for  or  in  respect  of  his,  her 
•r their  discharge,  to  any  person  or  persons  whomsoever;"  and  (by  sect. 
5)  «  all  such  fees  as  have  been  usually  paid  or  payable  to  the  several 
clerks  of  assize  and  clerks  of  the  peace,"  &c.,  «(in  any  of  the  cases  afore- 
said, shall  absolutely  cease,  and  the  same  are  hereby  abolished  and  de- 
termined ;  and,  from  and  after  the  passing  of  this  act,  no  clerk  of  assize, 
clerk  of  the  peace,"  &c.,  « shall  ask,  demand,  take  or  receive  any  sum 
or  sums  of  money,  from  any  of  the  said  prisoners  as  fees,  for  or  in  respect 
of  his,  her  or  their  discharge:"  and  sect.  7  provides  for  an  indemnifica- 
tion to  the  clerk  of  the  peace  for  these  fees ;  which  would  hardly  have 
been  done  had  all  fees  from  defendants  for  misdemeanor  been  necessarily 
illegal.    Stat.  8  fc  9  Vict.  c.  114,  extends  the  provisions  of  stat.  55  G.  3, 
c.  50,  to  all  persons  charged  with  felony  or  misdemeanor,  whether  pris- 
oners or  not,  and  adds  « that  it  is  not  and  shall  not  be  lawful  to  demand 

(a)  The  present  case  stood  in  the  crown  paper ;  and  the  rule  was  enlarged  ffom  term  to 
tenn  as  of  course,  till  its  turn  for  huaring  came  on. 
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or  take  from  any  such  persons  any  fee  for  their  appearance  to  the  indict- 
ment or  information,  or  for  allowing  them  to  plead  thereto,  or  for  record- 
ing their  appearance  or  plea,  or  for  dischai^ng  any  recognisance  taken 
from  any  such  persons,  or  any  surety  or  sureties  for  them."  This  sta- 
tute is  subsequent  to  the  order  now  under  consideration,  and  may  make  it 
necessary  to  amend  the  table  in  the  manner  provided  in  that  behalf  by 
Stat.  57  G.  3,  c.  91,  but  it  inferentially  recognises  the  legality  of  fees 
charged  upon  defendants,  and  does  not  abolish  fees  on  traverses,  or  other 
proceedings  between  the  recording  of  the  plea  and  the  trial.  In  order  to 
*851  ^^PP^^  ^^7  particular  fee  as  the  customary  *fee,  the  usage  need 
^  not  be  either  uniform  throughout  England,  or  immemorial  in  point 
of  time ;  the  fees  to  be  ascertained  under  the  statute  are  those  which  at 
the  tim^e  of  settlement  are  usually  paid  in  the  particular  court.  <<  The 
fees  in  sessions,  for  traversing,  trying,  or  discharging  indictments,  dis- 
charging recognisances  and  the  like,  do  vary  according  to  the  different 
customs  in  diflferent  places;"  3  Burn's  Just.  213.(a)  Coleridge,  J. 
also,  in  Regina  v.  Bakery  7  A.  &  E.  18,  recognises  the  different  practice 
of  different  courts  in  this  respect.  In  Regina  v.  Bishop^  Car.  &  Marsh. 
302,  a  defendant,  under  indictment  for  perjury,  had  traversed,  and  en- 
tered into  recognisance  to  appear  and  try  his  traverse  at  the  next  assizes, 
at  which,  in  order  to  avoid  the  payment  of  his  traverse  fees,  he  oflered  to 
surrender  himself  and  take  his  trial :  this  being  refused,  his  counsel 
brought  the  matter  before  the  court  there ;  and  Coleridge,  J.,  said  :  «<! 
can  only  take  the  words  of  his  recognisance  as  I  find  them  ;  and  I  under- 
stand the  practice  is  to  require  payment  of  the  fees  before  the  traverse 
can  be  entered.  On  the  Oxford  circuit,  the  clerk  of  the  crown  receives 
a  salary,  and  is  accountable  for  all  the  fees,  so  that  it  is  impossible  for 
him  to  remit  any  of  them :  and  I  think  it  far  better  that  their  payment 
should  be  insisted  upon  in  all  cases,  and  that  the  legislature  should  in- 
terfere to  direct  a  compensation  to  the  officers,  if  that  bethought  advisable." 

This  order  is  also  bad,  as  being  an  attempt  by  a  simple  order  of  sessions 
to  repeal  a  table  regularly  settled  and  ratified  under  stat.  57  G.  3,  c.  91, 
*861     ^^icb  cannot  'legally  be  altered  except  by  a  similar  proceeding 
under  that  statute. 

Lord  Denman,  C.  J.  It  appears  to  me  that  the  order  cannot  be  sustained. 
The  first  document  to  which  we  are  referred  is  a  table  of  fees  which  was 
settled  in  the  year  1826,  under  the  authority  of  stat  57  G.  3,  c.  91,  and 
with  the  sanction  of  two  judges  of  assize  then  going  the  circuit.  That 
table  is  prima  facie  a  statement  of  fees  that  ought  to  be  paid,  and  imports 
that  they  had  been  ascertained  to  be  legally  due.  The  justices  in  sessions 
and  judges  had  no  power  under  the  statute  to  create  fees:  they  had 
power  to  ascertain  those  which  legally  had  been  paid,  and  to  prescribe 
those  which  for  the  future  should  be  paid.    But  those  which  were  to  be 

(a)  Doyley  and  Williams^s  edidon,  Criminal  Law,  ^tExtoiium;  2  Bum's  Just  1037,  tik 
Extortion;  39th  (Chitty  &  Bere'i)  edition. 
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paid  for  the,  future  were  required  to  be  fees  to  which  the  party  had  been 
liable  before  the  making  of  the  table.  I  am  not  sure  that  my  brother 
Kinglake  is  not  well  founded  in  his  argument  that  this  table  alone  is  suf* 
ficient  to  show  the  authority  of  the  clerk  of  the  peace  to  take  the  fees 
which  are  now  complained  of;  but,  in  addition  to  this,  it  is  perfectly  clear, 
from  stat.  55  G.  3,  c.  50,  that  fees  of  this  description  were  formerly  pay- 
able by  defendants ;  and,  if  so,  it  is  quite  clear  that  the  sessions  have 
assumed  to  do  more  than  they  had  any  right  to  do  when  they  say,  as  they 
do  in  this  order,  that  none  of  these  fees  shall  be  payable  in  future  by  any 
defendant  in  misdemeanor.  Then,  having  these  matters  brought  before 
us  in  this  manner,  we  are  bound  to  say  that,  the  rights  of  the  officer  of  the 
court  having  been  thus  judicially  ascertained,  the  sessions  have,  in  making 
this  order,  assumed  a  power  which  does  not  properly  belong  to  them. 
This  is  a  judicial  *order  on  a  matter  of  great  importance,  and  I  r»g^ 
think  we  are  not  at  liberty  to  decline  the  exercise  of  our  jurisdiction, 
though  it  is  not  imperative  on  us  to  interfere  in  every  case  where  right 
has  not  been  done. 

Williams,  J.  It  has  been  properly  conceded  that,  if  in  any  single  in- 
stance any  fees  were  legally  payable  by  defendants  in  misdemeanor,  this 
order,  which  suppressed  all  such  fees  without  exception,  cannot  be  sup- 
ported. For  the  reason  already  stated  by  my  lord,  I  think  that  a  pre- 
sumption in  favour  of  some  such  fees  arises  from  stat.  57  G.  3,  c.  91 ; 
for,  as  that  did  not  give  the  power  of  making  new  fees,  but  provided  the 
means  for  settling  existing  fees,  it  seems  to  follow  that  some  such  fees 
must  have  been  payable  before.  Then  stat.  55  G.  3,  c.  50,  distinctly 
recognises  fees  of  this  description  as  being  at  that  time  due  and  payable. 
The  statute  8  &  9  Vict.  c.  114,  might  have  caused  some  hesitation  in  the 
court  as  to  the  propriety  of  interfering  in  the  matter,  if  it  could  be  seen 
that  this  order  only  did  what  that  act,  passed  since  the  date  of  the  order, 
has  now  done:  but,  on  referring  to  that  statute,  it  is  quite  clear  that  the 
order  was  not  in  substance  a  mere  anticipation  of  its  provisions.  There 
are  certain  stages  of  proceedings,  and  certain  fees,  to  which  that  act  does 
not  apply,  for  instance,  the  fees  payable  upon  traverses ;  but  this  order 
abolishes  all  such  fees  without  any  exception. 

CoLEBiDGE,  J.  I  am  entirely  of  the  same  opinion.  All  that  I  would 
say  is  that  this  order  is  inconsistent  with  the  table  of  fees  ascertained  and 
settled  under  the  authority  of  stat.  57  G.  3,  c.  91.  The  argument  in 
^support  of  the  order  put  the  matter  too  high  when  it  supposed  that  r«gg 
no  fees  whatever  could  be  taken  by  the  clerk  of  the  peace  because 
he  was  not  an  officer  immemorially  entitled  at  the  common  law  to  take 
fees.  It  is  certainly  well  known  that  the  office  of  clerk  of  the  peace  was 
created  within  the  time  of  legal  memory ;  but  on  its  being  created  it 
became  analogous  to  that  of  the  clerk  of  assize,  which  is  an  immemorial 
and  prescriptive  office ;  and  we  may  easily  conceive  that  the  officer  of  the 
newly  created  court  would  from  the  earliest  period  be  deemed  to  be 
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entitled  to  fees  of  the  same  sort  as  had  been  paid  to  the  analogous  officer 
of  the  old  and  immemorial  court.  But  tlds  is  going  too  widely  into  the 
inatter  which,  after  all,  must  be  decided  on  the  modern  statutes.  •  llie 
question  is  whether  this  table  of  fees  was  warranted  in  point  of  law.  The 
statute  67  G.  3,  c.  91,  contains  provisions  for  ascertaining  and  settling 
Ihe  fees  and  allowances  in  the  most  deliberate  manner ;  for  the  table,  after 
lieing  settled  at  one  sessions,  is  to  be  again  considered  at  another, 
and,  if  then  approved  of,  is  to  be  submitted  to  the  Judges  of  Assize,  who 
are  to  ratify  and  confirm,  or  alter,  the  same,  as  to  them  may  seem  fit. 
When  the  final  allowance  has  been  made  by  the  judges,  the  clerk  of  the 
peace  has  no  right  to  take  any  other  fees  but  what  are  set  forth  in  the 
table,  until  the  same  process  shall  have  been  gone  over  again,  and  a  new 
table  established.  His  being  restricted  from  taking  any  other  fees  than 
those  which  are  put  down  in  thie  table  raises  a  strong  inference  in  fevour 
of  his  right  to  take  the  fees  there  set  forth,  so  strong  as  to  throw  on  the 
other  side  the  onus  of  showing  that  those  fees  were  illegaL  But,  even  if 
•891  ^*  ^^^^  necessary  for  the  clerk  of  the  peace  to  show  *the  legality  of 
-^  fees  authorized  by  the  table,  I  think  that  is  sufficiently  done  by  re- 
ferring to  Stat.  55  G.  3,  c.  50. 

WiGHTMAN,  J.  I  entertain  no  doubt  whatever  that  this  order  is  a 
judicial  order,  and  has  therefore  properly  been  brought  before  this  Court 
by  certiorari;  and  that  it  is  no  answer  to  the  application,  to  say  that  the 
order  was  a  nullity,  and  therefore  cannot  affect  the  applicant.  The  effect 
of  the  order  is,  that  the  clerk  of  the  peace  is  not  to  take  any  fees  whatever 
from  any  defendant  in  misdemeanor.  It  was  argued  that  this  order  did 
not  do  more  than  restore  things  to  the  state  in  which  they  were  before  its 
existence,  for  that  the  right  to  take  these  fees  had  never  been  a  legal  right. 
But  the  statutes  55  G.  3,  c.  50,  and  57  G.  3,  c.  91,  both  recognised  the 
legality  of  taking  such  fees ;  and  the  latter  statute  provides  means  for  set-* 
tling  their  amount :  and  in  1826  the  general  table  of  fees,  which  this  order 
partially  abrogates,  was  duly  prepared  and  settled.  It  would  be  a  short 
and  easy  mode  of  getting  rid  of  the  table  of  fees  duly  allowed  by  judges 
under  the  authority  of  an  act  g[  parliament,  if  a  subsequent  court  of  Quarter 
Sessions  could  make  such  an  order  as  this.  If  this  order  could  be  sup^ 
ported,  the  sessions  might  by  a  mere  resolution  disalbw  any  particular  fee, 
or  number  of  fees,  though  allowed  by  the  judges ;  which  would  lead  to  this 
anomaly,  that  there  might  be  a  table  of  fees  unreversed  by  any  legal 
authority,  and  at  the  same  time  an  order  of  sessions  forbidding  their  officer 
to  take  any  particular  fees,  or  perhaps  any  fees  at  all* 

Rule  absolute.(a) 

(a)  Reporttd  by  R.  HaU^Eaq. 
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^RICHARDS  against  SYMONS.     nursday,  Mvember  I3lh.         [*90 

Plaintiff  having  a  cow  at  grass  in  defendant's  field,  and  being  indebted  for  the  agistment, 
agreed  with  him  that  the  cow  should  bn  a  security,  that  he  would  not  remove  her  till  de- 
fendant was  paid,  and  that,  if  he  did,  defendant  might  take  her  wherever  she  might  be,  and 
keep  her  till  he  was  paid.  Plaintiff  removed  the  cow,  not  having  paid  the  debt;  %nd  do* 
fendant  seized  her  in  the  high  road.     In  an  action  of  trespass  for  the  taking, 

Bddt  that  the  agreement  might  be  set  np  as  a  defence  under  a  plea  that  the  cow  was  not 
the  plaintiff's. 

Trespass  for  seizing  and  taking  plaintifTs  cow,  and  converting  and 
disposing,  &c. 

Pleas.  1.  Not  gnihy.  2.  That  the  said  cow  was  not  at  the  said  time. 
when,  &c.,  nor  is,  the  cow  of  the  said  plaintifi^  in  manner,  &c. :  conclusion 
to  the  country.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Cornwall  summer  assizes, 
1844,  it  appeared  that  the  plaintiff  had  grazed  his  cow  in  the  defendant's 
field  at  a  weekly  sum  for  the  agistment,  but  had  afterwards  removed  her, 
and  defendant  had  then  seized  her  in  the  high  road  and  taken  her  into  his 
possession.  The  defendant  proved  that,  before  the  alleged  trespass,  plain- 
tiff owed  defendant  7/.,  for  the  agistment,  and  on  another  account,  and 
wished  to  buy  some  straw  of  him ;  defendant  then  asked  how  he  was  to 
be  paid  the  money  already  due  for  the  cow :  and  plaintiff  answered  that 
the  cow  was  a  security,  that  he  would  not  remove  her  before  defendant 
was  paid,  and  that,  if  he  did,  defendant  might  take  the  cow  wherever  he 
could  find  her,  and  keep  her  till  he  was  paid.  The  sum  due  for  agistment 
was  unpaid  at  the  time  of  the  seizure.  It  was  objected,  for  the  plaintiff, 
that  this  defence  was  not  admissible  under  a  plea  merely  denying  property, 
but  that  the  defendant  should  have  pleaded  the  agreement  specially,  or  at 
least  leave  and  license.  The  learned  Judge  reserved  the  point.  Verdict 
for  plaintiff  on  the  first  issue,  for  defendant  on  the  second.  Butiy  in 
Bdichaelmas  term,  1844,  obtained  a  rule  to  show  *cause  why  a  r«Q« 
▼erdict  should  not  be  entered  for  the  plaintiff  on  the  second  issue. 

M.  Smith  now  showed  cause.  There  is,  at  common  law,  no  lien  upon 
cattle  for  agistment :  but  there  may  be  such  a  lien  by  agreement ;  Jack" 
son  V.  CumminSj  5  M.  &  W.  342,  where  it  is  clear  that  the  lien  would 
have  been  recognised  if  the  agreement  had  been  proved.  Here,  the  de* 
fimdant  had  a  lien  by  contract;  that  gave  him  a  special  property  as  against 
the  plaintiff,  and  entitled  him  to  plead  that  the  cow  was  not  the  plaintiff's. 
Parke,  B.,  in  Jackson  v.  CumminSf  thought  that,  if  the  lien  had  existed, 
the  proper  plea  would  have  been  Not  possessed.  Reeves  v.  Capper,  5  New 
Gb.  136,  is  not  distinguishable  in  principle  from  this  case.  There,  Wilson, 
the  owner  of  a  chronometer,  in  ccMisiderationof  a  loan,  agreed  to  make  over 
the  chronometer  to  the  defendants  until  their  advance  should  be  repaid^  they 
allowing  him  the  use  of  the  chronometer  during  the  voyage  on  which  he 
^as  then  departing.  Wilson  accordingly  placed  it  in  the  defendants' 
hands :  they  returned  it  to  him ;  and  he  took  it  on  the  voyage.    The  court 
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of  Common  Pleas  held  that  the  defendants  bad  a  right  in  the  chronometer 
as  a  pledge,  and  that  such  right  had  not  been  devested ;  for  that  the  de^ 
livery  to  Wilson  under  the  terms  of  agreement  itself  was  not  a  parting 
with  the  possession,  but  the  possession  of  Wilson  was  theirs,  the  agree- 
ment giving  him  no  interest,  but  only  a  license  to  use  the  chronometer  for 
a  limiled  time.  Franklin  v.  JVeate^  13  M.  &  W.  481,  shows  that  a  special 
*Q21  P^op^^y  ^^y  ^xist  i^  ^^^  person  to  whom  a  chattel  is  *pawned, 
though  the  pawnor  mny  retain  such  a  property  in  it  as  entitles  him 
to  sell. 

Butty  contra.  Where  a  defendant,  as  here,  acquires  merely  a  right  to 
take  the  property  of  another,  that  should  be  pleaded  as  a  license. 
[WiGHTMAN,  J.  Is  not  the  case  rather  this,  that  the  agreement  gives  the 
defendant  a  special  property,  with  a  license  to  the  plaintiff  to  take  the  cow 
for  occasional  use  ?]  No  right  of  disposing  was  given  to  the  defendant, 
but  only  a  right  to  acquire  a  lien.  That  ought  to  have  been  pleaded 
specially.  Under  common  circumstances,  where  there  was  no  possession 
there  could  be  no  lien.  In  Owen  v.  Knight^  4  New  Ca.  54,  (cited  in 
Jackson  v.  Cummins j  5  M.  &  W.  349,)  the  defendant  had  actual  posses- 
sion. If  the  defendant  here  had  by  agreement  a  right  making  continued 
possession  unnecessary,  he  should  have  pleaded  it  according  to  the  fact. 
[WiGHTMAN,  J.  The  effect  of  the  agreement,  according  to  the  defence, 
was  that,  when  actual  possession  was  gone,  the  property  should  not  be  de- 
vested. If  that  had  been  stated  in  terms,  would  it  have  amounted  to  more 
than  Not  possessed  ?]  An  agreement  to  give  a  lien  does  not  constitute  a 
lien.  The  taking  possession  in  consequence  gives  it.  [Wightmak,  J. 
Do  not  you  introduce  a  fallacy  by  using  the  word  lien  ?  They  speak  of 
a  special  property.]  A  lien  is  nothing  else.  And  it  is  the  same  thing 
whether  created  by  common  law  or  by  special  agreement.  Wkittington 
V.  Boxally  5  Q.  B.  139,  shows  that  title  in  the  defendant,  as  distinguished 
from  actual  possession,  will  not  support  the  plea  of  Not  possessed :  and 
this  agrees  with  the  doctrine  laid  down  in  Stukeley  v.  Butler^  Hob.  168, 

•931  ^^^^  ^^^*  ^^^^  ^^''^  ^^^  ^  P^'^y  'alleging  right  to  property  which 
^  is  not  his  in  actual  possession,  but  will  become  his  on  the  fulfil- 
ment of  some  requisite,  must  plead  specially.  It  is  a  principle,  recognised 
in  Ashmore  v.  Hardy y  7  Car.  &  P.  601,  605,  as  well  as  in  WfdtHngton  v. 
Boxally  that  a  defendant  pleading  only  that  the  property  in  question  was 
not  the  plaintiff's,  cannot  put  him  to  proof  of  his  title,  but  is  liable  if  the 
plaintiff  show  possession  in  fact.  In  the  latter  case  all  the  principal 
authorities  are  cited.  Jackson  v.  Cummins  is  in  the  defendant's  favour ; 
the  claim  of  a  lien  there  was  rested  on  an  agreement ;  the  agreement  was 
specially  pleaded,  and,  if  proved,  would  have  been  admissible  as  a  defence 
under  that  plea  and  not  otherwise.  Beeves  v.  Cappevy  5  New  Ca.  136, 
did  not  turn  upon  a  question  of  pleading ;  nor  does  it  lay  down  any  pro- 
position adverse  to  the  defendant's  case. 
Lord  DfiNMAN,  C.  J.    It  is  well  established  that  a  lien  is  admissible  as 
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a  defence  under  a  plea  denying  property  in  the  plaintiff.  The  question 
here  is,  iK'hether  the  defendant,  at  the  time  in  question,  held  the  property 
under  a  lien  ;  and,  upon  the  construction  of  the  agreement,  I  think  he  did. 
The  liberty  of  milking  made  no  difference.  The  plaintiflf  is  indebted  to 
the  defendant :  he  makes  an  agreement,  giving  the  defendant  a  lien,  and 
engaging  that  he  may  retake  the  cow  if  ever  the  plaintiflf  removes  it  out  of 
his  possession.  It  is  a  fallacy  to  say  that,  when  the  cow  was  so  taken,  the 
lien  was  lost.  It  never  was  put  an  end  to.  There  was  no  voluntary  part- 
ing with  the  possession :  and  a  wrongful  act  of  removal  *cou]d  p^q . 
not  determine  the  defendant's  right  to  have  the  cow  till  his  debt  '- 
was  paid. 

Williams,  J.  The  terms  of  the  agreement  decide  this  case.  When 
it  is  said  that  the  lien  is  lost  if  the  possession  is  gone,  the  very  case  is 
mentioned  which  the  parties  here  provided  against  by  their  agreement. 
It  was  their  express  bargain  that  the  defendant  might  come  and  take  the 
cow  wherever  he  might  find  her.  The  property  then  continued  in  him 
at  all  times ;  and  the  lien  was  never  lost. 

WiGHTMAN,  J. (a)  In  an  action  for  personal  chattels,  the  plea  denying 
property  in  the  plaintiflf  means  that  he  has  no  property  as  against  the  de- 
fendant. Here,  it  is  contended  that  the  property  vested  in  the  defendant 
was  devested  when  the  cow  was  removed  out  of  his  possession.  But  the 
eflfect  of  the  agreement  was  that,  if  the  cow  was  removed,  the  right  was 
replaced  upon  the  defendant's  getting  possession  again ;  that  was  the  state 
of  things^  however  anomalous,  which  the  parties  meant  to  provide  for  by 
their  contract.  I  think,  therefore,  that  the  special  property,  whether  called 
lien  or  by  any  other  name,  was  never  gone  from  the  defendant. 

Rule  discharged. 

(a)  Cokridgij  J.,  was  absent  on  account  of  indisposition. 


•The  Mayor,  Aldermen  and  Burgesses  of  THETFORD  against       [*95 
CHARLES  DEWING  TYLER.     Thursday,  JVbr.  I3th. 

Tenant  of  premises  at  4721  a  year  received  notice  to  quit ;  and  the  landlord  agreed  with  an- 
other party  for  a  holding  to  commence  on  the  expiration  of  the  current  term,  at  802.  a  year. 
Before  the  term  expired,  the  new  tenant,  by  consent  of  all  parties,  was  admitted  in  place 
of  the  outgoing  tenant ;  and  the  rent  was  paid  at  the  rate  of  472.  to  the  end  of  the  original 
lenn.  Disputes  arising  on  the  new  agreement,  it  was  abandoned ;  but  the  new  tenant 
contint^d  to  occupy. 

Meldf  that  it  was  a  question  for  the  jury,  in  an  action  for  use  and  occupation,  what  rent  was 
&irly  payable  for  the  continued  holding ;  no  necessary  inference  arising,  under  the  circum- 
stances, from  the  former  holding  at  472. 

Debt;  laid  at  40^.  for  use  and  occupation  of  an  inn,  messuage,  &c.y  and 
40/.  on  an  account  stated. 

Pleas.  1.  Except  as  to  23/.  IO5.,  parcel,  &c.,  Never  indebted.  Issue 
tbereon.    2.  As  to  11/.  15^.,  parcel  c^the  said  23/.  lOf.  and  the  damages 
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by  detention  thereof,  pajment  of  11/.  15^.,  and  acceptance  in  satisfaction 
by  plaintiffs.  Verification.  The  plaintiffs,  by  their  replication,  denied 
the  payment  and  acceptance ;  and  issue  was  joined  thereon.  3.  As  to  11/i 
lb8,y  residue  of  the  said  23/.  10^.,  and  the  damages,  &c.,  payment  into 
court ;  which  the  defendants  accepted. 

On  the  trial  before  Alderson,  B.,  at  the  Norwich  summer  assizes,  1844^ 
it  appeared  by  the  particulars  of  demand  that  the  action  was  brought  to 
recover  half  a  year's  rent  of  the  Red  Lion  inn  at  Thetford,  (the  property 
of  the  corporation,)  from  11th  October,  1843,  to  6th  April,  1844,  at  the 
rate  of  80/.  a  year.  The'  defendant's  mother  had  held  the  premises  seven 
years,  ending  October  11th,  1843,  by  demise  from  the  corporation,  at  the 
yearly  rent  of  47/.  In  February,  1843,  the  corporation  (having  given 
Mrs.  Tyler  notice  to  quit)  advertised  the  premises  to  be  let  by  tender,  upon 
lease  for  ten  years  from  the  ensuing  11th  October.  The  defendant  made 
a  tender,  proposing  to  rent  the  premises  at  80/.  a  year  for  the  term  pro- 
posed, a  lease  being  drawn  with  certain  specified  covenants,  and  the  cor* 
*961     P^''^^^^^  putting  the  ^premises  into  repair  before  the  commencement 

"*  of  the  term.  The  acceptance  of  this  offer  was  proved  by  the  cor- 
poration minutes,  which  stated  that,  on  the  meeting  of  the  town  council, 
March  31st,  1843,  there  were  three  tenders,  (naming  the  parties  and 
amounts ;)  that  the  votes  for  the  tenders  respectively  were,  &c.,  (stating  the 
numbers :)  <<  and  the  tender  of  C.  D.  Tyler  was  accepted  at  80/. ;  and  the 
town  clerk  was  directed  to  prepare  the  lease."  At  a  meeting  of  the  council 
on  6th  April,  1843,  the  defendant  and  his  mother  requested  that  the  cor- 
poration would  accept  him  as  tenant  for  the  remainder  of  her  term.(a) 
This  was  assented  to  ;  and  the  defendant  in  the  same  month  took  posses- 
sion. In  May,  1843,  the  defendant  requested  the  corporation  to  paint 
(which,  as  he  alleged,  the  terms  of  the  tender  obliged  them  to  do,)  and  to 
repair.  The  demands  were  not  complied  with.  In  November,  1843, 
the  town  clerk  sent  the  defendant  a  draft  of  lease  for  perusal ;  but  he 
*971     ^^^^^ii^^^  executing  such  lease,  because  the  premises  had  not  been 

''  repaired  before  the  11th  October,  1843,  and  because  the  draft  did 
not  mention  certain  privileges  which,  according  to  the  advertisement,  were 

(a)  It  appeared  by  the  minutes  that,  at  the  meeting  of  the  cooncil  cm  April  6tfa,  1843,  the 
following  letters  from  the  defendant  and  his  mother  were  read : 

"^  Sir,— I  should  feel  obliged  if  you  would  call  a  special  meeting  of  the  council  on  Thursday 
next,  to  accept  me  as  tenant  for  the  remainder  of  my  mother's  term,  as  it  is  her  wish,  and  the 
transfer  day  ibr  alehouse  licenses,  is  on  the  10th  instant    I  am,"  &c^         «  C.  D.  Ttlib." 

"  Tlie  Mayor. 

« 1st  April,  1843. 

«  Gentlemen,^-It  is  my  wish  that  my  son,  Charles  D.  Tyler,  should  become  the  tenant 
of  the  Red  Lion  and  premises  for  the  remainder  of  my  term.  Yours  respectfully,  F.  Ttlxk."* 

«  The  Council. 

"Thetford." 
The  minutes  then  continued :  "  At  this  meeting  Mr.  C.  D.  T^ler  attended ;  and  it  was  nnani- 
niously  agreed  that  he  be  accepted  as  tenant  of  the  Red  Lion  and  premises  ior  the  remainder 
of  his  mother's  term  at  her  reut 

"  L.  S.  BlDWM*." 

"Mayoi.*' 
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to  be  included.  The  parties  finally  disagreed  on  these  points ;  and  no 
lease  was  executed.  The  corporation  repaired  the  premises;  but  the 
lepairs  were  not  finished  till  April,  1844.  The  rent,  to  October  lltli, 
1843,  was  paid  up ;  and  the  defendant,  in  February,  1844,  paid  the  tresis 
surer  of  the  corporation  11/.  15^.  as  the  quarter's  rent  from  October  11  tb, 
1843,  to  January  6th,  1844,  at  the  former  rate.(a)  The  corporation  in- 
sisted upon  rent  at  the  rate  of  80/.  specified  in  the  tender,  and  declared 
in  the  present  action  in  June,  1844. 

It  was  contended  for  the  plaintifis  on  the  trial,  that,  in  default  of  express 
agreement,  the  defendant  was  liable  to  pay  so  much  for  rent  as  a  jury 
should  think  the  occupation  worth  ;  and  that  this,  by  the  evidence  on  the 
point,  appeared  to  be  80/.  a  year.  For  the  defendant  it  was  urged  that 
the  case  was  one  of  those  in  which  a  party  holding  over  is  considered  to 
hold  on  the  terms  of  the  original  tenancy.  Alderson,  fi.,  thought  that 
the  latter  principle  did  not  apply,  for  that,  in  this  case,  the  defendant 
must  be  considered  a  stranger  to  the  original  tenancy :  but  he  reserved 
leave  to  move  on  this  point;  and  he  directed  the  jury  to  consider  what 
was  a  fair  rent  for  the  defendant  to  be  charged  with,  making  him  an 
allowance  for  the  neglect  of  the  corporation  to  repair.  Verdict  for  plain- 
tififs  on  the  first  issue,  for  11/.  10^.:  on  the  second  issue  for  defendant. 

*Uugh  Hillf  in  Michaelmas  term,  1844,  obtained  a  rule  to  show  p»gg 
cause  why  a  verdict  should  not  be  entered  for  the  defendant  on  the  ** 
first  issue.  He  cited  Phipps  v.  Sculthorpe^  1  B.  &  Aid.  50,  as  showing 
that,  when  the  defendant  was  admitted  to  the  premises  in  place  of  his 
mother,  he  became  tenant  from  that  time  till  October,  as  if  he  had  been 
party  to  the  original  taking. 

Bytes f  Serjt.,  and  WorUedge^  now  showed  cause.  The  original  tenancy 
was  clearly  put  an  end  to  on  the  11th  of  October,  1843,  and  not  renewed. 
The  plaintifis,  after  that  time,  could  not  have  distrained  for  any  arrears 
of  rent  at  47/.  as  accruing  under  the  old  tenancy ;  Alford  v.  Vickery^  Car. 
&  Marsh.  280;  Jeimer  v.  Clegg^  1  M.  &  Rob.  213.  The  first  rent,  there- 
fore, can  be  no  criterion  in  the  present  case ;  and  the  new  agreement  has 
never  been  ratified.  Then  what  prevents  ascertaining,  through  a  jury, 
the  rent  which  ought  to  be  paid  for  the  occupation  ?  And,  in  this  inquiry, 
the  rent  actually  named  in  the  new  agreement  might  be  a  proper  guide. 
It  is  not  a  fixed  rule  of  law  that,  where  premises  are  held,  after  the  ex- 
piration of  a  tenancy,  without  an  express  new  contract,  the  original  terms 
continue.  Whether  they  do  so  or  not,  in  such  a  case,  is  a  question  always 
dependent  on  circumstances ;  Elgar  v.  Waison^  Car.  &  Marsh.  494.  The 
language  of  Abbott,  C.  J.,  and  Holroyd,  J.,  in  Hamerton  v.  Steady  3  B. 
&  C.  478,  agrees  with  the  view  taken  here  by  the  plaintifis.  It  was  not 
the  intention  of  the  parties  that  the  defendant  should  have  any  right  after 

(a)  It  was  agreed  on  the  trial  that  the  receiptor  this  sam  was  not  to  be  taken  as  an  admi^ 
OD  the  pan  of  the  plaintifis,  but  that  it  entiUed  the  defendant  to  a  verdict  on  the  socona 
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the  expiration  of  the  original  term,  otherwise  than  under  his  agreement 
*991  ^^^'^  ^^^  corporation :  *that  agreement,  at  80/.  a  year,  was  made 
before  the  defendant  was  admitted  in  place  of  his  mother :  it  cannot 
then  be  inferred,  from  his  holding  as  substitute  for  her  during  the  residue 
of  her  term,  that  he  was  intended  to  hold  afterwards  at  the  rent  which 
she  paid.  [Lord  Denman,  C«  J.  I  think  the  fact  of  his  being  admitted 
after  the  agreement  for  his  own  tenancy  is  very  material.] 

H.  HUlf  contra,  was  tlien  called  upon  by  the  court  The  defendant 
having  become  assignee  of  his  mother's  term  for  the  last  half  year,  the 
question  is  on  what  terms  he  held  afterwards ;  that  is,  what  implied  con* 
tract  for  a  subsequent  holding  may  be  gathered  from  the  facts.  It  is  true 
that  there  was  an  agreement  for  a  new  tenancy ;  but  the  plaintiffs  refused 
to  carry  it  into  execution.  Then  what  implication  can  arise  from  it  ?  The 
ease  is  the  same  as  if  the  mother  herself  had  held  till  the  expiration  of  her 
term  9  and  then  made  a  new  agreement,  which  the  plaintifis  had  declined 
to  execute.  It  would  then  hare  been  a  proper  assumption  that  the  par- 
ties contemplated  going  on  upon  the  old  stipulation.  If  the  plaintifis 
here  meant  the  new  agreement  to  take  effect,  they  should  have  done  the 
repairs  and  amended  the  draft  of  the  lease.  The  action  for  use  and 
occupation  is  founded  on  contract ;  Birch  v.  Wright^  1  T.  R.  378, 387,(a) 
which  contract  must,  in  each  case,  be  gathered  from  the  nature  of  tlie 
transaction  and  conduet  of  the  parties.  Digiy  v.  M/dauan^  4  Camp.  275 ; 
and  Torriano  v.  Youngs  7  Car.  &  P.  8,  exemplify  this.  Here  the  trana* 
*1001  ^^^^^  afibrds  no  evidence  of  a  contract  *to  continue  the  tenancy 
on  the  principle  of  quantum  valebat.  .  Hamertom  ▼.  Steady  3  B«  & 
C.  478,  turned  on  very  diflerent  circumstances:  there  was  no  renewixl 
holding  by  the  same  party,  and  no  inference  to  be  drawn  from  the  amount 
of  a  former  rent. 

Lord  Denmak,  C.  J.  The  fallacy  in  Mr.  HUPs  argument  lies  in  making 
the  plaintiff's  case  depend  upon  a  contract  to  pay  the  higher  amount  c»f 
rent.  But  the  case  rests  upon  a  principle  resulting  from  the  nature  of  an 
action  for  use  and  occupation,  namely,  that  he  who  holds  my  prenuses 
without  an  express  bargain  agrees  to  pay  what  a  jury  may  find  the  occu* 
pation  to  be  worth.  Where  a  party,  having  held  for  a  term  at  a  certain 
rent,  continues  to  occupy  after  the  expiration  of  his  term,  it  is  presumed, 
if  there  be  no  evidence  to  the  contrary,  that  he  holds  at  the  former  rent. 
But  in  the  present  case  there  is  so  clear  an  indication  of  an  intent  to  alter 
the  terms  that  that  principle  cannot  apply.  If  the  premises,  for  want  of 
repair,  had  fiillen  in  value  below  the  old  rent,  the  plaintiffs  could  not  hav« 
insisted  that  the  defendant  should  hold  on  at  47/.  a  year :  neither  are  they 
bound,  as  the  case  stands,  to  go  on  receiving  47/.  only.  Whose  fauk  il 
was  that  the  new  tenancy  did  not  come  into  operationi  is  left  uncertain ; 

(a)  See  BcmtI^  T.  neLmeolnQM  Hf^mtdCuhi  Gpfifpawy,  6  A. &  E.  829,830:  QOmm  r 
Khrk,  1  Q.  a  850,  855. 
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but  that  makes  no  diSerence  in  the  decision.     The  rule  must  be  dis 
charged. 

Williams,  J.    I  am  of  the  same^^opinion.    Under  the  peculiar  circum- 
stances, the  ordinary  inference  oCld^w  does  not  arise. 

•WiGHTMAN,  J.(fl)  When  a  party,  is  allowed  to  hold  after  the  ex-  rtiAi 
piration  of  a  tenancy  by  agreement,  die  fefin.s  on  which  he  continues  ■- 
to  occupy  are  matter  of  evidence  rather  tboja-of  law.  If  there  is  nothing  to 
diow  a  diflerent  understanding,  he  will  be  c^iisjjU^red  to  hold  on  the  former 
terms ;  but  here  we  have  evidence  to  the  contnt^'.-.The  t«*ms  of  the  future 
holding  were  stated  by  an  agreement  anterior  to>'fhje.  defendant's  posses* 
sion :  he  was  to  come  in  on  those  terms  at  the  eifpiratioi^  of  the  tenancy 
then  subsisting:  and  then,  for  reasons  of  convenience,  he"  was  let  in  before 
that  tenancy  expired.  Under  such  circumstances  it  was^ff^perly  a  ques- 
tion for  the  jury  what  amount  of  rent  was  to  be  paid  when.4b^  new  hold- 
ing began,  the  agreement  not  taking  eflfect.  The  usual  inference  from 
the  original  terms  of  holding  did  not  arise,  and  the  question  was*Je{i"open. 

Rule  xlischargfed!(^'}^ 

(a)  Coleridge,  J^  was  sbsent  on  acooant  of  induposition. 

(6)  See/oAfuon  v.  Tht  ChMtchwardem  of  Si.  Ptter,  Hertf&rd,A,  A.&  £.  920;  /onct  v.  Sheiar^ 
4A.lcE.832. 


•The  QUEEN  against  RICHARD  JOHNSON.     Wtinnday,       ];nOS 

J^ovember  \9th, 

Snt  2  &  3  Vict.  o.  12,  8»  4,  which  forbids  the  instituting  anjr  pioseeution  for  offences  under 
that  act  except  in  the  name  of  the  Attorney  or  SoUcitor-Geneml,  applies  only  to  oflenoes 
created  by  the  act  itself,  though,  by  sect  6,  it  is  to  be  construed  as  one  act  with  stat  39  O.  3, 
o.  79,  which  creates  other  oireDce& 

Where  a  statute  gives  a  form  of  convictioD,  not  fully  describing  the  offence,  the  conviction, 
nevertheless,  must  fully  describe  it;  but  in  the  part  which  awards  the  penalty  it  is  suffi- 
cient to  follow  the  statute  form :  although  the  enacting  part  of  the  statute  gives  part  ef  the 
penalty  tt»  the  informer,  and  the  form  is  not  so  dmwn  as  lo  show  who  he  is. 

The  following  conviction  was  returned  into  this  Court  on  certiorari. 
Botoughof)  ^  *^  remembered  that,  on,'*  &c,  (8th  October,  1844,) 
igsnn  upon  \  «  Richard  Johnson,  of,"  &c.,  « is  duly  convicted  before  us," 
Hull,  to  wit  )  j^^^  (names  of  justices,) « three  of  her  majesty's  justices  of 
the  peace  for  the  said  borough  of  K.  upon  H.,  in  pursuance  of  an  act," 
&c.  (39  G.  3,  c.  79,)  intituled  "An  act  for  the  more  effectual  suppression 
of  societies  established  for  seditious  and  treasonable  purposes ;  and  for 
better  preventing  treasonable  and  seditious  practices."  «For  that,  on 
the  2(Hh  day  of  September,  a.  d.  1844,  at  the  parish  of  Holy  Trinity,  in 
the  Borough  of  K.  upon  H.  aforesaid,  a  certain  person,  to  wit,  one  Mrs. 
Martin,  did  publicly  deliver  a  certain  lecture  on  the  subject  of  The  follies 
and  crimes  of  Christian  Missions,  in  a  certain  room  in  the  house  of  one 
James  Preston  Watson,  situatCi"  ftc., «  die  said  house  being  an  inn  called 
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or  known  by  the  name  or  sign  of  the  White  Horse  Inn,  to  ^hicfa  reom 
aforesaid  divers  persons  were  admitted  by  and  upon  payment  of  money 
for  the  purpose  of.  hearing  the  ^id  Jf cture  so  delivered  as  aforesaid  ;  the 
said  house  called,"  &c.,  <^  not  bei]}|[  |l  ^ouse  licensed  in  pursuance  of  the 
statute  in  such  case/'  &c.;  <(for  thcjpurpose  of  delivering  for  money  lec- 
tures or  discoiuses  therein,ta,i\d  \He*said  room  in  the  said  house  not  being 
so  licensed  as  aforesaid :  and  tl|[a^|he  said  R.  Johnson,  on  the  said  20th  day," 
*1031  ^^''  *'^^  ^^^  parifl^jV'&c.,  ^v^^oi'^saidf  in  the  ^borough  aforesaid, 
did  unlawfully  ftpd  contraiy  (o  the  said  act  receive  of  and  from 
one  Greorge  Freemaq'tiv^sum  of  2d.  for  the  admission  of  him,  the  said 
G.  Freeman,  into  th£,$ttid  room  to  hear  the  s^id  lecture  during  the  time  of 
the  delivery  of  (ke  lecture  aforesaid,  the  said  house  then  and  there  not 
being  licen^^^jn^'pursuance  of  the  statute  in  such  case,"  &c.  « for  .the 
purpose,  "•i9t«^I(as  before,)  «  and  the  said  roox^  in  the  said  house  not  being 
then  ^^/i  {h^i%  so  licensed  as  aforesaid,  and  the  said  R-  Johnson  knowing 
the  ^iact.f(5om  to  be  open  for  the'  purpose  aforesaid  at  the  time  he  so  re- 
ceitbed'^the  said  money  from  the  said  G.  Freeman  for  his  admission  into 
the'^aid  room  to  hear  the  said  lecture,  and  also  knowing  that  neither  the 
said  house  nor  the  said  room  was  so  licensed  as  aforesaid :  whereby,  and 
by  force  of  the  statute  in  such  case  made  and  provided,  the  said  R.  John- 
son hath  forfeited  for  his  said  offence  the  sum  of  20/.,  to  be  distributed 
as  the  act  directs.  Wherefore  we  the  said,"  &c.  (names  of  the  justices) 
«( adjudge  that  he  the  said  R.  Johnson  do  pay  the  sum  of  20/.  as  a  penalty 
for  this  said  offence,  in  pursuance  of  the  said  act.  Given,"  &c.  (Date, 
and  signatures  and  seals  of  the  justices. ) 

It  appeared  by  the  affidavit  on  which  the  writ  was  obtained,  that  the  in- 
formation, (a  copy  of  which  was  annexed,)  purported  to  be  laid  by  Andrew 
McManus,  who  was  superintendent  of  police  for  the  borough  of  Kingston 
upon  Hull ;  that  it  was  in  fact  laid  by  him ;  and  that  the  case  in  support 
of  it  was  conducted  before  the  magistrates  by  the  town  clerk.  The  case 
being  set  down  in  the  Crown  paper, 

J,  H,  Parry  now  moved  that  the  conviction  might  be  quashed.  First : 
*1041  '^^^^  information  is  laid  under  *stat.  39  G.  3,  c.  79,  s.  15.  But  stat. 
2  &  3  Vict.  c.  12,  s.  1,  after  reciting  the  provisions  of  that  act  against 
printing  books  or  papers  without  the  printer's  name,  and  stating  that  those 
provisions  «  have  given  occasion  to  many  vexatious  proceedings  at  the  in- 
stance of  common  informers,"  repeals  the  act  as  to  the  punishment  of  that 
offence,  and  sect.  2  substitutes  a  new  clause  for  the  same  purpose.  Sect. 
4  enacts  that  it  shall  not  be  lawful  for  any  person  to  prosecute  any  infor- 
mation before  justices  for  recovery  of  any  penalty  «<  incurred,  or  which 
may  hereafter  be  incurred  under  the  provisions  of  this  act,  unless  the  same 
be  commenced,  prosecuted,"  &c. «« in  the  name  of  her  majesty's  Attorney- 
General  or  Solicitor-General."  And  then  sect.  6  enacts  "That  the  said 
act,"  (39  G.  3,  c.  79,)  «<  and  all  acts  made  for  the  amendment  thereof 
except  so  far  as  herein  repealed  or  altered,  shall  be  construed  as  one  act 
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together  with  this  act.''  Therefore  the  present  information  is  not  laid  by 
proper  authority.  Ex  parte  lEgginbotham^  9  Qowl.  P.  C.  200,  is  a  de- 
cision to  the  contrary ;  but  the  judgment  there  was  given  without  full  dis- 
cussion. It  is  true  that  the  preamble  of  stat.  2  &  3  Vict.  c.  12,  recites 
only  a  particular  provision  r  but  that  recital  cannot  li{nit  an  enacting 
claase ;  the  object  of  the  statute,  as  shown  by  the  title,  is  two-fold ;  to 
amend  the  former  act,  and  «<  to  put  an  end  to  certain  proceedings  now 
pending  under  the  said  act :"  and  there  is  a  clause  (sect.  5)  for  the  latter 
purpose,  which  relates  to  all  proceedings  <«  for  the  recovery  of  any  pecu- 
niary penalty  or  penalties  incurred  under  the  said  recited  act."  The 
efleet  of  an  enactment  incorporating  an  earlier  with  a  later  statute  is  shown 
by  2%e  Guardians  *of.the  Bdnbury  Union  v.  RoHgison^  4  Q.  B.  919.  p*i  q*' 
Secondly,  the  conviction  does  not  distribute  the  penalty.(a)  ^  • 
[Williams,  J.  Stat.  39  G.  3,  c.  79,  by  sect.  38,(i)  and  the  schedule, 
gives  general  forms  in  which  the  adjudication  is  framed  as  in  this  convic- 
tion.] Still  the  conviction  is  bad,  if  it  leaves  out  any  material  statement ; 
Paley  on  Convictions,  p.  71,  3d  ed.,  by  Deacon,  (Part  II.  chapter  1, 
^ct.  1.)  The  informer  is  not  named  in  the  conviction:  therefore  the 
magistrate  would  not  know  to  whom  one  moiety  of  the  penalty  was  to  be 
paid.  Rue  v.  Seak^  8  East,  66$,  sjiows  the  materiality  of  this  objection. 
[Lord  DcKMAN,  C.  J.  You  would  say  that  the  schedule,  when  giving  a 
general  form,  takes  it  for  granted  that  the  informer's  name  will  somewhere 
Appear.]  That  must  be  supposed.  In  Rtx  v.  Ihlps^  3  M.  &  S.  331, 
where  the  question  arose  on  a'  commitment,  it  was  assumed  by  the  court', 
and  scarcely  diluted  in  argument,  that  the  court  ought  to  see,  by  some 
part  of  the  proceedings  returned,  who  the  informer  was.  But  it  should 
appear  distinctly  on  the  conviction  iiself,  who  is  to  receive  the  sum  award- 
ed ;  Rex  y.  Priest,  6  T.  R.  538.  Were  this  not  so,  a  party  might  re- 
inain  in  prison  though  able  and  ready  to  pay  the  penalty.* 

Martin^  contra,  was  stopped  by  the  court. 

fLord  Denman,  C.  J.  I  do  not  well  know  what  was  intended  r»iQg 
by  the  enactment  that  stat.  39  G.  3,  c.  79,  should  be  construed  ^ 
as  one  act  with  stat.  2  &  3  Vict.  c.  12.  This,  however,  is  an  offence 
against  stat.  39  G.  3,  c.  79 ;  but  it  is  clear  that  the  act  of  Victoria  does 
Bot  extend  to.  it,  because  this  act,  so  far  as  it  requires  the  Attorney  and 
Solicitor-General  to  be  parties  to  prosecutions,  applies  to  the  ofience  of 
unUwfiil  printing  defined  by  the  act  itself.  If  the  act  of  Victoria  had  not 
created  any  oSence,  there  might  have  been  some  ground  for  the  argument 
now  urged.  As  to  the  second  objection:  it  is  not  contended  that  the 
statutory  form  has  not  been  followed  ;  and  in  general  I  should  be  disposed 

(a)  StaL  39  G.  3,  o.  79,  i.  30,  gives  one  moietjr  to  the  informer  and  the  other  to  the  king. 
Sect  35  direct*  how  penalties  shall  be  recovered,  and  gives  powers  of  distress  and  committal 
on  non-payment,  wliere  the  sum  does  not  exceed  2QL 

(h)  It  enacts  that  convictions  by  justices  •<  for  offences  against  this  act,  and  adjudications 
flC  s>rteituies  of  licenses,"  **and  notices,**  &o.,  in  pursuance  of  the  act, «  shall  or  may  be  in  the 
Mveial  fiNTOJ  set  forth  for  such  purposes  respectively  in  the  schedule  lo  this  act  amiexed." 
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to  say  that  where  that  had  been  done  the  coAtiction  was  good  but  some 
restrictions  have  been  imposed  upon  that  proposition,  because,  iS  the  fbra 
giren  by  the  schedule  does  not  eontain  aU  the  particirlars  required  to  make 
out  the  offence^  a  court  cannot  say  that  an  ofleace  has  been  committed* 
That  is  an  exception  arising  from  the  very  nature  of  the  thing.  Here  the 
form  haA  been  poisued,  and  that  which  has  been  omitted  is  not  part  ot 
the  description  of  the  oSence.  It  is  aigued  firom  the  eases  of  Rex  v.  Seahf 
8  East,  568;  and  Rex  ▼.  Helps^  3  M.  &  S.  331>  that  the  adj-udicatioii  as 
to  the  penalty  is  defective  because  it  does  not  furnish  the  convicted  partj 
with  sufficient  information.  But  the  form  is  that  which  the  act  gives* 
Probably  it  was  contemplated  that  some  other  mode  would  be  found  of 
supplying  the  requisite  knowledge :  hut,  if  there  is  a  defect  in  this^  we 
cannot  help  \t. 

n07>  'Williams,  J.  There  might  have  been  great  weight  in  the 
second  objection  if  no  summary  form  had  been  given  by  the 
s^.atute ;  and  in  Rex  v.  Seale^  8  East,  568,  that  was  sow  VFhere„  indeed, 
a  statutory  form  says,  ^  Here  set  out  the  offence,"  it  b  well  known  to  aD 
persons  eonversant  wich  such  matters  that  the  fof  m  gives  wo  great  help» 
and  that  all  the  facts  must  be  stated  which  constitute  the  oflence.  There 
tlie  kind  of  point  now  made  is  fully  cfpetiy  and  the  objectnns  we  have 
heard  would  apply.  Bui  here  a  fi>rim  is  given  for  that  part  of  the  con- 
V  iclioa  which  awards  the  penaky :  and  there  is.  no  reason  thai  it  riionld 
irht  be  fdlowed.  I  do  not  think  there  is  any  probability  of  that  centinued 
ioiprisenment  whiek  has  been  meolioned  as  the  consequence  of  suek  a 
ftirm:  but  it  is  enough  to  say  that„  the  form^  bekig  gi^'en,  more  need  mot 
be  added. 

WioHTiiAii,  J.(a)  The  resnk  of  the  two  statutes  referred  to  »  di«l 
Cf*rtaiq  odenees  ave  created  by  the  first,  and  other  ofiences  by  the  second ; 
a  I'd  the  second  enacts  that,  for  ofiences  under  that  statute,  an  inferoaer, 
a9  such,  is  not  to  prosecute*  The  restriction  deady  applies  to  those 
oifeDces  only.  As  to  the  second  objection,  the  eases  deciding  that  a 
statute  f>rmr  is  insufficienl  if  it  gives  an  incon^lete  description  of  the 
offence  do  not  apply.  The  clause  objected  to  here  s  not  deser^)t>ve  of 
the  offence ;  and  it  foUows  a  precise  form  prescribed  by  the  stirtute.  la- 
convenience  may  possibly  result ;  bat  it  is  not  bkely  diat,  ia  general,  tha 
party  convicted  should  not  know  who  is  the  informer. 

CSonvktkni  affirmed* 

(*)  Gbleiidliei  J^  wa*^  abeenC  on  accocmt  of  indSsposition. 
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*llie  QUEEN  against  The  iDkabitants  of  ACTON.     Wednuiay,    [*10B 

Jfovember  \9th, 

A  parish  consisted  of  eight  townships.  Overseeta  were  appointed  annually,  iometimes  one 
for  each  township,  sometimes  one  fat  two  or  more  townships  and  others  for  the  rest,  and 
•ametimet  Ibur  ibr  tbe  whole  district '  Tliere  were  choroh  wardens  for  the  whole  parisli. 
Ao  equal  poor-rate  was  always  agreed  to,  at  a  general  parish  vestry,  by  the  churchwardens 
and  overseers ;  and  the  rate  of  allowances  to  paupers  was  settled  at  such  vestries.  Separate 
poo^rates  were  roatle,  allowed  and  published,  and  tbe  money  collected  hy  the  overseers 
IB  tbe  townships  ibr  which  they  acted,  and  paid  by  them  to  the  poor  of  their  districts 
respectively.  Those  who  had  a  surplus  brought  it  to  the  parish  vestry,  and  it  was  applied 
b  aid  of  those  who  were  deficient;  if  any  balance  remained,  it  was  placed  to  the  geneml 
aeooom  and  handed  to  the  new  overseen  ior  the  next  year*a  eKpenses.  In  1833,  under  a 
mandamus^  the  tt»wnsliips  were  divided,  and  became  entirely  separate  in  the  appointment 
of  overseers  and  management  of  the  poon  Pauper,  in  1815,  gained  a  settlement  by  hiring 
and  lervioe;  every  thing  which  conferred  the  settlement  taking  ptaoe.in  G.,  one  of  the 
above  townships.  From  1816  to  1844  she  received  relief  from  G.,  while  residing  else- 
where. On  appeal  against  an  order  made  in  1844,  removing  her  to  G.,  the  sessirmi 
qosshed  the  order,  subject  to  a  case  raising  the  question  whether,  on  the  above  facts,  %9 
paoper  wms  seuled  in  6. 

Bdd^  that  the  settlement  gained  in  1815  did  ix)t  confer  a  settlement  in  the  newly  separated 
district  of  G.  And  that  relief  given  by  G.  was  only  evidence,  on  which  the  judgment  of 
die  sessions  was  condaaiva. 

Order  of  sessions  confirmed:  though  the  notice  of  grounds  of  appeal  was  signed  only  by  the 
overseers  of  G.,  and  not  by  the  churchwardens  of  the  perish  in  which  the  eight  distr.cta 
lay,  and  the  sufficiency  of  the  signature  was  a  question  submitted  in  tha  cAse. 

Ov  appeal  against  an  order  of  two  Justices,  (July  ITth,  1844^)  removi  ig 
Mary  Lloyd,  widow,  from  the  township  of  Acton  in  the  parish  of  Wrex- 
bam,  Denbighshire,  to  the  township  of  Grwersyllt  in  the  parish  of  Gresfoid, 
ia  the  same  county,  the  sessions  quashed  the  order,  subject  to  the  opiniim 
of  this  court  on  the  following  case. 

The  parish  of  Gresibrd,  at  the  time  the  pauper's  late  husband  was 
hired  and  served  in  the  appellant  township  of  Gwersyllt  as  hereinafler 
aemioned,  consisted  often  townships:  namely,  Gresford,  Allington,  Bur* 
ton,  Llay,  Gwersyllt,  Erlas,  Erthig  and  Borras  Riffre,  in  Denbighshire , 
and  Marford  and  Hoseky,  in  Flintshire.  The  parish  church  is  in  tbn 
township  of  Gresibrd ;  and  there  are  four  churchwardens  for  the  whole 
parish,  who  at  present  only  act  in  ecclesiastical  matters. 

The  two  townships  in  Flintshire  have  always  had  their  own  overseers, 
and  maintained  their  own  poor  separately  and  apart  from  the  rest  of  the 
parish. 

*The  other  part  of  the  parish,  consisting  of  tbe  eight  Denbigh-  reiQo 
shire  townships,  as  far  back  as  can  be  tmced  prevbus  to  1816,  *- 
had  overseers  of  the  poor  as  follows : — one  for  Gresford,  one  for  Allington, 
one  for  Burton  and  Llay,  and  one  for  Gwersyllt,  Erthig,  Erlas  and  Borras 
Riflre,  (the  three  latter  being  minor  townships ;)  except  in  the  years  1835, 
1836  and  1837,  when  one  overseer  was  appointed  for  the  township  f)f 
Gwersyllt  alone.  In  1816,  one  overseer  was  appointed  for  Gwersyllt 
alone,  also  one  for  every  other  township  separately.  In  1817,  one  was 
appointed  for  Gwersyllti  Erlas,  and  Erthig  jointly,  and  one  for  every  other 
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township  separately.  In  1818,  one  was  appdnted  for  Gwersyllt,  Erthig^ 
Erlas,  and  Borras  RiSre  jointly^  and  one  for  each  of  the  other  townships 
separately ;  and,  in  1819,  and  every  year  from  then  up  to  1830  inclusive, 
one  was  appointed  for  Gwersyllt  separately,  and  for  all  the  other  townships 
separately,  except  Erthig,  Erlas  and  Borras  Riflre,  which  had  one  over- 
seer for  them  jointly.  Thus  the  number  of  overseers  varied  from  four  to 
eight  at  diflferent  times. 

From  (a)  1831  and  1832  there  were  four  overseers  appointed  to  serve 
fpr  the  whole  parish  of  Gresford  in  the  county  of  Denbigh,  with  the  church- 
wardens thereof:  and  these  are  the  only  instances  that  can  be  discovered 
where  there  were  warrants  of  appointment  of  overseers  «« for  the  parish," 
as  one  division,  the  other  previous  appointments  being  for  the  several 
townships,  as  before  set  forth.  An  equal  poor  rate  of  so  much  in  the 
pound  was  always  agreed  to  at  a  general  vestry  in  the  parish  church,  by 
*1 101  ^^  churchwardens  of  the  parish  ai;id  the  *overseeis ;  and  the  rate 
of  allowances  to  be  paid  to  paupers  was  arranged  and  ordered  by 
parish  vestries.  Separate  poor  rates  were  made,  allowed  by  the  justices^ 
published  in  the  church,  and  collected  by  the  overseers  in  the  townships 
{jpv  which  they  wer^  so  appointed  and  acted  as  hereinbefore  stated  ;  and 
they  also,  previous  to  the  appointment  of  an  assistant  overseer  as  herein- 
after mentioned,  paid  the  poor  belonging,  or  supposed  to  belong,  to  the 
$everal  townships ;  and  the  general  accounts  of  the  overseers  for  the  tox^n- 
ships  at  the  end  of  each  year  were  settled  in  the  parish  vestry,  and  the 
balance  of  their  several  accounts  struck ;  and  the  overseers  who  had  a. 
^rplus  in  hand,  brought  that  surplus  to  the  parish  vestry  ;  and  those  who 
were  deficient  received  what  was  due  to  them  from  the  surplus  of  the 
others :  and,  if  any  balance  afterwards  remained  in  hand  upon  the  general 
account,  it  was  paid  over  to  the  new  overseers  for  the  general  expenses 
of  the  ensuing  year.  One  of  the  churchwardens,  in  or  about  1823,  wa^ 
elected  in  the  parish  vestry,  and  afterwards  acted  (with  a  salary)  as  a  gene- 
tal  overseer  for  the  Denbighshire  part  of  the  parish,  consisting  of  the  said 
eight  townships,  and  the  several  overseers  paid  the  rates  collected  by  theo]^ 
in  their  several  townships  to  the  person  so  acting  as  general  or  assistant 
overseer ;  and  he  paid  the  poor  belonging  to  the  several  townships  in  the 
Denbighshire  part  of  the  parish,  and  kept  a  distinct  account  for  each  town- 
ship. That  part  of  the  parish  formed  of  the  Denbighshire  townships,  frota 
tjtie  year  1730  to  1833,  always  removed  and  received  paupers  under  orders 
of  removal  drawn  as  from  or  to  the  ^  parish  of  Gresford,  in  the  county  of 
Denbigh  ;"  but  it  cannot  be  ascertained  that  they  ever  removed  paupers 

^1111  ^^^  ^^^^  ^^^^  ^^^' '  ^^^  ^^  Flintshire  ^townships  of  Marford 
and  Hoseley  removed  paupers  to  the  Denbighshire  part  of  the 
parish  of  Gresford  ;  and,  on  the  lldi  of  January,  1787,  an  appeal,  touoh: 
ing  the  removal  of  Hannah  Jonas,  wife  of  Roger  Jonas,  and  her  five^  chilr 
dren,  from  the  lordship  of  Marford  and  Hoseley  to  the  parish  of  Gresford 

(a)  «  For*^  seems  to  have  been  intended. 
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was  tried  at  Mold,  in  the  county  of  Flint ;  and  the  order  was  confirmed^ 
with  costs. 

In  the  year  1832,  an  application  was  made  to  the  justices  of  the  peace 
ibr  the  division  of  Denbighshire  in  which  the  parish  is  situate,  to  appoint 
two  overseers  of  the  poor  of  the  township  of  Aliington,  being  one  of  the 
said  townships  in  the  parish  of  Gresford ;  and,  upon  their  refusing,  the 
inhabitants  of  Allington  applied  to  the  Court  of  King's  Bench,  and  ob- 
tained a  rule  for  a  mandamus  to  compel  such  appointment ;  which  rule, 
without  argument,  was  made  absolute :  and  the  justices  of  Denbighshire, 
in  obedience  thereto,  in  April,  1833,  appointed  two  overseers  of  the  poor 
for  the  said  township  of  Allington,  and  for  each  of  the  other  Denbighshire 
townships,  including  Gwersyllt :  and  from  that  time  two  overseers  have 
been  regularly  appointed  for  each  township,  which  has  since  managed  its 
own  a^airs  entirely  separate,  and  without  interference  with  or  by  any 
others. 

The  pauper,  Mary  Lloyd,  was  married  to  her  deceased  husband,  Ellis 
Lloyd,  about  the  year  1772,  at  Gresford,  Ellis  Lloyd  having,  the  year  pre* 
viously,  viz.,  1771,  gained  a  settlement  in  the  appellant  township,  by 
hiring  and  service,  and  (a)  died  in  the  year  1815.  A  few  months  after  the 
death  of  her  husband,  the  pauper  received  regular  relief  from  the  overseers 
of  the  poor  of  the  appellant  township  of  Gwersyllt,  and  continued  to  do  so 
up  *to  the  formation  of  the  Wrexham  Union  in  1837,  and  subse*  r«|io 
quently  from  the  relieving  ofiicer  on  account  of  the  said  township  ^ 
of  Gwersyllt  until  the  12th  of  April,1844 ;  during  the  whole  of  which  time 
the  pauper  was  living  in  the  township  of  Acton,  and  not  having  done  any 
act  to  gain  a  settlement  since  her  husband's  death. 

The  statement  of  the  grounds  of  appeal  was  signed  by  the  two  over* 
seers  of  the  appellant  township  only,  and  not  by  either  of  the  church* 
wardens  of  the  parish  of  Gresford. 

The  questions  for  the  opinion  of  the  court  are:  First,  whether  the 
grounds  of  appeal  are  properly  signed  in  compliance  with  the  81st  section 
of  Stat.  4  &  5  W.  4,  c.  76 ;  and,  secondly,  if  they  are  properly  signed, 
whether,  upon  the  foregoing  facts,  the  pauper,  Mary  Lloyd,  is  settled  in 
the  said  township  of  Gwersyllt. 

If  the  court  should  be  of  opinion  that  the  grounds  of  appeal  are  proper- 
ly signed,  and  that  the  pauper  is  not  settled  in  the  township  of  Gwersyllt, 
the  judgment  of  sessions  to  be  confirmed  ;  but,  if  the  court  should  be  of 
opinion  either  that  the  grounds  of  appeal  are  not  properly  signed,  or  that 
the  pauper  is  settled  in  the  township  of  Gwersyllt,  then  the  judgment  of 
sessions  to  be  quashed. 

Dawlivg^  Serjt.,  and  6.  Hayes^  in  support  of  the  order  of  sessions. 
As  to  the  signature :  if  the  churchwardens  of  this  parish  must  join  in  an 
appeal  from  any  township,  they  must  join  in  a  removal ;  and  then,  if  a 
pauper  were  removed  from  one  township  in  the  parish  to  another,  there 

(a)  Sic 
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could  be  no  appeal,  the  chorch wardens  being  parties  to  the  remoTaL  Os 
"^lisn  ^^^  point  *of  settlement,  Regina  v.  Tipton^  3  Q.  B.  215,  and 
Regina  r.  Hunningtanf  6  Q.  B.  273,  are  conclusive.  The  relief 
granted  since  the  subdivision  (and  commenced  before  the  decision  of  R^ 
gina  V.  Tipton^  might  be  prima  facie  evidence  of  a  settlement  in  Gwersyllt* 
but  cannot  weigh  against  the  other  facta.  It  was  clearly  given  under 
mistake. 

Arnold^  contra.  As  to  the  second  question  in  the  case :  the  husband's 
settlement,  from  which  the  pauper  derives  hers,  was  gained  before  the 
division  of  the  townships  in  1833.  Down  to  that  time,  Gwersyllt  waa 
a  district  maintaining  its  own  poor  as  a  parish ;  its  poor-rate  was  not  part 
of  a  general  contribution  to  a  joint  fund  ;  the  case  differs  in  this  respect 
from  Regina  v.  Marriott^  1 2  A.  &  E.  36,  note  (c).  [Lord  Denman,  C.  J« 
How  do  you  distinguish  it  from  Regina  v.  TlpUm^]  The  Denbighshire 
townships  in  this  case  had  not  a  common  fund  for  maintenance  of  the 
poor ;  separate  poor-rates  were  raised  :  and,  although  the  surplus  of  any 
rate  which  yielded  one  was  carried  to  a  general  account,  that  may  not 
have  been  legal.  The  case,  therefore,  does  not  fall  within  the  rule  es» 
tabltshed  by  the  late  decisions,  that,  when  a  parish  becomes  divided  into 
districts,  a  person  originally  settled  in  the  parish  cannot  claim  a  settle- 
ment  in  the  district  newly  formed  from  that  part  in  which  he  resided* 
Here  the  township  of  Gwersyllt  did  exist  as  a  district  for  some  parochial 
purposes,  before  the  division.  [Williams,  J.  Surely  it  only  comes  to 
this,  that  there  was  evidence  both  ways.  And  the  sessions  have  quashed 
*1141  ^^  order.]  As  to  the  relief,  parties  cannot  ^dispute  its  effect  ae 
an  admission,  after  having  given  it  for  thirty  years. 

Lord  Denmaet,  C.  J.  There  is  no  difficulty  in  this  case.  Regina  r. 
Tipton  clearly  applies.  There  could  be  no  settlement  of  the  husband  in 
the  township  of  Gwersyllt ;  and  therefore  the  relief  can  have  no  effect. 
It  was,  at  any  rate,  only  evidence ;  and  the  sessions  have  found  against 
it. 

WiLLLiMS  and  Wightmak,  Js.,(a)  concurred. 

Order  of  sessions  confirmed* 

(a)  Coleridge,  J.,  was  absent  on  account  of  indisposition. 


LOCKWOOD  against  WOOD.    Friday,  JVavember  Ultt. 

(On  motion  after  the  third  trial.) 
Reported,  6  Q.  B.  67,  note  (a). 
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•LEONARD  PERRY,  surviving  Executor  of  WILLIAM  NASH,    [MIS 

ftgainst  SLADE.     Saturday^  Ml»vembir  22d. 

August,  1844,  defendant  gave  plaintiff  a  promissory  note  for  23t  2<.  6(f^  which  the  notn 
deacribed  as  being  the  amount  of  interest  due  on  a  promisaorj  note  for  1172.  At.,  dated  6ch 
Jb(/,  1638)  np  to  6ih  July,  1844.  UM  to  be  eirideooe  for  a  jury  of  an  acooum  stated,  in 
August,  1844,  of  a  then  subsisting  debt  of  117/.  4i. 

AssuMParr.  The  first  count  was  on  a  promissory  note,  made  by  de- 
fendant on  13tb  July,  1833,  in  Nash^s  lifetime,  at  six  months,  fi>r  112/* 
14s.  6d,f  with  interest  at  4  per  cent.,  for  value  received ;  and  it  alleged  a 
promise  to  the  testator.  There  were  also  counts  for  money  lent  by  testa- 
tor, money  had  and  received  to  his  use,  and  for  money  paid  by  him,  and 
on  an  account  stated  with  him,  all  laying  the  promises  to  the  testator. 
And  there  was  a  count  on  the  promissory  note,  laying  the  promise  to  the 
executor ;  and  a  count  on  an  account  stated  between  the  defendant  and 
the  present  piaintiflT  as  executor. 

Pleas  :(a)  1 .  To  the  counts  on  the  note,  that  defendant  did  not  make 
Ifce  note.    Issue  thereon. 

2.  To  an  the  counts  bat  the  first,  Non  assumpsit,    issue  diereon. 

3.  To  all  the  counts  laying  the  promises  to  the  testator,  a  set-<^. 
Replication,  denying  the  set-ofT.    Issue  thereon. 

4.  To  the  wh<rfe  declaration,  payment  to  and  acceptance  by  plaintiff  in 
satisliMrtion.  Replication,  denying  the  payment  and  acceptance.  Issue 
fliereon. 

5.  To  all  the  counts  laying  the  promises  to  the  testator,  actio  non  ac« 
erevit  infra  sex  annos.  Replication^  that  the  causes,  &c.  did  accrue  with- 
m  six  years.    Issue  thereon. 

^n  the  trial,  before  Platt,  B.,  at  the  last  Wiltshire  assizes,    rsf  tg 
the  plaintiff  proved  the  making  of  the  promissory  note ;  and,  in    ^ 
tnppoit  of  the  issue  joined  on  the  second  plea  so  &r  as  it  related  to  the 
last  count,  he  put  in  a  promissory  note,  signed  by  defendant,  of  which 
the  following  is  a  copy. 

^  231.  2$,  6d.  Detnzesj  ^^^u$i  8M,  1844. 

«<  Five  months  after  date  I  promise  to  pay  Mr.  L.  Perry,  or  order,  the 
mxm  of  23/.  2s*  6d,j  being  the  amount  of  interest  due  on  a  promissory 
note  (ft)  fiom  the  undersigned  to  the  late  W.  Nash  of  Patney^ibr  117/.  4f., 
dated  6tb  July,  1838,  up  to  the  6th  of  July,  1844.  John  Slade." 

The  learned  judge  told  the  jury  that  there  was  no  evidence  to  take  the 
note  of  1833  out  of  the  statute:  but  he  left  it  to  them  whether  on  this 
evidence  they  found  an  account  stated  between  the  plaintiff  and  the  de* 
fettdant  for  117/.  4s.  The  jury  found  for  the  plaintiff:  and  a  verdict  was 
entered  for  him  on  the  issues  relating  to  the  last  count. 

(a)  There  were  pleadings  as  to  small  sums,  parcef,  &c.  which  it  is  unnecessary  to  notioo. 
(6)  This  note  was  not  mentioned  in  the  declaration ;  but  the  plaintiff  endeaTOured  to 
that  it  was  givan  is  renewal  of  the  note  of  July  12t.i  1833^  there  mantiMiad. 
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In  this  term,  Crawder  obtained  a  rule  nisi  for  a  new  trial  on  the  ground 
of  misdirection. 

Butt  and  Barstow  now  showed  cause.  The  note  of  Ai^st  8thy  1844, 
contained  a  distinct je^imission  that  a  debt,  arising  from  the  note  of  1838, 
^as  due.  That  is  evidence  of  an  account  stated ;  ISghmore  v.  Pritnr 
rose^  6  M.  &  S.  66.    But  the  defendant  contends  that  the  admission  was 

*1171  ^^^7  *^^^  ^  ^^^^  ^^  ^^^  ^^  ^^  J^'y^  1844.  Such  an  admission, 
however,  unaccompanied  with  any  thing  leading  to  infer  payment 
since,  is,  at  least,  evidence  of  ^n  account  stated  as  to  a  debt  existing  up 
to  the  time  of  the  admis9iQn. 

Crawder.  and  Mmtagtie  Smithy  contra.  It  is  not  contended  by  the 
plaintiff  that  there  was  ^ny  answer  to  the  plea  of  the  Statute  of  Limita- 
tions ;  nor  is  the  count  on  the  note,  laying  the  promise  to  the  plaintiffi 
insisted  on.  The  question,  therefore,  turns  on  the  count  alleging  an  ac- 
count stated  with  the  plaintiff,  to  i^hich  the  statute  is  pot  pleaded.  Now, 
the  only  evidence  is  that,  on  8th  August,  1844,  the  defendant  admitted 
that  interest  was  then  due,  having  accrued  on  6th  July,  1844,  in  respect  of 
a  note.  That  does  not  show  that  the  principal  was  admitted  to  have  been 
due  on  8th  August,  or.  even  to  be  due  on  6th  July ,  for  interest  might  be 
due  in  respect  of  principal  just  paid  off|  or  not  yet  due,  as  where  a  debt 
is  to  be  paid  at  a  future  time  with  interest  in  the  meanwhile.  It  is  nq 
more  than  if  a  party,  in  August,  w.er^  to  write  a  letter  stating  that  he  had 
been  indebted  in  July :  that  could  not  be  an  ficcpunt  stated  of  a  debt  du^ 
at  the  time  of  writing:  A  count  on  an  account  stated  must  be  proved  hj^ 
admission  of  ^  balanpe  due  at  the  time ;  TUckier  y.  Barrato,  7  B.  &  C. 
623,  which  was  distinguished  on  this  ground  from  Knowles  v.  Michel^ 
13  East,  249,  and  Highmore  v.  Primrose^  5  M.  &  S.  65,  ^nd  was  recog- 
nised in  Lubbock  v^  Tribe,  3  M.  &  W,  607^  [Wigbt^an,  J.  Suppose 
Che  acknowledgment  had  been  that  interest  was  due,  on  an  account  stated.] 
^118  '^^^^  would  not  be  ^evidence  of  an  account  stated  at  the  time  of  th^ 
acknowledgment.  It  is  not  necessary  to  consider  whether  thu^ 
evidence  might  not  support  a  count  for  money  had  and  received. 

Lord  Denman,  C.  J.  The  debt  on  the  note  mentioned  in  the  declara- 
tion is  barred  by  the  statute.  But  the  question  is  as  to  the  effect  of  the 
>^ting  of  8th  August,  1844.  Nqw  that  is  a  statement,  made  on  8th 
August,  that  interest  was  then  due  which  had  accrued  up  to  6th  July. 
That  is  surely  some  evideoce  that  the  parties,  on  the  8th  of  August,  agreed 
Uiat  the  principal  was  due  on  the  6th  of  July,  and  evidence  also,  in  de- 
fault of  proof  of  payment,  that  it  was  still  due.  Indeed  the  probability  is 
against  the  payment  of  interest  after  payment  of  the  principal.  It  seems 
much  like  the  common,  case  of  an  I.  0.  U.  We  do  not  interfere  with 
former  decisions.  In  Jiicker  v.  Barrow,  7  B.  &  C.  623,  there  was  only 
an  extorted  admission  of  money  having  been  received  at  a  time  past. 

Williams,  J.  The  question  lies  within  a  very  narrow  compass.  Did 
the  promissory  note  of  August,  showing  that  interest  accruing  in  July  was 
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still  due,  furnish  evidence  for  a  jury  that  the  principal  was  agreed  by  the 
parties  to  be  due  iii  AOguSt  ?  I  think  it  did ;  and  there  was  nothing  from 
trhich  we  can  infer  that  the  principal  had  been  paid. 

WiGHTMAN,  J.(a)  The  whole  question  is,  whether  there  was  evidence 
of  an  account  stated  with  the  executor :  *tfae  Statute  of  Limitations  r«i  1 9 
has  nothing  to  do  with  this.  I  thipk  the  note  of  August  is  evidence  ^ 
of  an  account  stated  between  the  executor  and  the  defendant.  Then 
what  is  the  statement?  Of  a  debt  of  117/.  4^.,  which  is  recited  as  exist- 
ing so  as  to  cany  interest,  for  which  interest,  up  to  6th  July,  the  note  is 
given.  Then  is  ther^  any  thing  to  raise  a  presumption  that  the  parties  in 
August  treated  the  principal  as  paid  ?  Nothing  of  the  kind  appears :  the 
jury,  therefore,  might  infer  that  they  then  stated  an  account  leaving  the 
117/.  4s.  due.  Rule  discharged. 

(a)  Coleridge,  J^  was  absent 


HENRY  WRIGHT  against  ELIZA  ANNE  MADOCKS  and  Others. 

Monday,  November  24M. 

Where  final  judgment  has  been  obtained  against  a  defendant  who  dies  before  execution,  and 
a  scire  facias  bos  issued  (afler  rule  to  show  cause)  against  his  personal  representative,  to 
revive  the  judgment,  and  hns  been  returned,  a  scire  facias  may  issue,  without  a  rule  to 
show  cause,  against  the  heir  and  tertenants,  though  the  judgment  be  more  than  fifteen  yeain 
old.  R.  Gen.  Hil.  2  W.  4, 1.  79,  applies  to  the  first  scire  facias  reviving  tlie  judgment  in 
such  case,  but  not  to  the  second. 

In  Hilary  Term,  1812,  Henry  Wright,  the  present  plaintiff,  signed 
judgment  against  William  Alexander  Madocks  for  10,000/.  debt  and  80/. 
damages,  on  a  warrant  of  attorney  given  to  secure  an  annuity.  In  1828-, 
W.  A.  Madocks  died,  having  made  a  will  and  appointed  executors,  who 
renounced  probate  and  execution.  Limited  letters  of  administration  of 
the  estate  of  W.  A.  Madocks  were  then  granted  by  the  Prerogative  Court 
of  Canterbury:  and  on  27th  December,  1842,  letters  of  administration 
cum  testamento  annexo,  of  that  date,  of  the  rest  of  the  goods,  chattels  and 
credits  of  *W.  A.  Madocks  were  granted  by  the  Prerogative  Court  r»i  qa 
of  Canterbury  to  Meyrick  Humphreys  Edwards.  *■ 

On  19th  January,  1843,  a  rule  was  obtained,  calling  on  Edwards  to 
show  cause  why  h  scire  facias  should  not  issue  to  revive  the  judgment 
against  W.  A.  Maddcks  ;  and  on  31st  January,  1843,  this  rule  was  made 
absolute,  no  cause  being  shown. 

Afterwards  the  scire  facias  issued,  directing  the  sheriff  to  summon  Ed- 
wards to  show  if  he  had  or  knew,  &c.,  why  Wright  should  not  have  exe- 
cution against  him  for  the  debt  and  damages. 

Edwards  was  served  with  notice,  by  the  sheriflT,  of  this  writ ;  and  the 
sheriff  returned  scire  feci  accordingly:  but  Edwards  did  not  appear. 

On  26th  April,  1843,  a  scire  facias  issued,  directing  the  sheriff  to  make 
known  to  the  heir  and  tertenants  of  W.  A.  Madocks  that  they  should  be 

g2 


120  Wright  v.  Madocks.  M.  T.  1845. 

before,  Ac.,  to  show  if  they  or  either  of  them  had  or  knew,  &c.,  why  the 
debt  and  damages  ought  not  to  be  made  of  the  lands,  &c. 

The  present  defendants  were  served  with  noticey  by  the  plaintiff,  of 
this  writ. 

On  31st  May,  1843,  E.  V.  Williams  obtained  a  nile  to  show  cause  why 
the  scire  facias  last  mentioned  should  not  be  set  aside.  The  affidavits  in 
support  of  the  rule  showed  that  this  writ  had  been  issued  without  any  rule 
to  show  cause. (a) 

The  affidavits  in  answer  to  the  present  rule  showed  that  judgment  on 
the  scire  facias  against  Eldwards  was  signed  by  default. 

*1211  ^J^'^  ^^i  ^'^^!f^^^^<^^^  ^^^^'  The  defendants  rely  upon 
-'  R.  Gen.  ISl.  2  W.  4, 1.  79,  (6)  which  orders  that  <«  A  scire  facias  to 
revive  a  judgment  more  than  ten  years  old,  shall  not  be  allowed  without  a 
motion  for  that  purpose  in  term,  or  a  judge's  order  in  vacation,  nor,  if  more 
than  fifteen,  without  a  rule  to  show  cause."  The  judgment  is  here  more  than 
fifteen  years  old ;  and  therefore  it  has  been  revived  against  the  adminis- 
trator, by  the  first  scire  facias,  upon  a  rule  to  show  cause  being  made  ab- 
solute, as  the  general  rule  requires.  The  second  scire  facias,  which  it  is 
now  sought  to  set  aside,  is  not  to  revive  the  judgment,  (which  was  already 
revived,)  but  to  fix  the  heir  and  tertenants  with  execution.  No  rule  to 
show  cause  is  necessary  for  that  purpose.  The  language  of  the  two  writs 
differs  materially. 

Sir  F.  Kelly,  Solicitor-General,  and  E.  V.  Williams,  contra.  The  ob- 
ject of  the  general  rule  is  that  a  party  should  not  be  fixed  by  proceedings 
of  which  he  has  not  notice.  The  scire  facias  against  the  heir  and  ter- 
tenant  revives  the  judgment  as  much  as  the  scire  facias  against  the  per- 
sonal representative ;  each  proceeding  is  simply  for  the  purpose  of  obtain- 
ing execution  on  an  old  judgment.  Neither  writ  uses  the  expression  of 
«<  reviving"  the  judgment.  The  meaning  of  the  phrase  may  be  inferred 
firom  the  language  in  Gamon's  Case,  5  Rep.  88  a,  88  b,  where  «<  execu- 
tion" is  said  to  be  « the  life  of  the  law."  In  2  Tidd's  Practice,  1103, 
ninth  edition,  it  is  said  :  «  The  reason  why  the  plaintiff  is  put  to  his  scire 

*1221  ^^^^^  ^^^^  ^^  y^^^  ^^>  because  *when  he  lies  by  so  long  after 
''  judgment,  it  shall  be  presumed  that  he  hath  released  the  execu- 
tion." The  intention,  in  each  case  of  scire  facias,  is,  according  to  the  lan- 
guage of  the  statute  of  Westminster  2d,  (1  stat.  13  Ed.  1,  c.  45,)  to  <«  give 
knowledge  to  the  party  of  whom  it  is  complained."  The  complaint,  in  the 
case  of  the  heir  and  tertenant  as  well  as  in  that  of  the  personal  representative, 
is  made  against  the  party  to  be  charged  with  the  execution.  Suppose  the 
first  scire  fiicias  here  had  been  issued  against  the  heir  and  tertenants,  could 
another  have  been  issued  against  the  administrator  without  a  rule  to  show 
cause  ?  [Jervis.  The  scire  &cias  against  the  peisonal  representative  is  a  ne- 
cessary first  step.  WiGHTMAK,  J.  That  is  shown  in  note  (4)  to  Underbill  v. 

(a)  Other  objectkxifl  were  made,  which  wexe  not  innsCed  upoo  in  Aigament 
(6)  3B&Ad.38S. 
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DevereuXf  2  Whis.  Saund.  72  s,  6th  ed.  The  case  there  referred  to,  Pan- 
ton  V.  Terienants  ofHall^  Garth.  105,  107,  does  not  support  the  proposi- 
tion ;  the  dictum  relied  on  occurs  in  the  ar^ment  of  counsel  for  the  un- 
saccessful  party;  the  question  there  was  as  to  the  position  of  parties 
where  one  of  two  defendants  dies  between  final  judgment  and  execution. 
It  may  well  be  that  a  tertenant  may  have  cause  to  show  of  which  the  per- 
sonal representative  is  ignorant  or  cannot  take  advantage. 

Lord  Denbcan,  C.  J.  I  think  it  is  clear  from  the  oldest,  latest,  and  best 
authority  that  this  rule  must  be  discharged.  The  scire  facias  against  the 
administrator  issued  properly,  and  revived  the  judgment ;  the  judgment 
being  revived,  the  scire  facias  issues  at  once,  calling  upon  the  heir  and 
tertenants  to  show  why  the  lands  should  not  be  delivered  in  pursuance  of 
such  judgment.  *If  these  parties  have  any  defence,  they  can  r»toQ 
plead  it  in  answer  to  the  second  scire  facias.  ^ 

WiLLLkMS  and  Wightman,  Js.,  (a)  concurred.  Rule  discharged. 

(a)  Coleridge,  J.,  was  abwnt 


Ez  parte  the  Inhalutants  of  WELLINGBOROUGH.     Tuesday,  JVavm- 

her  25^A. 

Appellants  against  an  order  of  remoral  stated,  amongst  other  grounds  of  appeal,  some  ol 
which  affected  the  merits  of  the  settlement,  that  the  examinations  did  not  contain  sufficicn 
evidence  of  chargeability.  On  the  trial  of  the  appeal,  the  respondents,  who  had  given  no 
notice  of  intention  to  abandon  tlie  order,  stated  that  they  could  not  support  it  against  the 
above  objection,  and,  without  going  farther  into  the  case,  moved  the  court  to  quash  the  or 
der  on  that  ground,  and  make  a  special  entiy.  The  appellants  stated  that  they  did  not 
rely  on  that  objection,  and  called  upon  the  court  to  hear  and  determine  the  appeal  on  the 
other  grounds :  but  the  court  refused,  and  quashed  the  order,  with  a  special  entry  that 
they  did  so^  after  a  full  hearing,  on  the  ground  of  the  objection  to  the  proof  of  cha.*ge- 
abiiity. 

Bddy  that  the  decision  was  right,  and  this  court  refused  a  mandamus  to  enter  continuances  and 
hear  the  appeal  on  the  merits. 

Flood  mo?ed  for  a  rule  calling  upon  the  justices  of  the  peace  for  North* 
amptonshire  to  show  cause  why  a  mandamus  should  not  issue,  commanding 
them  to  enter  continuances  and  hear  the  appeal  of  the  inhabitants  of  the 
parish  of  Wellingborough  against  an  order  of  two  justices  for  that  county, 
removing  Lois  Bayes  and  her  two  children  from  the  parish  of  Isham  to  the 
parish  of  Wellingborough,  both  in  Northampton^ire. 

He  moved  on  an  aflBdavit  which  stated,  in  substance,  that  the  appel- 
lants had  served  a  statement  of  grounds  of  appeal,  some  of  which  raised 
objections  to  the  examinations,  and  others  denied  the  facts  on  which  the 
pauper  was  alleged  to  be  settled  in  the  appellant  parish.  The  third 
ground  of  appeal  was  that  the  examinations  contained  «  no  legal  or  suffi- 
cient evidence  that  at  the  time  of  the  application  for  the  said  order,  or  at 
the  time  of  the  'making  of  the  same,  the  said  Lois  Bayes  and  r^-ynA 
her  said  two  children  were  actually  chargeable"  to  Isham.    The    ^ 
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respondents  gave  no  notice  of  intention  on  theit  part  to  abandon  the  ordef, 
or  to  move  that  it  should  be  quashed  on  any  particular  ground  :  but; 
'when  the  appeal  came  on  to  be  tried,  at  the  Michaelmas  sessions,  184&, 
service  of  notice  and  grounds  being  admitted,  the  respondents  stated  that, 
so  far  as  regarded  the  objections  set  forth  in  the  third  ground  of  appeal, 
they  could  not  support  the  order ;  and  they  moved  the  court  to  quash  it  oh 
that  ground  only,  and  to  make  a  special  entry. 

The  appellants  thereupon  stated  to  the  court  that  they  did  not  rely  up- 
on the  objection  stated  in  the  third  ground  of  appeal,  and  called  upon  the 
court  to  hear  and  determine  the  appeal  on  the  other  grounds :  but  the 
sessions  refused  to  go  into  any  other  part  of  the  case,  and  quashed  the 
order,  with  a  special  entry  that  it  was  quashed,  after  full  hearing,  for  want 
of  proof  of  chargeability  before  the  removing  magistrates. 

Flood  contended  that  the  appellants  had  a  right  to  give  up  any  one  or 
more  of  their  grounds  of  appeal :  and,  as  the  sessions  had  thought  proper  to 
decide  the  case  on  a  technical  ground  which  had  been  abandoned,  this 
court  would  compel  them  to  try  the  appeal  on  its  substantial  merits. 
[Lord  Denman,  C.  J.  I  do  not  see  how  that  can  be  done,  nor  what  rea* 
son  you  have  to  complain.  The  sessions  have  heard  and  determined  the 
appeal ;  and  the  decision  is  in  your  favour.]  After  such  an  entry,  the 
respondents  may  take  out  a  fresh  order  for  the  removal  of  the  same  pau- 
pers to  the  appellant  parish,  and,  on  the  trial  of  an  appeal  against  that 
^rder,  may  adopt  the  same  course,  and  harass  the  appellants  with  con- 
''•1251  ^^^^^^  'litigation.  Though  the  objection  was  brought  especial- 
ly to  their  notice,  they  gave  no  intimation  of  their  intending  to 
field  to  it :  they  ought  at  least  to  have  served  notice  of  abandonment,  as 
F^s  done  in  Ex  parte  the  Overseers  of  Pontefractj  3  Q.  B.  391. 

Lord  Denman,  C.  J.  The  respondents,  whether  they  had  given  notice 
y[  abandonment  or  not,  had  a  right  to  say,  when  the  appeal  came  on  for 
trial,  that  they  found  they  could  not  sustain  their  order  against  a  particu- 
lar objection,  and  would  therefore  go  no  farther.  After  that  declaration  it 
would  have  been  useless  for  the  sessions  to  proceed  with  the  appeal.  If 
appellants  choose  to  raise  technical  objections  which  do  not  afiect  the  real 
question  between  the  parties,  they  must,  at  all  events,  be  content  to  have 
them  decided  in  their  favour. 

Williams,  J.,  concurred. 

Coleridge  J.  The  sessions  might  have  done  much  injustice  by  going 
into  facts  under  these  circumstances.  It  is  quite  possible  that  the  respond- 
ents, having  their  attention  called  to  this  objection,  took  advice,  and, 
finding  that  the  objection  was  fatal,  did  not  come  prepared  with  evidence 
in  support  of  the  order  on  the  merits  of  the  settlement.  They  could  not 
know  that  the  objection  would  be  waived. 

YViGUTMAN,  J.,  concurred.  Rule  refused. ^a) 

(a)  Reported  by  R.  Hall,  Esq. 
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•BLAND  against  DAX.     Tuesday^  JVovember  25th.         [•126 

Id  1  ctuse  of  A.  a^nst  R,  the  matter  was  by  rule  of  coart  referred  to  the  Master.    A.  die«l 

before  the  Master's  report  was' read.    The  executors  obtained  a  rule  to  show  cause  why 

they  should  not  be  made  parties  to  the  first  rule. 
&U:  1.  That  it  was  not  necessary  that  the  second  rule  should  be  drawn  up  on  reading  the 

first,  provided  it  adverted  to  the  first,  which  was  in  court 
2.  That  the  second  rule,  and  the  affidavit  on  which  it  was  grounded,  ought  not  to  bo  entitled 

*A^  deceased,  against  B.;^*  and,  the  rule  and  affidavit  being  so  entitled,  the  rule  was 

digcha^ed. 

Petersdorff,  in  Hilary  ternii  1843,  obtained  a  rule,  which  was  as  fol- 
lows : 

«  Blandf  deceased,  against  Dax. 

"Upon  reading  the  affidavits  of  James  Bland,  Esq.,  filed  in  this  cause 
in  Trinity  term,  1841,  another  affidavit  of  the  said  James  Bland,  filed  in 
this  cause  in  Easter  term  last  past,  and  the  affidavit  of  Edward  Rouse, 
Esq.  and  another,  filed  this  day,  it  is  ordered  that  George  Saniuel  Ford, 
an  attorney  of  this  court,  upon  notice  of  this  rule  to  be  given  to  him, 
shall,  upon  Tuesday,  the  17th  day  of  January  instant,  show  cause  why 
the  said  Edward  Rouse  and  James  Devereux  Hustler,  executors  of  the 
late  plaintiff  in  this  cause,  in  the  last-mentioned  affidavit  respectively 
named,  should  not  be  at  liberty  to  become  parties  to  the  two  several  rules 
made  in  this  cause,  respectively,  on  the  11th  of  June,  1841,  and  the  22d 
of  November,  1841,  instead  of  the  said  late  plaintiff,  James  Bland,  de- 
ceased, and  why  the  said  executors  should  not  be  entitled  to  receive  any 
money  or  moneys  directed,  or  to  be  directed,  by  the  court,  to  be  paid 
under  the  said  rules,  or  in  any  other  respect  the  court  may  order." 

The  affidavit,  filed  in  Hilary  term,  1843,  on  which  this  rule  was  ob- 
tained, was  entitled,  <'  Bland,  deceased,  plaintiff,  against  Dax,  defendant." 
It  appeared  that,  on  the  11th  June,  1841,  a  rule  had  been  obtained,  « in 
<  the  above-mentioned  cause,"  calling  upon  Ford  to  show  cause  why  he 
should  not  deliver  to  the  plaintiff.  Bland,  *an  account  of  certain  reioT 
moneys  received  and  payments  made,  and  pay  the  balance  to  the  ^ 
plaintiff,  and  also  pay  a  sum  of  1050/.,  with  interest,  to  plaintiff,  and 
render  an  account  of  the  proceeds  of  <<  a  certain  execution  issued  against 
the  said  defendant,"  and  pay  the  amount,  or  such  part  thereof  as  was  un- 
paid, to  plaintiffi  Cause  was  shown  against  this  rule  on  22d  November, 
1841,  when  it  was  ordered  that  the  matter  should  be  referred  to  the  Mas 
ter.  The  Master  prepared  his  report ;  and  counsel  was  instructed,  in 
Michaelmas  term,  1842,  to  hear  the  report  read,  but  was  unable,  from 
pressure  of  business,  to  do  so.  Bland  died  on  25th  December,  1842.  In 
this  term,(a) 

Sir  F.  ThesigeTy  Attorney-General,  and  Ogle  showed  cause. .  The  rule 
should  have  been  drawn  up  on  reading  the  former  rule.  [Lord  Denman, 
C.  J.  (after  conferring  with  the  officers  of  the  court.)    It  appears  to  be 

(a)  NoTember  5th.    Beibro  Lord  DenmaOi  C.  J.,  WiUiarai,  Coleridge,  and  Wightman,  Jip 
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sufficient  that  the  present  rule  adverts  to  the  former  rule,  vrhich  is  in 
court.]  The  fule  ^nd  the  affidavits  are  wrongly  entitled.  The  suit  is 
abated.  Even  if  the  Master  bad  made  bis  award  before  Bland's  deatb, 
it  could  not  hare  been  enforced  after  the  death :  Rex  t.  Maffey^  1  Dowl.  P. 
C.  538.  There  is  no  such  action  as  Bland  against  Dax  ;  and  there  never 
was  such  an  action  as  Bland,  deceased,  against  Dax.  Peijury  could  not 
be  assigned  on  such  affidavits,  they  not  being  made  in  any  proceeding  in 
court. 

•idfi1  *'^^'  ^*  -Ke/Zy,  Solicitor-General,  contra.  It  appears  that  execu- 
tion  had  issued,  in  the  action  of  Bland  against  Dax,  before  the 
plaintiff's  death.  The  action  therefore  did  not  abate.  There  is  no  other 
mode  of  entitling  the  rule  and  affidavits.  The  executors  may  enforce 
their  right,  in  respect  of  Ford's  liability  as  attorney  to  the  late  plaintifi^ 
not  only  by  action,  as  in  Knight  v.  Quartes^  2  Br.  &  B.  102,  but  by  mo- 
tion, as  in.  the  case  In  the  Matter  of  JKtkin^  4  B.  fc  Aid.  47.  The  pro* 
Ceeding  may  be  considered  as  an  equitable  scire  facias.  The  title  may 
be  rejected  :  at  any  rate  the  word  <'  deceased"  makes  no  necessary  part 
of  the  title  of  the  cause ;  it  merely  adds  to  the  title  of  the  cause  the  infor- 
mation that  the  plaintiff  is  dead.  Cur*  adv.  vult^ 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

It  was  objected  that,  in  consequence  of  the  word  « deceased"  being 
introduced  into  the  titles  of  the  rule  and  affidavits,  the  titles  were  wrong. 
We  think  this  objection  must  prevail ;  and  the  rule  must  therefore  be  dis- 
charged. Rule  discharged. 


*12&]    ♦In  th6  Matter  of  KING,  Gent.,  One,  &c.  Tuesday,  JVbvember  25th. 

An  attorney  of  this  cou^  wsU  oonvieted  and  reoeired  judgment  on  an  indiotm^nt  cbargiag  a 
conspimcy  to  defraud  parties  of  goods,  and  that^  in  parsuance  thereof,  one  conspirator  db- 
teined  the  goods  on  credit,  and  the  attorney  seized  them  by  a  collusive  execution  which  he 
sued  out  against  such  conspiratot.  Judgment  was  reversed  ibr  insufficiency  of  the  indicf 
ment. 

Held:  a  sufficient  ground  for  striking  him  off*  the  roll,  though  no  affidavit  was  made  (hat  he 
had  committed  the  oifence,  but  only  that  he  had  been  convicted ;  and  though  he  deposed  that 
the  money  produced  by  the  execution  was  justly  due  to  him  from  such  alleged  conspirator, 
and  denied  that  he  had  been  •'a  party  or  privy  to  such  criminal  conduct,"  as  was  stated  in  the 
indictment,  or  that  it  contained  any  ofibnce  punishable  by  law ;  the  affidavit  notspecificallj 
denying  the  conspiracy,  or  that  the  act  charged  was  done  in^ttrsttanoeofit 

F.  RoBiNsoK,  in  Michaelmas  term,  1844,  obtained  a  rule  calling  upon 
William  Henry  King,  an  attorney  of  this  court,  to  show  cause  why  he 
should  not  be  struck  off  the  roll. 

The  affidavits  on  which  this  rule  was  obtained  were  sworn  on  21st  No- 
vember, 1844,  and  stated  that  King,  together  with  others,  was  indicted  at 
the  Central  Criminal  Court  for  conspiracy,  the  indictment  containing  several 
counts.  That  a  true  bill  was  found,  and  the  indictment  removed  into 
this  court  by  certiorari,  and  that  King  and  two  other  defendants  pleaded 
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Mot  gtiihy.  Tbat|  6rk  the  trial  at  Wesfminstery  before  Williams,  J.,  Kinrg 
isd  another  defendant,  Emiiy  Ann  Btrch,(a)  were  convicted  on  the  first 
eooHt,  and  acquitted  on  the  others ;  and  King  was  sentenced  to  be  im« 
prisoned  for  eighteen  calendar  months.  That,  in  Easter  term,  1844, 
King  obtained  a  rale  to  arrest  the  judgmeitf ,  which  rule  was  discharged  in 
fte  same  term.(&)  That,  cm  27th  May,  1844,  King  sued  out  a  writ  of 
erriff',  which  was  non-prossed,  6th  August,  1844,  in  consequence  of  his 
delay  in  proceeding  with  it.  That,  on  or  about  Sth  November,  1844, 
King  sued  out  another  writ  of  error,  and  gave  notice  of  the  allowance  there* 
of;  bat  that  he  had  not,  to  'the  knowledge  and  belief  of  the  party  r«  t  oa 
deposing  to  this  fact,  proceeded  therewith ;  and  deponent  was  ad-  ^ 
rised  and  believed  that  there  was  no  valid  ground  for  the  writ  of  error. 
The  affidavits  set  out  the  first  count  of  the  indictment,  which  charged  that 
die  defendants  ^Jid  unlawfully  combine,  conspire,  confederate  and  agree 
together  to  cheat  and  defraud  certain  liege  subjects  of  our  lady  the  queen  of 
divers  large  quantities  of  ^eir  goods  and  chattels  ;'*  that,  in  pursuance  of 
the  conspiracy,  one  of  the  defendants,  E.  A.  Birch,  obtained  goods  from 
certain  tradesmen  named,  and  also  from  certain  parties  whose  names  wer« 
unknown,  and,  in  order  that  the  goods  naigltt  be  taken  in  execution  as 
after  mentioned,  ordered  them  to  be  delivered  at  her  home,  and  procured 
them  to  continue  there ;  that,  in  further  pursuance  of  the  conspiracy. 
King,  E.  A.  Birch,  and  another  defendant,  A.  D.  Phillips,  «<  did  falsely 
and  fraudulently  pretend  that  certain  debts  were  due  and  owing"  from  E. 
A.  Birch  to  King  and  Phillips  respectively  ^  and  King  and  Phillips  did, 
by  collusion  with  E.  A.  Birch,  commence  separate  actions  against  Birch, 
in  which  judgments  were  collusively  signed  for  want  of  a  plea ;  and  after* 
wards,  in  further  pursuance  of  the  conspiracy,  writs  of  fi.  fa.  were  col« 
Ittsively  sued  out  by  King  and  Phillips,  by  means  of  which  the  goods,  ob« 
tained  as  aforesaid,  were  taken  in  execution  :  and  so  the  jurors,  &c.  that 
King,  E.  A.  Birch,  Phillips,  fcc,  **  in  manner  and  by  the  means  aforesaid, 
unlawfully  did  cheat  and  defraud"  the  tradesmen  who  supplied  the  goods. 
The  affidavits  did  not  contain  any  assertion  that  King  had,  or  that  the  de^* 
pooents  believed  he  had,  been  guilty  of  the  conspiracy. 

In  answer,  King  made  affidavit,  sworn  5th  January,  *1845,  that  r«|;>| 
&e  proceedings  in  the  action  by  himself,  alleged  in  the  indict-  *- 
mentto  be  collusive,  had  led  to  an  issue,  which  had  been  found  against  King, 
bcit  io  which  a  bill  of  exceptions  had  been  filed  and  error  brought,  which 
case,  as  well  as  two  cross  rules  nisi,  one  for  quashing  that  writ  of  error, 
were  then  standing  for  argument  in  the  Court  of  Exchequer  ChBmber.(c) 
That,  on  a  consultation  of  Kill's  counsel  upon  flie  indictment,  it  was  con- 
sidered that  many  counts  thereof  were  bad  and  others  could  not  be  proved, 
snd  it  was  therefore  decided  not  to  call  witnesses  for  King,  but  to  rely  on 
ulterior  proceedings.    King  further  stated  circumstances  for  the  purpose 

(a)  See  the  first  ooant  of  the  indictment  in  Regina  v.  King,  7  Q.  B.  782. 
(*)  8M7Q.a78»^79S. 
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of  showing  that  the  delay  in  proceeding  with  the  writ  of  error  on  the  iff* 
dictment  was  owing  to  the  attorney  for  the  prosecution.  That  he.  King, 
had  delivered  an  assignment  of  errors,  intended  to  proceed,  and  was  ad- 
tised  and  belieyed  that  there  were  yalid  and  substantial  grounds  of  error, 
and  that  judgment  would  be  given  for  him.  That  the  indictment  had 
been  artfully  and  designedly  preferred  to  prejudice  him  in  the  civil  pro« 
ceedings.  That  the  judgment  and  execution  in  such  proceedings  were 
for  moneys  justly  due  from  E.  A.  Birch  to  him.  That,  «<  although  the 
aforesaid  jury  returned  a  verdict  of  Guilty  against  this  deponent  and  the 
said  E.  A.  Birch  upon  the  said  first  count  of  the  said  indictment,  this  de* 
ponent  denies  being  a  party  or  privy  to  such  criminal  conduct,  or  that  it 
contains  any  misdemeanor  or  offence  which,  by  the  laws  and  statutes  of 
this  realm,  is  punishable  by  indictment."  There  were  also  numerous  affi* 
«<  OQ1  davits  by  other  parties  deposing  generally  to  the  integrity  of  King. 
.  *In  this  term, (a) 
Pashley  showed  cause.  No  charge  is  now  made  substantially  against 
King.  The  deponents  rely  exclusively  upon  the  conviction,  without  de* 
posing  to  its  justice.  Now  the  writ  of  error  has  been  argued,  and  the 
judgment  of  this  court  reversed  ;(6)  and  King  has  been  discharged  by 
this  court.  These  proceedings  put  an  end  to  the  indictment.  But,  even 
if  that  were  not  so,  the  indictment  shows  no  ground  for  this  rule.  The 
first  count,  on  which  alone  King  was  convicted,  can  hardly  be  said  to 
charge  distinctly  even  a  moral  offence.  The  overt  acts,  as  the  Court  of 
Exchequer  Chamber  points  out  (c)  in  distinguishing  the  case  from  JRex  \\ 
^P^^ggi  ^  Burr.  993,  do  not  amount  to  any  offence :  and  the  conspiracy 
is  not  distinctly  and  positively  alleged.     Mere  conviction  of  a  conspiracy 

does  not  subject  a  party  to  be  struck  off  the   roll ;  Be ,  1   Dowl. 

P.  C.  174.  In  Ex  parte  Brounsall^  2  Cowp.  829,  where  the  attorney  was 
struck  off  the  roll  for  having  been  convicted  of  felony,  the  felony  was  a 
theft.  Misconduct  in  a  cause  has  been  also  held  to  be  a  sufficient  ground^ 
that  affecting  the  professional  character  of  the  attorney :  Stephens  v.  lElly 
10  M.  &  W.  28.     But  here  is  nothing  equivalent. 

*1331  *^*  Robinson f  contr^.  The  judgment  has  been  reversed  only 
because  it  technically  fails  to  describe,  without  ambiguity,  a  crimi- 
nal act.  But  no  attempt  has  been  made  to  set  aside  the  verdict  as  against 
evidence.  This  court  therefore  has  to  consider,  not  the  question  which 
was  decided  by  the  Exchequer  Chamber,  namely  whether  the  acts  charged 
constitute  a  misdemeanor  properly  described,  but  whether  such  acts  are 
of  a  character  rendering  the  party  unfit  to  be  an  attorney.(£^)  There  is  a 
charge  of  being  a  party  to  a  collusive  judgment:  that  imputes  an  act 

(a)  November  1 3th.     Before  Lord  Denman,  C.  J^  Williams,  and  Wightman,  Js. 

(6)  On  June  14th,  1845.  See  King  v.  The  Qumt,  7  Q.  B.  795—810.  On  the  present  nilo 
being  brought  forward  while  the  writ  of  error  was  pending,  this  court  directed  that  the  aijpk. 
uietit  should  stand  over  till  the  Court  of  Exchequer  Chamber  had  pronounced  judgment 

(c)  7Q.B.808. 

(d)  As  to  the  question,  how  far,  on  indictment  for  conspiracy,  the  overt  mots  are  eswadBl 
vo  the  charge,  see  2  Buss,  on  Crimes,  691,  &c^  (3d  ed.  by  Greavet.) 
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which  IS  specifically  professional  miscoDduct.     The  denial  contained  in 
King's  affidavit  is  not  sufficiently  precise  to  be  acted  upon. 

Cur.  ado,  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  attorney  in  this  case  has  been  convicted  of  a  misdemeanor ;  and 
the  indictment  sets  forth  acts  amounting  to  very  fraudulent  practices. 
The  Exchequer  Chamber  thought  the  indictment  bad.  We  are  now 
pressed  with  the  argument  that  all  done  under  the  indictment  is  to  be  set 
aside.  But  the  reversal  does  not  interfere  with  the  verdict  of  the  jury 
finding  the  facts.  The  present  proceeding,  as  was  laid  down  in  Ex  parte 
Brounsally  2  Cowp.  829,  is  not  a  punishment  for  a  legal  crime,  but  an 
exercise  of  the  discretion  of  the  court  upon  the  question  «  whether  a  man 
whom  they  have  formerly  admitted,  is  a  proper  person  to  be  continued  on 
the  roll  or  not.^'  In  this  case  it  is  not  very  clear  *that  King  did  r*i  04 
not  commit  the  acts  charged  in  his  professional  character  of  attor- 
ney ;  for  one  part  of  the  fraud  imputed  to  him  was  said  to  be  effected  by 
taking  out  warrants  of  attorney.  We  think  that  the  indictment  and  the  ver- 
dict must  be  valid  to  the  extent  of  preventing  the  attorney  from  having  our 
sanction  to  practice.  In  his  affidavit  he  denies  being  a  party  or  privy  to 
criminal  conduct,  or  that  the  indictment  contains  an  offi?nce  punishable  by 
the  law  of  the  realm :  but  he  does  not  deny  the  commission  of  the  acts 
charged  in  the  indictment.  We  must  not,  merely  because  the  indictment 
is  bad  in  point  of  law,  shut  our  eyes  to  the  fact  that  the  jury  have  con- 
victed him  of  conduct  rendering  him  unfit  to  be  an  attorney. 

Rule  absolute. 


JONES  against  CARTER.     Tuesday,  Mvember  26th. 

Defendant  was  the  treasurer  of  a  Derby  lottery,  and  received  the  subscriptions.  Tickets 
marked  with  the  names  of  horses  entered  to  run  for  the  Derby  stakes  were  issued  to  the 
nibKribeis;  and  it  was  understood  that  the  holder  of  a  ticket  bearing  the  name  of  a  u*in- 
ninf  horse  would  receive  a  prize  in  money.  Defendant  received  5s.  for  each  ticket,  and 
WHS  to  pay  the  prizes.  The  holder  of  a  ticket  purchased  of  defendant  sold  it  to  plaintiff. 
There  was  no  written  contract  between  any  of  the  parties ;  and  the  party  who  bought  of 
<Iefefidant  subscribed  as  for  himself.    The  horse  named  on  plaintiff's  ticket  won. 

Bddy  that  plaintiff  could  not  recover  the  amount  of  the  prize  from  defendant,  there  being  no 
privity  between  them. 

Assumpsit  for  money  had  and  receivedi  and  on  an  account  stated.  Plea '. 
NoQ  assumpsit.     Issue  thereon. 

On  the  trial,  before  Pattesok,  J.»  at  the  Middlesex  sittings  in  this  term, 
the  following  facts  appeared.  The  defendant  was  the  treasurer  of  a  lottery 
called  a  Derby  club,(a)  in  which  a  number  of  persons  paid  subscriptions 
of  5f.  each,  and  prizes  were  awarded  according  to  the  *event  of  r»i  35 
the  race  to  be  run  at  Epsom  on  the  22d  of  May,  1844,  for  the     *- 

(a)  See  Jl^port  v.  Nutt^  1  Com.  B.  974,  which  related  to  a  slmihir  transaction,  connected 
with  the  Bine  race. 

H 
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PerbjT  stakes.  The  sulmcribeis  met  before  the  race  and  drew  for  hofiea 
lots  being  prepared,  on  each  of  which  was  written  the  name  of  a  horse 
entered  to  run  for  the  stakes.  There  were  no  written  rules :  but  it  was 
understood  that  he  who  held  the  name  of  the  horse  which  caoae  in  first  at 
the  race  was  to  receive  a  prize  of  2*2/.»  and  the  prize  for  the  second  horse 
was  to  be  8/.  One  James  subscribed  to  the  lottery,  paying  his  subscript 
tion  to  the  defendant ;  and  he  drew  a  lot  with  the  name  <<  Ionian."  No- 
thing passed  in  writing,  except  that  James  gave  in  his  name  as  <«Lord 
Collingwood,"  and  received  a  ticket  with  the  name  «<  Ionian."  This 
ticket  he  handed  to  the  plaintiff,  who  paid  him  5r.  for  it.  The  horse 
Ionian  came  in  second :  but,  a  dispute  arising  whether  Ionian  was  not 
the  third  instead  of  the  second  horse,  defendant  refused  to  pay  the  8/.  on 
the  ticket  marked  with  that  name.  It  did  not  appear  that,  before  this 
dispute,  the  defendant  had  expressly  assented  to  or  dissented  from  the 
transfer.  On  the  trial  it  was  objected  that  the  action  did  not  lie,  for  waii 
of  privity  between  the  plaintiff  and  defendant.  The  learned  judge  was 
of  that  opinion,  and  directed  a  nonsuit. 

PigoUf  in  this  term,(a)  moved  for  a  new  trial.  If  the  defendant  re* 
qeived  money  from  James,  under  an  implied  agreement  to  hold  for  the 
person  to  whom  James  might  transfer  his  ticket,  he  constituted  himsell 
9gent  to  that  person  for  the  purpose  of  paying  over  the  stake  that  migfal 
*ld61  ^^  ^^^'  '^^^^  agency  distinguishes  the  case  *from  Baron  v.  Hu»^ 
-'  band,  4  B.  &  Ad.  61 1',  and  Brind  v.  Hampshm,  1  M.  &  W.  365  j 
S.  C.  Tyr.  &  G.  79(X(&)  [Pattesom,  J.  There  was  no  agreement  proved 
that  the  contract  should  be  transferable.  Your  argument  gives  the 
ticket  the  effect  of  a  promissory  note.]  If  the  defendant  had  paid  the 
plaintiff,  James  would  have  been  estopped  from  claiming  the  stake.  [Pat* 
TESON,  J.  Though  James  might  not  have  been  entitled  to  complain  if  the 
plaintiff  had  been  paid,  it  does  not  follow  that  the  plaintiff  can  sue.]  If 
a  creditor  appoints  that  hb  debt  shall  be  paid  to  a  particular  person,  an4 
the  debtor  promises  the  appointee  to  pay,  the  creditor  cannot  revoke  the 
appointment;  Hodgton  v.  Jhtdersouy  3  B.  &C.  842.  The  whole  question 
here  is,  whether  there  was  such  a  promise  as  between  the  defendant  and 
plaintiff.  [Pattbson,  J.  The  bs,  here  could  have  been  recovered  back 
Qply  by  the  party  who  paid  It.  The  8?.,  at  the  time  of  the  contract,  was 
payable  only  on  a  contingency.  The  case  most  like  the  present  is  that 
in  which  a  reward  has  been  offered  by  advertisement  to  whosoever  will 
give  certain  information.  But  no  question  on  transfer  of  the  interest  has 
arisen  in  such  a  case.]  In  Routh  v.  7%am/>5on,  13  East,  274, 282,  where 
a  question  was  whether  an  insurance  effected  by  the  plaintiff  could  accrue 
te  the  benefit  of  the  crown,  which  was  no  party  to  the  act  of  insuring^ 
Lord  Ellenborougb  said  :  «'  The  party  directing  the  insurance  was  ap- 
pointed agent  for  the  captors,  which  captors  vere  themselves  in  one 
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a)  November  17th,     Belbre  Lord  Danmai),  C*  J^  PatteiDB,  and  WUliwMi  1%. 
M  See  BtUlm  r.  CaaipMl,  anta^  p.  1. 


sense  the  agents  of  the  crown,  and  therefore  it  brings  it  to  the  same 
question.  Then,  by  the  terms  of  the  letter  of  instruction  for  making 
msurancei  the  agent's  correspondents  were  to  <(}o  the  *b^st  for  the  ri»|M 
interest  of  the  concerned.'  The  agent  at  the  time  did  not  know  •• 
to  whose  benefit  the  prize  would  accrue,  nor  was  it  necessary  that  he 
should  know  the  very  persons  interested  ;  therefore  be  wrote  for  the  insu- 
rance to  be  made  for  the  benefit  of  those  concerned :  then,  if  it  turn  oi|t 
that  the  interest  to  be  insured  was  the  interest  of  the  crowui  why  may  not 
Ihe  cffown  adopt  it  ?"  {Pattesov,  J.  The  assiiFed  sued,  not  the  erow«.] 
The  crown  was  in  the  situation  of  an  unknown  principal,  and  would 
jkave  been  eotided  te  eoBie  i&  and  sue.  If  the  appointment  here  wins 
Tafid,  it  made  no  diflerence  that  the  claim  was  subject  to  a  condition, 
provided  that  were  aftei-Wt^ds  fulfilled:  this  appears  from  Crouffoot  v. 
Gumey^  9  Bing.  372.  The  right  of  a  principal,  in  whose  name  an  agent 
has  contracted,  to  reject  or  adopt  the  contract  is  explained  in  Smith's  . 
Merc.  Law,  133,  134,  (3d  ed.  book  i.  c.  5,  s.  5,)  where  the  difierence  is 
pointed  out  between  the  right  of  such  principal  *^to  adopt  a  contract,  apd 
•  bare  act,  the  effect  tif  which  would  i)e  to  raise  a  d^iy  towards  him  from 
«  third  party;  which  act,  if  unauthorized  at  first,  eannot  be  confirmed  by 
recognition.  [Pattcson,  J.  How  did  Jaoies  act  for  another  in  this 
case?  Non  constabat  that  he  would  ever  part  with  the  ticket.  You 
make  him  agent,  at  the  tiqae  of  purchasing  the  ticket,  for  whomsoever  hf 
might  transfer  the  ticket  to,  if  he  transferred  k.  There  was  no  unkndvn 
principal  in  question  when  this  ticket  was  taken.  James  professed  to 
bu^for  himself;]  CwTs  adv.  vult* 

Jiord  Denman,  C.  J^  now  delivered  the  judgioept  of  the  court.  r*toa 
This  was  an  action  for  nuiney  had  and  necei vedf  The  plaintifi* was  ^ 
the  holder  of  a  ticket  in  a  Berby  lottery,  and  clain»ed  as  winner ;  but  h# 
was  not  the  person  to  whom  the  defendant  gaire  ^be  tidf^  Thfit  person 
bad  assigned  to  the  pUintii*.  We  are  of  apinlpn  that  the  fioosuit  wa« 
flgkt,  and  that  the  plainitijir  iraiHiot  /ecover  the  siun  dem^nded^  as  money 
had  and  received  to  his  use,  for  want  of  privjty  between  him  and  the  d&-  ^ 
fiendant.  There  is  no  such  privsty,  ihou^  it  is  adnutl»ed  thait  the  defend- 
ant held  for  the  benefit  of  Uue  pjaintiff;  the  defendant's  liability  was  to 
the  assignor.  Though  there  may  ha9«  beep  a  EaJid  ^s^gnmen^  it  wmm 
of  a  chose  in  actbn ;  an4  the  law  does  not  permit  ihf  party  interested  t0 
aoe  on  such  a  trajasfer.  fiuls  x^fused. 
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•139]  •MICHAELMAS  VACATION.(«) 

In  the  Matter  of  the  APPLEDORE  Tithe  Commutation. 

I  Hi  a  commntation  of  tithes  under  stat  6  &  7  W.  4,  c.  71,  the  valuer  made  an  apportionment, 
which  was  objected  to  by  land-owners  in  the  parish,  and  the  objectors  heard,  first,  by  the 
Assistant-Commissioners,  who  received  evidence  for  and  against  the  objections,  and,  then, 
by  the  Tithe  Commissioners,  according  to  sect  61. 

J I  appeared  that  the  tithes  of  corn  and  grain  in  the  parish  were  payable  to  the  rector,  and 
moduses  for  all  other  tithes,  to  the  vicar.  A  rent-charge,  in  lieu  of  such  tithes  and  moduses, 
had  been  awarded  under  sect  36.  H.,  one  of  the  above  land-owners,  held  ancient  pasture- 
land  of  the  dean  and  chapter  of  Canterbury  by  lease,  which  forbade  him  to  plough  the 
land  without  their  license  in  writing,  for  which  he  had  never  applied  or  purposed  applying : 
but  the  lands  of  the  dean  and  chapter  within  the  same  district  had  been  ploughed  within 
living  memory.  Part  of  the  lands  in  the  parish  was  woodland.  The  valuer,  in  appor- 
tioning  the  rent-charge,  under  sects.  33,  44,  upon  H.^8  pasture-lands,  assessed  them  to  the 
vicar's  rent-charge  according  to  the  modus,  and  added  a  small  portion  of  rent-charge  to  be 
paid  to  the  rector  as  part  of  the  gross  rent-charge  awardisd  to  him,  where  it  seemed  that 
the  productive  quality  of  the  land  admitted  of  its  being  arable,  and  that  there  was  a 
woodland,  not  considering  that  a  reasonable  probability  existed  of  that  land  becoming 
arable.  The  objectors  disputed  both  the  facts  and  the  principle  of  assessment  The  Com- 
missioners, having  inspected  the  evidence  given  as  above  stated  for  and  against  the  objec- 
tions, decided  that  they  would  confirm  the  apportionment  if  they  were  not  forbidden  by  a 
superior  court 

On  motion  for  a  prohibition,  Bdd, 

That  a  prohibition  did  not  lie,  the  Commissioners  having  acted  within  their  statutory  juiis- 
dietion,  and  according  to  law.    And, 

That  the  apportionment  was  right  in  principle. 

BoTELER,  in  Michaelmas  termi  1844|  obtained  a  rule  calling  upon 
the  Tithe  Commissioners  for  England  and  Wales  to  show  cause  why  a 
prohibition  should  not  issue  to  prohibit  them  from  confirming  the  instru- 
ment of  apportionment  of  the  rent-charges  of  the  parish  of  Appledore  in 
Kent.  The  rule  ordered  that  notice  thereof  should  be  given  to  the  attor- 
ney for  the  land-owners  of  the  said  parish,  and  to  the  impropriator  and  his 
lessee,  and  the  vicar  of  the  said  parish.  The  following  facts  appeared  on 
affidavit  for  and  against  the  rule. 

•1401  '^^^  parish  of  Appledore,  in  the  Weald  of  Kent,  lies  'partly  in 
Romney  Marsh  and  partly  on  uplands  adjoining,  and  comprises 
^bout  474  acres  of  arable  land,  2209  of  pasture  or  meadow,  and  68  of 
woodland,  besides  glebe  lands,  waste,  &c.  By  custom,  no  tithes  are 
payable  in  the  Weald  for  woodland.  The  tithes  of  com  and  grain  in  the 
parish  are. payable  in  kind,  and  belong  to  the  Archbishop  of  Canterbury, 
who  is  the  impropriate  rector,  and  to  his  lessees.  No  other  tithes  in  the 
parish  are  payable  in  kind :  but  moduses  of  6(f.,  and  Is.  per  acre  are  paid 
to  the  vicar  in  lieu  of  all  tithes  except  those  of  com  and  grain. 

A  commutation  being  in  progress,  the  Assistant  Tithe  Commissioner, 
Mr.  Woolley,  made  his  award,  (September  2, 1841,)  fixing  the  annual  suna 
of  210/.  as  the  rent-charge  payable  to  the  archbishop  or  his  lessees  io 

(a)  The  Court  sat  in  Banc,  on  the  4th,  5th,  6th,  8th,  9th,  10th  and  11th  of  December. 
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lieu  of  the  tithes  of  corn  and  grain,  and  98/.  8s.  4e{.,  as  the  rent*charge 
payable  to  the  vicar  in  lieu  of  all  vicarial  tithes  and  moduses.  The 
charges  were  ascertained  according  to  the  average  value  of  the  tithes  of 
corn  and  grain  and  the  amount  of  the  moduses,  respectively,  received  in 
the  parish  for  seven  years  preceding  Christmas,  1835.  The  Commis- 
sioners confirmed  the  award. 

The  pasture  lands  in  the  parish  of  Appledore  are  for  the  most  part 
ancient  pasture  or  meadow,  particularly  those  in  Romney  Marsh,  which 
have  been  in  grass  from  time  immemorial.  The  dean  and  chapter  of  Can- 
terbury  are  the  owners  of  107  acres  of  pasture  land  in  the  Marsh,  which 
are  known  by  the  name  of  Mean  Lands,  and  are  demised  by  them  to  Sir 
John  Edward  Honey  wood  by  lease,  dated  30th  June,  1842,  for  twenty-one 
years,  renewable  in  the  usual  manner,  at  the  yearly  rent  of  10/.  10s.  A 
modus  of  Is.  per  acre  has  been  immemorially  paid  to  *the  vicar  r^i^i 
for  the  tithes  of  these  lands,  and  no  other  tithe  or  payment  in  lieu  ^ 
of  tithe,  whatsoever. 

After  confirmation  of  the  award,  a  valuer  was  appointed, (a)  who  made 
an  apportionment  of  the  rent-charge  among  the  lands  in  the  parish,  and 
therein  charged  part  of  the  immemorial  pasture  lands,  including  those  de- 
mised to  Sir  J.  £.  Honeywood,  not  only  with  the  amount  of  the  moduses, 
but  with  the  further  sum  of  Is.  per  acre  to  be  paid  to  the  impropriate 
rector  or  his  lessees  as  part  of  the  gross  rent-charge  of  210/.  awarded  in 
lieu  of  the  tithes  of  corn  and  grain. 

Sir  J.  E.  Honeywood  and  other  land-owners,  objecting  to  the  appor- 
tionment, were  heard  before  Mr.  WooUey  and  another  Assistant  Tithe 
Commissioner,(&)  at  meetings  called  for  the  purpose,  and  contended  that 
the  valuer  had  no  power  to  charge  the  pasture  lands  with  any  sum  beyond 
the  an^ount  of  the  moduses.  The  valuer  stated  that  he  had  pursued  the 
directions  of  the  Tithe  Commutation  Act,(c) «  and  apportioned,  in  the 

(a)  The  valuer  stated  on  affidavit  that  no  principles  were  agreed  upon  for  his  guidance 
under  scat.  6  &  7  W.  4,  c.  71,  s.  33. 

(fr)  The  apportionment,  being  found  imperfect  in  some  particulars,  (not  material  to  the  de- 
cision in  tliis  case,)  was  sent  back  for  revision;  and  the  objections  were  renewed  on  subse- 
quent hearings. 

(c)  Stat  6  &  7  W.  4,  c.  71,  enacts: 

Sect  33 :  **  That  as  soon  as  may  be  after  the  choosing  of  such  valuer  or  valuers,'  (s.  ^2) 
■and  after  the  confinnation  of  the  said  agreement,  the  valuer  or  valuers  so  chosen  shall  Ap- 
portioa  the  total  snm  agreed  to  be  paid  by  way  of  rent-charge  instead  of  tithes,  and  the 
expenses  of  the  apportionment,  amongst  the  several  lands  in  the  said  parish,  according  to 
such  principles  of  apportionment  as  shall  be  agreed  upon  at  the  meeting  at  which  the  value? 
or  valuers  shall  be  chosen,  or  if  no  principles  shall  be  then  agreed  upon  for  the  guidance  of 
the  valuer  or  valuers,  then,  having  regard  to  the  average  titheable  produce  and  productive 
qoality  of  the  lands,  according  to  his  or  their  discretion  and  judgment,  but  subject  in  each  case 
to  the  provisions  hereinafter  contained,  and  so  that  in  each  case  the  several  lands  shall  have 
the  fall  benefit  of  every  modus  and  composition  real,  prescriptive  and  customary  payment, 
and  of  every  exemption  from  or  non-liability  to  tithes  relating  to  the  said  lands  respectively, 
and  having  regard  to  the  several  tithes  to  which  the  said  lands  are  severally  liable;  pro- 
tided  that  it  shall  be  lawful  for  the  said  valuers,  when  an  even  niunber  is  chosen,  by  any 
writing  under  their  hands,  to  appoint  an  umpire  before  they  proceed  upon  the  business  of  such 
Apportionment,  and  the  decision  of  the  umpire  on  the  questions  in  diiierence  between  the 
valuers  shall  be  binding  on  themi  and  ahall  be  adopted  by  them  in  the  apportionmenC 
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*1421    ^'<^^^c^'  ^^f  aeeordiiig  to  ^e  «?eragt  produce  and  prodn^ 
tiFe  quality  of  the  lands ;  and*  wkeaa  it  aeeoied  to  him  that  iht 
*1431    P^'I^^^^^  quality  adouKed  of  its  heiog  araUe,  and  there  *wa8  % 

^  reasonable  pcohability  of  the  graas  being  so  conTerted  into  arable, 
he  had  fixed,  in  respect  of  such  probability^  a  small  portion  of  the  rectorial 
rent-charge  on  such  lands  accordingly."  Evidence  was  adduced  on  Ckre 
part  of  Sir  J.  £.  HoAeywood  to  show  that  the  pasture  land  in  the  Marsh 
was  not  likely  to  be  conreKled  into  arable,  and  that  breakisg  it  up  for  thsit 
purpose  would  aot  he  adTontageous :  bttt  the  owners  of  arable  land,  who 
were  satisfied  with  the  apportionment,  produced  endaice  to  a  coatrafj 
•fleet.  The  Assistant  Tithe  Commbaioiiers  orerruled  the  objectiona, 
being  of  opioion  that  the  apportionment  was  aude  on  just  principka; 
and  Mr.  Woolley  reported  to  the  Tithe  ComBussioners  accordingly :  bvt^ 
on  the  request  of  the  objectors,  the  parties  were  finally  heard  (May  24di9 
1844)  at  Somerset  House,  before  the  Tithe  Commissioners  themselveSy 
who  (referring  to  the  evidence  taken  by  the  Asssistont  Commissioaers) 
gave  their  decision  in  fevour  of  the  apportionment. 

Both  the  apportionment  and  the  judgment  of  the  Commiasioners  pro* 
eeeded  on  the  opinion  that,  after  the  commutation  of  tithes  in  Appledoie 
had  been  completed,  and  in  oonsequenoe  of  it,  the  pasture  lands  held  by 
Sir  J.  E.  Honey  wood  of  the  dean  and  chapter,  or  aome  part  thereof,  would 
be  converted  into  arable  ;  and  therefore  it  was  reasonable  to  relieve  aU  or 
*1441     ^^^  of  the  lands  now  arable  from  a  portion  of  the  sum  ^awarded 

^  to  the  impropriate  rector  and  his  lessees  for  com  and  grain  tithe, 
and  charge  it  upon  the  lands  then  in  pasture.     The  objectors  protested 


Sect  36  enacts :  »  That  after  the  let  day  of  Odobev,  1S38,  the  Gcimmianonen  shall  prooaed 
in  manner  bereinafWr  meotioned,  at  aucb  time  and  in  such  order  as  to  diem  shall  seem  fitv 
either  by  themselves  or  by  some  Assistant  Commissioner,  to  ascertain  and  award  the  tocal 
sum  to  be  paid  by  vmy  of  rent-charge  in^ead  of  the  tithes  of  ev«ry  parish  in  England  and 
Wales  in  which  no  suob  agvearaeat  binding  afioa  the  whole  parish  as  «fi>rf8aid  shaU  Jiaae 
been  made  and  confirmed  as  aforesaid.*'  (sects.  18,  21,  27.) 

Sect.  37  enacts :  <*  That  ia  every  case  in  which  the  CoounissionerB  ehall  intend  makiiia 
such  award,''  notice  shall  be  given,  &c,;  and,  ufier  twentyone  days  from  such  notice,  <*ih0 
Commissioners  or  sonne  Aasistant  Commisfiiooer  diaU,  eioept  in  the  cases  for  which  provision 
is  hereinaAer  mada,  prooeod  lo  asoeitain  the  elear  aTerage  valne  (aAer  making  all  just  da- 
ductions  on  account  of  tlie  expenses  of  collecting,  preparing  for  sale,  and  marketing,  wheiP 
such  tithes  have  been  taken  in  kind,)  of  the  tithes  of  the  said  pariah,  according  to  the  aver- 
age of  seven  years  pceoeding  Ohriaimas  in  the  year  1836 :  Provided  that  if  during  tKe  aaid 
period  of  seven  yeaia,  or  any  part  thereof^  the  said  tithes  or  any  part  thereof  shall  have  baaa 
eompounded  for  or  danvsed  to  the  owner  or  oecupier  of  any  of  the  said  lands  in  considaw 
tion  of  any  rent  or  paymaot  instead  of  tithes,  ittt  aoiount  of  suofa  composition  or  rent  or  ami 
agreed  to  be  paid  instead  of  tilfaas  abaU  be  takea  as  the  olear  value  of  the  tithes  included  in 
mxh  composition,  doniie,  or  asrwfnent  during  the  time  for  which  the  same  shall  have  boon 
made ;  and  the  CommissiaoaM  or  Aasiaiant  Cemmissiooer  shall  award  the  average  aaa«il 
value  of  the  said  seven  years  so  aaeartained  as  the  sum  to  be  lakan  for  calculating  the  ram 
charge  to  be  paid  as  a  pemaaaat  oammiaacion  of  the  aaid  lilhea. 

Sect  44  enacts:  <*  That  if  any  modus  or  oompositioo  real,  or  pieeorytive  or  custpmaiy  p^* 
fnent,  shall  be  payable  iaalead  of  the  tithes  of  any  of  the  lands  or  produce  thereof  in  the  aud 
parish,  the  ConunissioQers  or  Assistant  Coounisskxier  shaU  m  aach  case  estimate  tho  amouat 
«f  sodi  modus,  compositinm,  or  {Mymeat  as  tha  vahia  of  the  tithes  payable  in  respect  of  i 
Jaads  or  produoe  lespeetively,  and  shaU  add  the  ameunt  thereof  to  the  value  of  the 
tilhaB  of  tlie  parish  asoenaiaad  as  aforesaid,  and  shall  also  make  daa  aUowaace  forall  s^K 
amptioai  iiam  or  iwjiahtfiiy  la  lithaa  of  aayiaodiBr  aay  fit  of  dia  pmdua»  of  auch  kmdm/* 
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against  this  priocipley  as  one  which  could  not  legally  be  acted  upon  r 
but^  when  the  contrary  was  decided,  they  adduced  efideaee  before  the 
iUsistant  Comoussiooers  to  show  that  the  woodlands  might  probably  be 
converted  (o  arable ;  no  charge,  however,  was  laid  on  these. 

It  was  stated  on  affidavit  in  support  of  the  rule  that  the  meadow-lands 
in  the  parish  were  not  likely  to  be  turned  into  arable,  especially  those  held 
under  the  dean  and  chapter;  because  the  lands  would  be  deteriorated 
thereby ;  because  the  dean  and  chapter  might  be  deemed  guilty  of  waste 
in  breaking  up  ancient  pasture  and  converting  it,  or  permitting  it  to  be 
converted  into  arable :  and  because  Sir  J.  E.  Honeywood  was  prohibited 
by  bis  lease,  under  a  penalty  of  50/.  per  acre,  from  converting  any  part 
of  the  demised  lands  into  tillage  without  license  in  writing  first  had  from 
the. lessors:  and  Sir  J.  E.  Honeywood  himself  deposed  that  he  neither  had 
applied  nor  meant  to  apply  for  license  to  break  up  any  of  these  lands  for 
tillage  ;  and  that,  although  a  large  owner  of  lands  in  Rotnney  Marsh,  he 
never  had  converted  any  part  of  them  into  arable. 

Affidavits  in  opposition  to  the  rule  were  sworn  by  Mr.  Woolley,  the 
Assistant  Tithe  Commissioner  who  made  the  award,  and  by  the  valuer. 
They  stated  that  there  was  no  part  of  any  parish  in  Romaey  Marsh  where 
there  was  not  pasture  which  might  profitably  become  arable,  and  arable 
which  might  return  into  pasture :  that  the  lands  of  Sir  J.  E.  Honeywood  were 
of  a  character  and  quality,  and  in  a  situation,  which  well  adapted  them 
£>r  being  pbugfaed ;  that  other  contiguous  lands  of  like  'character  r*i  45 
and  quality  had  become  arable ;  that  lands  of  the  dean  and  '- 
chapter  to  a  great  extent,  within  the  Marsh,  had  been  ploughed  up  within 
living  memory ;  and  that,  for  reasons  which  were  partioularly  stated,  (espe 
cially  on  account  of  the  value  of  under\\*ood  in  a  country  of  hop  planta« 
tions,)  there  was  no  appreciable  probability  of  the  woodland  being  grubbed 
up  for  tillage.  Mr.  Woolley  also  deposed  that,  in  apportioning  rent-charges, 
the  practice  hitherto  has  been  to  consider  the  state  of  the  lands,  not  only 
during  the  years  of  average  mentioned  in  stat.  6  &  7  W.  4,  c.  71,  s.  37^ 
and  at  the  time  of  apportionment,  but  the  probable  course  of  their  cultiva^i 
tion,  as  grass  or  arable,  for  the  future. 

The  Assistant  Commissioners,  in  Mr.  Woofley*s  report,  stated  that  they 
had  received  a  great  mass  of  contradictory  evidence ;  but  that,  on  the 
leading  hcts  and  the  opinions  given  by  men  of  character  and  experience, 
they  could  arrive  at  no  other  conclusion  than  that  the  appeal  was  un- 
founded. And  they  observed :  <<  It  would  not  be  possible  to  say  that  any . 
particular  part  of  the  land  now  under  charge  will  be  ploughed,  or  the 
amount  must  neeeasarily  be  much  more  than  it  is:  but  the  lands  are 
proved  to  be  of  a  character  and  in  a  situation  where  a  considerable  quan«* 
tity  of  land  is  ploughed :  that  there  is  nothing  in  the  particular  circum* 
stances  of  the  case  to  take  them  out  of  the  ordinary  rule  of  probability  1 
and  that  therefore  it  is  most  reasonable  to  charge  a  small  sum  on  all  ihn 
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lands  of  the  class,  vraich  Mrill  in  truth  be  a  moderate  charge  on  less  than 
4  per  cent,  of  the  lands  over  \irhich  it  extends.'' 

Annexed,  as  an  exhibit  to  the  affidavit  of  Mr.  Woolley,  was  the  judp:- 
ment  of  the  Tithe  Commissioners,  which  concluded  thus  :     «  Taking  the 
•1461     ^^^'^  ^*^®>  •therefore,  into  consideration,  we  shall  confirm  the  ap- 
portionment if  we  are  not  forbidden  to  do  so  by  a  superior 
court,  "(a) 

(a)  The  entire  document  was  as  follows  >— 

«In  the  case  of  Appledore,  we  have  three  parties  complaining  of  the  apportionment,  on 
three  grounds ;  though  not  all  three  parties  on  the  same  grounds.— One  party  complains  that 
the  apportioner  has  not  given  the  full  benefit  of  a  modus  to  the  owners  of  grounds  of 
which  that  modus  protects  all  the  produce,  except  corn  and  graiiL  This  is  a  parochial  mo- 
dus,  and  would  in  the  same  manner  protect  the  lands  actually  arable,  if  they  grew  other  pro- 
duce than  corn  and  grain.  In  cases  where  it  is  dearly  improbable  that  the  grass  lands  will 
ever  be  ploughed  up,  we  think  the  amount  of  the  modus  only  ought  to  be  apportioned  on 
them;  but  in  tliis  case  we  are  of  opinion  that  the  apportioner,  in  the  execution  of  his  duty  of 
allowing  the  full  benefit  of  this  modus  to  all  the  parties  entitled  to  it,  was  justified  in  laying 
a  small  sum  in  addition  to  the  modus  on  lands  actually  in  grass;  and  that  the  owners  of  the 
lands  now  in  grass  get  their  full  share  of  the  benefit  of  this  modus  when  they  are  protected  from 
ever  paying  more  than  the  modus,  with  a  very  slight  addition,  whatever  may  be  the  future 
produce  of  their  soil. — ^The  second  party  complains  that  his  lands  can  never  be  ploughed  up, 
or  produce  corn  and  grain,  and  tlierefore  ought  not  to  be  charged,  permanently,  with  any 
thing  more  than  the  modus  it  is  protected  by  when  in  grass.  He  states  that  his  land  can 
never  be  ploughed  up ;  1st,  because  he  holds  under  a  lease  from  the  Dean  and  chapter  of 
Canterbury,  which  makes  it  penal  in  him  to  plough  without  their  license ;  and  2d  ly,  be- 
cause such  license  can  never  legally  be  given,  since  that  supposes  the  Dean  and  chapter  to 
be  parties  to  waste.  We  assume  waste  to  be  the  doing  some  act  which  is  prejudicial  to  the 
inheritance.  On  the  evidence  before  us  we  believe  that  there  are  qualities  of  land  in  Apple- 
dore, the  ploughing  up  a  portion  of  which  would  add  to  the  permanent  value  of  the  estate ; 
and  we  are  not  disposed  to  consider  such  an  operation  necessarily  waste.  It  would  be  waste 
perhaps  in  the  tenant  to  plough  up  without  license ;  but,  when  he  ploughs  up  with  the  de- 
liberate license  of  the  lessor,  it  ceases,  it  appears  to  us,  under  such  circumstances  to  be  waste. 
It  is  contended  that  the  Dean  and  chapter  have  no  right  to  grant  such  license.  It  has  not 
been  made  clear  to  us  tliat  a  license  granted  under  circumstances,  in  which  the  inheritance 
would  be  benefite<l,  and  not  injured,  is  an  illegal  license  when  granted  by  a  Dean  and 
chapter.  Anil,  as  the  law  is  not  clear  as  to  its  being  illegal,  a  long  and,  as  far  as  it  appeara 
10  us,  unquestioned  practice  can  be  adduced  in  favour  of  its  legality.  It  is  not  disputed  that 
tlie  tenants  of  the  Dean  and  chapter  have  been  in  the  habit  of  ploughing  under  license  from 
their  lessors.  We  decide,  therefore,  that,  if  an  addition  to  the  modus  was  proper  on 
oiher  grounds,  it  was  not  improper  simply  because  the  lands  were  held  under  the  Dean  and 
chapter  of  Canterbury  by  a  lease  which  made  it  penal  to  plough  without  their  license. — Sir 
John  Honey  wood,  a  third  party,  complains  that,  supposing  die  preceding  questions  disposed  o£^ 
still  no  addition  to  the  modus  ought  to  be  apportioned  on  his  lands,  because,  from  their  qual* 
ity  and  position,  it  is  grossly  improbable  that  they  will  ever  be  ploughed,  or,  had  the  tithe  act 
not  passed,  would  ever  have  produced  any  titheable  produce  not  covered  by  the  modus.  On 
this  point  a  great  body  of  evidence  was  produced  before  the  Assistant  Commissioners,  or 
which  their  minutes  are  now  before  us.  It  consists  of  testimony  as  to  opinion,  and  testimony 
as  to  iacts.  The  testimony  as  to  opinion  appears  to  us  pretty  equally  balanced:  wimessea« 
many  of  them  well  known  tons  as  men  of  skiU  and  high  character,  have  deposed,  some  that 
they  believe  it  grossly  improbable  that  any  part  of  Romney  Marsh  will  ever  be  ploughed  up, 
others  that  they  consider  it  highly  probable  that  a  portion  of  it,  of  a  jieculiar  quality  and  de- 
scription, will  be  ploughed  up.  If  we  put  aside,  however,  these  conflicting  opinions,  and 
look  only  to  the  testimony  as  to  facts,  it  appears  to  us  to  be  clearly  established  that  there  is  a 
portion  of  Romney  Marsh,  not  a  very  large  one  perhaps,  which  it  is  found  desirable  and  profita- 
ble to  plough  up  ;  tliat  there  is  a  tendency  to  plough  distinctly  established,  now ;  and  that  that 
tendency  becomes  greater  whenever  the  tithe  commutation  is  finally  settled,  and  tlie  fear  of 
tithe  in  kind  got  rid  of  It  further  appears  to  us  that  that  portion  of  Sir  John  Honey  wood's 
estate  to  which  the  apportioner  has  assigned  a  rent-charge  in  addition  to  the  modus,  is,  for  its 
quality  and  position,  to  be  ranked  among  the  lands  which  there  is  a  tendency  in  the  Marsh  to 
plough.    The  addition  made  to  the  modus  might  be  in  excess ;  but  we  were  not  called  on  lo 
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*In  last  Hilary  and  Trinity  terms/a)  cause  was  shown  by  [*147 

Sir  F.  Thesiger,  Solicitor-General,  and  Buller[h)  for  the  Tithe  Com- 
missioners,  and  Hugh  Hill  for  the  land  ^owners,  who  were  satis-  r«i4Q 
fied  with  their  judgment.  First,  no  prohibition  lies.  Where  it  ^ 
has  been  intended  by  stat.  6  &  7  W.  4,  c.  71,  to  give  an  appeal,  particu- 
lar  modes  are  pointed  out,  and  parties  are  restricted  to  those.  Sect. 
95(c)  takes  away  certiorari ;  and  sect.  Ab{c)  directs,  in  case  of  dispute,  a 
hearing  before  the  Commissioners  or  Assistant  Commissioner,  whose  de- 
cision is  to  be  final,  except  where,  under  sect.  46,  a  feigned  issue  may 
be  directed  by  them,  the  payment  in  question  exceeding  20/.  Here,  then, 
the  course  directed  by  the  statute  has  been  followed,  and  a  conclusive  de- 
cision pronounced.  Confirming  the  apportionment,  which  alone  remains 
to  be  done,  is  an  act  merely  ministerial,  under  sect.  63,  which  directs 
that,  after  the  objections  to  the  apportionment  have  been  disposed  of,  the 
instrument  of  apportionment  shall  be  engrossed,  signed,  and  sent  to  the 
office  of  the  Commissioners,  «<and  if  the  Commissioners  shall  approve  the 
apportionment  they  shall  confirm  the  instrument  of  apportionment  un- 
der their  hands  and  seal,  and  shall  add  thereunto  the  date  of  such  confir- 
mation." It  is  true  that,  by  sect.  65,  the  Commissioners,  if  they  shall 
see  fit,  (( before  confirming  any  agreement,  award,  or  apportionment,  may 
require  notice  thereof  to  be  given  in  such  manner  as  they  shall  direct  to 
the  person  next  in  remainder,"  &c.,  «  or  any  other  person  to  whom  they 
may  think  notice  ought  to  be  given,  and  may  by  themselves  or  by  some 
Assistant  Commissioner  hear  and  determine  any  objection  made  to  such 
confirmation  by  any  person  interested  therein,  and  may  direct  any  award 
or  apportionment  to  be  amended  accordingly."  *But  here  they  t^\aq 
have  already  afforded  every  necessary  opportunity  for  objecting, 
and  have  decided  upon  the  objections.  They  have  exercised  a  discretion- 
ary power  given  them  by  statute :  it  is  not  shown  that  they  have  ex- 
ceeded their  jurisdiction  or  transgressed  the  general  law :  and  the  court 
would  not  presume  that  they  were  about  to  do  so,  supposing  that,  in  such 
case,  a  prohibition  would  lie  :  therefore,  according  to  the  principles  recog- 
nised in  Ex  parte  Smyth^  3  A.  &  E.  719  ;  Hallack  v.  The  University  of 
Cambridge,  1  Q.  B.  593 ;  Hall  v.  Maule,  7  A.  &  E.  721 ;  and  Griffin  v. 
EUis^  11  A.  &  £.  743,(6^)  no  ground  is  laid  for  this   application.     In 

examine  that :  it  was  admitted  that,  if  any  addition  at  aU  was  to  bo  made  to  the  modus,  the 
a'ldition  actually  made  was  not  unreasonable  in  amount  Taking  the  whole  case,  there- 
fore,  into  coni^ideration,  we  shall  confirm  the  apportionment,  if  we  are  not  forbidden  to  do  so 
by  a  superior  court" 

(a)  January  30th,  1845  :  before  Lord  Dcnman,  C.  J.,  Patteson,  Coleridge,  and  Wightmau, 
Js.   June  9th,  1845  ;  before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 

(b)  Sir  F.Thesiger  stated  that  the  Commissioners  did  not  wish  to  dispute  that  a  prohibition 
lay:  and  he  did  not  argue  this  point  The  court,  however,  desired  to  bear  the  arguments  o£ 
the. other  counsel  for  and  against  a  prohibition  before  entering  farther  into  the  case :  and  tho 
diicussion,  on  the  first  day  of  the  argument,  was  confined  to  this  question. 

{c\  Ant^,  p.  32,  note  (6). 

{i)  Hill  also  cited  Regina  v.  Higgiru,  decided  in  this  court,  November  23d,  1843;  whern 
a  rule  nisi  was  obtained  for  a  prohibition  to  prevent  certain  justices  of  Herefordshire  from  pn> 
ceeding  on  a  conviction  at  petty  sessions,  (May  Oth,  1843,)  whereby  William  Higgins  wan 
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*1501  *^^^  ^^^  ^^^'  ^  Ystradgunlais  Commuiationf  ftnte,  p.  32,  39, 
the  court  would  not  inquire  whether  or  not  a  prohibition  lay,  but 
looked  upon  the  point  as  conceded.  There,  however,  the  Commissionenr, 
if  they  had  proceeded,  must,  according  to  the  view  taken  by  the  coiirt,(a) 
have  committed  an  excess  of  jurisdiction  by  deciding  a  question  of  bound-* 
ary,  which  the  Commutation  Acts  withdrew  from  their  cognisance. 
[Coleridge,  J.  Suppose  they  had  merely  disregarded  some  exemption. 
Would  that  have  been  an  excess  of  jurisdiction,  or  only  a  misjudgment  ?] 
If  the  question  werr.  merely  whether  or  not  they  had  exercised  a  sound 
discretion,  as  in  Rex  v.  ITu  Poor  Law  Commissioners^  In  re  Jfewport 
Unioi\y{h)  the  court  would  not  interfere. 

Secondly,  there  is  no  ground  for  a  prohibition,  because  Ae  Commis- 
sioners have  decided  rightly.  Stat.  6  &  7  W.  4,  c.  71,  s.  33,  ante,  p.  141, 
note  (c),  which  treats  of  apportioning  the  rent-charge,  requires  the  valuers 
to  apportion  «  having  regard  to  the  average  titheable  produce,''  and  also 
to  the  «« productive  quality"  of  the  lands :  the  language  is  not  the  same 
*15n  ^  '**  ^®^'  ^  '  ^viXe^  p.  142,  note  (c),  where,  for  the  *pnrpose  of 
^  ascertaining  the  rent-charge,  the  Commissioners  are  directed  "  to 
ascertain  the  clear  average  value"  "  of  the  tithes,"  «<  according  to  the  aver* 
age  of  seven  years  preceding  Christmas  in  the  year  1835."  The  pur- 
pose in  the  latter  case  is  to  effect  a  general  change  of  contingent  into 
absolute  rights,  accomplishing  an  object  beneficial  on  the  whole,  though 
necessarily  with  roughness  in  the  detail.  But,  in  the  former  case,  the 
apportionment  among  individual  land-owners  admits  of  exact  inquiry, 
and  of  adjustment  by  the  circumstances  of  each  case  ;  not  only  by  the 
tithe  which  particular  land  has  hitherto  yielded,  but  by  that  which  it  is 

convicted  of  angling  in  a  part  of  tlie  river  Wye  in  which  Elizabeth  Blissett  had  a  private 
tight  of  fishery^  contrary  to  stat  7  &  8  G.  4,  c.  29,  s.  34.  It  appeared  that  at  the  petty  sessions, 
where  the  conviction  took  place,  the  attorney  for  Higgins  stated,  as  a  preliminary  objection, 
that  he  bon&  fide  claimed  a  right  of  fishery  over  the  place  in  question.  The  justices  over- 
luled  the  objection.  Verbal  evidence,  but  no  regular  documentary  proof,  was  then  given  of  Mm 
Blissett's  title;  and  Higgins  requested  an  adjournment  in  order  that  he  might  produce  evi- 
dence in  support  of  his  own  right  The  justices,  being  of  opinion  that  he  had  already  hatl 
sufficient  time  for  the  purpose,  refused  an  adjournment,  and  convicted  him  in  the  penalty  of 
IL  lOt.,  and  lOt.  costs.  Kelly  showed  cause,  but  was  stopped  by  the  court  Sir  G.  A.  Ltwin^ 
who  supported  the  rule,  urged  that  no  appeal  lay  under  sect  72  ;  sect  73  took  away  certio-. 
tari ;  and  a  criminal  information  would  afibrd  no  relief  to  the  party ;  therefore  there  was  no 
lemedy  but  prohibition.  He  cited  Regina  v.  Burmiby,  2  Ld.  Ray.  900 ;  where  a  person  was 
summarily  convicted  under  stat  43  Eliz.  c.  7,  s.  1,  of  cutting  down  trees,  and  Holt,  C.  J.,  is  re- 
ported to  have  said  that,  while  the  conviction  was  unremoved,  a  prohibition  might  go  if  the 
justices  had  acted  without  jurisdiction ;  and  that  "■  without  doubt,  if  the  defendant  had  but  a 
colour  of  title,  the  justices  of  peace  had  no  jurisdiction  in  the  cause.'*  [Lord  Dxxmait,  C.  J. 
No  one  else  said  it;  and  I  doubt  if  Holt  did.]  The  justices  cannot  try  a  question  of  right  of 
fishery.  [CoLsaiBex,  J.  By  the  statute  they  must  consider  the  complainant's  right]  Theycaiv 
not  decide  whether  he  has  the  exclusive  right  or  not  This  application  is  consistent  with  the 
rule  laid  down  in  Regina  v.  BoUotiy  1  Q,  B.  66.  If  the  justices  had  jurisdiction,  they  were 
bound  to  try  according  to  law.  Per  Curiam^  (Lord  DxirxAir,  C.  J.,  Wiluavs,  Colxridox,  and 
WioRTXAK,  Js.)  The  only  question  is  whether  the  justices  had  jurisdiction;  and  it  is  clear 
they  had.  If  they  had  refused  to  hear  legal  evidence,  or  decided  improperly  upon  the  evi- 
dence, that  would  be  misconduct,  but  it  would  be  different  from  acting  illegally  and  without 
jurisdiction.  To  entertain  applications  like  this  would  get  rid  of  clauses  taking  away  certio- 
xari  in  all  statutes.  Rale  discharged* 

(a)  See  Ri  Dent  Commuiaiion,  Biit^,p.  43.  (b)  6  A.  &  £.  54. 
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Usdy  to  yield  hereaAen  The  Comaiisstofiers  have  adisitted  the  consid* 
eiatioD  ^ly  if  the  pasture  land  Ib  turned  into  arable,  it  will  become 
fiable  to  tithe  in  kind*  The  objeetors  woold  eitclade  that  consideration, 
hedaaie  the  land,  as  pasture,  is  covered  by  a  modus.  Their  argument 
vould  change  a  modus  for  certain  produce  already  raised  into  a  modnt 
ibr  whatever  might  be  raised  in  fiitiire.  If  the  view,  on  the  other  side 
were  correct,  tnuch  of  the  machinery  of  this  act  would  be  unnecessary ; 
it  would  be  enough  to  add  to  the  award  that  all  persons  should  contribute 
in  the  same  ratio  in  which  the  apportioner  should  find  that  each  had 
already  been  liable  to  tithe.  If  it  is  objected  that,  under  the  regulation 
proposed,  any  close  belonging  to  Sir  J.  £.  Honeywood  which  is  nol 
broken  up  in  a  future  year  loses  the  benefit  of  the  modus  though  it  con* 
tinue  in  pasture,  the  answer  is,  that  the  contemplated  system  applies,  not 
to  his  lands  only,  but  to  all  those  in  the  parish.  Any  land  not  tilled  in  a 
future  year,  whether  it  has  been  pasture  or  not,  will  lose  the  benefit  of 
the  modus ;  but  the  general  effect  (calculated  as  it  has  been  with  reference 
1o  probability)  must  be  considered;  and  the  contingent  loss  to  r^ieo 
iodividuals  must  be  balanced  by  the  general  loss  that  might  accrue  ^ 
if  land  which  may  hereafter  be  broken  up  for  tillage  were  not  now  taken 
into  apportionment.  The  objection,  if  made,  that  the  woodland  has  not 
been  included,  is  met  by  the  affidavits,  and,  at  all  events,  applies  only  to 
the  detail,  not  the  principle,  of  the  apportionment. 

It  has  been  contended  that  the  pasture  land  held  by  Sir  J.  E.  Honey<* 
wood  cannot  be  treated  as  convertible  into  corn  land,  because  such  an 
alteration  would  be  contrary  to  the  terms  of  his  lease.  But  the  lease  pro* 
kibits  only  his  ploughing  the  land  without  license  from  the  lessors.  It 
has  been  urged  that  the  Dean  and  chapter  would  be  guilty  of  waste  in 
granting  such  license ;  and  Co.  Litt.  53  b,  may  be  cited,  as  laying  down 
that  conversion  of  meadow  land  into  arable  is  waste.  The  proposition, 
as  a  universal  one,  has  been  denied,  even  in  the  case  of  a  private  incum- 
bent ;  The  Duke  of  Si.  Alban^s  v.  S/dpwUh,  8  Beav.  364 ;  and  it  is 
doubtful,  at  least,  where  the  change  is  made  lor  the  amelioration  of  the 
]and.(a)  But  at  all  events  it  does  not  a{^ly  to  an  ecclesiastical  corpora* 
tion  aggregate.  No  person  can  impeach  them  of  waste ;  nor  would  there 
be  ground  for  it,  if  their  act  improved  the  land,  though,  perhaps,  if  they 
were  committing  actual  spoil,  the  crown  might  obtain  an  injunction  to 
prevent  it.  The  statutes  32  H.  8,  c.  28,  and  13  £li2.  c.  10,  restraining 
ecclesiasticid  persons  as  lessors,  do  not  apply ;  nor  is  an  ecclesiastical 
corporation  aggregate  within  the  statutes  as  to  waste,  ^Marlbridge,  r^i^^ 
(52  H.  3,)  c.  23,  Gloucester,  (6  Ed.  1,)  c.  6,  Westm.  2,  (1  stat.  •• 
13  Ed.  1,)  c.  22.  (WorUejfy  contra,  said,  he  should  not  argue  that  the 
land  oould  not  under  any  possible  circumstances  be  broken  up,  but  should 
contend  that  the  chance  was  one  which  the  valuer  could  not  take  into 

• 

(a)  See  SmmoM  t.  Abrtoii,  7  Bin^.  640;  Itaf  Jmil  GrvM  v.  Tim  Earl  o/BurhngUm,  5  E  & 
Ad.  507. 
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account,  and  that  he  ought  to  consider  only  the  status  quo.  H.  IRll  re* 
ferred  to  The  Dean  and  Chapter  of  Worcester's  Case^  6  Rep.  37  a; 
Liford^s  Case^  11  Rep.  46  b,  and  Jefferson  v.  Bishop  of  Durham^  1  B.  fit 
P.  105.  The  point  was  not  further  argued.)  [Patteson,  J.  If  they 
can,  under  any  circumstances,  give  the  consent,  I  do  not  see  that  we  can 
enter  into  the  probability  of  their  doing  or  not  doing  it.] 

Wortley^  Deedes  and  Peacock^  contra.     First,  a  prohibition  lies.    The 
Commissioners  would  exceed  their  jurisdiction  if  they  confirmed  the  ap- 
portionment :  and  the  act  remaining  to  be  done  is  not  merely  ministe- 
rial ;  for,  by  stat,  6  &  7  W.  4,  c.  71,  s.  63,  they  confirm  the  apportion- 
ment if  they  approve,  and  not  otherwise ;  and  here  they  have  delayed 
confirming,  expressly  to  give  an  opportunity  of  referring  to  this  court. 
Even  if  they  had  pronounced  what  could  be  considered  a  final  sentence, 
this  court  might  prohibit,  for  the  want  of  jurisdiction.     But  the  determi- 
nation of  the  Commissioners  is  conclusive,  by  sect.  45,  only  where  the 
controversy  depending  hinders  the  making  of  an  award ;  Girdlestone  v. 
Stanley y  3  Y.  &  C.  421.     In  that  clause  the  decision  is  expressly  made 
final;  but  in  sects.  61  and  63,  which  enable  the  Commissioners  to  hear 
and  determine  objections  to  the  apportionment,  and  confirm  it  if  approved 
*1541    ^^'  ^^^^^  is  no  'such  provision.     «  Finally  disposed  of,"  in  sect. 
63,  is  no  bar  to  a  prohibition.     [Lord  Denman,  C.  J.     Certainly 
not.]     The  argument  on  the  other  side  seems  to  assume  that  prohibition 
does  not  lie  at  all  unless  the  Commissioners  are  exceeding  their  jurisdic- 
tion ;  but  in  Home  v.  Earl  Camden^  1  H.  Bl.  476,  515,  it  was  laid  down 
generally,  as  ground  for  a  prohibition,  <<that  it  belongs  to  the  courts  of 
common  law  to  control  the  proceeding  of  all  other  courts,  if  they  transgress 
the  limits  assigned  to  them ;"  and  that  a  prohibition  }ay  in  tliat  case,  if 
it  appeared  « that  the  plaintiflfhas  a  legal  right  founded  on  an  act  of  par- 
liament, and  that  the  commissioners  of  prize  are  proceeding  to  deprive 
him  of  that  right,  or  to  obstruct  him  in  the  prosecution  of  it."     The  judg- 
ment, there,  for  the  plaintiff*  in  prohibition  was  reversed  by  the  court  of 
Queen^s  Bench,(a)  and  the  House  of  Lords  agreed  in  that  reversal,(6) 
but  without  overruling  the  general  proposition  laid  down  by  the  court  of 
Common  Pleas.     In  Gould  v.  Gapper^  5  East,  345,  this  court  considered 
the  misconstruction  of  a  statute  by  the  Ecclesiastical  Court  in  a  case 
within  its  jurisdiction  to  be  ground  of  prohibition :  in  Burder  v.  Veley^ 
12  A.  &  E.  233,  264,  that  decision  was  recognised  as  law  by  Patteson,  J., 
who  had  formerly  doubted  it :  and  in  Veley  v.  Burder^  12  A.  &  E.  265, 
the  doctrine  of  Gould  v.  Gapper  was  adopted  by  the  court  of  Exchequer 
Chamber.     Tindal,  C.  J.,  there  (p.  313)  cited  J^rey^s  Case,  5  Rep.  66 
b,  as  showing  that  a  prohibition  will  be  granted  <«  where  the  Ecclesias- 
*1^^1     ^'^^'  court  is  proceeding  to  compel  a  ^person  to  contribute  to  the 
repair  of  a  parish  church  as  an  inhabitant,  whose  land  in  the 

(a)  Lord  Camden  v.  Home,  4  T.  R.  382. 

(6)  Home  v.  Earl  Camden^  2  H.  Bl.  533,  555,  536. 
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parish  is  on  lease."  [Coleridge,  J.  It  is  laid  down  in  Home  v.  Earl 
Camderij  2  H.  Bl.  538,  that  prohibition  is  not  maintainable  unkss  the 
party  complaining  insisted  upon  the  alleged  misconstruction  of  the  law 
when  the  case  was  before  the  inferior  court,  and  stated  the  ground  on 
which  he  afterwards  relies  in  prohibition.  Does  that  appear  to  have  been 
(lone  here  ?]  The  affidavits  show  that  it  was.  Among  other  authorities 
which  favour  the  enlarged  view,  now  contended  for,  of  the  power  to  pro- 
hibit, are  Slawney^s  Case^  Hob.  83,  (5th  ed.) ;  Tooker  v.  Loane,  Hob.  191  ; 
Carter  v.  Crawley,  Sir  T.  Ray.  496 ;  Com.  Dig.  Prohibition,  (F.  13) ; 
6  Bac.  Abr.  584,  tit.  Prohibitum,  (I.)  7th  ed. ;  (a)  Breedon  v.  Gill,  5  Mod. 
272,  S.  C.  1  Ld.  Ray.  219 ;  In  the  Matter  of  the  Chancellor,  fyc.  of  Ox- 
ford and  Taylor,  1  Q.  B.  952,  971.  These  authorities  apply  here,  if 
Stat.  6  &  7  W.  4,  c.  71,  does  not  authorize  the  Commissioner  to  lay  the 
additional  charge  upon  the  grass  lands.  It  cannot  be  answered  that  the 
error  in  the  apportionment  is  matter  for  appeal.  Sects.  61  and  63  of 
slats.  6  &  7  W.  4,  c.  71,  are  not  appeal  clauses.  [Patteson,  J.  The 
words  of  sect.  63,  «  and  if  the  Commissioners  shall  approve  the  appor- 
tionment they  shall  confirm  the  instrument,"  have  that  appearance.] 
Lord  Ellenborough,  in  GoiUd  v.  Gapper,  5  East,  364,  &c.,  points  out 
many  instances  where  that  which  might  be  deemed  the  subject  of  appeal 
is  ground  of  prohibition. 

Secondly,  the  Commissioners  have  not  decided  rightly.  *The  r»iKc 
principle  of  the  statute  is  to  recognise  present  possessions,  and 
take  things  as  they  exist.  The  construction  attempted  makes  the  holders 
of  pasture  land  liable  to  a  second  tithe  owner,  the  impropriate  rector, 
whom  they  have  not  hitherto  paid ;  and  (as  the  argument  on  the  other 
side  has  shown)  it  requires  the  valuer  to  solve  questions  of  great  difficulty 
as  to  the  possibility  of  change  in  the  culture  of  lands.  And  that  change 
is  contemplated,  not  in  ordinary  grass  lands,  but  in  ancient  pastures,  im- 
memorially  exempted  from  tithe.  Sect.  33  expressly  requires  the  appor- 
tionment to  be  made  <<so  that  in  each  case  the  several  lands  shall  have 
the  full  benefit  of  every  modus."  On  the  principle  now  contended  for, 
the  pasture  lands  would  not  have  that  benefit.  It  was  foreseen  that  lands 
might  be  improved :  but  the  legislature  clearly  thought  it  best  to  settle 
the  commutation  finally.  This  is  proved  by  an  exception  in  sect.  42, 
where  a  detailed  provision  is  made  for  the  charge  on  hop  grounds  and 
market  gardens  which  cease  to  be  cultivated  as  such  after  the  commuta- 
tion, and  of  grounds  which,  after  that  time,  begin  to  be  so  cultivated. 
The  inference  is,  that  lands  for  which  no  such  regulation  is  provided 
were  considered,  for  the  purposes  of  the  act,  as  unchangeable  in  their 
culture.  It  is  uncertain,  not  only  whether  the  change  will  take  place  at 
all,  but  when,  if  made,  it  may  begin :  and,  supposing  it  to  be  made 

{a)  The  passage  cited  was :  **  If  the  commissioners  for  determining  i>oIicics  of  insurance 
Snsp  at  more  power,  or  proceed  otherwise  than  as  they  are  enabled  by  the  acts  of  parlia- 
taeot  whkh  create  their  jurisdiction,  they  will  be  prohibited  by  the  king's  superior  courtsi^* 
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hereafter,  it  is  hard  that  parties  should  be  subjected  to  a  payment  com- 
mencing now  for  alterations  which  may  commence,  if  at  all,  at  various 
and  remote  periods.  If  the  greater  or  less  probability  of  change  is  im- 
material, the  woodlands  ought  not  to  be  exempt.  The  only  reasonable 
view  is,  that  both  they  and  the  pasture  should  be  charged  according  to 
•1571     ^^^^^  *present  state.     The  words  in  sect.  33,  «« having  regard  to 

the  average  titheable  produce  and  productive  quality,"  mean 
that  a  land-owner  shall  not  benefit  in  his  assessment,  if,  by  bad  cultiva- 
tion, the  actual  titheable  produce  is  less  than  might  be  expected  from  the 
productive  quality,  according  to  the  average  titheable  produce  of  such 
lands  in  the  parish.  <<  Having  regard  to  the  several  tithes  to  which  the 
said  lands  are  severally  liable"  means  the  tithes  to  which  they  already 
have  been  considered  liable  as  due  to  the  rector ;  it  was  not  contemplated 
that  the  rector  should  have  a  rent-charge  in  consideration  of  a  liability 
which  had  never  been  in  force.  Suppose  all  the  land  hitherto  in  corn 
had  been  covered  by  a  modus,  must  the  grass  land  be  assessed  for  future 
corn  crops  on  the  principle  of  tithe  in  kind,  leaving  the  actual  corn  crops 
to  be  assessed  (as  must  be  done  by  sect.  44)  to  the  extent  of  the  modus 
only  ?  The  construction  relied  upon  by  the  objectors,  while  it  excludes 
the  hardships  pointed  out,  does  no  injury  to  the  owners  of  arable  land, 
who  will  be  assessed  only  in  proportion  to  what  they  have  paid  before, 
and  have  no  right  to  derive  aid  from  a  probability  too  vague  to  be  esti- 
mated: Cur.  adv.  vtdt. 

Lord  Denman,  C.  J.,  in  this  vacation,  (December  11th,)  delivered  the 
judgment  of  the  Court,  (a)  We  are  of  opinion  that,  in  this  case,  a  pro- 
hibition does  not  lie.  The  commissioners  had  power  to  go  into  the  inquiry, 
and  have  not  misconstrued  the  act.  We  think  that  what  they  have  done 
is  right.  There  are  difficulties  :  but  the  possibility  of  the  land  reverting 
*1581    ^^  ^  difierent  *state  of  culture  must  be  taken  into  account  in  the 

apportionment ;  and  the  commissioners  must  make  the  best  aver- 
age they  can.     That  course  they  have  taken.  Rule  discharged. 

(a)  His  lordfifaip  stated  that  the  court  had  prepared  a  written  judgment,  which  had  been 
mislaid,  but  would  probably  be  recovered.    The  MS.  has  not  hitherto  been  found. 


DOE,  on  the  demise  of  JACOBS,  against  MARY  PHILLIPS  and  Others. 

Friday^  December  5th. 

A  deed  more  than  thirty  years  old,  creating  a  term  to  attend  the  inheritance,  was  produced 
from  the  custody  of  the  plaintiffs  attorney.  Plaintiff  was  administrator  to  the  trustee  of  the 
term.  There  was  evidence  that  the  attorney  had  acted  for  the  family  of  the  defendants, 
who  were  beneficially  interested  in  the  premises  to  which  the  deed  related,  and  ir  was 
not  shown  for  whom  the  attorney  held  the  deeds. 

/fcU,  that  there  was  sufficient  primft  facie  evidence  of  proper  custody. 

Ejectment  for  lands  in  Kent. 

On  the  trial,  before  ParsEi  B.,  at  the  Maidstone  Sumiuer  assizes,  1844, 
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Ebsworcfay  clerk  to  Mr.  Momilyan  the  attorney  for  Jacobs,  the  lessor  of 
the  plaintiff,  was  called,  and  produced  limited  letters  of  administration 
granted  to  Jacobs,  whereby  he  became  entitled  to  a  term  of  500  years 
which  had  been  vested  in  George  Holyland,  deceased.  Ebsworth  was 
then  asked  to  produce  a  deed  bearing  date  7th  October,  1767,  by  which 
this  term  was  said  to  have  been  created.  The  defendant's  counsel 
objected  that  it  was  not  shown  to  come  from  a  proper  custody :  upon 
which  Ebsworth  was  further  examined,  and  said :  <«  I  produce  this  deed 
from  Mourilyan's  office.  He  is  concerned  for  the  family  of  the  Branns.(a) 
I  took  it  out  of  the  strong  room  at  *Mouriiyan's.  I  found  several  r»i59 
deeds  now  produced,  all  got  from  Mr.  Mourilyan.  There  were 
two  or  three  expired  leases  and  a  probate  of  the  will  of  Samuel  Hubbard. 
I  don't  know  of  his  being  employed  for  the  two  infont  children  of  Brann, 
only  by  correspondence  and  papers  in  the  cause.  I  have  not  conducted 
that  correspondence  myself.''  Parke,  B.,  considering  that  there  was  no 
sufScient  evidence  of  proper  custody,  refused  to  allow  Uie  deed  to  be  read : 
and  the  plaintiiTwas  nonsuited. 

Wordsworth  in  the  next  term  obtained  a  rule  for  a  new  trial. 

Ogle  now  showed  cause.  There  was  no  proof  how  the  deed  came  into 
Mourilyan's  custody.  [Lord.DENMAN,  C.  J.  He  was  attorney  to  the 
lessor  of  the  plaintiff,]  It  was  not  shown  that  he  held  the  deeds  for 
Jacobs ;  and,  according  to  Ebsworth's  evidence,  he  was  concerned  for 
the  family  of  the  Branns,  who  were  beneficially  interested  under  the  deed, 
and  might  naturally  be  expected  to  have  the  custody  of  it.  Suppose 
Mourilyan  to  have  held  this  deed,  having  a  lien  upon  it  for  debts  due  to 
him  from  the  defendants,  ought  he  to  be  allowed  to  produce  it  for  another 
party  against  them  ?  At  least  Mourilyan  should  have  appeared  himself  to 
explain  his  possession.  It  was  argued  at  the  trial  that  the  lessor  of  the 
plaintiff  represented  the  infant  claimants  who  are  said  to  be  members  of 
the  Brann  family ;  but  the  defendants,  admitting  that  the  claimants  are 
children  of  John  Brann,  the  younger,  a  son  of  John  Brann,  father  of  the 
defendants,  deny  that  John  Brann  the  younger  was  a  son  of  their  mother 
Elizabeth  Brann.  And  *£Ibsworth  had  no  suflkient  knowledge  rti^n 
of  Mourilysm's  being  employed  for  the  infant  claimants.  An  at-  ^ 
tomey  is  not  at  liberty  to  produce  deeds  for  one  client  which  belong  to 
another.  Randolph  v.  Gordon^  5  Price,  312,  goes  farther  than  the  de- 
cision in  this  case. 

(a)  Acoording  to  the  statement  of  facta  made  bf  Ogle  on  showing  cause,  the  deed  prn- 
dnced  was  one  bf  which  the  premises  in  question  were  conveyed  to  Samuel  Hubbanl, 
and  a  term  of  500  years  assigned  to  attend  the  inheritance,  and  vested  in  George  Holyland. 
Hubbard  died  in  1705,  having  devised  the  premises  to  his  niece,  Elizabeth  Trig,  who  entered 
in  1801,  and  while  in  possession  married  John  Brann.  Her  children  became  entitled  under 
Hubbard's  wiU  at  her  decease.  She  died  in  1836.  The  defendants  in  this  action  were 
her  children  by  Jtihn  Braim.  Tlie  ejectment  was  brought  on  behalf  of  the  iniant  children 
of  Jobo  Brann,  junior,  who  was  said  to  be  the  son  of  John  and  Elizabeth  Brann ;  but  the 
defendants  denied  that  he  was  a  son  of  Elizabeth.  IThe  lessor  of  the  plaintiff  had  no  be- 
tteficiwl  interest  in  tfa«  term. 
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WordsiDorthf  contra,  cited  Doe  d.  Wildgoose  v.  Pearce^  2  M.  &  Rob.  240« 
[Lord  Denman,  C.  J.,  mentioned  Bishop  of  Meath  v.  Marquis  of  Win^ 
Chester^  3  New  Ca.  183, 200.]    Wordsworth  was  then  stopped  by  the  court. 

Lord  Denman,  C.  J.  It  is  not  necessary  to  show  the  strictest  legal 
custody :  (a)  and  in  this  case  there  was  quite  sufficient  prima  facie  evidence. 
Probably  the  learned  judge  was  actuated  in  the  course  he  took  by  seeing 
an  unrighteous  attempt  made  on  the  part  of  the  plaintiff. 

Patteson,  J.  It  would  be  most  inconvenient,  if,  in  cases  where  a 
deed  is  produced  by  the  party's  attorney,  inquiries  were  to  be  made  how 
and  where  he  got  it. 

Williams,  J.,  concurred. 

Coleridge,  J.  Evidence  of  the  custody  from  which  a  deed  thirty 
years  old  comes  is  given,  not  as  a  ground  for  reading  the  instrument  for 
or  against  a  party,  but  only  to  afford  the  judge  reasonabi.e  assurance  of 
its  authenticity.  Rule  absolute. 

(a)  See  Doe  dcm.  Neale  v.  Samptetj  8  A.  &  £.  151 ;  Cmighlon  t.  J:lak%  12  M.  &  W.  205  i 
Megina  v.  Keniluorik,  7  Q.  B.  642. 
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Proceedings  of  magistntes  ibr  restitution  of  premiseSf  under  sect.  16of  stat  11  6.  2,  c.  I9| 
are,  by  sect.  17,  to  be  revised  (in  England)  by  the  judges,  on  circuiti  itc^  acting  as  in 
dividual  justices. 

.Hdd^  therefore,  that  the  allegation  in  an  indictment,  that  an  order  was  made  by  A.  and  B., 
the  justices  of  assize  for  Surrey,  was  not  supported  by  a  certificate  of  such  »n  order  signecf 
by  the  deputy  clerk  of  assize  in  the  same  way  as  an  order  of  court. 

SanbU^  that  it  is  not  necessary,  on  such  indictment,  to  prove  tlie  proceedings  before  tlie  ma- 
gistrates, preliminary  to  tlio  restitution ;  and  dtat  it  is  sufficient  to  pfit  in  the  record  made 
up  by  them,  in  which,  after  reciting  the  complaint  and  other  proceedings,  they  declare 
that  diey  put  the  complainant  into  possession. 

Semble,  that  orders  vnder  s.  17,  of  staL  II  G.  2,  c.  19,  should  be  signed  by  the  judges  who 
make  them. 

Indictment  for  disobedience  to  an  order  of  restitution  under  stat.  11  Gr 
2,  c.  19,  ss.  16,  17. 

The  first  count  was  in  substance  as  follows. 

That  William  Sewell  appeared  before  Jamres  Traill,  Esq.,  and  Henry 
Weston,  Esq.,  two  of  the  justices  of  the  county  of  Surrey,  and  eomplained 
upon  his  oath  that  he  did  demise  at  rack-rent  unto  Henry  Wilson,  of,  &c., 
a  messuage,  &c.,  called,  &c.,  situate  in  the  parish  of  St.  Saviour's,  in  the 
county  of  Surrey  ;  and  that  on  the  29th  of  September,  &c.,  there  was  in 
arrear,  &c.,  (averments  that  half  a  year's  rent  was  in  arrear,  the  pre- 
mises deserted,  and  no  sufficient  distress  to  be  had.\  That  tbe  said  W. 
Sewell  did  then  request  the  said  justices  to  go  ana  view  tbe  said  mes- 
suage, &c.,  and  to  proceed  therein  according  to  the  form  of  the  statute  in 
that  case,  &c.  That  the  said  justices  did  thereupon  afterwards,  in  pur- 
suance of  the  said  request,  and  in  consequence  of  the  said  complaint^  go, 

(6)  See  Regina  v.  Trmll,  12  A.  &  E.  701. 
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&c^  (averment  of  proceedings  by  the  justices  according  to  s.  16  of  the 
statute,  on  a  first  and  second  view,  and  that,  upon  the  said  view,  Wilson 
did  not  nor  did  any  person  on  his  behalf  appear  and  pay,  &c.,  and  there 
was  not  sufficient  distress  to  be  had  upon  the  premises,  &c.;)  and  there- 
upon the  said  justices  put  the  said  W.  Se\7ell  into  possession  of  the  said 
premises  according  to  the  form  of  the  statute  in  such  case,  &c.;  and  that 
the  said  W.  Sewell  had  thenceforth  kept  possession  thereof.     That  after- 
wards, to  wit,  on,  &c.,  the  justices  caused  the  proceedings  *to  be     r^ign 
recorded  :  (here  the  record  was  set  out,  stating  the  complaint  on 
oath,  its  subject  matter,  view  by  the  magistrates,  notice  affixed  on  the 
premises,  &c.,  second  view,  default  by  tenant,  &c.,  and  possession  given 
to  the  complainant,  October  18th,  1839.)    That  neither  of  the  said  jus- 
tices had  any  interest  in  the  premises.   That  afterwards,  to  wit,  &c.,  at  the 
assizes  (a)  held  at  Kingston  upon  Thames  in  and  for  the  said  county  of 
Surrey,  before  the  Right  Honourable  James  Lord  Abingcr,  Chief  Baron, 
&€.,  the  Honourable  Sir  Joseph  Littledale,  Knight,  one,  &c.,  and  others 
their  fellows,  justices  of  our  said  lady  the  queen,  appointed  to  take  the  as-* 
sizes  for  the  said  county  of  Surrey  according  to  the  form  of  the  statute  in 
that  case,  &c.,  the  same  then  and  there  being  the  next  assizes  held  in  and 
for  the  said  countyof  Surrey,  after  the  putting  of  the  said  W.  Sewell  into 
possession  of  the  said  premises  as  aforesaid,  the  said  Henry  Wilson  did 
make  appeal,  and  apply  to  the  said  Right  Hon.  J.  Lord  A.  and  Hon. 
Sir  J.  L.  knight,  then  and  there  being  such  justices  of  assize  for  the  said 
county  of  Surrey,  which  was  the  county  in  which  the  said  messuage,  &c., 
lay  and  were  situate  as  aforesaid,  and  then  and  there  required  the  said 
justices  of  assize^  to  wit  the  said  J.  Lord  A.  and  Sir  J.  L.,  to  examine  in 
a  summary  way  the  said  proceedings  of  the  said  H.  Weston  *and     |-*^go 
J.  Traill  as  such  justices  as  aforesaid ;  and  that  afterwards,  at    '- 
the  assiases  aforesaid,  to  wit,  on,  &c.,  in  the  county  aforesaid,  the  said 
justices  of  assize  did  hear  the  said  appeal,  and  then  and  there  examine 
in  a  summary  way  the  said  proceedings  of  the  said  H.  Weston  and  J. 
Traill  as  such  justices  as  aforesaid,  and  did  then  and  there  duly  consider 
the  same,  and  did  then  and  there,  in  exercise  of  the  powers  conferred 
upon  the  said  last- mentioned  justices  of  assize  by  the  statute  in  such  case, 
&c.,  by  their  certain  order  then  and  there  made,  order  restitution  to  be 
made  of  the  said  premises,  to  wit,  the  said  messuage,  &c.,  to  the  said  H. 
Wilson,  together  with  his  expenses  and  costs,  amounting,  &c.,  to  be  paid 

(a)  Stat.  11  G.  2,  &  19,  s.  17,  provides:  «That  such  proceedings  of  the  said  justices  shall 
be  ezaminoble  in  a  summary  way  by  the  next  justice  or  justices  of  assize  of  the  respective 
oounties;,  in  which  such  lands  or  premises  lie ;  and  if  they  lie  in  the  city  of  London  or  county 
of  Middlesex,  by  the  judges  of  the  Courts  of  King*8  Bench  or  Common  Pleas ;  and  if  in 
the  ooianties  palatine  of  Chester,  Lancaster,  or  Durham,  then  before  the  judges  tliereof; 
and  if  in  Wales,  then  before  the  courts  of  grand  sessions  respectively ;  who  are  hereby  re- 
speetively  empowered  to  order  restitution  to  be  made  to  such  tenant,  together  with  his  or 
her  expenses  and  costs,  to  be  paid  by  the  lessor  or  landlord,  lessors  or  landlords,  if  they  shall 
toe  cause  for  the  same ;  and  in  case  thoy  shall  affirm  the  act  of  the  said  justices,  to  award 
UQl  exceeding  (UL  fixr  the  firivolous  appeaL 
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to  the  said  H.  Wilson  by  the  said  Waiiam  Sewdl.     That  the  «aid  W. 
Sewf  H  appeared  before  the  raid  justices  of  assize  on  the  beaiifig  of  the 
said  appeal :  and  that  the  said  last-mentioned  order  was  afterwards,  to 
wit,  &c.,  duly  and  personally  senred  upon  the  said  W.  Sewell ;  and  that  the 
said  W.  Sewell  then  and  there  had  notice  and  knowledge  thereof,  and 
was  then  and  there  reqmsted  and  reqwed,  &e.,  (to  restore  possession 
according  to  the  last-meationed  order ;)  and  the  said  W.  SeweD  then  and 
there  had  notice  of  the  several  matters  hereinbefore  mentioned.    Averments, 
that  a  reasonable  time  for  restitation  had  elapsed ;  that  Wilson  had  always 
been  ready  and  willing  to  accept  and  receive  restitution,  but  thai  defend- 
ant neglected  and  refused,  and  had  hitherto  neglected,  &c.,  to  make  res- 
titu  ion,&c.,  as  by  the  last-mentioned  order  was  dnrected,  nor  had  heobeyed 
the  said  last-mentioned  order,  though  often  requested,  &jc.:  but  that  he 
had,  from  the  time  of  obtaining  possession  as  aforesaid,  hitherto  kept  and 
retained  the  same,  in  contempt  of  the  said  last- mentioned  justices  of  afr- 
•ize  and  of  the  said  last-mentioned  order,  and  against  the  peace,  &c 
^QAi        **The  second  count  was  in  a  stmilar  form,  but  not  setting  out 
^    the  record  of  proceedings  before  the  justices  of  peace. 

Plea.    Not  guilty. 

On  the  trial,  before  PAaxe,  B.,  at  the  Ouiliord  Summer  assizes,  1844, 
after  proof  of  the  original  proceedings  before  the  magistrates  by  an  ex- 
amined copy,  the  following  order  (being  that  which  the  defendant  was  in- 
dicted for  disobeying)  was  produced  by  a  clerk  of  the  crown  oflSce. 

«* Surrey,  1   At  the  assizes  held  at  Kingston  upon  Thames,"  &e.,  (*on,** 

»  wit  J  &c.  (23d  March,  3  Vict.,)  •«  before  the  Right  Hon.  James  Lord 
Abihger,  chief  baron,'^  &c.,  m  the  Hon.  Sir  Joseph  LrrrLEDALf,  Knight, 
one  of  the  jtisiices,'*  fcc.,  <«  and  others  their  follows,  justices  of  our  said 
lady  the  que^  appointed  to  take  the  assizes  for  the  said  county  of  Surrey, 
according  to  the  form  of  the  statute,"  &c.  «« Whereas  at  these  present  as- 
sizes an  appeal  according  to  the  form  of  the  statute,"  &c.,  «  was  made  to 
the  above-named  justices  of  asuze  on  the  part  of  one  Henry  Wilson,  the 
tenant  hereinafter  mentioned,  against  the  proceedings  hereinafter  set  forth 
and  stated  to  have  been  taken  and  recorded  by  James  Traill  and  Henry 
Weston,  Esquires,  two  of  the  justices,"  &g.  <«  assigned  to  keep  the  peace," 
&c.,  <«the  record  of  which  said  proceedings  is  in  the  words  and  figures 
ft>IIowing,"  &c.  (setting  it  out:)  ««Now,  the  above-named  justices  of  as- 
size, having  heard  the  said  appeal,  and  duly  considered  the  same,  do,  in 
the  exercise  of  the  power  conferred  upon  them  by  the  statute,"  &c.,  «<  order 
restitution  to  be  made  of  the  said  premises,  in  the  hereinbefore  recited 
record  of  proceedings  mentioned  and  described,  to  the  said  H.  Wilson, 
the  tenant  hereinbefore  mentioned,  together  with  his  expenses  and  costs 

^1651     ^'^^^n^ii^  to  t^^  su°^  ^f  *3(H,  8s*  4d.  to  be  paid  to  the  said 
^    H.  Wilson  by  the  said  William  Sewell  the  landlord." 

(Signed)        ^«  R.  Marshall  Straight, 

ft«  Deputy  Clerk  of  Asnze,'* 
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He  witness  had  obtained  this  document  from  the  crown  of&ce,  where  it 
was  lodged  on  Idth' Jane,  1840.  Mr.  Denman,  the  clerk  of  assize,  being 
called,  proved  that  Mr.  Straight  was  his  deputy,  and  that  the  document 
produced  bore  Mr.  Straight's  signature,  and  was  stamped  with  the  stamp 
rfbis  office,  which  is  put  upon  all  orders  of  court  and  indictments.  Mn 
Denman  added  that  there  was  in  such  cases  no  other  document  than  this. 
The  order  was  then  received  and  read. 

At  the  end  of  the  case  for  the  crown  the  defendant's  counsel  objected : 
1.  That  proof  should  have  been  offered  of  the  complaint  by  the  defend* 
ant  to  the  magistrates,  to  give  jurisdiction.  2.  That  the  order  of  restitu- 
tion was  not  proved  as  alleged  in  the  indictment ;  the  allegation  being 
tkat  it  was  an  order  of  Lord  Abikgek,  C.  B.,  and  Littledale,  J.,  whereas 
the  proof  was  of  an  order  of  the  court.  3.  That  the  order  produced  was 
not  addressed  to  Sewell,  and,  therefore,  not  an  order  on  him ;  and,  if,  as 
a  general  order,  it  was  binding  on  the  sheriff  or  on  those  in  possession  of 
the  premises,  still  Sewell  was  not  liable.  4.  That,  as  the  order  of  resti* 
tntion  was  in  the  nature  of  a  reversal,  and  the  charge  against  the  defend* 
ant  was  for  wUftd  contempt  of  it,  proof  ought  to  have  been  given  that  it 
was  in  his  power  to  restore  possession.  Pa&ke,  B.,  considered  that  the 
second  and  third  were  good  objections :  and  a  verdict  was  taken  for  the 
defendant,  his  lordship  reserving  leave  for  the  prosecutor  to  move  to  enter 
a  verdict  for  the  crown. 

In  the  next  term,  Shee^  Serjt.,  obtained  a  rufe  nisi  accordingly. 

•Sir  F.  Thesiger^  Attorney-General,  (with  whom  were  Dowling^  r»i  g^ 
Seijt.,  and  BramweU^)  now  showed  cause.  1.  The  prosecutor  ^ 
gave  no  proof  of  the  preliminary  proceedings ;  for  the  order  does  not  prove 
its  recitals.  Nor  would  it  do  so  even  if  it  were  a  record.  According  to 
the  argument  which  must  be  urged  on  the  other  side,  the  indictment 
would  have  been  good  if  it  had  begun  with  the  order  of  restitution;  but 
that  is  dearly  not  so.  The  complaint  ought  to  have  been  proved.  [Pat- 
TEsoN,  J.  The  prosecutor  gave  in  evidence  a  copy  of  the  original  pro- 
ceedings before  the  magistrates.]  That  contains  a  recital  only  of  the 
complaint.  [Pattesoit,  J.  Suppose  the  magistrates  had  made  the  order 
without  any  complaint.]  Here  the  indictment  alleges  a  complaint,  which 
ought  to  be  proved.  Basten  v.  Carew^  3  B.  &  C.  649,  and  Ashcrofl  v» 
Bourne^  3  B.  &  Ad.  684,  which  were  cited  on  moving  for  the  rule,  show 
only  how  far  magistrates  and  those  who  set  them  in  motion  are  protected^ 
where  there  is  jurisdiction  ;  they  do  not  bear  on  this  case.  If  this  had 
been  an  indictment  for  disobeying  the  order  of  the  magistrates,  the  reci- 
tals in  that  order  would  not  have  been  evidence  of  facts  against  the  de- 
fendant ;  Rez  V.  OUkes^  8  B.  &  C.  439  ;  indeed  it  is  often  necessary  to 
prove  mor«  than  need  even  be  stated  in  a  conviction  ;  Chaney  v.  Payne^ 
1  Q.  B.  712,  722.  [PATtEsoK,  J.  The  material  fiict  is  that  the  two 
magistrates  had  made  an  order.  The  other  statements  are  immaterial, 
and  need  not  be  proved.]    2.  Th«  order  put  in  does  not  support  the  in- 
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dictment,  which  alleges  the  order  of  restitution  to  have  been  made  bj 
Lord  Abingeb,  C.  B.|  and  LittledalE|  J. ;  whereat  the  order,  on  the 
face  of  it,  appears  to  be  made  by  those  two  and  "others  their  fellows,^' 
to  whom  it  refers  as  «<the  above  named  justices."  [Coleridge,  J. 
*1671  *'^^'  others  their  fellows  are  not  named,]  Stat.  11  G.  2,  c.  19,  s. 
''  17,  does  not  contemplate  an  act  literally  in  court;  for  the  justices 
of  assize  sit  in  separate  courts.  It  was  not  necessary  that  the  order 
should  have  been  in  writing.  If  in  writing,  it  should  have  been  signed 
by  the  judges  themselves,  who  ought  to  have  made  it  as  individuals. 
That  which  is  produced  is  an  order  of  court  on  the  face  of  it,  and  not 
what  it  is  alleged  to  be  in  the  indictment. 

The  3d  and  4th  objections  were  not  gone  into.  Rex  v.  TVai/,  12  A. 
&  E.  761,  was  cited :  and  the  court  called  upon 

Shee^  Serjt.,  and  Bovill^  to  answer  the  second  objection.  Appeal  to 
the  justices  of  assize  is  given  by  the  statute.  [Lord  Denman,  C.  J.  The 
statute  uses  the  term  justice  of  assize  in  its  popular  sense.]  Even  if  that 
be  so,  still  they  are  to  act  as  justices  of  assize  and  not  simply  as  judges; 
and,  therefore*  the  signature  of  the  clerk  of  assize  is  sufficient  to  authenti- 
cate acts  which  in  that  character  they  may  perform.  [Patteson,  J. 
Can  you  mention  any  thing  not  done  by  a  court,  in  that  character,  which 
is  so  authenticated  ?]  / 

Lord  Denman,  C.  J.  It  is  clear  that  the  proof  in  this  case  was  in- 
sufficient. The  indictment  is  correct  in  form ;  for  the  meaning  of  the 
statute  is  that  these  orders  of  justices  should  be  revised  by  persons  going 
the  circuit  as  judges,  not  by  those  merely  named  in  the  commission. 
The  acts  in  question  are  not  among  those  which  the  commission  au- 
thorizes. Therefore  I  think  that  the  judges  should  act  as  individuals 
under  the  provisions  of  the  statute ;  and  proof  should  be  given  that  they 

^1681     ^^^  ^  *^^^ '  ^^^*  ^^  ^^  ^^^  ^^^  intended  that  they  should  perform 
this  duty  as  a  court,  the  certificate  of  the  clerk  of  assize  is  not 
applicable. 

Patteson,  J.  The  seventeenth  section  of  stat.  11  G.  2,  c.  19,  which 
makes  the  proceedings  of  the  justices  « examinable,"  ««by  the  next 
justice  or  justices  of  assize  of  the  respective  counties,"  gives  this  power 
to  judges  of  the  courts ;  not  to  the  persons  in  the  commission  as  such, 
but  to  judges  of  the  courts  of  Westminster  who  are  travelling  as  justices 
of  assize ;  the  authority  is  given  to  them  as  individuals.  The  allegation 
in  the  indictment,  then,  is  correct ;  but  the  proof  offered  is  of  an  act  of 
the  court.  I  rather  think  that  the  order  should  have  the  signatures  of  the 
judges  who  make  it :  but  it  is  not  necessary  to  determine  that  point ;  for 
in  this  case  there  was  no  evidence  that  the  order  was  made  by  Lord 
Abinger  and  Mr.  Justice  Littledale.  The  signature  of  the  deputy 
clerk  of  assize  does  not  prove  that  it  was  done  by  those  particular  mem- 
bers of  the  commission. 

Williams,  J.    The  simple  question  is,  whether  the  certificate  of  Mr. 
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Straight  b  proof  of  an  order  alleged  to  have  been  made  by  Lord  Abingeb 
and  Mr.  Justice  Littleoale.  K  the  order  bad  been  made  judicially  by 
Yirtue  of  their  authority  under  the  commission,  perhaps  it  would  have 
been  correct :  but  there  is  nothmg  in  the  commission  that  has  reference 
to  such  a  power. 

C0LERIDGE9  J.  The  question  turns  on  sect.  17;  and  it  is,  whether  this 
be  a  power  given  to  the  commissioners  of  assize  or  to  individuals.  I 
bare  no  doubt  that  the  latter  is  the  true  construction.  Other  parts  of  the 
same  Mause  show  it.  If  the  lands  lie  in  the  city  of  London,  or  r*igQ 
in  Middlesex,  the  proceedings  are  to  be  examinable  «by  the 
jadges  of  the  court  of  King's  Bench  or  Common  Pleas ;"  if  in  the  coun. 
ties  palatine,  «Mhen  before  the  judges  thereof;"  <«if  in  Wales,  then," 
(cbanging  the  phrase)  <«  before  the  courts  of  Giind  Sessions  respectively." 
If,  then,  the  judges  act,  not  as  the  court  sitting  under  the  commission, 
bat  as  individuals,  there  is  no  proper  authentication  of  their  act  in  this 
case.  The  clerk  of  assize  clearly  cannot  give  it :  there  must  be  some 
other  way.  Probably  the  signature  of  the  judges  themselves  might  be 
proper:  but  at  all  events  the  officer  cannot,  by  his  signature,  authenticate 
the  act  of  an  individual  justice.  Rule  discharged. 


WILUNGTON  against  BROWNE. 

h  an  action  for  rent  payable  nnder  an  agrrement  with  trustees  of  turnpike  roads,  demising 
lolls  and  toll-houses,  the  declaration  need  not  show  that  the  forms  required  by  staL  3  G. 
4,  c.  12C,  s.  55,  were  observed  in  the  letting. 

It  is  sufficient  if  the  count  states  that,  at  a  meeting  of  the  trustees,  held  at,  &o.,  the  tolls,  &c. 
were  put  up  to  be  let  by  auction  under  certain  conditions,  &c.,  at  which  meeting  A.  B. 
was  the  last  and  highest  bidder,  and  thereupon,  by  a  memorandum  of  agreement,  ^, 
it  wa!i  wimessed,  &c.;  mutual  promises,  and  entry  of  defendant 

Id  an  action  on  such  agreement,  if  the  instrument  be  produced,  stating  that  the  trustees  have 
oontrartcd,  &c.  with  the  lessee,  **  wimess  the  hands  of  C.  and  D^  two  of  the  trustees,"  &c^ 
and  of  the  defendant,  and  the  signatures  of  defendant  and  of  C.  and  D.  be  proved,  such 
instrument  is  evidence  against  the  defendant  that  C.  and  D.  were  trustees,  and  will  sup- 
jiort  a  verdict  against  him  in  an  action  at  their  suit  as  trustees,  though  there  be  no  other 
prcx>f  that  they  were  so. 

Assumpsit.  The  plaintiff,  clerk  to  the  trustees  under  stat.  2  &  3  W. 
4,  c.  li.  (local  and  personal,  public,)  ««for  maintaining  several  roads 
leading  to  and  from  the  town  of  Tamworth,"  &c.,  declared  on  behalf  of 
the  trustees,  against  the  defendant  as  one  of  the  sureties  for  William 
Harrison  under  an  agreement  by  which  'Harrison  became  renter  r«i7Q 
of  certain  tolls,  tolI*houses  and  toll-gates,  and  which  was  alleged 
to  hare  been  signed  by  Edward  Wingfield  Dickenson  and  Edward 
Fanner,  two  of  the  trustees,  and  by  Harrison  and  the  defendant.  Breach, 
non-payment  of  rent. 

The  declaration  stated  the  letting  to  be  as  follows.     <<  For  that,  whereas, 
after  the  makio^  of  the  said  act  of  parliament,  to  wit,  on,"  &c.,  «« at  a 

yoL,  yiii.  14 
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meeting  of  the  said  trustees  then  beld  at  flie  house  of,"  &c.,  « in  Tarn- 
worth,"  &c.,  «  the  tolls,  to  be  collected  by  virtue  of  the  said  act,  of  the 
several  turnpike  gates  then  erected  upon  the  said  roads,  and  the  toll* 
houses  and  toll-gates  at  which  the  same  tolls  were  payable,  were  put  op 
in  order  to  be  let  to  farm  by  auction  for  one  year,  to  commence,"  &c., 
<Mn  eight  parcels  or  lots,  and  subject  to  certain  conditions,  being  the 
same  parcels  or  lots  and  conditions  as  were  and  are  mentioned  in  the 
memorandum  of  agreement  hereinafter  mentioned  :  at  which  said  meeting 
one  William  Harrison  was  the  last  and  highest  bidder  for  the  third  of  the 
said  parcels,"  &c.,  « described,"  &;c. ;  and  thereupon  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on,"  &c.,  "by  a  memo- 
randum of  agreement,"  "then  made  and  signed  by  E.  W.  Dickenson 
and  E.  Farmer,  then  being  two  of  the  said  trustees,"  and  by  Harrison 
and  defendant,  after  certain  recitals,  "it  was  witnessed,"  &c.,  (the  agree- 
ment was  then  set  out:)  "and  thereupon,  the  said  agreement  being  so 
made,"  &c.,  "in  consideration,"  &c.  (mutual  promises,  and  entry  of 
defendant.) 

Plea,  non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  last  Warwick  assizes,  the 
plaintiff  put  in  the  memorandum  of  agreement,  to  which  the  conditions 
*1711  ^^  ^^'^  ^^^^  prefixed.  *The  memorandum  began  as  follows. 
"W^illiam  Harrison,  of,"  &c.,  "having  become  the  highest  or 
last  bidder  for  lot  3,"  &c.,  "at  the  sum  of,"  &c.,  "for  the  said  term," 
^.,  "and  having  produced,"  &c.  (defendant  and  the  Rev.  Robert  Watkin 
Lloyd,)  "  as  his  sureties,  for  the  purpose  before-mentioned,  the  trustees 
of  the  said  turnpike  roads,  in  pursuance  of  the  power  or  authority  given 
to  or  vested  in  thetn  in  and  by  the  before-mentioned  acts,"  &c.,  "  and 
of  all  and  every  other  powers,"  &c;,  «  have  contracted  and  agreed,  ^nd 
do  hereby  contract  and  agree,  with  the  said  W.  Harrison  to  let  to  him, 
and  the  said  W.  Harrison  doth  hereby  agree  to  take,  the  said  tolls  and 
premises,  &c.,  "  for  the  said  term,"  &c.,  « at  and  for  the  said  rent," 
&c.,  "and  under  and  subject  to  the  conditions,"  &c.  Promise  and 
agreement  by  Harrison  and  the  sureties  "  to  and  with  the  said  trustees 
of  the  said  turnpike  roads,"  that  Harrison,  his  executors,  &c.,  shall  pay 
the  rent  and  perform  the  conditions.  "  Witness  the  hands  of  Edward 
Wingfield  Dickenson  and  Edward  Parmer^  two  of  the  trustees  of  the  saiil 
turnpike  roads,  and  of  the  snid  William  Harrison  and  R.  W.  L.  and  R. 
C.  B."  (the  sureties,)  "the  day  and  year,  and  at  the  place,  first  above 
written. 

>«  £.  W.  DicKEivsozr*  Wm.  Habrisok. 

"  Edwd.  Farmsjl  R.  C.  Browns. 

«R.  W,  Lloyd." 
The  signatures  were  proved :  but  there  was  no  evidence,  unless  from  the 
agreement  itself,  that  Dickenson  and  Farmer-  were  trustees.     Humfrey^ 
for  the  defendant,  contended  that  the  plaintiff  must  be  nonsuited  ;  and  be 
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cited  the  dicta  of  Taunton  and  Patteson,  Js.,  in  Pearse  v.  MorrUXf 
2  A.  &  E.  84.  The  Lord  Chief  Baron  was  of  opinion  that  •the  r.i^o 
agreement,  stating  Dickenson  and  Farmer  to  be  trustees,  was  evi*  *- 
dcDce  of  that  fact  against  the  defendant  who  had  signed  the  instrument 
so  wordedy  but  he  reserved  leave  to  move  for  a  nonsuit  Verdict  for 
plaintifil 

Humfreyy  in  last  tenn,(a)  moved  accordingly.  Stat.  3  G.  4,  c.  126, 
K  57,  requires  the  signature  of  the  trustees  or  «« two  or  more  of  them,"  or 
of  their  clerk  or  treasurer,  to  all  agreements  of  this  kind  ;  and,  the  right 
of  action  here  depending  upon  the  statute,  strict  proof  must  be  given  that 
the  requisite  has  bees  fulfilled.  The  objection  suggested  by  Taunton 
and  Patteson,  Js.,  in  Pearse  v.  Morrice^  2  A.  &  E.  84,  arises  equally 
in  this  case  ;  and  Com.  Dig.  Faity  (£.  2),  there  cited,  applies.  [Wight- 
lUN,  J.  In  Pearse  v.  Mortice  there  was  a  deed  in  two  parts  ;  and  the 
only  part  supposed  to  have  been  executed  by  the  trustees  was  not 
produced.  It  was  said  there  that  the  defendant  was  not  concluded 
by  his  signature  to  the  counterpart.  Lord  Denbcan,  C.  J.  The  question 
here  is,  whether  the  defendant's  signature  is  not  evidence  against  him  tbi^t 
Dickenson  and  Farmer  were  trustees.]  That  which  follows  the  <«  in  cujtu 
m  testinumimm*^  is  no  part  of  the  deed.  [Lord  Denman,  C.  J.  Still  it 
may  be  evidence.  Wightman,  J.  If  a  party  writes  any  thing  on  the 
deed,  it  may  be  evidence  against  him.  Lord  Denman,  C.  J.  We  will 
speak  to  my  brother  Patteson  on  this ;  and,  if  he  adheres  to  his  doubt, 
we  will  grant  a  rule.]  There  is  also  an  objection  in  arrest  of  judgment. 
Stat.  3  G.  4,  c.  126,  s.  56,  'requires  certain  formalities  when  a  r»^<7« 
meeting  is  held  for  letting  tolls  and  gates :  the  declaration  here 
does  not  state  that  those  have  been  observed.  [Wightman,  J.  What 
shonld  it  set  finth?  It  should  have  stated  that  the  observances  were  gout 
through  ;  or  diould  at  least  have  said  that  the  proceedings  were  <«  duly*' 
taken.  It  ought  in  some  manner  to  appear  that  the  statutory  power  was 
foUowed.  Cur.  adv.  vuU. 

Lord  Dekman,  CL  J.,  ia  the  same  term,  (November  12,)  delivered  the 
jadgment  of  the  court. 

We  have  ascertained  from  my  brother  Patteson,  that  he  thinks  the 
Lord  Chief  Baron  was  clearly  right  in  this  case.  And  we  are  of  opinion 
that  a  party  executing  an  instrument  in  which  persons  are  stated,  as  they 
are  here,  to  be  trustees,  admits  that  they  are  trustees,  and  the  instrument 
is  receivable  as  evidence  against  him.  Therefore  there  is  no  ground  fof 
a  nonsuit  We  think  also,  as  to  the  motion  in  arrest  of  judgment,  that 
it  was  not  necessary  to  set  forth  the  proceedings  required  by  the  act  of 
parliament.  Rule  refused. 

(a)  Norember  Sth.  Belbre  Lord  Denman,  C.  J^  Williams,  Coleridge,  and  Wightman,  Ji. 
Iff  aa  orenigh^  thia  caaa  was  not  inteited  among  thoaa  of  tfaa  tana. 
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*174]       •BRACEGIRDLE  against  PEACOCK  and  MAYNARD. 

Trespass  for  breaking  and  entering  plaintiff's  close,  called,  &c.,  and  cutting  down  and  pro** 
trating  100  yards  of  his  rails  there  standing.  Flea,  a  public  right  of  way  over  the  close, 
and  that  defendants  were  using  tlie  said  way,  and  because  the  said  rails  were  wrongfully 
erected  upon,  and  standing  in  and  obstructing  the  said  way,  they  prostrated  the  8ame,&c., 
which  are  the  same  supposed  trespasses,  &c.  Replication,  that  the  said  rails  were  not 
standing  in  the  said  way,  in  manner,  &c.     Issue  thereon. 

The  defendants  had  cut  down  some  rails  of  the  plaintiff  standing  on  a  public  highway  in 
the  close  described,  and  other  rails  belonging  to  him,  which  were  in  the  same  close  and 
not  on  the  highway. 

Held,  that  the  plaintiff  could  not  recover :  lor,  by  taking  issue  on  a  plea  which  restricted  the 
matter  of  dispute  to  the  highway,  he  had  excluded  himself  from  proof  as  to  rails  in  any 
other  part  of  the  close ;  and,  to  recover  for  these,  he  should  have  new  assigned. 

Trespass.  The  declaration  stated  that  defendants,  on,  &c.y  and  on 
divers  other  days,  &c.,  broke  and  entered  plaintiff's  close,  situate,  &c., 
that  is  to  sav  a  certain  wharf  called  Ballast  wharf,  and  then  and  there  cut 
down,  prostrated,  &c.  the  rails  and  palings  of  plaintiff  then  standing  and 
being  in  the  said  close,  viz.  100  yards  of  rails  and  100  yards  of  paling, 
of  great  value,  &c.,  and  other  wrongs,  &c. 

Pleas.  1.  Not  guilty.  Issue  thereon.  2.  Omission  by  plaintiff  to 
give  notice  of  action  according  to  a  local  act,  (after  mentioned,)  and  to 
Stat.  5  &  6  Vict.  c.  97,  s.  4.     (Nothing  material  turned  on  this  plea.) 

3.  Right  of  way  into,  through,  over  and  along  the  said  close,  in  which, 
&c.,  for  all  the  liege  subjects,  &c.,  on  foot:  that  defendants  were  liege  sub* 
jects,  &c.,  and  having  occasion  to  use,  and  using,  the  said  way  over, 
&c.,  at  the  times  when,  &c.,  as  they  lawfully,  &c :  «and,  because  the 
said  rails  and  palings  in  the  said  declaration  mentioned,  before  the  said 
several  times  when,  &c.,  had  been  wrongfully  erected,  and  were  then 
standing,  in  and  across  the  said  highway  and  obstructing  the  same,  so 
that,  without  cutting  down,  prostrating  and  a  little  destroying  the  said 
rails  and  palings  respectively,  the  defendants  could  not  then  pass,"  &c. 
<(  through,  over,  and  along  the  said  close  in  which,  &c.,  in  the  said  high- 
*l7o1  ^^y  there  as  they  ought  *to  have  done,  the  defendants,  at  the  said 
several  times  when,  &c.,  in  order  to  remove  the  said  obstructions, 
cut  down,  prostrated,  and  a  little  destroyed  the  said  rails  and  palings  in 
the  said  declaration  mentioned,  doing  no  unnecessary  damage,"  &c. ; 
<<  which  are  the  same  supposed  trespasses  whereof  the  plaintiff  hath  above 
complained."  &c.    Verification. 

.  4.  Right  of  way  as  in  plea  3  :  that  the  locus  in  quo  and  the  way  were 
within  the  parish  of  Greenwich,  Kent,  within  and  under  the  provisions 
of  Stat.  4  G.  4,  c.  Ixx.,  local  and  personal,  public,  («for  lighting  and 
watching  the  parish  and  town  of  Greenwich,"  &c. ;  that  the  said  rails 
and  palings,  on,  &c.,  until  and  at  the  said  several  times  when,  &c.,  were, 
in  the  judgment  of  the  churchwardens  and  overseers,  &c.,  of  that  parish, 
an  obstruction  to  passengers  using  and  passing  along  the  said  way,  by 
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being  placed  upon  such  way  ;  that  the  churchwardens,  &c.,  gave  plain- 
tifi^  then  being  the  occupier  of  the  said  close  in  which,  &c.,  and  to  whom 
the  said  rails  and  palings  then  belonged,  notice,  pursuant  to  the  statute, 
to  remove  the  rail,  &c.,  but  he  neglected  to  do  so  ;  wherefore  defendants, 
as  the  servants  of  the  churchwardens,  &c.,  and  by  their  command,  at  the 
times,  &c.,  in  pursuance  of  the  statute,  took  down  and  removed  the  said 
rails  and  palings,  &c.,  (justification  of  the  other  trespasses  in  the  usual 
form ;)  doing  no  unnecessary  damage,  &c. :  which  are  the  same,  &c. 
Verification. 

Replication  to  plea  3.  «That  the  defendants,  at  the  said  several  times 
when,  &c.,  were  not  using,  passing  or  repassing,  nor  did  they  go,  pass, 
or  repass,  in,  by  or  along,  the  said  highway ;  nor  were  the  said  rails  and 
palings  then  standing  in  or  across  the  said  highway,  'in  manner  rti7/5 
and  form,  &c.     Conclusion  to  the  country.     Issue  thereon.  ** 

To  plea  4.  « That  the  said  rails  and  palings  were  not  placed  upon 
any  of  the  footways  of  the  streets,  lanes,  ways,"  &c.,  «  within  the  said 
parish  of  Greenwich,  within  and  under  the  provisions  of  the  said  statute 
in  the  said  plea  mentioned,  in  manner  and  form,  &c.  Conclusion  to  the 
country.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Maidstone  Summer  assizes,  1844, 
it  appeared  that  the  defendant  had  cut  down  palings  belonging  to  the 
plaintiflf  on  the  Ballast  Wharf  to  the  length  of  about  six  feet ;  and  the 
principal  question  of  fact  was  whether  the  ground  on  which  they  stood 
was  or  was  not  a  public  footpath.  Evidence  was  given  for  the  defend- 
ants to  show  the  existence  and  direction  of  the  alleged  public  way.  The 
learned  Judge  lefc  it  to  the  jury  to  say,  first,  whether  there  was  an  ancient 
footpath  over  Ballast  Wharf;  and,  secondly,  whether  the  w^hole  of  the 
palings  cut  down  stood  upon  the  ancient  footpath.  The  jury  found  that 
there  was  an  ancient  footpath  ;^but  that  the  fence  cut  down  did  not  all 
stand  upon  it.  The  plaintiff's  counsel  contended  that  the  plaintiff  was 
entitled  to  a  verdict  in  respect  of  that  part  which  did  not  stand  upon  the 
footpath :  but  the  learned  judge  was  of  opinion  that  the  defendant  must 
have  a  verdict  generally  on  the  last  two  issues.  He  referred  to  Bowen 
V.  Jenkinj  6  A.  &  E.  911,  and  declined  to  reserve  the  point.  Verdict 
for  plaintiflf  on  the  first  issue,  and  on  the  first  of  two  issues  joined  upon 
the  replication  to  the  second  plea:  for  defendants  on  the  second  of  those 
^issues.  For  defendants  on  the  issues  upon  the  replication  to  the  r«|77 
third  and  fourth  pleas.  ** 

Platiy  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial  {a)  on 
the  ground  of  misdirection.     In  this  vacation,(&) 

Bramwell  and  Lush  showed  cause.'  Bowen  v.,Jenkiny  6  A.  &  E.  911, 
decides  this  case.     There,  in  an  action  for  disturbance  of  common  by 

(a)  The  rule  was  erroneously  drawn  up  in  the  alternative ;  to  enter  a  verdict  for  the  plaiii- 
dfl*  00  the  last  two  issues,  or  for  a  new  trial. 

(J*)  December  4th.    Before  Lord  Den  man,  C.  J^  Patteson,  and  Wightman,  Js. 

K 
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turning  on  cattle,  the  defendant  pleaded  common  appurtenant  in  the  lo- 
cus in  quo,  and  that  he,  in  exercise  of  that  right  of  common,  turned  on 
the  said  cattle,  being  bis  own  commonable  cattle  levant  and  couchant  on 
the  land  to  Avhich  the  common  appertained :  the  plaintiflT  replied  that  «atl 
the  said  cattle  in  the  said  declaration  mentioned"  «  were  not  the  defend* 
ant's  own  commonable  cattle,  levant  and  couchant,"  &c. ;  and  there  was 
no  new  assignment.     Issue  being  joined  on  the  replication,  this  court  held 
the  defendant  entitled  to  succeed  on  proof  that  he  possessed  land  in  re* 
spect  of  which  he  had  a  right  to  send  cattle  upon  the  common,  and  that 
some  of  the  cattle  were  levant  and  couchant ;  and  that  the  plaintiff  should 
have  new  assigned  if  he  wished  to  show  that  some  of  the  cattle  turned  in 
were  not  cattle  which  the  defendant  might  lawfully  place  there.  The  argu* 
ment  for  the  defendant  in  that  case,  and  note  (2)  to  Mellar  v.  Spatemm^ 
1  Wms.  Saund.  346  f,  6th  ed.,  there  cited,  apply  strictly  to  the  question 
now  raised.    If  it  was  intended  by  the  replication  here  to  allege,  first,  that 
the  defendants  had  no  right  to  cut  down  the  palings  anywhere,  but  that, 
*1781     ^ssui^i^g  them  *to  have  had  a  right  anywhere,  then,  secondly, 
their  acts  were  done  extra  viam,  the  defendants  ought  to  have  had 
an  opportunity  of  answering  the  latter  alternative,  ashy  pleading  a  releasp, 
or  satisfaction ;  but  from  this  the  conclusion  to  the  country  debars  them. 
If  the  declaration  was  meant  to  include  palings  not  on  the  place  alleged 
to  be  a  highway,  the  pleas  narrowed  the  subject  matter,  and  the  plaintiff, 
if  he  did  not  wish  to  accept  a  narrowed  issue,  should  have  new  assigned ; 
Rogers  v.  CustancCj  1  Q.  B.  77.     That  was  done  in  Monkntan  v.  Shejh 
herdson^  II  A.  &  £.  411,  where,  in  an  action  by  a  servant  for  wages,  the 
defendant  pleaded  an  agreement  that,  if  plaintiff  should  be  drunk  during 
his  service,  all  wages  then  due  should  be  forfeited,  and  the  plea  averred 
that,  after  the   wages   were   due,  plaintiff  became  drunk,  whereby  the 
wages  were  forfeited.     The  plaintiff  replied  a  waiver  of  the  forfeiture,  and 
also  new  assigned,  stating  that  parcel  only  of  the  wages  claimed  in  the 
declaration  became  due  before  the  drunkenness,  and  the  residue  after, 
and  that  plaintiff  declared  for  both:  and,  on  demurrer  for  duplicity,  this 
was  held  to  be  rightly  pleaded ;  because  the  plea  assumed  the  action  to 
be  brought  only  for  wages  which  had  accrued  due  before   the  intoxi- 
cation,  and,  if  the  replication  had  simply  met   the  averments  of  that 
plea,  the  plaintiff's  case  would  have  been  confined  to  the  demand  there 
pleaded  to :  a  new  assignment,  therefore,  was  necessary  for  the  purpose  of 
pointing  the  declaration  to  more  than  the  plea  answered.   A  similar  form 
of  replication  should  have  been  used  here.     The  present  pleas  assume 
that  the  palings  mentioned  in  them  are  those  mentioned  in  the  declara- 

*1791  ^^^°'  ^^^  "^  ^^^^^ '  *^^^  replication  admits  that  view,  and  acknow* 
ledges  the  existence  of  a  way,  but  denies  that  any  of  the  palings 
broken  down  were  on  it.  The  issues  are  made  to  turn  upon  the  identity 
of  the  way,  not  of  the  thing  destroyed.  In  Moses  v.  Levy^  4  Q.  B.  213, 
218,  Lord  Denman,  C.  J.,  delivering  the  judgment  of  Uie  court,  said: 
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•<  Where  the  declaration  itself  points  at  one  particular  transaction,  and  the 
plea  applies  itself  to  another  particular  transaction  of  the  same  sort,  dif- 
ferent from  that  intended  by  the  declaration,  or  where  the  plea  narrows 
the  declaration  contrary  to  the  intention  of  the  plaintiff,  a  new  assignment 
is  necessary,  but  not  where  the  declaration  is  general,  and  the  plea  also." 
Here  the  plea  was  not  as  general  as  the  declaration.  If  a  verdict  were 
entered  for  the  plaintiff  on  the  last  two  issues  because  his  complaint  re- 
lated to  the  palings  not  on  the  highway,  then,  the  plea  remaining  unan- 
swered as  to  the  palings  which  were  upon  that  way,  a  verdict  ought  not 
to  be  entered  against  the  defendant  as  to  these :  but  how  could  the  court 
apportion  ? 

Buckle  and  Peacock^  contra.     A  new  assignment  is  not  necessary  un- 
less the  plea  selects  some  particular  matters  of  complaint  from  the  decla* 
radon  and  jusiifies  those.     Where  the  plea  is  general,  no  new  assignment 
is  required  ;  and  the  proof  in  support  of  the  plea  must  be  co-extensive  with 
that  required  to  support  the  declaration.     [Patteson,  J.    If  the  plea  se- 
lects a  particular  matter  of  complaint  from  the  declaration,  the  plaintiff  is 
not  obliged  to  new  assign  on  that  account,  because  the  defendant  must 
plead  to  the  other  matters  or  remain  *undefended  as  to  those.     r»iOQ 
But  here  the  plea  is  more  specific  than  the  declaration,  and  pro-     *- 
fesses  to  answer  the  whole.     Wightman,  J.    The  declaration  speaks  of 
a  close  generally.]      That  contains  an  infinity  of  places.    If  the  locality 
was  material,  the  defendants  should  have  fixed  it.     [Patteson,  J.     They 
do.    Wightman,  J.     The  difficulty  is,  not  as  to  the  close,  but  as  to  the 
rails.     In  point  of  fact  there  was  a  highway  ;  but  part  of  the  rails  were  on 
it,  and  part  not.     If  you  had  new  assigned  as  to  the  rails  which  in  fact 
were  not  on  the  highway,  you  might  have  had  a  verdict  for  that  number. 
But,  not  doing  so,  you  are  taken  to  agree  that  all  the  rails  in  question 
were  upon  the  place  which  the  defendants  supposed  to  have  been  a  high- 
way.]   The  consequence  of  that  argument  would  be  that,  if  the  defendants 
had  cut  down  rails  on  twenty  places,  and  one  of  those  was  the  highway, 
the  plaintiff  could  not  recover.     Patteson,  J.     The  same  argument  may 
be  put  conversely  on  the  other  side.     It  turns  on  the  pleadings.     If  you, 
instead  of  new  assigning,  merely  traverse  the  plea,  you  debar  them  from 
answering  or  suffering  judgment  by  default  as  to  any  rails  which  may 
not  have  stood  on  the  highway.     They  had  a  right  to  suppose  that  you 
brought  your  action  for  certain  trespasses,  which  they  justify :  and  you 
reply  without  distinguishing  those  trespasses  from  any  others  to  which  the 
justification  may  not  extend.]     The  justification  applies  to  all  the  tres- 
passes ;  and  the  pleas  allege  that  they  are  the  same  supposed  trespasses 
of  which  the  plaintiff  has  complained.     The  plaintiff  does  not  new  as- 
sign, and  could  not  do  so  consistently  with  his  case,  because  the  hundred 
yards  of  paling  to  which  the  pleadings  apply  are  in  fact  the  same  as 
those  in  respect  of  which  he  declares.    But  his  ^replication  has  the     r»i  gi 
effect  of  a  new  assignment,  for  it  shows  that  the  acts  complained 
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of  are  not  those  which  the  defendants  allege  to  have  been  done  upon  the 
highway.     [Lord  Denman,  C.  J.    You  are  obliged  to  admit  that  they 
are  the  same  in  part ;  but  your  replication  does  not  show  which  part 
is  not  the  same.     Wightman,  J.     Bolton  v.  Sherman^  2  M.  &  W.  395, 
401,  is  an  excellent  illustration  of  this  subject.     There  the  plaintiff 
declared  for  the  conversion  of  ten  horses ;  the  defendant  justified  with  a 
quae  est  eadem  ;  but  the  plaintiff  new  assigned  ;  the  new  assignment  ex- 
tended to  the  same  number  of  horses  as  the  declaration  ;  but  the  proof  in 
support  of  it  applied  to  only  three  exclusively  of  those  referred  to  by  the 
pica ;  and  the  plaintiff  recovered  for  the  three.]     There  a  single  act  was 
done,  which  was,  or  was  not,  protected  by  a  special  contract ;  therefore 
a  new  assignment  might  be  proper.     Here  the  alleged  injury  must  neces- 
sarily consist  of  distinct  entries  into  numerous  parts  of  the  close.    To 
make  such  a  case  analogous  to  Bowen  v.  Jenldn^  6  A.  &  E.  911,  it  ought 
to  have  appeared  that  each  distinct  act  was  accompanied  by  some  exer- 
cise of  right.     The  whole  question  in  the  present  case  is,  whether  the  de- 
fendant has  specified  what  he  understands  the  plaintiff  to  mean,  so  as  to 
give  him  notice  that  the  subject  matter  as  understood  by  him  is  different 
from  that  contemplated  by  the  plaintiff.     If  he  had  done  so,  a  new  assign- 
ment would  have  been  necessary.     [Patteson,  J.     Has  not  he  done  so 
here  ?]     If  a  plaintiff  declares  for  several  trespasses,  and  the  defendant 
pleads  leave  and  license,  it  is  not  sufficient  for  him  to  prove  that  one  tres- 
♦1821     ^^^  ^^^  committed  by  license,  though  the  plaintiff  *has  not  new 
assigned,  but  replied  de  injuria.      [Patteson,  J.      That  is  an 
anomalous  case,  even  if  Barnes  v.  Hunty  11  East,  451,  which  decides  it, 
can  stand.]  The  judgments  delivered  there  do  not  put  the  case  of  license 
on  any  peculiar  ground.     [Wightman,  J.     It  has  been  said  since,  that 
Barnes  v.  Hunt  is  an  authority  only  for  cases  of  leave  and   license.(a) 
Patteson,  J.     That  has  been  said  because  the  judges  did  not  like  to 
overrule  the  case ;  but  I  think  it  is  full  of  fallacy.]   In  Freeman  v.  Crqfls, 
4  M.  &  W.  4,  to  a  declaration  in  debt  claiming  10/.  for  goods  sold  and 
delivered,  10/.  for  work  and  labour,  and  10/.  on  an  account  stated,  the 
defendant  pleaded  payment ;  and  it  was  proved  that  he  had  paid  more 
than  30/.,  but  that,  on  the  whole  balance  of  accounts,  the  plaintiff  was 
still  creditor.     The  Court  of  Exchequer  held  that  he  was  entitled  to  reco- 
ver, though  he  had  not  new  assigned  ;  for  that,  on  the  pleadings,  the  de- 
fendant undertook  to  prove  payment  of  any  sum  which  the  plaintiff  could 
claim  under  the  declaration.     [Patteson,  J.     There  the  question  related 
only  to  the  occasion  of  a  particular  payment.     Here  the  defendant  says 
generally  that  he  has  a  justification  for  every  thing  that  he  has  done  ;  and 
the  plaintiff  denies  that  by  his  replication.     Then,  at  the  trial,  he  says 
that  he  proceeds  for  the  paling  which  was  not  on  the  highway.]     Rogers 
V.  Custance,  1  Q.  B.  77,  is  no  authority  for  the  defendants.     There  the 

(a)  See  Botcen  v.  Jenkin,  6  A.  &:  £.  910.     See  also  the  dictum  of  Parke,  R,  in  SoUy  v 
AhiA,  4  Dowl.  P.  C.  248,  252  j  S.  C^  2  C,  M.&.  R.  305,  5Tyrwh.  625. 
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Jecjaration  was  general,  for  work  and  labour;  the  plea  stated  that  the 
work  was  done  under  contract  for  a  certain  pricCi  but  that  a  contract  for 
a  lower  price  was  substituted ;  that  the  debt  claimed  in  the  declaration 
accrued  under  that  'contract,  and  that  defendant  paid  and  plaintiff  r»ioQ 
accepted  the  amount.  The  plaintiff  traversed  payment  and  ac- 
ceptance of  the  sum  mentioned  in  the  plea ;  and  it  was  held  that  he  could 
not  give  evidence  of  any  claim  not  included  in  the  second  contract  be- 
cause he  had  not  new  assigned.  There  the  declaration  was  general,  and 
the  plea  restricted.  Here  the  plea  is  co*extensive  with  the  declaration  : 
the  plaintiff  could  not  new  assign  without  claiming  something  to  which 
he  does  not  in  fact  assert  any  title.  [Patteson,  J.  Your  argument 
makes  the  quantity  stated  in  the  declaration  material.]  The  case  is  an- 
alogous to  those  in  which  it  has  been  held  that,  if  a  plaintiff,  declaring  in 
trespass,  names  the  close,  and  the  defendant  pleads  liberum  tenementum, 
generally,  the  plaintiff  may  recover  if  he  proves  a  trespass  in  any  close  of  his 
bearing  the  name,  though  the  defendant  may  prove  that  he  had  a  close  of 
the  same  name,  situate  in  the  same  parish,  and  there  is  no  new  assign- 
ment ;  Cocker  v.  Crompton^  1  B.  &  C.  489 :  the  principle  of  which  is 
explained  by  Smith  v.  Royston^  8  M.  &  W.  381,  and  was  acted  upon  in 
Lempriere  v.  Humphrey^  3  A.  &  E.  181.  [Patteson,  J.  In  Cocker  v. 
CromptoTiy  the  plaintiff  laid  all  the  trespasses  in  a  close  named  as  his,  and 
the  defendant  did  not  limit  the  description.  Here  the  trespasses  are  laid 
in  the  Ballast  Wharf;  the  defendants  plead  that  they  were  committed  on 
a  highway  there  :  if  the  plaintiff  meant  to  rely  on  trespasses  committed 
elsewhere  in  the  close,  he  should  have  new  assigned.]  In  Ellison  v. 
blesy  11  A.  &  E.  665,  to  a  declaration  in  trespass  quare  clausum  fregit, 
describing  the  close,  a  right  of  way  over  that  close  was  pleaded ;  the 
plaintiff  new  assigned,  alleging  a  trespass  out  of  the  •way  in  the  r*ioA 
plea  mentioned ;  and  the  defendant  pleaded  thereto  that  plaintiff  ^ 
had  obstructed  the  said  highway  in  the  plea  mentioned,  wherefore  de- 
fendant passed  out  of  the  highway,  &c.  The  plaintiff  replied  De  injuri&, 
and  gave  evidence  applying  to  a  way  over  the  close,  which  way  had  not 
been  obstructed :  and  it  was  held  that  the  defendant  could  not  insist  upon 
applying  his  plea  to  another  way  over  the  same  close,  which  the  plaintiff 
had  obstructed.  [Patteson,  J,  He  had  expressly  directed  his  justifica- 
tion to  that  way  which  the  plaintiff  admitted.  If  he  meant  a  different 
way,  he  should  have  pleaded  accordingly.]  Cur,  adv,  vulL 

Lord  Denman,  C.  J.,  in  this  vacation,  (December  11th,)  delivered  the 
judgment  of  the  court. 

This  was  an  action  of  trespass  for  breaking  and  entering  a  close  of  the 
plaintiff,  and  cutting  down  and  destroying  the  rails  and  palings  of  the 
plaintiff  there  standing  and  being  on  the  close,  to  wit,  one  hundred  yards 
of  the  rails  and  one  hundred  yards  of  the  palings.  The  defendants  justi^ 
fied  all  the  trespasses  generally  under  a  right  of  way,  and  because  thf; 
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rails  and  palings,  at  the  time  when,  &c»,  were  standing  in  and  across  the 
way  and  obstructing  it.  The  plaintiff  replied  that  the  said  rails  and 
palings  were  not  then  standing  in  or  across  the  way;  and  issue  was 
joined.  Upon  the  trial  it  was  proved  that  some  of  the  rails  cut  down  by 
the  defendants  were  standing  upon  the  way,  and  some  not :  and  it  was 
contended,  for  the  plaintiff,  that  he  was  entitled  to  recover  in  respect  of 
the  rails  which  were  not  standing  upon  the  way,  under  the  issue  joined 
upon  the  replication,  and  without  any  new  assignment. 
*1851  *^^  ^^*  however,  of  opinion  that  the  plaintiflTis  not  entitled  to 
recover,  and  that,  as  the  number  and  quantity  of  the  rails  were  im- 
material, and  alleged  generally  in  the  declaration,  and  divisible,  if  the  plea, 
which  apparently  covered  the  whole,  answered  a  part  only,  the  plaintiff 
ought  to  have  new  assigned  if  he  meant  to  insist  that  some  of  the  rails 
were  not  standing  upon  the  way  though  others  were. 

The  case  of  Bawen  v.  Jenkins  6  A.  &  £.  911,  is  directly  in  point. 
That  was  an  action  for  disturbing  the  plaintiflTs  common  by  turning  on 
cattle :  the  defendant  pleaded  a  right  of  common  for  cattle  levant  and 
couchant,  and  that  the  cattle  in  the  declaration  mentioned  were  the  de- 
fendant's cattle  levant  and  couchant.  The  plaintiff  replied  that  all  the 
cattle  in  the  declaration  mentioned  were  not  levant  and  couchant :  and 
issue  was  joined.  It  appeared  by  the  evidence  that,  at  the  time  of  the 
injury  complained  of,  some  of  the  cattle  were  levant  and  couchant,  and 
others  not;  and  it  was  held  that  the  effect  of  the  plaintiff's  replication 
was  that  the  levancy  and  couchancy  was  untruly  alleged  by  the  defendant 
of  all  the  cattle,  not  that  it  was  truly  alleged  of  some  and  falsely  of  others. 
The  plea  answered  the  complaint  as  to  some  of  the  cattle ;  and,  if  the 
plaintiff  meant  to  draw  a  distinction  between  such  of  the  cattle  as  were 
really  included  in  the  justification  and  such  as  were  not,  he  should  have 
new  assigned. 

The  present  case  falls  within  the  rule,  collected  from  a  review  of  the 
older  authorities,  laid  down  in  the  note  to  the  case  of  Greene  v.  Jonesj 
1  Wms.  Saund.  299,  300,  note  (6),  that,  where  the  declaration  is  gene- 
*1861  ^'  ^^^  ^^  subject  matter  divisible,  and  *the  plea  apparently 
answers  the  whole,  but  really  only  answers  a  part,  the  plaintiff 
must  new  assign  as  to  the  part  not  really  answered.  The  defendants  by 
their  plea  say  that  the  plaintiff  has  complained  of  cutting  rails  in  tlie  high- 
way ;  and,  if  the  plaintiff  merely  traverses  the  allegation  that  the  rails 
were  in  the  highway,  and  some  of  the  rails  cut  actually  were  there,  it  will 
be  taken  that  both  parties  agreed  that  those  were  the  rails  in  question : 
and,  if  the  plaintiff  meant  to  show  that  the  plea  applied  to  part  only,  and 
not  to  the  whole,  he  should  have  new  assigned.  Such  a  traverse  as  that 
taken  by  the  plaintiff  does  not  deny  the  qiue  est  eadem^  but  admits  it. 

The  case  of  Barnes  v.  Hunt^  11  East,  451,  was  much  relied  upon  for 
the  plaintiff;  but  we  think  that  it  must  be  considered  an  authority  only 
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with  reelect  to  the  plea  of  leare  and  Uceniie,  as  observed  hj  Mr.  Justice 
LiTTLEDALE  in  the  case  of  Bowen  v.  JerMn,  6  A.  &  E.  919.(a) 
Our  judgment  therefore  is  for  the  defendants.       Rule  discharged.(&) 

(s)  In  Jamu  ▼.  Idngkamt  5  New  Ca.  &S3,  Tindal,  C  J^  and  Coftman,  J^  oonaidered  the 
doctrine  of  Bama  v.  Hunt  to  be  applicable  lo  a  plea  of  payment. 
(6)  See  Mdnd  t.  CSncttoMe,  .6  Q.  B.  370.    And  see  the  next  two  caeeq. 
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*"iM.    Second  oo«nt  in  troyer  for  goods,  to  wit,  ten  pieoea  of  timber. 

5th  plea,  as  to  the  pieces  of  timber  in  the  2d  count  mentioned,  that  they  were  obstructing  a 
public  navigable  river,  and  defendant,  having  occasion  to  navigate,  &C.,  removed  the  said 
pieces  of  timber,  &c.,  whidi  axe  the  same  grievances,  &c. 

Replication,  as  to  the  fiAh  plea,  which  is  pleaded  to  the  causes  of  action  in  the  2d  coont 
mentioned,  and  so  &r  as  they  relate  to  the  pieces  of  timber  in  the  2d  count  mentioned, 
that  defendant  of  his  own  wrong,  &o.  oommitted  the  grievances,  &c  so  far  as  they  relate, 
ho^  in  manner  and  form,  &c. :  and  new  assignment,  that  plaintiff  sued,  not  only  for  the 
grievances  ia  the  5th  plea  mentioned,  &c.,  but  also  for,  &c.,  alleging  trover  and  conversion 
of  pieces  of  timber  other  than,  and  different  from,  those  in  the  5th  plea  mentioned,  and 
that  defendant,  for  another  and  a  different  cause  than  that  in  the  5th  plea  stated,  con- 
verted the  last-mentioned  goods  in  manner  and  form  as  the  plaintiff  hath  above  declared, 
&& 

Bdd^  on  special  demurrer,  that  the  replication  was  not  bad  for  dupUcity  or  as  enlarging  or 
departing  from  the  declaration ;  and  was  well  pleaded. 

Case.  The  last  count  of  the  declaration  ^as  in  trover  for  <<  certain 
goods  and  chattels,  to  wit,  ten  barges,  ten  wagons,  ten  weighing  machines, 
ten  weights,  tea  chains,  ten  ropes,  ten  pieces  of  wood,  and  ten  pieces  of 
timber  of  great  value,"  &c. 

The  4th  plea  justified,  as  to  the  wagons,  weights,  and  weighing 
machines,  alleging  that  they  were  wrongfully  standing  in  and  obstructing 
a  public  highway,  and  defendant,  having  occasion  to  use  the  way,  re- 
moved them,  and  carried  them  to  a  small  distance,  &c.,  which  are  die 
same,  &c. 

5th  plea,  as  to  the  causes  of  action  so  far  as  they  relate  to  the  barges, 
chains,  ropes,  and  pieces  of  wood  and  timber  in  the  last  count  mentioned, 
that  the  river  Thames,  that  is  to  say,  a  certain  part  of  the  said  river  lying 
and  being,  &c.,  was  a  public  navigable  river  and  the  queen's  ancient  and 
common  highway,  and  all  the  liege  subjects,  &c.  had  and  still  of  right 
oug^t  to  have  a  free  passage  and  navigation  in,  upon,  and  along  the  said 
river  for  their  vessels,  &c.  going  and  returning  in,  upon  and  along  the  said 
river  upon  lawful  occasions :  wherefore,  and  because  the  said  barges  had 
beea  and  were  before  and  at  the  said  time  when,  &c.,  wrongfully  placed, 
moored,  and  fastened  *with  the  said  chains  and  ropes,  and  pieces  rstoo 
of  wood  and  timber  in  the  last  count  mentioned,  and  were  then 
so  fastened,  lying,  and  being  in,  upon  and  along  the  said  river,  and  ob- 
structing the  same  and  the  navigation  thereof,  &c.,  justification,  stating 
that  defendant,  a  liege  subject,  having  occasion  to  navigate,  &c.,  removed 
the  said  barges,  chains,  ropes  and  pieces  of  wood  and  timber,  occ,  and 
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carried  the  same  to  a  small  and  convenient  distance,  &c. :  which  are  the 
same,  &c.     Verification. 

Replication  to  plea  4,  De  injuria.    Issue  thereon. 

To  plea  5.  « As  to  the  plea  of  the  defendant  by  him  lastly  above 
pleaded,  and  which  plea  is  pleaded  as  to  the  causes  of  action  in  the  said 
last  count  mentioned,  so  far  as  they  relate  to  the  baizes,  chains  and  ropes, 
pieces  of  wood  and  timber  in  the  said  last  count  mentioned,"  that  defend- 
ant, of  his  own  wrong,  &.C.,  committed  the  said  grievances  in  the  last 
count  mentioned  «  so  far  as  they  relate  to  the  said  barges,  chains  and 
ropes,  pieces  of  wood  and  timber,  in  the  said  last  count  mentioned,  in 
manner  and  form  as  in  the  said  last  count  alleged."  Conclusion  to  the 
country. 

New  assignment :  (a}  that  plaintiflf «  issued  his  writ  against  the  defend- 
ant, and  declared  and  brought  this  action  thereupon,  not  only  for  the 
several  grievances  in  the  5th  plea  mentioned  and  therein  attempted  to  be 
justified,  but  also  for  that  the  plaintiff  heretofore ,  to  wit,  on,"  &c.,  «  was 
lawfully  possessed  as  of  his  own  property  of  certain  goods  and  chattels, 
to  wit,  five  pieces  of  wood  and  five  pieces  of  timber,  being  other  than  and 
different  from  the  said  pieces  of  wood  and  timber  in  the  5th  plea  men- 
tioned, and  of  great  value,  to  wit,"  &c ;  <<  and,  being  so  possessed,  the 
*1891  plsii^tiff  afterwards,  to  wit,  on,"  *&€.,  «  casually  lost  the  said  goods 
and  chattels  in  this  new  assignment  first  mentioned  out  of  his 
possession  ;  and  the  same  afterwards,  to  wit,  on,"  &c.,  <<  came  to  the  pos> 
session  of  the  defendant  by  finding :  yet  the  defendant,  well  knowing  the 
said  last-mentioned  goods  and  chattels  to  be  the  property  of  the  plaintiff,'* 
&c.,  «but  contriving,"  &c.,  <<hath  not  as  yet  delivered  the  said  last  men- 
tioned goods,"  &c.,  ((although  often  requested  so  to  do,  and  afterwards, 
to  wit,  on,"  &c.,  ((for  another  and  different  cause  than  the  said  cause  ia 
the  5th  plea  stated,  converted  and  disposed  of  the  said  last-mentioned 
goods  and  chattels  to  his  own  use,  in  manner  and  form  as  the  plaintiff 
has  above  declared  against  the  defendant ;  to  the  damage,"  &.c.  (( Where- 
fore," &c. 

Demurrer,  alleging  « that  the  said  replication  and  new  assignment  are 
not  sufficient  in  law,"  (6)  and  assigning  for  causes  (among  others) ; 
«  That  the  said  replication  and  new  assignment  are  double,  in  this,  that 
the  said  replication  without  the  said  new  assignment  is  a  full  and  com- 
plete answer  to  the  said  last  plea,  which  said  last  plea  it  is  admitted  by 
the  said  replication  is  pleaded  to  the  causes  of  action  in  the  last  count 
mentioned  so  far  as  they  relate  to  the  barges,  chains  and  ropes,  pieces  of 
wood  and  pieces  of  timber  in  the  last  count  mentioned,  and  yet  the  plaia* 
tififby  the  said  new  assignment  seeks  to  give  another  and  distinct  answev 
to  that  part  of  the  said  plea  which  justifies  the  conversion  of  the  piece» 

(a)  As  to  new  assignment  in  trover,  see  Hawthorn  v.  Newcattlt^  ffc,  Raihoay  Conqfony,  3  Q 
B.  734,  note  (a),  739. 
.(6)  See  Monkman  v.  Supherdton^  11  A^  &  £.  411;  note  (q)  to  p.  4)2. 
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of  wood  and  pieces  of  timber  in  the  last  count  mentioned.'*  That  the 
replication  and  new  assignment  are  also  bad  in  this,  <<  that  it  is  admitted 
by  the  said  replication  that  the  said  plea  is  pleaded  as  to  the  causes  of 
action  in  the  last  count  ^mentioned  so  far  as  they  relate  to  the  r«iQA 
barges,  chains  and  ropes,  pieces  of  wood  and  timber,  in  the  last  ^ 
count  mentioned ;  and  by  the  said  plea  the  joint  conversion  of  those  goods 
and  chattels,  which  is  alleged  in  the  last  count,  is  justified  ;  yet  the  plain- 
i\S  by  his  new  assignment  has  sought  to  enlarge  the  causes  of  action  in 
the  last  count  mentioned,  by  alleging  in  the  new  assignment  a  distinct 
and  separate  conversion  of  the  pieces  of  wood  and  pieces  of  timber  in  the 
new  assignment  mentioned,  other  and  difierent  from  the  joint  conversion 
alleged  in  the  last  count,  and  other  and  difierent  from  the  conversion  by 
the  last  plea  justified.  And  the  said  new  assignment  is  in  that  behalf  a 
departure  from  the  declaration."  Also,  ««that  the  plaintiff*,  having  by 
the  last  count  of  his  declaration  complained  of  one  single  act  of  conver- 
sion of  the  goods  and  chattels  in  the  last  count  mentioned,  has  by  his 
replication  and  new  assignment  attempted  to  introduce  and  put  in  issue 
^veral  distinct  acts  of  conversion  with  respect  to  goods  and  chattels 
mentioned  in  the  said  last  count,  and  also  in  respect  of  other  goods  and 
chattels  not  mentioned  in  the  said  last  count."  Joinder  in  demurrer.(a) 
The  demurrer  was  argued  in  last  term.(ft) 

Hugh  UUlf  for  the  defendant.  A  new  assignment  ought  to  show  that 
the  causes  of  action  alleged  in  it  are  those  alleged  in  the  declaration : 
that  does  not  appear  in  the  present  case,  as  to  the  conversion  or  the  things 
converted.  The  contrary  may  be  inferred.  The  declaration,  being  in 
trover,  states  a  single  matter  of  complaint,  the  conversion  of  certain  goods, 
among  which  *are  pieces  of  wood  and  timber:  the  fifth  plea  justi-  r«i  qi 
fies  the  supposed  conversion  as  to  those  goods :  the  replication  ^ 
De  injuria  extends  to  the  whole  cause  of  action  covered  by  the  plea :  and 
then  the  new  assignment  alleges  a  conversion  of  other  goods,  to  wit,  other 
pieces  of  wood  and  timber  than  those  in  the  plea  mentioned.  The 
replication,  therefore,  enlarges  the  ground  of  action  laid  in  the  declaration. 
And  the  replication  is  double,  because  the  De  injuria  is  a  complete  answer 
as  to  all  the  goods  mentioned  in  the  plea,  and  yet  the  new  assignment 
professes  to  answer  again  as  to  difierent  pieces  of  wood  and  timber,  con- 
verted for  a  different  cause.  In  Cheasley  v.  Barnes^  10  East,  73,  where 
the  defendant  replied  De  injuria  and  new  assigned,  and  the  new  assign- 
ment amplified  the  cause  of  action  stated  in  the  count,  the  replication 
was  held  bad  on  this  ground,  and  for  duplicity.  In  Loweth  v.  Smithy 
12  M.  &  W.  582,  and  Worth  v.  Terrvngt(m,  13  M.  &  W.  781,  which 
may  be  cited  for  the  plaintifi*,  the  replication  De  injuria  with  a  new  as- 
signment was  not  held  double ;  but  the  whole  related  to  the  charge  of 

(a)  Hie  pUumiff  ttxtk  tome  objections  xo  the  5ch  plea;  but  no  decision  was  pxonounoad 
on  these. 
(A)  Novemoer  18th.    fioCbre  Lord  Denman,  C.  J.,  WlUiams,  and  Wightman,  Js 


191  Page  v.  Hatchett.  M.  V.  1»15. 

trespass  contaiDed  in  tbe  declaration ;  the  trespass  was  one,  but  cod* 
tinuedy  and  divisible  in  point  of  time.  Here,  as  in  Cheasley  y.  Bametf 
the  two  parts  of  the  replication  introduce  distinct  and  independent  subject 
matters^  De  injiirift  being  a  Tep\y  as  to  tbe  goods  and  cause  of  taking 
mentioned  in  the  plea,  and  the  new  assignment  as  lo  other  and  diflerent 
goods  and  another  and  a  diflerent  cause. 

Sir  J.  Bayleyy  contra.  Neither  tbe  declaration  nor  the  fifth  pJba  makes 
*1921  ^^  number  of  barges  and  pieces  of  *timber  material:  but  the  plea 
professes  to  justify  as  to  all.  Then,  if  the  plaintiflT  had  merely 
taken  issue  on  the  plea,  and  tbe  evidence  had  been  that  some  of  the 
pieces  of  timber  were  obstructing  the  navigation  and  some  not,  the  de* 
fendant  would  have  succeeded.  It  was  therefore  unavoidable  that  he 
should  new  as5ign.{a)  The  propriety  of  this  course,  where  the  subject 
matter  is  divisible  in  respect  of  tin>e,  appears  from  Lambert  v.  Ibfigsan^ 

1  Biog.  317;  Pyewell  v.  Stow^  3  Taunt.  425;  and  Monpriwdi  v.  Smith, 

2  Camp.  173,  and  from  the  result  of  the  replication  to  the  second  plea  in 
Bradbee  v.  Christ^s  Hospital,  4  Man.  &  6.  714 ;  and,  where  the  subject 
matter  is  divisible  in  respect  of  numbers,  from  Viinan  v.  Jenkin,  3  A.  & 
E.  741,  759,  where  Lord  Denman,  C.  J.,  delivering  the  judgment  of  the 
court,  said:  <«The  plaintifi*has  not  only  divided  tbe  plea  applicable  to  the 
second  count  from  the  plea  as  to  the  first  count,  but  he  has  split  this  part  of 
the  plea  into  two  parts ;  and  as  to  one  part,  he  replies  de  injuria  sufi  propria ; 
and,  as  to  the  other,  he  replies  excess.  We  see  no  objection  in  pdnt  of  law 
to  his  doing  so,  because  the  goods  on  which  tbe  defendants  have  trespassed 
may  some  of  them  not  have  been  on  the  close  at  all ;  and  such  of  them 
as  were,  they  may  have  treated  with  more  force  and  violence  than  was 
necessary  for  the  removal  of  them ;  and,  if  such  was  the  state  of  things^ 
the  plaintiff  ought  to  be  permitted  to  present  the  facts  in  his  answer  to 
the  defendants'  plea;  and,  though  this  kind  of  pleading  be  very  un- 
common, we  see  no  objection  to  it  in  point  of  law.''  Monkman  ▼. 
Skepherdson^  11  A.  &  E.  411,  is  also  an  instance  in  which  the  objection 
*1931    ^^  duplicity  failed  *where  the  subject  was  in  its  nature  divisible, 

and  the  plaintiff  both  new  assigned  and  replied  other  matter.  And 
in  Kavanagh  v«  Gudge^  7  M.  &  G.  316,  322,  where,  to  trespass  for 
breaking  and  entering  plaintifi^s  dwelling-house,  and  expelling,  assaulting 
and  beating  her,  the  defendant  pleaded  leave  and  license,  the  court  held 
that,  although  the  license  would  have  been  no  answer  to  a  substantive 
charge  of  battery,  yet,  as  the  battery  was  stated  merely  in  aggravation, 
and  the  plaintiff*  had  not  new  assigned,  the  license,  which  was  a  good 
justification  of  the  other  matters  complained  of,  covered  the  battery  alao» 
As  to  'the  form  of  the  new  assignment :  its  language,  in  the  conclusion^ 
plainly  identifies  the  pieces  of  wood  and  timber  there  mentioned  with  the 
wood  and  timber  mentioned  in  the  declaration,  though  it  professes  to  in- 
tnxluce  a  subject  matter  other  than  that  spc^en  of  in  the  plea.    It  is  an 

(a)  See  Bnmgvdk  t.  Ptaatdt,  nn^  p.  174. 
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error  ta  suggest  that  the  new  assignment  supposes  two  conversions:  the 
conversion  there  mentioned  is  the  same  as  that  in  the  declaration,  so  far 
as  the  declaration  is  unanswered  by  the  plea.  This  was  die  construction 
given  to  the  pleadings  in  Bolton  v.  Sherman^  2  M.  &  W.  395. 

H.  ISUj  in  reply.    It  is  not  shown  by  any  d  the  authorities  that  a 
raplioation  De  injuri&,  answering  an  entire  plea,  and  a  new  assignment, 
alleging  distinct  matter  as  an  answer  to  the  same  plea,  can  be  supported. 
MotiprwaU  r.  Smiiky  2  Camp.  173 ;  PyewM  v.  Slow^  3. Taunt.  425 ;  and 
lAwbert  v.  Hodgson^  1  Bing.  317,  where  it  was  said  that  the  plaintifl 
might  have  new  assigned,  were  cases  of  a  single  tre^ss,  *Iaid     r»tQA 
with  a  continuando.     A  like  remark  applies  to  Bradbee  v.  Chrises     *- 
BospOal,  4  Man.  &  G.  714.    In  Viman  v.  Jenkin,  3  A.  &  E.  741,  tho 
second  count  of  the  declaration  alleged  trespasses  committed  by  injuring 
several  articles  of  property;  the  plaintiflf,  in  answer  to  a  justification, 
dealt  with  the  trespasses  as  distinct,  replying  De  injuria  as  to  part  of  the 
goods,  and  excess  as  to  another  part ;  and  there  was  no  objection  to  this 
division  of  subject  matters  which  were  not  identified  by  other  parts  of  the 
pleadings.     In  Kavanagh  v.   GadgCj  7  M.  &  G.  316,  the  license  was 
pleaded  as  to  all  the  trespasses,  and  proved  as  to  all ;  the  only  question 
was  whether  it  could,  technically,  justify  a  battery ;  and  the  chief  justice 
suggested  that  the  plaintiff  should  have  new  assigned  excess.     BoUan  v. 
Shermany  2  M.  &  W.  395,  furnishes  no  answer  to  the  objection  that  dif« 
ferent  conversions  are  relied  upon  here :  in  that  case  the  replication  con- 
sisted of  a  new  assignment  only,  and  could  not  be  construed  as  suggest* 
ing  two  conversions.     [Wightman,  J.    Suppose  the  plaintiflf,  here,  had 
gone  to  trial  upon  a  mere  traverse  of  the  justification,  and  you  had  proved 
it  as  to  four  pieces  of  timber,  but  not  as  to  a  fifth.]     The  defendant  would 
have  succeeded«(a)    [Wightmak,  J.    You  put  a  hardship  upon  the  plain* 
tiff,  if  you  entitle  yourself  to  a  verdict  on  the  circumstances  of  justifica^ 
tion  as  to  part,  and  do  not  allow  him  to  show  that  another  part  was  taken 
under  different  circumstances.]     The  plaintiff  should  have  declared  for 
several  conversions.     [Wightmast,  J.    The  conversion  is  one,  but  right- 
ful as  to  part  and  wrongful  as  to  another  part.]     The  concluding  word& 
of  the  new  assignment  *are  relied  upon  as  identifying  the  goods    ruioR 
there  spoken  of  with  those  mentioned  in  the  declaration ;  but  the 
words  ft«  in  manner  and  form  as  the  plaintiff  has  above  declared"  are  not 
sufficient  for  that  purpose.     The  two  parts  of  the  replication  are  repug* 
nant :  De  injuria  is  replied  to  the  5th  plea  generally,  reciting  it  as  pleaded 
to  the  causes  of  action  in  the  last  count  mentioned,  so  far  ks  they  relate 
to  the  barges,  timber,  &c.,  in  the  last  count  mentioned,  and  alleging  that 
the  defendant  of  his  own  wrong,  &c.,  committed  the  grievances  in  the 
last  count  mentioned,  so  far  as  they  relate  to  the  barges,  timber,  &c., 
therein  mentioned ;  but  the  new  assignment  relates  to  pieces  of  timber 
different  from  those  mentioned  in  the  5th  plea.    [WightmaNi  J.     The 

(a)  See  Braetgirdk  t.  P^aoKk,  ant^  p.  174. 
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ground  taken  is  that  your  plea  apparently  covers  the  whole  subject  of 
complainty  but  really  does  not.]  Cur.  adv.  vulL(a) 

Lord  Denman,  C.  J.,  in  this  vacation,  (December  llth,)  delivered  the 
judgment  of  the  court. 

This  was  an  action  on  the  case  with  a  count  in  trover  for  seizing  and 
converting,  amongst  other  things,  divers,  to  wit,  ten  pieces  of  timber. 
To  this  count  the  defendant  pleaded  generally  that  the  articles  mention- 
ed in  the  declaration  were  obstructing  a  navigable  river,  and  that  he  re- 
moved them.  To  this  the  plaintiiT  replied  De  injuria,  and  also  new  as- 
signed, that  he  was  possessed  of  five  pieces  of  timber  different  from  those 
mentioned  in  the  plea,  and  that  he  brought  his  action  for  converting  those- 
*1961  ^  ^^''  ^  ^^  pieces  of  timber  mentioned  in  the  *plea.  To  this 
there  was  a  demurrer  for  duplicity :  and  it  was  contended  for  the 
defendant  that,  as  the  plea  was  to  the  whole  of  the  count  generally,  it 
covered  all  that  was  stated  in  it,  and  that  the  plaintiff  could  not  new  as- 
sign. 

We  are  however  of  opinion  that  the  plaintiff  in  this  case  was  entitled 
both  to  traverse  and  to  new  assign.  The  number  of  pieces  of  timber  is 
alleged  generally  in  the  declaration ;  and  the  plaintiff  is  not  bound  by  the 
exact  number,  but  is  at  liberty  to  prove  less.  The  plea  is  as  general  as 
the  count,  and  apparently  answers  it.  llie  allegation  of  number  in  the 
declaration  is  a  divisible  allegation ;  and  the  plea,  though  apparently  an- 
swering the  whole,  may,  in  truth,  only  answer  a  part ;  and,  if  that  were 
so  in  fact,  and  the  defendant  had  a  justification  as  to  some  of  the  pieces 
of  wood  but  none  ps  to  the  others,  the  plaintiff  must,  new  assign  as  to 
those  to  which  the  justification  does  not  apply ;  for,  if  he  merely  take 
issue  upon  the  plea,  he  will  be  taken  to  admit  that  the  justification  ap- 
plies to  all  that  is  alleged  in  the  declaration.  Bawen  v.  Jenkin^  6  A.  & 
E.  911,  decides  this  point  expressly,  llie  cases  upon  the  subject  will  be 
found  collected  and  commented  upon  in  the  notes  to  the  case  of  Greene 
V.  JoneSf  1  Wms.  Saund.  299,  300,  (6th  ed.)  and  fully  warrant  the 
course  which  has  been  pursued  by  the  plaintiff:  and  the  later  cases  are 
in  accordance  with  these  authorities. 

Our  judgment  therefore  in  this  case  is  for  the  plaintiff. 

Judgment  for  plaintiff.(ft) 

(a)  Lord  Denman,  C.  J^  nid  UuU  the  court  would  consider  thU  case  and 
Wtighif  (which  had  been  argued  on  a  previous  day ;  p.  197  post,)  together. 
(/>)  See  the  next  case. 
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•POLKINHORN  against  WRIGHT.  [n97 

Dedamtinn  charged  that  defendant,  to  wit,  on  the  Ist  Jaouarjr,  1844,  with  force  and  anns; 
"  asaaulted*'  plaintiff,  and  "  then,"  with  great  force,  &c.,  seized  and  shook  plaintiH!;  and 
dragged  him  about,  and  struck  him  many  blows,  by  means  of  which  he  was  hurt  and 
wounded,  and  was  sick,  &c^  aud  so  continued  for  a  long  time,  to  wit,  one  week,  &c. 
Plea  2.  That  defendant  waa  lawfully  possessed  of  a  close,  and  a  gate  belonging  to  it,  and 
plaintiff,  a  little  before  the  time  when,  &c.,  with  force  and  arms,  and  with  a  strong  hand, 
and  against  the  will  of  defendant,  attempted  to  break  open,  and  did  then,  thereby  unlaw- 
fiilly  break  open,  the  gate,  and  in  breach  of  the  peace,  did  thereby  attempt  forcibly  to  em 
ter  and  unlawfully  trespass  upon  the  close,  and  would  then  unlawfully  and  forcibly,  &c., 
have   effected  such  attempt,  if  defendant  had  not  defended  his  possession  ;  whereupon 
defendant,  being  in  his  close,  during  the  unlawful  attempt,  defended  his  possession  and  18' 
ttsted  such  attempt  j  and,  because  he  could  not  successfully  resist  without,  in  a  slight  de. 
gree,  committing  the  trespasses,  he  did  a  little  unavoidably,  &c^  commit  the  trespasses  in 
the  declaration,  using  no  unnecessary  force,  which  are  the  trespasses  complained  of 
Plea  3^  That  defendant  was  lawfully  possessed  of  a  cow  being  in  a  certain  close,  and  plain- 
tifij  a  little  before  the  time  when,  &c.,  did,  against  the  will  of  defendant,  endeavour  to 
drire  away,  and  dispossess  defendant  of,  and  was  driving  away  from  the  close,  the  cow, 
and  dispossessing  defendant  of  the  same,  and  would  then  unlawfully,  forcibly,  and  in 
breach  of  the  peace,  have  driven  away,  and  dispossessed  defendant  of,   his  said  cow-; 
wherefore  defendant  &c.,  (justifying  as  before,  mutatis  mutandis.) 
On  demurrer  to  the  replication,  held : 

1.  That,  the  trespass  on  the  part  of  the  plaintiff  being  alleged  by  the  plea  to  be  forcibly 
made,  the  justification  was  sufficient,  though  it  was  not  alleged  that  the  plaintiff  had  been 
requested  to  desist 
8.  That  the  pleas  were  not  olqectionable  for  omitting  to  show  a  good  justification  of  the 

wounding. 
3.  That  the  third  plea  was  not  objectionable  for  omitting  to  show  that  the  cow  was  on  de« 

fendant's  ckMe. 
iUtfaJso:  ttiatthe  declaration  showed  only  one  trespass  committed  on  a  single  occasion ; 
and,  therefore,  that,  to  the  above  pleas,  the  plaintiff  could  not  reply  both  De  injuria — and 
also  that  defendant  committed  the  trespasses  in  the  declaration  on  other  occasions  than  those 
in  the  pleas  mentioned.    On  special  demurrer  to  the  replication  for  duplicity. 

Trespass.  The  declaration  charged  that  defendant,  « to  wit,  on  the 
1st  day  of  January,  a.  d.  1844,  with  force  and  arms,&c.,  assaulted"  plain- 
tiff*, and  <(  then,'*  with  great  force  and  violence  seized  and  laid  hold  of 
and  shook  plaintiff,  and  pulled  and  dragged  hiui  about,  and  gave  him 
many  violent  blows,  &c.,  by  means  of  which  several  premises  plaintiff 
was  then  greatly  hurt,  bruised,  and  wounded,  and  became  and  was  sick, 
&c.,  and  so  continued  for  a  long  space  of  time,  to  wit,  one  week,  then 
next  following,  during  all  which  time  plaintiff  thereby  suffered  great  pain, 
and  was  hindered  from  transacting  his  affairs,  &c. ;  and  other  wrongs,  &c. 

*PIea  2.  That  defendant,  before  and  at  the  time  when,  &c.,  raioo 
was  lawfully  possessed  of  a  certain  close  in  the  parish  of,  &c.,  in 
the  county,  &c.,  and  of  a  certain  gate  of  and  belonging  to  the  same  close, 
and,  being  so  possessed,  the  plaintiff,  a  little  before  the  time  when,  &c., 
with  force  and  arms,  and  with  a  strong  hand,  and  without  the  license, 
&c.,  and  against  the  will  of  the  defendant,  did  then  attempt  to  force  and 
break  open  violently,  and  with  a  strong  hand  did  then  thereby  unlawful* 
ly  force  and  break  open,  the  said  gate,  and,  as  much  as  in  him  the  plain- 
tiff lay,  in  breach  of  the  peace,  did  then  thereby  attempt  and  endeavour 
forcibly  to  enter  and  trespass  upon  unlawfully  the  said  close,  and  would 
then  unlawfully  and  forcibly,  and  with  a  strong  hand  have  effected  such 

VOL.  vin.  16  L 


198  PoLEiNHORN  Pi  Wrigih    M .  V.  1845. 

unlawful  attempt  and  endeavour^  without  the  license  of  defendant  and 
against  his  will,  if  defendant  had  not  defended  his  said  possession,  &c. ; 
whereupon  defendant,  being  in  his  said  close,  and  during  the  said  feret* 
ble,  wrongful,  and  unlawful  attempt,  &c.,  did,  at  the  said  time  when,  &c., 
defend  his  the  defendant's  possession  of  the  said  close  and  gate,  and  op- 
pose and  resist  the  said  unlawfhl  attempt,  &c.,  as  it  was  lawful,  &c.,  on 
the  occasion  aforesaid  ;  and,  because  defendant  could  not  on  the  occa- 
sion aforesaid  successftilly  oppose  or  resist,  &c.,  without  in  a  slight  de- 
gree committing  the  trespasses  in  the  declaration  mentioned,  he  the 
defendant  did,  on  the  occasion  aforesaid,  and  because  the  plaintiff  then, 
there,  on  that  occasion  tehemently  with  force  and  with  arms  resisted  and 
opposed  the  defendant  with  a  strong  hand,  and  then  and  there  defied 
him,  a  little  unavoidably  and  necessarily  commit  the  trespasses  in  Ae 
declaration  mentioned,  using  no  unnecessary  force,  &c. :  which  wre 
^1991  *^^^  trespasses  above  complained  of.  And  so  defendant  in  feet 
saith  that  all  the  damage  and  injury  that  then  happened  or  were 
occasioned  happened  to  the  plaintiff  and  were  occasioned  solely  of  the 
wrong  of  the  plaintiff  and  not  otherwise,  in  the  defence  by  defendant  of 
his  said  close,  &g.     Verification. 

Plea  3.  That  defendant,  before  and  at  the  time  when,  &c.,  was  Iawi» 
fully  possessed  of  a  certain  cow,  then  being  in  and  upon  a  certain  close 
in  the  said  parish  of,  &c.,  in  the  county,  &.c. ;  and,  being  so  possessed, 
the  plaintiff,  a  little  before  the  said  time  when,  &c.,  did,  without  the 
leave,  &c.,  and  against  the  will,  of  defendant,  then  attempt  and  endearour 
to  drive  and  convey  away  and  to  dispossess  defendant  of,  and  was,  just  be- 
fore the  said  time  when,  &c.,  driving  and  conveying  away  from  the  said 
cJose,  the  said  cow  of  the  defendant,  and  dispossessing,  &c.,  and  would 
then  unlawfully,  fbrcibly  and  in  breach  of  the  peace,  have  driven  and  con- 
veyed away,  and  dispossessed  the  defendant  of,  his  said  cow :  wherefore  de- 
fendant, at  the  time  when,  &c.,  did,  at  the  said  time  when,  &c.,  defend  his 
possession  of  the  said  cow,  and  oppose  and  resist  the  said  unlawful 
attempt,  &c.,  as  it  was  lawful,  &c.  on  the  occasion  last  aforesaid  :  and,  be- 
cause defendant  could  not  on  that  occasion  successfully  oppose  or  resist 
such  unlawful  attempt,  &c.,  without,  in  a  slight  degree,  committing  the 
trespasses,  &c.,  defendant  did,  on  the  occasion  last  aforesaid,  and  because 
the  plaintiff  then,  there,  onthatoccasion^  vehemently,  &c.,  resisted,  (as  ia 
plea  2,)  a  little  unavoidably  and  necessarily  commit  the  trespasses,  &c« : 
using  no  unnecese»ry  force,  &q.  ;  which  are  the  trespasses,  &c. :  and 
so  the  defendant  in  fact  saith  that  all  the  damage,  &c.,  happened,  &c., 
♦2001  s^J^'y  <^f  the  wrong  of  plaintiff,  and  not  *otherwi8e,  in  the  defence 
by  defendant  of  his  said  cow.    Verification. 

Replication  to  the  second  plea.  That  defendant,  at  the  said  time  when, 
&c.,  of  his  own  wrong^  and  without  the  cause  by  him  in  his  second  plea 
alleged,  committed  the  said  several  trespasses  in  the  said  plea  attempted 
to  be  justified,  in  manner  and  form,  &g.    Conclusion  to  the  country. 
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To  the  third  plea.     De  injurii,  in  the  like  ibrm. 

New  assignment :  that  plaintifT  issued  bis  writ  against  defendant,  and 
declared,  &c.  thereupon,  «<  not  only  for  the  said  several  trespasses  in  the 
said  second  and  last  pleas  respectively  mentioned  and  therein  res}>ectively 
attempted  to  be  justified,  but  also  for  that  the  said  defendant,  at  the  said 
time  when,  &c.|  in  the  said  declaration  mentioned,  with  force  and  arms^ 
&c.,  on  other  and  different  occasions  than  those  in  the  said  pleas  respec* 
lively  mentioned,  and  in  a  greater  degree,  and  to  a  greater  extent,  and 
with  greater  force  and  violence  than  was  necessary  for  the  said  several 
purposes  in  those  pleas  respectively  mentioned,  assaulted  the  said  plain- 
tiff, and,  with  greater  force  and  violence  than  was  necessary  for  the  said 
sereral  purposes  in  those  pleas  respectively  mentioned,  seized  and  laid 
hold  of,  and  shook,  pulled  and  dragged  him,  the  said  plaintiff,  about : 
which  said  several  trespasses,  above  newly  assigned,  are  other  and  differ- 
ent trespasses  than  the  said  several  trespasses  in  the  said  second  and  last 
pleas  respectively  mentioned  and  therein  attempted  to  be  justified. 
Wherefore,  inasmuch,"  &c. 

Special  demurrer  to  the  replication  and  new  assignment,  as  regards  the 
second  plea,  assigning  for  causes :  That  it  neither  properly  traverses  nor 
confesses  and  'avoids,  inasmuch  as  one  part  of  the  said  replication  rvont 
and  new  assignment  denies  the  said  plea,  and  the  other  part  of  it  ^ 
alleges  that  the  action  is  brought  for  other  and  different  trespasses  than 
those  justified  by  the  said  plea  ;  and  in  this  the  replication  and  new  as- 
signment are  inconsistent  and  repugnant :  that  they  are  repugnant  to  and 
inconsistent  with  the  declaration,  which  complains- of  one  assault  only, 
whereas  the  said  replication  and  new  assignment  assume  and  suppose 
that  not  only  does  it  complain  of  one,  but  of  many :  that  the  replica* 
tion  and  new  assignment  are  double,  in  this,  that  it  is  attempted  there- 
by inartificially  to  put  in  issue  the  alleged  justification  of  the  assault 
complained  of,  and  also  to  set  up  another  and  different  cause  of  com- 
plaint :  and  that  so  much  of  the  replication  as  is  by  way  of  new  assign- 
ment is  in  truth  an  entirely  new  declaration,  setting  out  an  entirely  new, 
additional  and  different  cause  of  action  firom  that  complained  of  in  the 
declaration. 

The  demurrer,  as  to  so  much  of  the  replication  and  new  assignment 
as  regarded  the  third  plea,  stated  the  same  causes. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  term.(<i) 

Montagu  Smiih^  for  the  defendant.  The  replication  is  bad  for  du^ 
plicity.  On  the  fiice  of  the  declaration  one  trespass  only  is  complained 
of;  whereas  the  replication  both  denies  the  matter  of  the  plea  and 
new  assigns^  which  cannot  be  done  where  there  is  only  one  trespass ; 
*Ckmuley  v.  Bamea^  10  East^  73,  Franks  v.  Jlform,  10  East,  r»202 
Sly  note  (a).  The  cases  are  collected  in  note  (6)  to  Chreen€  v.  Jones^     ^ 

(«)  November  14th.    Belbre  Lord  Denmao^  C.  J^  WiUiamfl,  and  Wightman,  J& 
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1  Wms.  Saund.  299.(a)  [Wightman,  J.  The  declaration  complains 
(hat  the  defendant  assaulted  the  plaintiff,  not  that  he  made  an  assault ; 
which  distinction  has  been  acted  upon.]  In  English  v.  Purser^  6  East, 
395|  a  declaration  which  stated  that  the  defendant,  on  divers  days  and 
times,  made  an  assault  on  the  plaintiff,  was  held  bad  on  special  de- 
murrer :  and  it  follows  that  a  new  assignment  to  a  plea  of  a  justification, 
where  the  declaration  complains  of  an  assault  only,  cannot  be  joined  with  a 
traverse.  But  it  is  not  true  that  the  word  <<  assaulted"  can  compre* 
hend  more  assaults  than  one,  where  the  declaration  mentions  only  one 
day  and  one  occasion.  Some  cases  as  to  this  are  collected  in  note(l) 
to  Earl  of  Manchester  v.  Vale^  1  Wms.  Saund.  24.  The  laying  a  tres- 
pass with  a  continuando  will  enlarge  the  complaint  so  as  to  admit  of  such 
a  new  assignment  as  this,  as  well  as  if  it  were  laid  on  divers  days  and 
times  ;  Loweth  v.  Smith,  12  M.  &  W.  682 ;  Worth  v.  Terrington,  13  M. 
&  W^  781 :  but  here  one  occasion  only  is  mentioned  in  the  declaration. 
The  plaintiff  will  object  to  the  pleas  on  the  ground  that  the  matters 
therein  set  forth  do  not  justify  a  wounding,  and  a  wounding  is  alleged 
in  the  declaration.  But  it  is  alleged  only  under  the  per  quod,  and  con- 
stitutes no  part  of  the  gist  of  the  action :  it  need  not  therefore  be  justified  ; 
Taylor  v.  CoU,  3  T.  R.  292 ;  note  to  Monprivatt  v.  Smith,  2  Campb.  176 ; 
Gates  V.  Bayley,  2  Wils.  313. 

*20^1        *^S^f  contra.     If  the  declaration,  here,  necessarily  confines 
^     the  trespass  complained  of  to  a  single  momentary  act,  the  repli- 
cation cannot  be  supported ;  but  that  is  not  so.      Any  trespass,  how- 
ever long  continued,  on  one  day,  might  be  proved  under  the  declaration : 
the  case  therefore  falls  directly  within  the  authority  of  Loweth  v.  Smiihy 
12  M.  &  W.  582,  and  Worth  v.  Ternngton,  13  M.  &  W.  781.     In  fact, 
if  a  continued  trespass  be  committed  on  one  day,  there  is  no  other  mode 
of  laying  the  complaint ;  for  it  cannot  be  laid  on  divers  days  and  tiroes. 
[WiGHTMAN,  J.      Why  not  at  divers  times  on  the  same  day?]     The 
word  <«  assaulted"  lets  in  more  assaults  than  one,  and  is  thus  distin- 
guishable from  the  words  (<made  an   assault."      That  appears  from 
MicheU  v.  Male,  2  Cowp.  828,  (J)  and  English  v.  Purser,  6  East,  395, 
where  Burgess  y.  Freelove,  2  B.  &  P.  425,  is  explained  and  upheld.   Siip- 
jk)se  the  fact  to  be,  as  is  consistent  with  the  declaration,  that  the  defend- 
ant attacked  the  plaintiff  and  dragged  him  into  a  place  different  from  the 
place  of  the  attack.   [Wightman,  J.    Why  not  admit  the  plea  and  merely 
new  assign  ?]     The  plaintiff  is  entitled,  in  such  a  case,  both  to  deny  that 
the  commencement  of  the  attack  is  justifiable,  and  to  complain  also  of 
its  being  continued  under  circumstances  to  which  even  the  proposed  jus- 
tification is  inapplicable.     Such  a  state  of  things  continually  occurs  in 
the  case  of  a  right  of  way,  as  Parke,  B.,  points  out  in  Loweth  v.  Smiifi^ 
12  M.  &  W.  583.     This  form  of  replication  imposes  no  difficulty  on 
the  defendant.     In  Lucfis  v.  JfockeUs,  10  Bing.  157,  169,  Parke,  B., 

(a)  And  see  note  (n)  ib.  300  d.  (6th  ed.)        (6)  Where  the  marginal  note  is  inaccurans 
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showed  that  a  new  assignment  is  bad  which  avers  that  the  *tres-     r»oo4 

passes  mentioned  in  the  plea  were  committed  on  other  occasions : 

and  the  same  objection,  of  course,  applies  where  only  one  uncontinued 

trespass  is  complained  of.     But  there  is  nothing  here  so  to  confine  the 

declaration. 

The  pleas  are  bad  because  they  do  not  justify  the  wounding.  They 
are  also  bad  because  they  do  not  show  that  the  defendant,  before  assault- 
ing the  plaintiiT,  requested  him  to  desist  from  the  alleged  trespass  on  the 
defendant's  property.  The  third  plea  is  bad  because  it  does  not  show 
that  the  cow  was  on  the  defendant's  close :  it  might  have  been  taken 
damage-feasant  on  the  plaintiflf's  land;  and  then,  if  the  defendant  had 
attempted  to  rescue  it,  the  plaintifif  would  have  been  entitled  to  take  it 
from  the  defendant. 

Montagu  Smithy  in  reply.  Where  there  are  several  trespasses  there 
ought  to  be  several  counts,  (a)  or  divers  days  and  times  may  be  alleged. 
Or,  if  there  be  a  continued  trespass,  it  may  be  described  as  such.  The 
plaintiflT therefore  is  under  no  difficulty. 

As  to  the  pleas :  no  request  was  necessary,  because  force  on  the  part 
of  the  plaintiff*  is  alleged ;  Weaver  v.  Bushy  8  T.  R.  78.  As  to  the  third 
plea,  the  allegation  is  that  the  plaintiff  attempted  to  dispossess  the  de- 
fendant of  the  cow :  if  the  defendant  had  any  right  to  do  so,  that  should 
have  been  replied.  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  vacation,  (December  11th,)  delivered 
the  Judgment  of  the  court. 

This  was  an  action  of  trespass  for  assault  and  battery :  *and     rmon^ 
the  plaintiff,  in  his  declaration,  complained  that  the  defendant, 
on  the  1st  day  of  January,  1844,  assaulted  the  plaintiff,  and  then  seized 
him,  and  dragged  him  about,  and  struck  him  many  blows:  by  means 
whereof  the  plaintiff  was  greatly  hurt,  &c. 

To  this  the  defendant  pleaded  two  pleas  of  justification:  one  in  defence 
of  the  possession  of  a  close  and  a  gate,  which  the  plaintiff  endeavoured 
forcibly  and  with  a  strong  hand  to  break  and  enter;  and  the  other  stating 
that  the  defendant  was  possessed  of  a  cow,  then  being  in  a  certain  close, 
and  that  the  plaintiff,  against  the  will  of  the  defendant,  endeavoured  to 
drire  the  cow  away  from  the  close  and  to  dispossess  the  defendant  of  her, 
and  would,  forcibly  and  in  breach  of  the  peace,  have  driven  away  and 
dispossessed  the  defendant  of  the  cow:  wherefore  the  defendant  resisted 
the  attempt,  and  justifies  the  trespasses. 

The  plaintiff  replied  De  injuria  to  these  pleas,  and  also  new  assigned 
that  he  brought  his  action,  not  only  for  the  trespasses  mentioned  in  the 
oleas,  but  for  that  the  defendant  on  other  and  d^erent  occasions^  and  with 
more  force  than  necessary,  assaulted  and  beat  the  plaintiff. 

To  this  replication  and  new  assignment  the  defendant  demurred  for 
daplicity,  alleging  that  the  declaration  was  confined  to  a  single  trespass, 

(a)  See  note  (1)  to  Earl  of  Manchester  v.  Tafc,  1  Wras.  Saund.  24. 
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and  that  the  plaintiiT  could  not  take  issue  upon  the  justification  and  also 
new  assign  that  he  brought  hb  action,  not  only  for  the  trespass  mentioned 
in  the  plea,  but  for  trespasses  on  otiier  occasions  than  those  mentioned  in 
the  plea.  And  we  are  of  opinion  that  the  defendant  is  right,  and  that 
the  new  assignment  is  bad  for  the  reason  assigned  in  the  demurrer.  • 
*2061  *^^  ^^^  contended  for  the  plaintiff  that,  though  a  single  day 
only  was  mentioned  in  the  declaration,  and  there  was  no  allega- 
tion that  the  trespasses  were  committed  on  divers  days  and  times  or  with 
a  continuando,  yet  that,  as  the  defendant  was  stated  to  have  <«  assaulted" 
the  plaintiff,  and  not  to  have  made  <<  an  assault,"  he  was  at  liberty  to 
show  more  assaults  than  one  upon  the  same  day.  It  is,  however,  quite 
clear  that  upon  such  a  declaration  the  plaintiff  is  confined  to  trespasses 
on  one  occasion  only :  he  is  not  bound  to  the  precise  time  stated  in  the 
declaration,  and  might  prove  a  trespass  on  another  day:  but,  having 
treated  the  trespasses  as  occurring  at  one  time  and  on  one  occasion,  he 
cannot  enlarge  his  declaration  by  a  new  assignment,  and  allege  that  he 
brought  bis  action  for  several  trespasses  at  several  times.  The  authorities 
upon  this  point  will  be  found  collected  in  the  note(l)  to  the  case  of  the 
Earl  of  Manchester  v.  Vale^  1  Wms.  Saund.  24 ;  and  Burgess  v.  Freelove, 
2  B.  &  P.  425,  and  generally  in  the  notes  to  Greene  y.  Jones,  1  Wms. 
Saund.  299,  &c. 

But  the  plaintiff  contended  that  the  defendant's  pleas  were  bad  for  not 
alleging  a  request  to  desist  before  resisting  with  force.  We  do  not  think 
there  is  any  weight  in  this  objection.  There  is  a  manifest  distinction 
between  endeavouring  to  turn  a  man  out  of  a  house  or  close,  into  which 
he  has  previously  entered  quietly,  and  resisting  a  forcible  attempt  to  enter. 
In  the  first  case,  a  request  is  necessary ;  in  the  latter  not.  This  distinction 
is  expressly  taken  in  Green  v.  Goddard^  2  Salk.  641 ;  and  Weaver  v. 
*2071  ^^^i  8  '^-  ^-  ^8.  In  the  present  case  the  pleas  *justify  the 
trespasses  on  the  ground  of  resisting  a  forcible  attempt,  in  the  one 
case  to  enter  the  defendant's  close,  and  in  the  other  to  dispossess  him  of 
his  cow ;  in  neither  of  which  cases  was  a  request  to  desist  necessary. 

It  was  also  contended  that  the  last  plea  of  justification  was  bad  for  not 
showing  whose  close  it  was  that  the  cow  was  in,  as  it  might  be  the  plain- 
tiff's, and  he  would  be  justified  in  driving  her  out.  But  the  charge  in 
the  plea  is,  that  the  plaintiff  was  conveying  the  cow  away^rom  the  close 
and  dispossessing  the  defendaid  of  her^  and  that  he  would  forcibly  have 
conveyed  her  away  and  dispossessed  the  plaintiff.  The  conveying  the 
cow  from  the  close  and  forcibly  endeavouring  to  dispossess  the  defendant 
of  her,  would,  prim&  facie,  warrant  the  resistance  of  the  defendant,  who- 
ever might  be  the  owner  of  the  close :  and,  as  the  plaintiff  has  pleaded  over 
and  taken  issue  upon  the  plea,  we  do  not  think  that  objection  available. 

And  our  judgment  therefore  upon  this  demurrer  is  for  the  defendant. 

Judgment  for  defendant. 
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A  pnty  claiming  to  have  been  the  owner  of  lands,  by  Tiitue  of  a  eeation  to  him  from  A^ 
ftocse  deceased,  offered  OTidence,  before  any  other  proof  of  the  cession,  that  A.  actually 
managed  the  property,  and,  while  so  managing,  declared  that  he  did  so  in  the  name  of  the 
now  claimant     HM(^a)  admissible  evidence. 

Ob  petition  of  right,  a  commission  issued,  and  an  inquisition  was  thereupon  found  and  re- 
turned into  chancery.  Before  any  fiirther  proceeding,  the  suppliant  filed  a  bill  against  thn 
Anornoy-General  to  perpetuate  testimony,  reciting  the  petition.  A  oommission  to  examine 
wimesses  issued  thereupon.  The  suppliant  proposed  to  Uie  crown  to  join  in  the  commis- 
sion; but  the  crown  did  tiot  consent ;  and  the  commission  issued 'ex  parte.  The  crown 
having  traversed  the  inquisition,  and  the  record  being  sent  into  this  court :  Heldfjti)  that 
depositions  taken  under  the  commission  to  examine  witnesses  were  admissible  evidence 
on  behalf  of  the  suppliant,  where  the  deponents  were  without  the  jurisdiction  of  the  court. 

Evidence  being  offered  to  prove  the  law  of  inheritance  at  a  particular  time  in  Alsace,  one  of 
the  wimesses  called  for  that  purpose,  a  French  lawyer  practising  in  Alsace,  stated  on 
cross-examination  that  the  feudal  law  had  been  put  an  end  to  in  Alsace,  dc  facto,  "  by  the 
torrent  of  the  French  Revolution,"  and  diat  there  was  a  decree  of  the  French  National 
Assembly  to  that  effect,  of  4th  August,  1780 ;  and  he  said  that  he  had  learned  this  fact  in 
the  course  of  his  legal  studies.  Held(c)  a<lmissible  evidence,  though  nootlier  proof  was 
given  of  the  contents  of  the  decree.  Per  Lord  Benraan,  C.  J.,  Williams,  and  Coleridge,  Js 
Dissentiente  Patteson,  J. 

E  presented  a  petition  of  right  to  the  queen,  claiming  certain  money  of  the  crown  upon  the 
fects  therein  stated,  and  praying  that  the  crown  would  order  right  to  be  done,  that  the 
royal  declamtion  should  be  endorsed  on  the  petition  to  that  effect,  the  petition  referred  to 
the  Court  of  Chancery  and  duly  received  and  enrolled,  and  the  Attorney -General  required 
10  answer  it,  and  that  the  suppliant  might  prosecute  his  complaint  against  him  and  such 
other  persons  as  need  might  require,  and  have  leave  to  make  him  and  them  pardes,  and 
piay  to  obtain  relief.  The  queen  referred  the  petition  to  the  Court  of  Chancery ;  and  the 
Chancellor  endorsed  "  Let  right  be  done  :"  and  thereupon  that  court,  by  letters  patent,  ap- 
pointed W.  and  others  to  inquire,  upon  the  oath  of  jurors,  of  the  truth  of  the  matters  in  that 
petition :  W.,  lee.  returned  into  the  Court  of  Chancery  an  inquisition  taken  accordingly ;  and 
finding 

rhat  B.  was  the  eldest  son  of  a  noblenNin  who  married  an  English  woman  in  England,  and 
that  the  lather  v^as  bom  in  Germany,  and  B.  in  England.  That,  before  and  since  the 
peare  of  Westphalia,  the  lordship  and  land  of  Sultz,  in  Lower  Alsace,  was  an  ancient  fief 
descendible  in  the  male  line.  That  in  1786,  the  line  of  feudatories  having  failed,  it  be- 
longed to  the  Archbishop  of  Cologne  to  appoint  a  new  line  of  foudatories ;  and  that  he 
nominated  the  father  of  B.,  who  was  invested. 

That,  before  the  treaty  of  Monster,  Lower  Alsace  formed  part  of  the  empire  of  Germany, 
That,  by  that  treaty,  the  Emperor  of  Germany  ceded  to  the  King  of  France  all  his  rights 
and  those  of  the  empire  in  Lower  Alsace,  subject  to  a  proviso  that  France  should  leave 
^  then  feudatories  of  Sultz  in  the  liberty  and  possession  they  had  theretofore  enjoyed  as 
immediately  dependent  upon  the  empire.  That  the  treaty  was  ratified  by  subsequent 
treaties,  the  last  named  being  that  of  Versailles  between  England  and  France  in  1783. 

That,  in  1791,  B.'s  father  ceded  his  rights  to  E,  who  was  tlien  fourteen  years  old. 

That,  in  1793,  B.  and  his  father  left  Sultz,  and  took  refuge  in  the  Austrian  army.  That  after- 
wards, in  the  same  year,  it  was,  by  the  French  Department  of  the  Lower  Rhine  (in  which 
Sultz  was)  decreed  that  B.  and  his  father  should  be  declared  emigrants,  and  all  their  pro- 
perty confiscated,  in  order  to  its  being  sold  or  alienated,  agreeably  to  the  laws  relating  to 
emigrants.  That,  in  pursuance  of  the  decree,  the  lordship  and  lands  of  Sultz  were  seized 
as  confiscated  by  the  persons  then  exercising  the  powers  of  government  in  France,  and 
were  thenceforward  treated  as  national  property,  and  part  thereof  was  sold  under  tho 
ambority  of  the  French  government,  and  the  residue  continued  in  the  possession  of  that 
government  until  after  the  restoration  of  the  house  of  Bourbon  in  1814  and  1815. 

That,  by  the  treaty  of  Paris  between  Great  Britain  and  France,  1814,  it  was  stipulated  that 
commissioners  should  examine  the  claims  of  his  Britannic  mf^esty's  subjects  upon  the 
French  government  for  the  value  of  movable  or  immovable  property  unduly  (indttmetU) 
confiscated  by  the  French  authorities,  loss  of  debts,  or  other  property  unduly  deUiined  under 
sequestratioit,  suice  1792.  That,  by  tho  treaty  of  Paris  between  Great  Britain  and  France, 
20th  November,  1815,  incorporating  a  convention  of  that  date,  it  was  provided  that  British 

(a)  P.  243,  in.  (6)  P.  244,  &o.  (c)  P.  240,  &o. 
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subjects  having  claims  against  the  French  government,  who  had,  in  contravention  of  the  afln 
mentioned  treaty  of  commerce,  and  since  Ist  January,  1 793,  suffered  in  consequence  of  confis- 
cation or  sequestration  decreed  in  France,  and  their  heirs  and  assigns,  subjects  of  his  Britannic 
majesty,  should,  conformably  to  the  treaty  of  1814,  be  indemnified  and  paid,  after  their 
claims  should  have  been  recognised  as  legitimate,  and  the  amount  fixed,  as  after  ei« 
pressed :  namely,  that  the  claims  of  such  subjects  arising  from  laws  made  by  the  French 
government  or  any  other  claim  whatsoever  (with  an  exception  not  comprising  B.*s  case) 
should  be  liquidated  and  fixed,  and  a  sum  be  inscribed  in  the  great  book  of  the  public 
debt  of  France,  as  a  guarantee  for  the  claimants,  and  further  sums  be  furnished  if  neces- 
sary :  three  calendar  montlis  to  be  allowed  to  claimants  resident  in  Europe  to  present  their 
claims ;  and  those  of  British  subjects  to  be  examined  according  to  a  mode  directed.  That 
by  the  treaty  of  commerce  of  1786,  in  case  of  rupture  between  England  and  France,  the 
subjects  of  eitlier  residing  in  tlie  territory  of  the  other  were  to  be  allowed  to  continue  resi- 
dence undisturbed  while  they  conducted  themselves  legally,  and,  if  ordered  to  wididraw, 
should  have  twelve  months  to  do  so,  with  their  property,  if  they  did  not  conduct  themselves 
contrary  to  public  order. 

That,  in  December,  1815,  M.  and  others  were  appointed,  under  the  great  seal,  commissioners 
of  liquidation,  arbitration  and  deposit,  to  execute  the  convention.  Tliat,  on  12th  January, 
1816,  B.  transmitted  his  claim  to  the  Prime  Minister  of  France,  who  received  it  on  9th 
Februar}',  181G,  but  stated  that  he  considered  it  inadmissible. 

That,  by  a  convention  between  Great  Britain  and  France,  April,  1818,  it  was  agreed  that,  to 
effect  payment  of  capital  and  interest  due  to  British  subjects,  which  had  been  claimed 
under  the  convention  of  1815,  an  annuity  of  three  millions  of  francs  should  be  inscribed  in 
the  great  book  of  the  public  debt  of  France. 

That,  by  stat  59  G.  3,  c.  31,  reciting  that  the  conimisdoners  had  registered  the  claimants 
who  presented  themselves  within  the  period  prescribed  in  the  convention  of  18 15,  and  had 
paid  certain  sums,  and  that  three  of  the  said  commissioners,  by  commission  under  the  great 
seal  dated  1818,  had  been  appointed  commissioners  of  liquidation,  arbitration  and  award, 
to  act  on  behalf  of  his  mnjesty  in  England,  to  consider  the  claims  of  British  subjects  pro* 
perly  presented,  and  the  remaining  commissioners  had  been  appointed  commissioners  of 
deposit  to  receive  tlie  inscriptions  from  the  French  government ;  it  was  enacted  that  the 
commissioners  of  liquidation  should  apportion  and  distribute  the  sums  provided  by  France, 
and  order  them  to  be  paid  to  the  claimants  who  had  duly  registered,  in  full  if  the  sums 
paid  were  sufficient,  in  part  if  insufficient :  the  rejection  of  claims,  subject  to  appeal  to  the 
privy  council,  to  be  final,  and  a  discharge  of  both  governments  in  respect  of  any  registered 
claim  ;  that  unappropriated  sums  Inscribed  in  the  great  book  of  France  might,  by  the  rem- 
missiooers  of  deposit,  on  receiving  directions  from  the  EngUsh  Secretary  of  State  for  Foreign 
Affairs  or  the  Commissioners  of  the  Treasury,  be  sold,  and  the  proceeds  transferred  to  the 
commissioners  of  liquidation,  to  be  invested  in  public  securities,  for  the  purpose  of  being 
applied  to  liquidate  claims,  or,  if  all  were  liquidated,  to  such  purposes  as  the  Commission* 
ers  of  the  Treasury  should  direct;  and  that  the  public  securities  should  be  deposited  in  the 
Bank  of  England  in  the  names  of  the  commissioners  of  liquidation,  and  the  produce  paid 
for  the  purposes  in  the  act  specified. 

That  B/s  name  and  claim  were  not  registered  till  af^er  the  passing  of  the  statute. 

That,  after  all  the  registered  claimants  were  paid,  a  surplus  of  482,000/.  had  remained  with 
the  commissioners  of  deposit,  of  which  200,000t  had  been  applied  to  satisfy  claims  ten- 
dered al\er  the  time  mentioned  in  the  convention  of  1815,  and  admitted  uuder  the  autlio- 
rity  of  the  Commissioners  of  the  Treasury  given  in  May,  1826  ;  and  the  residue  was  paid 
into  the  bank  on  the  government  account  by  direction  of  the  Treasury  under  stat.  59  G.  3, 
0.  31. 

That  B.'s  property,  lost  as  above,  with  interest,  was  of  the  value  of  364,000/. 

The  Attorney-General  having  traversed  the  matters  of  the  inquisition,  and  a  verdict  on  the 
traverse  being  found  for  B. :  Held  (a)  (on  cross  motions,  to  enter  the  verdict  for  the  sup- 
pliant, and  to  enter  judgment  for  the  crown  non  obstante  verdicto,)  That  no  right  against 
the  crown  appeared  upon  the  inquisition.     For  that, 

Assuming  (1)  a  petition  of  right  to  be  maintainable  for  money  claimed  as  debt  or  damages ; 
and 

Assuming  (2)  that  B.  was,  for  the  purpose  of  this  petition,  a  British  subject : 

First,  No  undue  confiscation  was  alleged  so  as  to  satisfy  the  condition  of  the  treaties  of  18U 
and  IS  15,  nothing  being  shown  but  an  adjudication  by  a  French  tribunal,  which  this  court 
could  not  sec  to  be  contrary  to  the  law  of  France,  or  piursuant  to  any  law  which  this  cauf 
could  pronounce  void  as  against  British  subjects. 

(a)  P.  270,  &0. 
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Seoonilly.  It  did  not  appear  that  R*a  claim  had  been  admitted  and  ascertained  a^^cording  to 
the  treaties,  his  name  not  having  been  registered  within  the  period  provided  for  by  the 
oooveation  of  1815,  and  no  order  appearing  to  have  been  given  by  the  Treasury  to  inquire 
iDtt)6.'s  claim,  or  any  request  made  to  thorn  for  such  order  ;  and,  further,  it  not  appeanng 
that  no  other  claimant  might  possibly  come  in  for  the  surplus ;  and  tlie  inquisition  not  show 
ing  whether  or  not  any  inquiry  had  been  made  by  the  commissioners  of  liquidation  into 
the  merits  of  B.*s  claim. 

Thirdly,  That  the  queen  could  not  be  said  to  have  received  the  money,  the  finding  in  the  in 
qnisition,  that  the  surplus  had  been  paid  into  the  Bank  of  England  on  the  government 
iccooot,  not  showing  that  the  sovereign  had  received  a  personal  benefit  from  it 

"Pleas,  before  our  lady  the  queen,  at  Westminster,  of  Hilary  Term, 
in  the  sixth  year  of  the    reign  of  our  sovereign  lady  Victoria,  ^^nQf) 
by  the  'grace  of  God,"  &c.     «  Amongst  the  Pleas  of  the  Queen's  '• 
Roll  .(a) 

«  England  (to  wit).  Be  it  remembered,  &c.,  that  the  Right  Honourable 
John  Singleton,  Baron  Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  on  the  eleventh  day  of  January  in  this  same  term,  before  our 
•present  sovereign  lady  the  queen,  at  Westminster,  hath  delivered  (■♦oio 
hereintocourt,  with  his  own  proper  hands,  a  certain  record,  had  before 
car  said  lady  the  queen  in  her  Chancery,  in  these  words,  that  is  to  say: 

« Pleas,  before  the  lady  the  queen,  in  her  high  Court  of  Chancery,  on 
the  2d  day  of  February,  in  the  year  of  our  I^rd,  1839, 

•«  Be  it  remembered  that,  on  the  day  and  year  above  men-  -^^i  i 
tioned,  the  said  lady  the  now  queen  sent  to  the  Right  Honour-  *• 
able  Charles  Christopher,  Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  a  certain  petition  of  right,  signed  with  the  sign  manual  Oa"* 
the  said  lady  the  now  queen,  to  be  executed  in  due  form  of  law,  the 
tenor  of  which  petition  follows  in  these  words. 

"To  the  queen's  most  excellent  majesty,  most  humbly  beseeching, 
jour  faithful  subject,  Clement  Joseph  Philip  Pen  De  Bode,  Baron  De  Bode, 
a  knight  of  several  orders,  now  residing  at  No.  22  Lambeth  Road,  in  the 
county  of  Surrey,  showeth  to  your  majesty  that  your  suppliant  is  the  eldest 
son  of  the  late  Charles  Frederic  Louis  Augustus,  Baron  De  Bode,  a  baron 
of  the  Holy  Roman  Empire,  and  formerly  a  colonel  of  the  regiment  of 
Nassau-Saarbruck  German  infantry  in  the  service  of  the  King  of  France 
and  knight  of  the  royal  and  military  order  of  Saint  Louis,  by  Mary  bis 
late  wife,  daughter  of  the  late  Thomas  Kynnersley,  Esquire,  of  Loxley 
Park,  in  the  county  of  Stafibrd  ;  and  that  your  suppliant's  father  was  born 
on  the  family  estate  at  Neuhof,  in  the  bishopric  and  principality  of  Fulda, 
now  forming  part  of  the  electorate  of  Hesse,  and  was  baptized  at  Neuhof, 
in  the  said  bishopric  and  principality ;  and  that  your  said  suppliant  was 
bom  at  Loxley  Park  aforesaid  on  the  23d  of  April,  1777,  and  was  baptized 
at  Uttoxeter  on  the  2d  of  May  following. 

«  And  your  suppliant  further  showeth,"  &c.    The  petition  then  stated  (6) 

(fl)  The  proceedings  were  on  the  crown  side. 

(b)  The  i>etition  is  here  not  fully  set  out,  except  so  far  as  is  necessary  to  show  the  form  of 
the  proceeding;  the  judgment  of  this  court  having  been  founded  exclusiyely  on  the  facts  as 
Ibond  in  the  inquisition, 
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'^121    that  Sultz  was  an  ancient  fief,  ^before  and  since  the  peace  of 
-^    Westphalia,  (concluded  between  England  and  France  in  1648,) 
^nd  constituted  part  of  the  barony  of  Fleckenstein  in  Lower  Alsace,  and 
was  descendible  in  the  direct  male  line ;  and  that  the  archbishops  electors 
of  Cologne  were  the  protectors  thereof,  having  power  of  appointing  a  new 
line  of  feudatories  upon  the  failure  of  issue  male ;  that  in  1720,  on  failure 
of  the  then  branch  of  feudatories,  invi^stiture  of  the  fief  was  granted  to  the 
Prince  of  Rohan  Soubise,  a  German  prince ;  but,  upon  the  failure  of  that 
line  in  1786,  the  elector  nominated  to  the  fief  Charles  F.  L.  A.  Baron  De 
Bode,  the  suppliant's  late  father,  who  was  invested.     That,  before  the 
peace  of  Westphalia,  Lower  Alsace  formed  part  of  the  empire  of  Germany, 
and  was  presided  over  by  an  hereditary  officer  called  the  Landgrave,  who 
had  no  authority  over  the  lands  of  the  barons  of  Fleckenstein.    That  the 
Emperor  of  Germany  and  King  of  France  were  parties  to  the  peace  of 
^K^estphalia ;  and  that  the  inheritance  of  the  landgraviate  of  Lower  Alsace 
belonged  to  tlie  House  of  Austria.     That,  by  the  treaty  of  Munster,  whidi 
formed  part  of  the  peace  of  Westphalia,  the  emperor,  for  himself  and  the 
House  of  Austria  and  the  empire,  ceded  to  France  all  (heir  respective 
rights  in  the  landgraviate  of  Lower  Alsace,  the  same  to  be  incorporated 
with  the  crown  of  France,  but  subject  to  a  proviso  that  France  should  be 
•bound  to  leave  the  barons  of  Fleckenstein  in  the  liberty  and  possession 
they  bad  theretofore  enjoyed  as  dependent  on  the  empire,  and  the  King 
of  France  should  rest  content  with  the  rights  that  had   belonged  to  the 
House  of  Austria.     That  the  treaty  of  Munster  was  ratified  by  the  treaty 
of  Nimeguen,  1679,  by  the  treaty  between  England  and  Spain,  1680,  by 
•2131    ^^^  ^Tuce  *of  Ratisbon,  1688,  by  the  treaty  of  Ryswick,  1697,  by 
the  treaty  of  Utrecht,  1713,  by  the  treaty  of  Aix  la  Chapelle,  1748, 
by  the  treaty  of  Paris,  1763,  and  by  the  treaty  of  Versailles,  1783. 

That  in  1791  the  father  of  the  suppliant  ceded  to  him  all  rights  in  the 
lordship  of  Sultz  ;  that  the  suppliant  was  then  14  years  old  ;  that  in  1793 
the  suppliant  and  his  father  took  refuge  in  the  Austrian  army ;  and  after- 
wards, in  the  same  year,  by  a  decree  of  the  department  of  the  Lower 
Rhine,  they  were  declared  emigrants  and  their  property  confiscated ;  and 
that  it  was  afterwards  seized  and  part  of  it  sold,  the  rest  continuing  in  the 
possession  of  the  French  government  till  1814  and  1^5.  That  the  sup- 
pliant's father  died  in  1797. 

The  petition  then  stated  certain  provisions  of  the  treaties  of  Paris  of 
1814  and  1815,  and  two  conventions  incorporated  therein,  (see  p.  ^^ 
post,)  providing  for  the  indemnification,  by  the  French  government,  of 
British  subjects  whose  property  had  been  unduly  confiscated  by  it,  and 
for  the  examination  of  the  claims  by  commissioners.  It  appeared  that  by 
one  of  these  provisions  three  months  were  allowed  to  claimants  resident 
in  Europe  for  presenting  their  claims ;  and,  by  another,  a  capital  produc- 
ing an  annuity  of  3,500,000  francs  to  be  inscribed  in  the  great  booktof 
the  public  debt  of  France,  was  provided  as  a  guarantee  fund  for  the 
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ebiaaiits;  tad  ftene  win  a  pimiai  for  furntshing  for'lif  r  ^ms  if  oerei 
urj  towards  iche  sattsTactkui  cf  the  daima.  The  ipeUtton  then  re&ived 
to  the  beatjT  of  commeroe  «f  1786 ;  as  to  which  see  pp.  235  and  277, 
post. 

Cfrtaia  cases  were  Ihen  amtioaed  in  which  datms  had  been  allowed. 

*The  pewuion  then  stated  that,  i)y  a  commisskm  under  the    i^oij 
Great  Seal,  dated  27>fa  December,  1816,  Coiia  AJezander  Mack-     ^ 
tnzie  and  four  others  (see  p.  236,  post)  were  appoinled  coinmissiooers  of 
iiquidatioDy  arbitration,  and  deposit^f^r  the  pur(X)se  of  carrying  -into  f-tfect, 
on  the  part  of  Great  Britain,  the  provisions  above  mentioned.     That  on 
13th  Januarj,  1816,  being  latlhin  ihree  calendar  months  from  the  aliening 
of  the  convenltoDS,  the  suppliant,  Ending  that  die  firitisii  commissioaers 
had  Dot  ariii«<l  in  France,  and  being  4hen  in  Ihe  Rusaian  service,  deli- 
vered a  memorial  of  his  claim  as  a  British  subject  under  the  conveution 
of  1815  to  tiie  EUissian  ambassador  at  Paris,  who  had  engaged  to  Wsm/i- 
imt  the  same  to  the  Duke  de  Richelieu,  then  prime  minister  to  the  King 
of  Eraooe  and  his  minister  ibr  ibrcign  aflWirs,  to  .he  forwarded  by  hUn  to 
the  ouzed  commission  mentioned  in  the  said  convemion,  and  cooipased 
of  an  equal  number  of  £nglishmen  and  Frenchmen;  which  cotnmi^sicm 
had  IMC  them  entered  upon  its  duties  or  begun  to  ait.     That,  on  the 
Ml  Februaiy,  1816,  the  memorial  was  forwarded  to  Ihe  Didce  .de  Richa- 
Heti,  accompasiied  by  a  request  that  the  would  cause  it  to  be  transmitted 
to  the  commissioners  of  liquidation,  or  jreturn  it  to  the  Russian  ambassa- 
dor.   That  the  Duke  de  Richelieu  sent  a  leiter  to  ihe  suppliant,  ataling 
that  he  considered  flie  claim  inadmissible,  inasmuch  as  Che  suppliant's 
iather  was  a  German;  ^ut  Ihe  duke  did  not  return  the  memorial.     That 
the  letter  was  shown  by  tlie  suppliant,  on  the  19th  February,  iSlS,  to 
(be  British  ambassador,  who  was  of  opinion  that  the  Duke  de  Ri(?belieu 
entertained  an  erroneous  view,  and  that  the  suppliant  was  a  British. sub- 
ject, and  stated  that  he  would  himself  see  C.  A.  Mackenzie,  Ihe    foiS 
^EogliA  chief  commissioner,  on  the  subject.    That  the  suppliant 
was  unable  to  meet  with  G.  A.  Mackenzie  until  the  22d  February^  18l€» 
when  he  communicated  the  Duke  de  Richelieu's  letter  toC.  A.  Maokenzie^ 
and  at  the  same  time  delivered  to  iiim  h  memorial  of  iiis  claim  agaiinst 
the  French  government ;  when  C.  A.  Mackenzie  informed  him  that  }ifi 
(C.  A.M.)  concurred 'in  the  opinion  that  the  Dtdce  de  Richelieu  had  taken 
^Q  erroneous  view,  and  that  the  suppliant  was  entitled  to  the  benefit  tS 
the  convention,  and  that  the  said  DiJce  de  Richelieu  had  done  wrong  In 
withholding  the  said  memorial  .and  that  he  ought  to  rhave  ^transmitted  it 
to  the  commission,  as  being  the  proper  authority  to  judge  upon  amji 
cases;  but,  at  the  same  time,  C.  A.  M.  informed  the  suppliant  thilt  the 
register  of  claims  which  contained  the  names  of  claimants  residiont  in 
Europe  had  been  closed  the  day  before,  namely,  on  tthe  21st  J!dhtniaiy., 
and  that  Jie  would  consult  with  the  commissioners,  and  'the  suppliant 
•^uld  beinibrmed  wihat  was  to  be  done.    That  .the^auppUant  wnSire^unifl 
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to  produce  a  certificate  from  the  Duke  de  Richelieu,  stating  that  he  nacl 
preferred  his  claim  to  the  French  government,  through  the  Duke  de  Riche- 
lieu,  before  20th  Febniarj.  That  he  was  informed  by  C.  A.  Mackenzie 
that,  upon  the  production  of  such  a  certificate,  his  name  would  be  inserted 
in  the  register  of  claimants :  and,  in  consequence  of  such  information,  he 
presented  a  memorial  to  the  Duke  de  Richelieu,  from  whom,  on  the 
29th  March,  1816,  he  received  an  answer  formally  certifying  that  he  had 
received  the  claim  on  9th  February,  1816.  That  he  communicated  the 
answer,  on  29th  March,  1816,  to  C.  A.  Mackenzie.  That,  at  the  sug- 
*2161  S^^^^^^  ^^  ^^  British  commission,  he,  on  4th  April,  *1816,  pre 
"^  sented  to  the  commissioners  a  more  detailed  memorial  of  bis 
claims,  which  the  petition  described.  That,  at  a  subsequent  interview 
with  C.  A.  Mackenzie,  that  gentleman  informed  him  that  the  French  com- 
missioners were  perfectly  satisfied  that  the  Duke  de  Richelieu  had  formed 
an  erroneous  opinion  on  the  subject  of  nationality,  but  that,  as  his  ex- 
pressed opinion  must  in  a  certain  manner  be  a  guide  for  them  to  act  by, 
they  could  not  act  counter  to  it  without  documentary  evidence  establishii^ 
the  suppliant's  nationality.  That  he  was  likewise  informed  by  his  French 
agent  in  Paris,  who  had  seen  the  French  commissioners  on  the  subject, 
that  they  would  make  no  difficulty  as  to  inserting  his  name  upon  the  list 
as  soon  as  it  should  be  brought  in  a  regular  way  before  them.  The  pe- 
tition then  stated  that  certain  evidence  on  the  subject  had  been  transmitted 
to  the  commissioners.  That,  on  29th  August,  1816,  the  British  commis- 
sioners sent  to  the  French  commissioners  a  list  of  sixteen  claimants  under 
the  convention.  No.  7,  with  a  letter  stating  that  the  British  commissioners 
bad  discovered  that  these  sixteen  claims  had  been  inadvertently  omitted 
•  to  be  registered  in  the  list  closed  and  signed  by  them  on  21st  February- 
preceding,  and  assuring  the  French  commissioners  that  these  claims  had 
been  presented  to  them  before  the  signing  of  the  said  list,  but  had  escaped 
their  secretary  in  consequence  of  the  great  number  of  papers  he  had  and 
the  hurry  he  was  in  when  he  prepared  the  list,  and  therefore  begged  the 
.  French  commissioners  to  admit  these  sixteen  claimants  in  the  said  list. 
That,  on  7th  October,  1816,  the  French  commissioners  informed  the  Bri- 
.  tish  commissioners  that  the  French  government  acquiesced  in  their  request. 
*2171  '^^^  petition  then  stated  *sevcral  communications  with  the  com- 
missioners, in  which  the  latter  required  additional  evidence ;  and 
it  alleged  that  they  had  fdUen  into  several  errors,  resulting  in  a  delay  of 
the  recognition  of  his  claim  till  1818,  when  the  mixed  commission  was 
dissolved.  It  further  stated  a  case  laid  by  him  before  counsel,  and  a 
favourable  opinion  thereon. 

That,  by  a  convention  between  Great  Britain  and  France,  signed  at 

Paris,  25th  April,  1818,  for  the  final  arrangement  of  the  claims  of  British 

spbjects  against  the  French  government,  it  was  agreed  that,  in  order  to 

effect  the  payment  and  entire  extinction  as  well  of  the  capital  as  the  io* 

•terei^t  thereon  due  to  British  subjects,  of  which  the  payment  had  beea 
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chdmed  by  virtue  of  the  said  first-mentioned  convention,  there  should  be 
inscribed  in  the  great  book  of  the  public  debt  of  France  a  perpetual 
aoQuity  of  SyOOOyOOO  of  francs,  representing  a  capital  of  60,000,000  of 
fraDcs,  to  bear  interest  from  the  22d  March,  1818.  And  « that,  upon 
the  negotiations  between  the  British  and  French  governments,  which  led  to 
the  said  convention  of  1818,  the  sum  granted  by  France,  by  way  of  final 
arrangement  of  the  claims  made  by  British  subjects,  was  expressly  in- 
creased and  augmented  for  the  specific  purpose  of  providing  for  the  liqui-' 
datioQ  of  your  suppliant's  claims  against  the  French  government  in  respect 
of  the  loss  of  his  said  property  at  Sultz."(a) 

That  by  stat.  59  G.  3,  ch.  31,  sect.  1,  after  reciting  the  appointment 
of  the  said  C.  A.  Mackenzie,  &c.,  as  commissioners  of  liquidation,  arbi- 
tration and  deposit,  and  also  that  the  commissioners  had  caused  to  he 
'inscribed  in  a  register  the  names  of  all  the  claimants  who  had  rvoig 
presented  themselves  within  the  period  prescribed  by  the  conven-  '~ 
tbn,  and  had  liquidated  and  caused  to  be  paid  certain  sums  therein  men- 
tioned ;  and  also  that  the  said  C.  A.  Mackenzie  and  two  others  of  the 
said  commissioners  had,  by  commission  under  the  Great  Seal,  dated  15th 
June,  1818,  been  appointed  commissioners  of  liquidation,  arbitration  and 
award,  for  the  purpose  of  acting  on  behalf  of  his  majesty  in  England, 
according  to  the  provisions  of  all  the  several  conventions  thereinbefore 
recited,  and  to  take  into  consideration  all  the  claims  of  his  majesty's 
subjects  which  might  have  been  at  due  times  and  in  proper  form  presented 
to  them;  and  also  reciting  that  the  remaining  two  of  the  first  named  five 
commissioners  had,  by  commission  under  the  Great  Seal,  been  nominated 
and  appointed  commissioners  of  deposit,  to  receive  from  the  government 
of  bis  most  Christian  Majesty  at  Paris  the  inscriptions  to  be  delivered  over 
to  British  commissioners  in  and  by  the  several  conventions  thereinbefore 
mentioned ;  and  that  it  was  expedient  to  provide  for  the  execution  of  the 
powers  vested  in  the  said  several  commissioners :  It  was  enacted  that, 
in  order  to  enable  the  said  commissioners  of  liquidation,  arbitration  and 
anrard  to  complete  the  examination  and  liquidation  of  the  claims  of  such 
persons  who  should  have  caused  their  names  and  claims  to  be  duly  in- 
serted in  the  said  registers,  it  should  be  lawful  for  the  said  commissioners, 
and  they  were  thereby  authorized  and  empowered,  subject  to  such  de- 
ductions of  two  per  cent,  as  therein  mentioned,  to  apportion,  divide  and 
distribute  the  several  sums  of  money  stipulated  by  the  said  several  con- 
ventions to  be  provided  by  France,  and  to  order  the  same  to  be  paid 
*to  and  among  the  several  claimants  whose  names  were  duly  rcoio 
entered  in  the  said  registers;  and,  where  such  claimants  should 
have  been  or  should  be  adjudged  to  be  entitled  to  payment  in  the  whole 
or  in  part  of  their  demands,  to  pay  the  sum  adjudged  to  them  in  full,  if 
Ae  sums  received  and  thereafter  to  be  received  for  that  purpose  from  the 
French  government  should  be  found  sufficient  for  the  payment  in  full  of 

(a)  See  p.  367,  note  (a). 
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^I  the  claims  which  nhouM  be  adjmlgpd  to  he  Vikhin  At  iotetit  and 
hieaiiing  of  the  said  several  conTeiitions,  or  nny  of  them;  or  i&  pait  paj« 
hitiit  thereof  in  rateaUe  |)ro()oriiofl9(,  if  the  saiii  sums  should  be  insii!fii*ient 
for  the  payment  of  mwh  claims  in  Ml;  and  that  sireh  payment  in  fu!l,  ot 
in  pnrt,  and  any  rejection  of  aoy  snrb  rbrms  as  should  by  the  said  coid- 
tniNsioiiers,  on  atf|)eal  to  his  majesy  i:»  i-oitncil  in  nanner  thcreiiiaflef 
mentioned^  be  adjudged  not  to  be  vithia  the  true  meaning  of  the  said 
conventions  or  any  of  them,  should  be  respecttTely  final  and  conclnsiivei 
and  should  be  helrf  'o  be  in  fail  ami  en  ire  discharge  of  the  FrtMich 
government  and  of  his  majesty's  government  from  any  demands  in  rt^|>ect 
ixf  any  claims  falling  within  the  objeei  and  trae  intent,  eflfect  and  meaning 
of  tiie  said  convcnnons,  or  any  of  them,  and  which  had  been  inserted  in 
the  said  registers  during  a^y  period  allot  ed  for  that  purpose  by  the  several 
conventions.      And   by  the  said  act  it  was  further  enacted,  (sei-^  16,) 
that,  dunng  the  time  that  any  capital  ittscrtbeil  in  the  great  book  of  the 
ptibiic  debt  of  France,  in  ptrsuatice  and  for  the  purposes  of  the  Several 
tonventions  thereinbefore  recited,  o^  any  part  of  such  capital,  should 
remain    in    the    names  of   the  said    commissioner!*    of   deposit,  and 
keyon}    *sh<)uld   not   have  been  appropriated   to  the  liquidation  of  anj 

claims  of  his  majesty *s  subj^-cts  nn:ierthe  said  ironvenionsorany 
of  them,  it  should  be  lawful  §or  the  Said  Commissioners  of  dt-poiji,  on 
receiving  directions  to  such  effect  Imm  his  majesty's  principal  Secretary 
of  State  for  Foreign  Ailairs,  and  from  the  CommisNioners  of  his  majesty's 
Tn^asury  of  the  United  Kingdom  of  Great  Bri  ain  and  Ireland,  or  any 
three  of  them,  to  sell  and  dispose  of  the  wiK>le  or  any  part  of  such  capital 
So  inscribed  in  the  said  great  book  of  the  public  debt  of  France,  and  so 
unappropriated,  and  to  tninsfer  the  proceeds  of  such  sale  to  England  to 
the  commissioners  of  liquidation,  arbitration  and  award  under  that  act, 
to  be  by  theiu  invested  in  Exche  {uer  bills,  or  other  public  aecuriues 
bearing  interest,  for  the  purpose  of  being  applied  to  the  payment  or  liqui- 
datioTi  of  any  of  stich  claims,  or,  in  case  all  such  claims  should  be  paid 
or  liquidated,  for  such  other  purposes  as  the  said  Comoiissioners  of  the 
Treasury  for  the  time  being,  or  any  three  of  them^  should  direct  the  said 
commissioners  of  liquidation,  arbi  nvion  and  awani  to  apply  the  same. 
And  that  all  such  Excheq  ler  bills,  or  other  public  securities  bearing  in* 
terest,  should  be  deposited  in  the  hands  of  the  Governor  and  Company 
of  (tie  Bank  of  England  to  the  iicconnt  of  and  in  the  names  of  the  com" 
missioners  of  iiv]indation,  arbil ration  and  award  ander  that  act,  and  should 
be  and  remain  in  the  names  of  such  commissiooers  for  the  time  being,  to 
be  sold,  and  tbe  produce  thereof  paid  and  applied  for  the  purposes  therein 
S()eciiied. 

That,  in  the  year  iSld^  as  ^on  »s  the  suppliant  leamed  that  the  Britisk 
commissioners  had  rettimed  to  London,  and  ascertained  the  spot  ^ 
•5211    ^'^^  ^^^y  ^^^  *e«l*blishe<l  their  office,  he  delivered  to  them  ft 

detailed  schedule  of  his  diifcrent  claims.    The  petition  then  set 
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forth  several  communications  between  the  suppliant  and  the  com  mis* 
sidners,  and  stated  that  be  was  not  aware  that  his  name  and  claim  had 
not  been  placed  on  the  register  at  Paris  until  1st  of  July,  18*28,  when  it 
was  ascertained  that  neither  his  naipe  nor  claim  had  been  placed  on  the 
regii»ter  of  claimants  until  long  after  the  passipg  of  the  said  act  of  par- 
liament. 

The  petition  then  set  forth  an  award  of  the  commissioners,  dated  3Qt)| 
April,  1822,  rejecting  the  claim,  ajid  stating  the  gjroiinds  of  the  rejection 
at  full  length. 

((And  your  suppliant  further  ahoweth  that  he  i^  advised  and  believes 
that  the  said  award  is  founded  throughout  upo^  erroneous  views  of  the 
facts  of  your  suppliantVs  case,  as  well  as  upon  gross  and  absurd  mistakes 
ia  point  of  law :  amongst  others,"  &,c. :  thpn  followed  the  objeciions,  sup- 
ported by  a  reference  to  other  decisions  of  the  conimissioners. 

That  he  appealed  against  the  award  of  the  commissioners,  and,  on  23d 
June,  1823,  his  appeal  was  heard  before  the  Privy  Council,  which  con- 
finned  the  award.  That  afterwards,  on  petition,  the  suppliant  w.is  heard 
before  the  Privy  Council  on  the  question  whether  they  couKI  rehear  the 
appeal  or  send  the  case  b^ck  to  the  commissioners  :  and  the  Council  were 
of  opinion  that  they  had  not  the  power  of  dging  either,  and  gave  their 
judgment  accordingly,  accompanied  by  a  reip^^rk  that  the  decision  had 
been  approved  by  hi^  majesty  in  council,  bad  been  certified  to  the  com- 
missioners, and  that,  in  consequence  of  that  decision  so  oertified,  the  finds 
had  been  actually  divided  aipoogst  oth^r  claimants,  and  it  was  therefore 
cl^ar  there  could  be  no  redress.  •Thgt,  at  the  time  of  the  giving  f  11.722 
of  the  last- mentioned  judgmei)t,  upwards  of  one  million  sterling  *" 
remained  in  the  hands  of  the  said  commissioners,  whjch  fact  appears  by 
the  accounts  rendered  by  them. 

Then  followed  objections  to  the  grounds  on  which  k  was  alleged  that  the 
commissioners  had  decided.  The  petiiioti  then  stated  that,  after  the  re- 
jection of  the  claim  by  the  con^mis^ioners,  and  after  the  confirinatio^i  q( 
the  award  of  rejection  by  the  Privy  Council,  tl^e  suppliant  presented  a 
memorial  to  the  proper  authoritijt;s  }a  Prance,  praving  for  compensattoa 
out  of  the  fund  provided  ia  France  for  the  itulemnity  of  persons  whose 
property  had  been  confiscated  oq  the  ground  of  their  emigration ;  upoa 
the  face  of  which  memorial  it  was  stated  that  his  claim  was  so  made  con- 
diiionally,  with  a  view  to  meet  the  event  pf  hjs  not  succeeding  in  his  claim 
upon  the  British  Gpv,ernment :  but  the  claim  was  rejected  by  the  Frencb 
government  on  the  express  ground  that  all  foreigners  were  extduded 
from  the  benefit  of  the  law  providing  indemnity  for  emigrants,  and  that 
he  wa3  a  British  autyect  whose  claims  against  France  had  been  paid  in 
the  form  of  a  compromise  by  tl|e  French  &[overnment  under  the  arrange- 
ment ratified  and  carried  into  effect  by  the  convention  of  1816. 

The  petition  thei>  stated  proceedings  before  a  committee  appointed  by 
the  House  of  Commons  to  examine  the  claimi  which|  however,  did  nd 
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report  before  the  dissolution  of  parliament ;  and  further  steps  taken  by  the 
petitioner,  but  unsuccessfully,  to  obtain  a  recognition  of  his  claim  by  the 
next  House  of  Commons. 

That,  after  payment  of  all' the  claims  of  the  duly  registered  claimants 
which  have  been  established,  a  large  surplus  remained  in  the  hands  of 
*2231  ^^^  ^^^^  ^commissioners  of  deposit,  which  surplus  has  since  been 
paid  to  the  Lords  Commissioners  of  his  late  majesty's  Treasury. 
That  the  suppliant  had  reasons  (which  he  stated)  for  believing  that  one 
of  the  commissioners  differed  from  the  opinion  of  his  colleagues ;  that  com* 
missioner  stating  that  he  found  the  Duke  de  Richelieu  acknowledged  the 
receipt  of  the  claim ;  and  that  he  (the  commissioner)  was  of  opinion  that 
the  presentation  was  valid,  and  not  contrary  to  what  the  convention  pre- 
scribed ;  that  it  was  not  said  in  the  convention  that  the  claims  must  be 
presented  exclusively  through  the  British  commissioners ;  and  that  be 
found  the  register  had  been  reopened  to  admit  other  claimants. 

That  attempts  have  been  made,  on  the  suppliant's  'behalf,  to  obtain 
inspection  of  the  documents  relating  to  his  claim ;  but  that  certain  of 
these,  which  he  described,  were  stated  to  him  to  be  missing. 

That,  in  the  then  last  Trinity  term,  the  suppliant  moved  the  Court  of 
Queen's  Bench  (a)  for  a  rule  calling  upon  the  Lords  Commissioners  of  the 
Treasury  to  show  cause  why  a  writ  of  mandamus  should  not  issue,  com- 
manding them  to  pay  to  him  the  amount  of  the  surplus  paid  by  the  com- 
missioners of  deposit,  mentioned  in  stat.  59  G.  3,  c.  31,  to  the  Lords  of 
the  Treasury,  or  so  much  thereof  as  might  be  sufficient  to  indemnify  the 
Suppliant  for  the  loss  of  immovable  property  in  Lower  Alsace  unduly 
confiscated  by  the  French  authorities  ;  which  motion  was  founded  upon 
an  affidavit  made  by  the  suppliant,  wherein  he  stated  in  substance  the 
whole  or  the  greater  part  of  the  facts  hereinbefore  set  forth.  That,  upon 
the  motion,  the  suppliant's  counsel  drew  the  attention  of  the  court  to 
^2241  ^^^^^  parts  of  the  affidavit  which  showed  *that  the  funds  paid  by 
the  French  government  under  the  several  conventions  of  1815 
and  1818  were  received  by  the  crown  in  the  capacity  of  trustee  for  such 
of  its  subjects  as  had  been  injured  by  French  spoliation,  and  who  came 
within  the  terms  of  those  conventions,  and  the  crown  had  entered  into 
an  implied  engagement,  both  with  the  French  government  and  the  British 
subjects  interested,  that  the  funds  should  be  distributed  in  accordance 
with  those  conventions ;  and  his  counsel  urged  that,  by  the  statute,  the 
duty  of  duly  administering  these  funds  was  removed  from  the  crown  and 
Tested  in  the  said  commissioners  in  respect  of  the  registered  claimants, 
and  in  the  Lords  of  the  Treasury  as  to  any  surplus  which  might  remain 
after  the  payment  of  the  registered  claimants;  and  that  all  objections  as 
to  bis  nationality,  not  only  as  being  a  British  subject,  but  as  coming 
within  the  provision  of  the  conventions,  was  not  only  unfounded  in  law^ 
%nd  in  fact,  but  had  been  abandoned  by  the  French  government  at  the 

{a)  Inn  Baron  Dt  Modi,  ^VowlF.Cn^, 
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time  when  that  government  was  alone  interested  in  diminishing  the 
amount  of  claims,  and  long  before  the  sum  had  been  fixed  which  France 
should  pay  by  way  of  final  settlement  of  those  claims.  That  the  court 
refused  to  grant  the  rule,  and  by  its  writtenjudgment  assigned  two  grounds 
only  for  such  refusal :  the  first  of  which  grounds  was  that  the  claim  was 
unproved  and  unliquidated,  and  that  the  suppliant  could  not  call  upon  the 
depositaries  of  a  gross  fund  to  pay  him  thereout  any  portion  till  he  had  re- 
duced his  demand  to  a  certainty,  and  that  he  could  not  call  upon  these 
depositaries  to  ascertain  his  claim,  they  having  no  power  so  to  do,  no 
power  to  hear,  to  inquire,  to  take  proofs,  or  to  determine;  that,  merely 
as  such  depositaries,  they  had  none  of  these  powers ;  and  that  no  law  or 
statute  had  'invested  them  specially  with  such  powers :  and  the  se-  fooh 
cond  ground  was,  that  the  said  Lords  Commissioners  held  the  fund  ^ 
as  the  servants  of  the  crown,  inasmuch  as  the  money  was  first  obtained 
by  the  exercise  of  the  royal  functions ;  that  the  suppliant's  claim  was 
beside  the  parliamentary  appropriation  of  any  part  of  that  fund;  and  that 
the  residue  had  now  reverted  to  the  crown,  and  was  in  the  hands  of  the 
crown,  by  its  servants ;  and  that  it  was  an  established  rule  that  a  man- 
damus would  not  lie  against  the  servants  of  the  crown  merely  to  enforce 
the  satisfaction  of  claims  upon  the  crown. 

That  the  suppliant  is  informed  and  believes  he  is  entitled  to  relief  by 
petition  of  right  in  respect  of  any  claim  which  he  may  have  upon  the 
crown,  and  whether  the  same  be  of  a  liquidated  or  an  unliquidated  nature. 
That  the  value  of  immovable  property  in  Lower  Alsace,  so  lost  by  the 
suppliant,  together  with  the  interest  payable  thereon,  according  to  the 
terms  of  the  first-mentioned  convention,  amounted,  on  1st  January,  181!), 
to  the  sum  of  13,320,885  francs,  10  sous  and  a  half,  of  French  money, 
being  of  the  value  of  532,835/.  8^.  4^.  of  English  money ;  and  the  sup- 
pliant  accordingly  claimed  that  amount  before  the  commissioners  of  arbi- 
tration,  liquidation,  and  award. 

«<A1I  and  singular  which  matters,  by  your  suppliant  above  in  his  peti- 
tion alleged,  your  suppliant  is  ready  to  verify  in  such  ways  and  manners 
as  may  be  convenient. 

•<  Your  suppliant  therefore  most  humbly  prays  that  your  majesty  will  be 
graciously  pleased  to  order  that  right  be  done  in  this  matter ;  and  to  en- 
dorse your  royal  declaration  hereon  to  that  effect,  and  to  refer  the  petition, 
with  such  your  royal  order  and  declaration  •thereon,  to  your  ma-  rtosfi 
jesty's  high  Court  of  Chancery  at  Westminster ;  and  that  this  peti-  *• 
lion  may  be  duly  received  and  enrolled ;  and  that  your  majesty's  Attorney- 
General,  being  attended  with  a  copy  thereof,  may  be  required  to  answer 
the  same;  and  that  your  suppliant  may  hencefoi-th  prosecute  his  complaint 
herein  in  such  court,  and  take  such  other  proceedings  herein  as  may  be 
necessary,  against  the  said  Attorney-General  as  representing  the  rights  and 
interests  of  your  majesty,  and  also  against  such  other  persons,  if  any,  as 
Aeed  may  require ;  and  that,  for  that  purpose,  your  suppliant  may  have 

VOL.  vin.  18  m2 
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leave  to  make  such  Attomey-Genenl*  and  inoh  other  penonaas  aferesaid^ 
parties  tufrvto,  and  to  pray  tp  obtain  sacb.  relief  in  tbe  matteia  aforesaid  as 
under  the  circumstances  bereiobafbre  stated  shall  be  just.  And  your  sup- 
pliant, as  in  daiy  beaad,  afaajl  ever  pray,"  kfi.  «  J.  MANNf:iG." 

«<  WkUehaU,  December  lOth,  1838. 
«« HtT  majesty  is  pleased  to  refer  this  petition  to  her  high  Court  of  Chan* 
eery,  to  conviiler  thereof,  and  to  do  what  is  right  and  proper  therein. 
<»2/i  February,  1839.  «<J.  Russell." 

«« Let  right  be  done.  «  Cottcnbam ,  C." 

«« Whereupon  the  said  Cbapcellorv  by  certain  letters  patent  of  the  said 
lady  xhf  now  queen,  directed  to(a)  Martin  John  West,  John  Farquhar 
Eraser,  Sntton  Sharpe,  John  Elijah  Blunti  Edward  Vaughan  Williams  and 
EdwarJ  Suiirke,  Esquires,  five,  four,  three  or  two  of  them,  to  inquire  upon 
the  oa  h  of  ^ood  and  lawfiil  men  of  the  county  of  Middlesex,  as  well 
*2271  ^^^'^^^  liberties  *as  without,  by  whom  the  truth  might  best  be 
known,  of  all  and  singular  the  matters  in  the  said  petition  specified 
and  rontaioed,  the  tenor  of  which  letters  patent  follows  in  these  words. 

«« Virtoria,  by  the  grace,"  &c.,  ««to  our  faithful  and  beloved  Martin 
John  West,  John  Farquhar  Fraser,  Sutton  Sbarpe,  John  Elijah  Blunt, 
Edward  Vatit^han  Williams,  and  Edward  Smirke,  Esquires,  barristers  at 
law,  greeting:  Whereas,  by  a  certain  petition  lately  presented  to  us  by 
our  beloved  and  faithful  subject  Clement  Joseph  Philip  Pen  De  Bodci 
Knight,  Baron  de  Bode,  and  of  the  holy  Roman  Empire,  we  have  been 
infi>rmed,"  kc.  Here  followed  the  statement  of  the  petition  in  toUdem 
verbiis,  only  omitting  the  efier  to  verify  the  statement,  and  the  prayer. 

«<  We,  willing  that  what  is  just  in  this  behalf  should  be  done,  have 
assigned  you  or  any  five,  four,  three  or  two  of  you,  by  the  oath  of  good 
and  lawful  men  of  the  county  of  Middlesex,  as  well  within  liberties  as 
without,  l>y  whom  the  truth  of  the  matter  may  be  best  loiown,  to  inquire 
of  the  truth  of  all  and  singular  the  matters  in  the  said  petition  contained 
and  specified.  And  therefore  we  command  you  that,  at  such  day  and 
place,  or  da}s  and  places,  as  you,  or  any  two  or  more  of  you,  shall  appoint 
for  that  purpose,  you,  or  any  two  or  more  of  you,  diligently  set  about  the 
premises,  and  do  and  execute  all  and  singular  the  matters  aforesaid  with 
efiect ;  so  that  as  well  the  inquisition,  as  all  other  matters  by  you,  or  any 
two  or  more  of  you,  taken  and  done  in  the  premises,  you,  or  any  two  or 
more  of  yoti,  send  and  certify  to  us  in  our  Chancery,  under  your  seals  or 
the  seals  of  you,  or  any  two  or  more  of  you,  aud  the  seals  of  those  persons 
*f>!>S1  ^y  whom  such  inquisition  shall  *be  made,  distinctly  and  openly 
^  without  delay,  together  with  these  our  letters  patent.  W^e  alsp 
give  full  power  and  authority  to  you^  or  any  two  or  more  of  you,  to  ca)l 
and  proi*ure  to  appear  before  you,  or  any  two  or  more  of  you,  all  persons 
whomsoever  fit  to  be  examined  in  the  premises,  and  their  examinations, 
they  haiiug  been  first  duly  f  worn  before  yoii»  or  any  two  or  more  of  ypt), 
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lo  receive  and  take.  And  we  also,  by  the  tenor  of  these  presents,  com- 
mand our  sheriff  of  our  ooonty  of  Middlesex  that,  at  a  certain  day  and 
place,  or  certain  days  and  places,  which  you,  or  any  two  or  more  of  you, 
absll  appoint  for  that  purpose,  and  on  our  part  make  known  to  him,  he 
cause  to  eome  before  you,  or  any  two  or  more  of  you,  so  many  and  such 
good  and  lawful  men  of  bis  baiiiwiok,  as  well  within  liberties  as  without, 
by  whom  the  truth  of  the  matter  in  the  premises  may  be  better  known  and 
inquired  into.  And  we  also,  by  the  tenor  of  these  presents,  strinly  com* 
mand  all  and  sii^lar  justices,  majrors,  sheriflk,  bailifis,  oflRcers,  ministers, 
and  all  other  our  faithful  subjecta  of  our  said  county  of  Middlesex,  as  well 
irithin  liberties  as  without,  that  to  you,  in  the  execution  of  these  presents, 
they  be  attendant,  obedient,  aiding  and  assisting,  in  such  manner  as  you, 
or  any  two  or  more  of  you,  shall  make  known  to  them  on  our  behalf.  In 
witness  whereof  we  have  caused  our  letters  patent  to  be  made.  VViine$a 
ourself  at  Westminster,  the  23d  of  December,  in  the  fourth  year  of  our 
reign. 

M  By  rirtiie  of  which  letters  patent  the  said  John  Farquhar  Eraser,  Ed- 
ward Vaughan  Williams,  and  Edward  Sniirke,  returned  a  certain  inqui«> 
ntion,  before  them  taken,  into  the  High  Court  of  Chancery  aforesaid,  with 
the  said  letters  patent  thereto  annexed,  in  these  words : 

*M  Middlesex,  to  wit.  An  inquisition  taken  at  Westminster  r»22d 
Han,  in  the  county  of  Middlesex,  on  Wednesday,  the  15th  June,  '' 
in  the  year  of  our  Lord,  1842,  and,  by  adjournment,  on  Thursday,  the 
16th,  and  Friday  the  1 7th,  and  Saturday  the  I8th  days  of  the  same  month 
of  June,  before  John  Farquhar  Eraser,  Edward  Vaughan  Williams  and 
Edward  Smirke,  Esquires,  by  virtue  of  certain  letters  patent  to^'  M.  J. 
West,  &c.,  •<  directed,  and  to  this  inquisition  annexed,  on  the  oath  of 
Richard  Carpenter,"  &c.,  «<  to  wit,  fourteen  in  all,  good  and  lawfid  men  of 
the  county  of  Middlesex :  who  say,  upon  their  oath  : 

«  That  Clement  Joseph  Philip  Pen  De  Bode,  the  suppliant  in  the  said 
letters  patent  mentioned,  is  the  eldest  son  of  the  late  Charles  Frederick 
Lewis  Augustus  De  Bode,  Baron  De  Bode,  and  of  the  Holy  Roman  Em- 
pire, and  formerly  a  colonel  of  the  regiment  of  Nassau-Saarbruck,  in  the 
serrice  of  the  King  of  France,  by  Mary,  his  late  wife,  daughter  of  the  late 
Thomas  Kynnerdey,  of  Loxley  Park,  in  the  county  of  Stafford,  Esquire  i 
and  that  the  said  suppliant's  said  father  was  born  on  the  family  estate  at 
Neuhof  in  Germanyt  and  was  baptised  at  Neuhof  aforesaid  ;  and  that  the 
said  suppliant  waa  born  in  the  said  county  of  Staflbrd,  in  the  year  of  our 
Lotd  1777,  and  was  baptised  at  Uttoxeter,  in  the  same  county,  on  the  2() 
day  of  May,  in  the  same  year. 

M  And  that,  both  since  the  making  of  the  peace  of  Westphalia,  con* 
eluded  between  France  and  the  Holy  Roman  Empire  on  the  24th  day  of 
October,  in  the  year  of  our  Lord  1648,  and  for  many  centuries  before 
that  time,  the  lordabip  and  land  of  Suhz,  otherwise  called  Sultz-am- 
Staaten,  otherwise  called  Soultv-souB-^For^tSi  constituting  part  of  the 
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•2301  ^^^^^7  ®f  Fleckenstein,  in  the  •late  province  of  Lower  Alsace, 
now  called  the  department  of  the  Lower  Rhine,  in  the  kingdom 
of  France,  was  an  ancient  fief  descendible  in  the  direct  male  line  only, 
and  not  liable  to  be  aliened  or  encumbered  without  consent  of  the  grantor 
of  the  fief;  and  that  in  the  year  1720,  upon  the  failure  of  the  male  line  of 
the  barons  of  Fleckenstein,  nomination  to  and  investiture  of  the  said  fief 
was  made  and  granted  by  the  then  Archbishop  of  Cologne  to  Hercules 
Meriadec  Prince  of  Rohan  Soubise  ;  and  that,  upon  the  death  of  the  last 
male  descendant  of  the  said  Prince  of  Rohan  Soubise,  in  1786,  it  belonged 
to  the  then  Archbishop  of  Cologne  to  appoint  a  new  line  of  feudatories  to 
the  same  fief.  And  that  the  said  Charles  Frederick  Lewis  Augustus,  late 
Baron  De  Bode,  obtained  from  him  a  nomination  to  the  said  fief  and  a 
grant  thereof,  and  was  invested  by  him  with  it  as  with  a  real  male  fief, 
by  the  description  of  the  castle  and  town  of  Soultz,  and  the  villages  of 
Hermersweiller,  Reschweiler,  Meisenthal,  Memelshofen,  Jaegershofen, 
and  Lausenscholt,  together  with  the  vassals,  jurisdictions,  woods,  forests, 
chases,  waters,  fisheries,  pasturage,  franchises,  commons,  and  every  thing 
belonging  thereto,  without  exception,  in  the  same  manner  as  the  De 
Fleckensteins  had  possessed  them  and  held  them  ;  also  the  right  of  high 
and  low  jurisdiction,  and  the  profits  arising  therefrom :  to  hold  to  the 
said  Baron  De  Bode  and  his  legitimate  male  feudal  heirs  of  his  body, 
subject  to  certain  feudal  duties  in  the  said  grant  particularly  mentioned ; 
and,  among  others,  that  the  said  Baron  De  Bode  should  not  sell  or  assign, 
sever,  or  deteriorate  the  said  fiefs,  without  the  consent  of  the  said  Elector 
of  Cologne  ;  and  that  such  grant  was  then  formally  ratified  by  the  Chapter 
•2311  ^ff^^^S^^  >  ^^^  ^^^^  investiture  of  the  •said  fief  was  then  in  due 
^  form  given  by  the  officers  of  the  said  archbishop  to  the  said  late 
baron. 

"  And,  further,  that,  previously  to  the  peace  of  Westphalia,  the  pro- 
vinces of  Upper  and  Lower  Alsace  formed  part  of  the  Empire  of  Germany. 
And,  further,  that  the  Emperor  of  Germany  and  the  King  of  France,  M-ho 
had  long  been  at  war,  were  parties  to  the  said  peace  of  Westphalia. 
And,  further,  that,  by  the  treaty  of  Munster,  which  treaty  formed  part  of 
the  peace  of  Westphalia,  the  Emperor  of  Germany,  for  himself  and  for  the 
House  of  Austria  and  also  the  empire,  ceded  to  France  all  the  rights 
which  they  respectively  had  in  Upper  and  Lower  Alsace,  with  all  juri3- 
diction  and  sovereignty,  subject,  however,  to  an  express  proviso  that 
France  should  be  bound  to  leave  the  Barons  of  Fleckenstein,  and  all  the 
nobility  of  Lower  Alsace,  in  the  liberty  and  possession  they  had  enjoyed 
heretofore,  as  immediately  dependent  upon  the  empire,  so  that  the  king 
should  not  claim  any  royal  superiority  over  them,  but  should  rest  content 
with  the  rights  which  had  belonged  to  the  House  of  Austria,  and  which, 
by  that  treaty  of  pacification,  were  yielded  to  the  crown  of  France,  but 
without  prejudice  to  the  sovereignty  acquired  by  France  under  that  treaty 
10  that  which  had  belonged  to  the  House  of  Austria. 
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"And,  further,  that,  by  the  treaty  of  peace  concluded  at  Nimeguen  on 
the  3d  day  of  February,  1679,  between  the  empire  and  France,  under  the 
mediation  and  guarantee  of  the  King  of  England,  it  was  stipulated  that 
the  provisions  of  the  said  treaty  of  Munster  should  be  and  remain  in  as 
^  force  as  if  its  provisions  had  been  inserted,  word  for  word,  in  the  said 
ireaty  of  Nimeguen ;  and  that  a  similar  ratification  was  included  *in  rvQon 
the  treaty  made  between  the  Kings  of  England  and  Spain  on  the 
10th  day  of  June,  1680.  And,  further,  that,  a  new  general  league  having 
been  formed  against  France,  in  consequence  of  the  violation  of  the  treaties 
of  Westphalia  and  Nimeguen,  William  the  Third,  King  of  England,  joined 
it  by  an  act  dated  Hampton  Court,  December  the  20th,  1689.  And, 
further,  that  a  similar  ratification  of  the  said  treaty  of  Munster  was  in- 
cluded in  the  treaty  of  Ryswick,  made  and  concluded  on  the  30th  day  of 
October,  1697;  and  also  in  that  of  Utrecht,  made  on  the  11th  day  of 
April,  1713  ;  and  in  that  of  Aix  la  Cbapelle,  made  on  the  I8th  day  of 
October,  1748  ;  and  in  that  of  Paris,  made  on  the  10th  day  of  February, 
1763;  and  in  that  of  Versailles,  made  between  the  Kings  of  England  and 
France  on  the  3d  day  of  September,  1783. 

«And,  further,  that  in  the  year  1791  the  said  suppliant's  late  father 
made  a  public  cession  of  all  his  rights  in  the  said  property  in  the  presence 
of  the  burghers  and  vassals  of  the  said  lordship  of  Sultz,  to  the  said  sup- 
pliant. And,  further,  that,  as  the  said  suppliant  was  only  fourteen  years 
of  age  at  the  time  of  the  said  cession,  the  said  lordship  and  lands  of  Sultz 
were  from  thenceforward  administered  and  governed  in  the  name  of  the 
said  suppliant,  by  his  said  late  father. 

<<  And  that,  in  the  beginning  of  October,  1793,  the  said  suppliant  and 
his  father  left  their  residence  at  Sultz  and  took  refuge  in  the  Austrian 
army,  then  in  the  neighbourhood.  And,  further,  that,  on  the  10th  day 
of  October,  1793,  by  a  decree  now  remaining  in  the  archives  of  the  said 
department  of  the  Lower  Rhine,  it  was  decreed  by  the  said  department, 
in  full  session,  that  the  individuals  named  in  a  list  which  was  and  is  sub- 
joined  to  *tfae  said  decree  should  be  declared  emigrants,  and  that  r^ooo 
all  their  property  should  be  confiscated  in  order  to  its  being  sold  ^ 
or  aliened,  agreeably  to  the  provisions  of  the  laws  relating  to  emigrants : 
and  that  the  list  of  names  subjoined  to  the  said  decree  was  as  follows ; 
*/,  Annann  JV*.  JV*.  deuxfrlres  Sellz^ — Bode  de  Sovltz;'*  after  which  fol- 
lowed other  names.  And,  further,  that,  in  pursuance  of  the  said  decree* 
the  said  lordship  and  lands  of  Suhz,  including  a  certain  mansion  and  cer- 
tain houses,  mines,  lands,  and  other  property  forming  part  of  the  said 
lordship  and  lands,  were  seized  as  confiscated  by  the  persons  then  exer- 
cising the  powers  of  government  in  France,  and  were  thenceforward 
treated  as  national  property,  and  that  part  thereof  was  afterwards  sold 
under  the  authority  of  the  French  government,  and  that  the  residue 
thereof  continued  in  the  possession  of  the  French  government  until  after 
the  restoration  of  the  House  of  Bourbon,  in  the  years  1814  and  1815. 
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K<  And,  nmher,  the  sitppliant'^  late  father  died  in  Russia,  in  the  year 
1797. 

<*  And,  further,  that,  by  the  iburtli  additional  article  of  the  definitive 
treaty  of  peace  between  the  Kings  of  Great  Britain  and  Prance,  concluded 
fit  Paris  on  the  30th  day  of  May,  1814,  it  was  stipulated  that,  immediaiely 
afier  the  ratification  of  that  treaty,  the  commissioners  mentioned  in  the 
second  additional  article  of  the  said  treaty  should  undertake  the  exam- 
ination of  the  claims  of  his  Britannic  naajesty^s  subjects  upon  the  French 
government  for  the  vahie  of  the  property,  movable  or  immovable,  unduly 
(indfiment)  confiscated  by  the  FrentA  authorities,  as  also  of  the  total  or 
partial  loss  of  the  debts  due  to  them,  or  other  property  unduly  detained 
♦2341     ^'"^er  seqtieslration,  subsequently  to  the  year  •1792.  And,  further, 
that,  by  the  ninth  article  of  the  definitive  treaty  of  peace  between 
the  Kings  of  Great  Britain  and  France,  signed  at  Paris,  on  the  20th  day 
of  November,  1815,  it  was  stipulated  that  two  conventions  added  to  the 
said  treaty  should  have  the  same  force  and  eflect  as  if  inserted  therein. 
And,  further,  that,  in  one  of  the  said  conventions,  entitled  Convention  No.  7. 
between  the  Kings  of  Great  Britain  and  France,  also  signed  at  Paris  the 
SOth  day  of  November,  1815,  it  was  provided.  Article  1 ,  tJiat  the  subjects  of 
his  Britannic  majesty  having  claims  against  the  French  government,  who,  in 
contravention  of  the  second  article  of  the  treaty  of  commerce  of  1786,  and 
Subsequently  to  the  1st  day  of  January,  1793,  had  suffered  in  consequence 
of  confiscation  or  sequestration  decreed  in  France,  and  their  heirs  and 
assigns,  subjects  of  his  Britannic  majesty,  should,  conformably  to  the  fourth 
additional  article  of  the  treaty  of  Paris,made  at  Paris  in  the  year  1814,  be  in- 
demnified and  paid  after  their  claims  should  have  been  recognised  as  legiti- 
mate, and  the  amount  thereof  should  have  been  fixed,  according  to  the  forms 
'iand  under  the  conditions  thereinafter  expressed.     And,  further,  that  the 
fifth  article  of  the  said  convention  contains  the  regulation  by  which  the 
amount  of  Britisdi  claimants  in  respect  of  immovable  property  was  to  be 
ascertained.     And,  further,  that,  by  the  seventh  article  of  the  sard  con- 
vention, it  was  stipulated  that  the  claims  of  the  subjects  of  his  Britannic 
majesty  arising  from  the  different  laws  made  by  the  French  government, 
or  for  mortgages  upon  property  sequestered,  seized,  or  sold  by  the  «aid 
government,  or  any  other  claim  whatsoever  not  comprised  in  the  articles 
of  the  said  convention  preceding  the  said  seventh  article,  and  which 
^2351     ^^^^^  ^  ^admissible  according  to  the  terms  of  the  fourth  addition- 
al article  of  the  treaty  of  Paris  of  1814  and  of  that  convention, 
should  be  liquidated  and  fixed.    And  that,  by  the  ninth  article  of  the  said 
convention,  a  capital  producing  annually  3,500,000  francs,   to  be  in- 
'scribed  in  the  great  book  of  the  public  debt  of  France,  was  provided  as  a 
guarantee  for  such  claimants,  with  a  proviso  that,  if  that  amount  should 
prove  insufiScient,  further  sums  should  be  furnished  to  the  extent  of  Ae 
claims.    And,  further,  that,  by  the  twelfth  article  of  the  said  convention, 
a  period  of  three  calendar  mcmths  was  allowed  to  claimants  resident  in 
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£tin>pe  to  preffettt  their  claims ;  and  that  the  thiiteenth  and  fourteenth 
articles  of  the  said  convention  directed  the  mode  in  iviiich  the  claims  of 
British  subji^cts  against  the  French  government  should  be  examined. 
And,  farther,  that,  by  the  second  article  of  theisaid  treaty  of  commerce 
in  17csi5,  it  was  declared  that  it  had  been  agreed  that,  if  at  any  time  any 
misunderstanding,  interruption  of  friendship,  or  rupture,  should  ari.se  be- 
tureen  the  two  crowns,  the  subjects  of  each  party  residing  in  the  territo- 
ries of  the  other  should  be  allowed  to  continue  their  residence  and  their 
business  without  being  in  any  manner  disturbed,  so  long  as  they  s^hould 
conduct  themselves  peaceably  and  should  do  nothing  contrary  to  the  laws ; 
and  that,  in  case  their  conduct  should  render  them  suspected,  and  the  re- 
spective governments  should  find  themselves  obliged  to  order  them  to 
withdraw  themselves,  there  should  be  granted  to  them  for  that  purpose  a 
term  of  twelve  months,  to  enable  them  to  withdraw  then>seives  with  their 
effects  and  their  property,  as  well  such  as  may  have  been  intrusted  to 
individuals  as  to  the  public,  it  being  fully  underwood  that  this  indulgenoe 
would  not  *be  claimed  by  those  who  should  conduct  themselves  t*oo(\ 
in  a  manner  contrary  to  public  order. 

«<  And,  further,  that,  by  a  commission  under  the  Great  Seal  of  Great 
Britain,  bearing  date  the  27th  day  of  December,  1615,  Colin  Alexander 
Mackenzie,  George  Lewis  Newnham,  George  Hammond,  David  Richard 
Morier,  and  James  Drummond,  Esqrs.,  were  nominated  and  appointed 
commissioners  of  liquidation,  arbitration  and  deposit,  for  the  purpose  of 
carrying  into  effect,  on  the  part  of  Great  Britain,  the  provisions  contained 
in  the  said  convention. 

'«  And,  further,  that,  on  thel2thday  of  January,  1816,  being  within  the 
said  period  of  three  calendar  months  from  the  signing  of  the  said  conven- 
tion, the  said  suppliant,  being  then  in  the  Russian  senrice,  directed  a  memo- 
rial of  his  claims  as  a  British  subject,  under  the  convention  of  1815,  to  the 
Russian  ambassador  at  Paris,  Count  Pozzo  di  Borgo,  who  had  engaged  to 
transmit  the  same  to  the  Duke  de  Richelieu,  then  being  prime  minister  to 
the  King  of  France,  and  his  minister  for  foreign  affairs,  to  be  forwarded 
by  him  to  the  mixed  commission  mentioned  in  the  said  convention,  and 
composed  of  an  equal  number  of  English  and  French  commissioners ; 
which  mixed  commission  had  not  then  entered  apon  its  duties  or  begun  to 
sif,  the  English  members  of  the  commission  not  then  having  arrived  in 
♦France.  And,  further,  that  on  the  9th  day  of  February,  1816,  the  said 
memorial  was  forwarded  by  the  said  Count  Pozzo  di  Borgo  to  the  said 
Duke  de  Richelieu,  so  being  such  minister.  And,  further,  that  the  said 
Duke  de  Richelieu  sent  a  letter  to  Count  Pozzo  di  Borgo  to  be  commu- 
nicated to  the  said  suppliant,  stating  therein  that  he  considered  the  claim 
of  the  said  'suppliant  as  inadmissible  under  the  said  convention,  r«.2Q-' 
inasmuch  as  the  said  suppliant's  father  was  a  German.  Th«  said 
supj^iant  then  presented  a  memorial  to  the  said  Duke  de  Richelieu,  from 
whom,  on  the  29th  day  of  March,  1816,  the  said  suppliant  received  ac 
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answer,  formally  certifying  that  he  had  received  the  said  suppliant's  claim 
on  the  9th  day  of  Febniary,  1816. 

<«  And,  further,  that,  by  a  convention,"  &c.,  (stating  the  convention  of 
April  25th,  1818,  for  inscribing  an  annuity  in  the  great  book  of  the 
public  debt  of  France,  verbatim  as  at  p.  217,  antS,  down  to  the  words 
"March,  1818.") 

"And,  further,  that,  by  an  act,"  &c.,  "passed  in  the  fifty-ninth  year 
of  the  reign  of  King  George  the  Third,  to  enable  certain  commissioners 
fully  to  carry  into  effect  several  conventions  for  liquidating  claims  of  Bri- 
tish subjects  and  others  against  the  government  of  France,  after  reciting, 
amongst  other  things,  the  nominations  and  appointments  of  the  said 
Colin  Alexander  Mackenzie,"  &c.,  (the  inquisition  then  set  out  die  recitals 
and  enactments  of  stat.  59  G.  3,  s.  31,  sects.  1  and  16,  as  stated  in  the 
petition,  antS,  pp.  217 — 220,  down  to  the  words  "  therein  specified.") 
<c  And  that  neither  the  said  suppliant's  name  nor  his  claim  had  been 
placed  on  the  register  of  the  names  of  claimants  until  after  the  passing  of 
the  said  act  of  parliament. 

"  And,  further,  that,  after  payment  of  all  the  claims  of  the  duly  regis- 
tered claimants  which  have  been  established,  a  large  surplus,  to  wit,  the 
sum  of  482,752/.  6s,  8 J.,  remained  in  the  hands  of  the  said  commission- 
ers of  deposit ;  of  which  surplus  a  sum  of  200,000/.  and  upwards  was 
•2^R1  ®PP'^^^^  ^^  satisfy  claims  which  had  been  tendered  *after  the  time 
■'  limited  by  the  ninth  article  of  the  convention  of  the  20th  Novem- 
ber, 1815,  and  not  admitted  until  the  a\ithority  of  the  Lords  Commissioners 
of  his  majesty's  Treasury  was  given  for  that  purpose,  on  the  5th  May, 
1826 ;  and  the  residue,  that  is  to  say,  the  sum  of  200,000/.  and  upwards, 
was  paid  into  the  Bank  of  England  on  the  government  account,  by  direc- 
tion of  the  Lords  of  his  majesty's  Treasury,  in  pursuance  of  the  said  act 
of  the  59th  year  of  the  reign  of  King  George  the  Third,  chapter  31. 

"And,  further,  that  the  value  of  the  immovable  property  in  Lower  Al- 
sace, so  lost  by  the  said  suppliant,  together  with  the  interest  payable 
thereon  according  to  the  terms  of  the  said  first-mentioned  convention, 
amounted,  on  the  1st  January,  1819,  to  the  sum  of  9,106,650  francs, 
being  of  the  value  of  364,266/.  English  money. 

"In  witness  whereof,  as  well  the  said  commissioners  as  the  juroi^ 
aforesaid  have  to  this  inquisition  set  their  hands  and  seals,  at  the  place 
and  on  the  day  and  year  above  mentioned,  that  is  to  say,  this  18th  daj 
of  June  aforesaid. 

"'Vhereupon  Sir  Frederick  Pollock^  Knight,  Attorney- General  of  the 
lady  the  now  queen,  who  for  the  said  lady  the  queen  now  in  this  behalf 
prosecuteth,  being  asked  by  the  court  here  if  he  has  or  knows  or  w-ishes 
to  say  any  thing  why  the  said  suppliant  should  not  have  such  relief  in  this 
behalf  as  aforesaid,  prayed  a  day  to  imparle  with  the  counsel  of  the  said 
lady  the  queen  until  the  10th  of  November,  a.  d.  1842 :  and  it  was  granted 
to  him,  &c. 
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"At  which  day,  to  wit,  on  the  10th  of  November,  in  the  year  last  afore- 
said, before  the  said  lady  the  now  *queen  in  her  said  High  Court  [-•oqo 
of  Chancery  at  Westminster  aforesaid,  came  the  said  suppliant  in 
bis  own  person,  and  prayed  relief  as  aforesaid.  Whereupon  the  said  Sir 
F.  P.,  Knight,  her  majesty's  Attorney-General,  who  for  our  lady  the  now 
queen  prosecutes  in  this  behalf,  is  again  asked  if  he  has  or  knows  or  wishes 
to  say  any  thing  why  the  said  suppliant  should  not  have  such  relief  as 
aforesaid.  Which  said  Sir  Frederick  Pollock^  who  for  the  said  lady  the 
now  pueen  prosecutes,  being  present  now  in  court  in  his  own  person, 
pitHesting  that  the  said  petition  is  not  good  and  sufficient  in  law,  says, 
for  and  on  behalf  of  our  said  lady  the  queen,  that  the  said  several  matters 
and  things  in  the  said  petition,  and  also  in  the  said  inquisition  (a)  contained, 
specified,  and  set  forth,  are  not,  nor  is  any  one  of  them,  nor  any  }}art  thereof, 
true  in  fact :  and  this  he,  the  said  Sir  F.  P.,  Knight,  so  being  such  Attorney- 
General  as  aforesaid,  who  sues  for  our  said  lady  the  queen  as  aforesaid,  prays, 
on  behalf  of  our  said  lady  the  queen,  may  be  inquired  of  by  the  country. 

«  And,  for  a  further  plea  on  behalf  of  our  said  lady  the  queen,  touching 
and  concerning  the  matters  of  the  said  petition,  the  said  Sir  Frederick 
Pottockj  Knight,  so  being  such  Attorney-General  as  aforesaid,  and  who 
sues  for  our  said  lady  the  queen  as  aforesaid,  by  leave  of  the  court  here 
for  that  purpose  first  had  and  obtained,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  says,  on  behalf  of  our  said  I'^dy  the 
queen,  that  the  said  several  supposed  causes  of  petition  in  the  said  ^  "ti- 
tion,  and  also  in  the  said  inquisition,  ^contained,  specified,  and  r*oAo 
set  forth,  did  not,  nor  did  any  or  either  of  them,  accrue  to  the  said 
suppliant  within  six  years  next  before  the  presenting  and  exhibiting  the 
said  petition  by  the  said  suppliant  to  our  said  lady  the  queen :  wherefore 
ke,  (he  said  Sir  Frederick  Pollock ^  Knight,  so  being  such  Attorney- Gene- 
ral as  aforesaid,  who  sues  for  our  said  lady  the  queen  as  aforesaid,  prays 
judgment  for  our  said  lady  the  queen,  if  the  said  suppliant  ought  to  have 
or  maintain  his  said  petition  for  relief  in  that  behalf  against  our  said  lady 
the  queen. 

«  And,  for  a  further  plea,''  &c.,  (commencement  as  in  the  last  preceding 
plea,]  «tbat  the  said  several  supposed  causes  of  petition  in  the  said  peti- 
tion, and  also  in  the  said  inquisition,  contained,  specified,  and  set  forth, 
did  not,  nor  did  any  or  either  of  them,  accrue  to  the  said  suppliant  since 
the  accession  of  our  ladyihe  queen  to  the  crown  and  sovereignty  of  this 
realm:  and  this  he,  the  said  Sir  Frederick  Pollock,  Knight,  so  being 
such  Attorney-General  as  aforesaid,  who  sues  for  our  said  lady  the  queen 
as  aforesaid,  is  ready  to  verify:  therefore,  he  prays  judgment  for  our  said 
lady  the  queen,  if  the  said  suppliant  ought  to  have  or  maintain  his  saic 
petition  for  relief  in  that  behalf  against  our  said  lady  the  queen. 

«  H.  Waddijigtoriy  for  the  Attorney-General. 

"  And  the  said  suppliant  protesting  that  the  plea  of  the  said  Attorney 

(a)  See,  post,  p.  243,  note  (a),  p.  267,  note  (a),  and  p.  1275,  note  (a). 

VOL.  vui.  19  N 
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General  by  him  first  above  pleade(],  and  the  matters  therein  contained,  are 
insufficient  in  law  in  this,  to  wit,  that  the  same  ''"^a  is  muitifarious,  and 
that  it  puts  in  issue  divers  public  treaties  ana  conventions^  alleged  io  the 
said  petition,  and  found  by  the  said  inquisition,  to  have  been  entered  into 
n^.  1  between  divers  *kings  of  Great  Britain,  predecessors  and  pro- 
genitors of  our  said  lady  the  queen,  and  divers  foreign  princes 
and  states,  and  also  that  the  said  Attorney-General  has  in  and  by  the 
said  lirst  plea  denied  the  existence  of  a  certain  act  of  parliament  made 
and  passed  in  the  59th  year  of  the  late  King  George  the  lliird,  to  enable 
certain  commissioners  fully  to  carry  into  effect  several  conventions  for 
liquidating  claims  of  British  subjects  and  others  against  the  govemmeat 
of  France,  and  has  in  and  by  his  said  first  plea  referred  the  alleged  non- 
existence of  the  said  act  of  parliament  to  the  decision  of  a  jury  of  the 
country,  and  that  the  said  plea  is  in  divers  other  respects  informal  and 
insufficient,  for  replication  nevertheless^  in  this  behalf,  the  said  suppliant 
says  that,  inasmuch  as  the  said  Attorney-General  has  prayed  that  the 
truth  of  the  said  several  matters  and  things  may  be  inquired  of  by  the 
country,  the  said  suppliant  doth  the  like. 

««  And  the  said  suppliant  protesting  that  the  plea  of  the  said  Attorney- 
General  by  him  secondly  above  pleaded,  and  the  matters  therein  contained, 
are  insufficient  in  law  in  this,  to  wit,  that  the  same  are  wholly  inappli- 
cable to  a  plea  pleaded  by  way  of  traverse,  or  in  confession  and  avoid- 
ance, of  matters  contained  in  an  inquisition  taken  under  a  commission 
issued  to  inquire  into  the  truth  of  matters  alleged  in  a  petition  of  right, 
for  replication  nevertheless,  in  this  behalf,  the  said  suppliant  says  that  the 
several  causes  of  petition  in  the  said  petition,  and  also  in  the  said  inqui* 
^ion,  contained,  specified  and  set  forth,  did,  and  each  of  them  did,  accrue 
to  the  said  suppliant  within  six  years  next  before  the  presenting  and  ex** 
hi  biting  of  the  said  petition  by  the  said  suppliant  to  our  said  lady  the 
queen :  and  this  the  said  suppliant  prays  may  be  inquired  of  by  the 
*52421  ^o^i^^y*  '^And  the  said  Attorney-General,  on  behalf  of  the  said 
lady  the  queen,  doth  the  like. 

«<  And  the  said  suppliant,  protesting  that  the  plea  of  the  said  Attorney- 
General  by  him  thirdly  above  pleaded,  and  the  matters  therein  contained, 
are  insufficient  in  law,  for  replication  nevertheless  in  this  behalf,  the  said 
suppliant  says  that  the  several  causes  of  petition  in  the  said  petition,  and 
also  in  the  said  inquisition  contained,  did,  and  each  of  them  did,  accrue 
to  the  said  suppliant  since  the  accession  of  our  said  lady  the  queen  to  the 
crown  and  sovereignty  of  this  realm :  and  this  he,  the  said  suppliant,  also 
prays  may  be  inquired  of  by  the  country.  And  the  said  Attorney-General, 
on  behalf  of  the  said  lady  the  queen,  doth  the  like.  J.  Manning. 

"Therefore,  to  try  the  several  issues  above  joined,  the  sheriff  of  Mid- 
dlesex is  commanded  that  he  cause  to  come  before  our  said  lady  the 
queen,  on  the  11th  day  of  January,  in  the  year  of  our  Lord  1843,  where- 
soever she  shall  then  be  in  England,  twelve  good  and  lawful  men  of  the 
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cottiity  of  Middlesex,  qualified  as  by  law  is  required,  by  whom  tbe  truth 
of  the  matter  may  be  better  known,  and  who  to  the  said  suppliant  are  in 
BO  ways  related,  to  recognise  upon  their  oath  the  full  truth  of  and  con- 
cerning the  premises  albresaid ;  because  as  well  the  said  Sir  Frelerick 
PaUockf  who  prosecutes  as  afi^resatd,  as  the  said  suppKant,  have  put  them- 
selves upon  the  said  jury.     The  same  day  is  jriven  to  the  parties  aforesaid.^ 

The  case  was  tried  at  bar,  in  Trinity  vacation,  1846,(a)  before  Lord 
Deinm Air,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 

*HiUf  Mannings  Serjt.,  Mellor^  O,  A.  Tonng^  and  Anstey^  ap-     r«243 
peared  as  counsel  for  the  suppliant,  and  Sir  F.  Tliesiger^  Solicitor- 
General,  Erie  and  Waidington^  as  counsel  for  the  crown. 

Evidence  was  oflered,  on  behalf  of  the  suppliant,  in  support  if  the 
several  findings  in  the  inquisition. (&) 

To  prove  that,  after  the  cession,  (which  was  not  yet  proved,)  "the  said 
lordship  and  lands  of  Suite  were  from  thenceforward  administered  and 
governed  in  the  name  of  the  said  suppliant,  by  his  said  late  father,  (ante, 
p.  232,)  evidence  was  oflered  that  the  father,  at  a  time  subsequent  to  the 
alleged  cession,  while  administering  and  governing  the  lordship  and  lands^ 
had  declared  that  he  did  so  for  the  suppliant.(c) 

Counsel /or  the  Croum.  The  declaration  cannot  be  admitted.  Ac- 
cording to  both  the  case  for  the  suppliant  and  the  evidence^  the  cession 
by  the  father  to  the  son  had  taken  place  before  the  declaration  was  made : 
and,  that  being  so,  the  father  would  not  be  making  a  declaration  in  abridg- 
ment of  his  primi  facie  interest,  which  is  the  only  supposition  on  which 
the  declaration  would  become  evidence.  The  decorations  of  a  party 
acting  as  steward  or  bailiff  cannot  be  evidence  of  the  title. 

Counsel  for  the  SuppUanij  contra.  If  it  is  to  be  assumed  that  there  had 
been  a  complete  and  valid  cession,  the  evidence  is  of  course  not  wanted, 
because  then  the  ^property  could  have  been  administered  only  for  pot 4 
the  son.  But,  this  being  disputed,  and  no  evidence  of  it  having 
been  yet  given,  the  fact  simply  is,  that  the  father  was  in  apparent  abso- 
lute possession,  and,  therefore,  was  prim&  facie  owner.  His  declaration^ 
therefore,  that  he  administered  only  for  the  son,  falls  within  the  common 
principle  of  admitting  a  declaration  made  in  abridgment  of  the  prima  fiteie 
right  of  the  party  declaring.(ef) 

jPer  Curiam.  We  cannot  assume  any  state  of  things  which  is  not  yet 
in  proof.  We  therefore  have  only  the  fact  that  the  father  was  managing 
the  property.  •  If,  when  so  doing,  he  declared  that  he  was  acting  as  bailiff 
for  another,  that  was  an  admission  against  his  apparent  interest,  and  there- 
fore good  evidence.  Evidence  admitted. 

(a)  June  20,  21,  22,  and  24. 

(6)  A  question  arose,  whether,  apon  the  traverse,  any  facts  were  pat  in  issue  wUefc  a|^ 
|)eaied  in  the  petition  bat  were  not  found  in  the  inquisition :  but ;»  became  annecossaiy  lo 
<lecide  this.     See  p.  267,  post,  note  (a). 

fe)  It  was  assaraed,  on  both  sides,  that  the  father  was  dead  at  tba  lima  of  tho  IriaL 

(4  See  1>M  don.  DamA  ▼.  OmUkrtd.  7  A.  &  E.  23d. 
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For  the  purpose  of  proving  the  value  of  the  property,  the  suppliant** 
counsel  proposed  to  put  in  certain  depositions  made  by  a  party  who  was 
shown,  to  the  satisfaction  of  the  court,  to  be  abroad  and  out  of  their  juris- 
diction. It  appeared  that,  after  the  finding  of  the  inquisition,  and  (as  the 
counsel  for  the  suppliant  stated)  under  the  apprehension  that  the  crown 
would  traverse  the  inquisition,  the  suppliant  filed  a  bill  against  the  .Attor- 
ney-General, reciting  the  proceedings  in  the  petition  of  right,  to  perpetn- 
Ate  evidence.  The  cause  was  entitled  The  Baron  De  Bode  against  The 
Attorney- General.  The  Attorney-General  demurred ;  but  the  Court  of 
Chancery  (Sir  L.  Shadwell,  V.  C.)  overruled  the  demurrer;  and  the  com- 
mission issued.  The  crown  was  applied  to  for  the  purpose  of  its  joining 
^2451  ^°  ^^^  'commission,  but  did  not  join ;  and  the  depositions  were 
taken  ex  parte.  They  were  entitled  in  the  cause  in  Chancery. 
The  commission  directed  the  commissioners  to  examine  witnesses  «<  upon 
certain  interrogatories,  to  be  exhibited  to  you  on  the  part  of  Clement 
Joseph  Philip  Pen  De  Bode,  Baron  De  Bode,  complainant,  against  out 
Attorney-General,  defendant." 

Counsel  for  Vie  Crown.  This  is  a  proceeding  in  a  different  cause, 
Between  different  parties.  The  Vice-Chancellor  had  no  power  to  make 
any  documents  evidence  on  the  trial  of  this  traverse. 

Counsel  for  the  Supplianty  contra.  The  depositions  could  not  have 
been  otherwise  entitled.  Then  they  become  evidence  as  made  in  a  pro- 
ceeding springing  out  of  the  present  one,  and,  in  efiect,  between  the 
same  parties.  An  opportunity  has  been  given  to  the  crown  to  cross-ex- 
amine the  deponent. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  the  evidence  ought  to  be 
admitted.  The  proceeding  in  Chancery  must  be  taken  as  a  proceeding 
in  this  cause  :  and  this  is,  in  fact,  a  commission  to  examine  witnesses  in 
w*hich  both  the  parties  now  before  us  might  have  concurred^  and  might 
have  had  a  full  opportunity  of  cross-examining. 

Patteson,  J.     As  I  understand  the  state  of  the  case,  there  was,  at  the 

time  this  commission  issued,  no  court  except  the  Court  of  Chancery  in 

j^ossession  of  this  cause.     It  would  be,  therefore,  very  hard  if  a  commis- 

^^2461     ^^^^*  which  issued  in  the  cause  as  it  then  stood,  could  *not  be  read 

when  the  inquisition  was  afterwards  traversed. 

Williams,  J.,  concurred. 

Coleridge,  J.  I  apprehend  that  the  admissibility  of  this  proof  follows 
from  what  was  said  by  the  judges  in  the  Banbury  Peerage  Case  {a)  in 
1809.  They  were  asked,  "Whether  depositions,  taken  in  the  court  of 
Chancery,  in  consequence  of  a  bill  to  perpetuate  the  testimony  of  wit- 
nesses, or  otherwise,  would  be  received  in  evidence  to  prove  the  facts 
sworn  to,  in  the  same  way  and  to  the  same  extent  as  if  the  same  were 
rworn  to  at  the  trial  of  an  ejectment  by  witnesses  then  produced  ?"  They 

(a)  See  2  Selw.  N.  P.  75C,  757,  lOtb  ed.  The  case  is  cited  (from  a  former  edition}  r 
1  Stark.  Ev.  322,  note  (/),  (ed.  3.)  . 
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iDSwered:  "Such  depositions  would  qpt  be  received  in  evidence  in  a 
court  of  law,  in  any  cause  in  which  the  parties  were  not  the  same  as  in 
the  cause  in  the  Court  of  Chancery,  or  did  not  claim  under  some  or  one 
of  such  parties."  It  was  evidently  implied  that  the  depositions  would  be 
receivable  when  the  parties  were  the  same.  Here  they  substantially  are 
so :  and,  not  only  that,  but  the  commission  has  issued  in  this  very  pro- 
ceeding. Evidence  admitted. 

Evidence  was  given  for  the  suppliant  to  show  the  state  of  the  law  of 
inheritance  in  Alsace.  A  witness,  called  for  the  suppliant,  and  who 
stated  himself  to  be  a  French  advocate  practising  at  Strasburg,  in  the 
department  of  Bas  Rhin,  stated,  on  cross-examination,  that  the  feudal 
law  bad  been  put  an  end  to  in  Alsace  by  the  torrent  of  the  French  Re- 
volution, de  facto,  in  •ITSQ,  and  by  the  treaty  of  Luneville,  de  jure;  r»oi7 
and,  upon  being  asked  whether  there  was  not  a  decree  to  that  effect,  ^ 
he  added,  that  there  was  such  a  decree,  of  the  4th  of  August,  1789,  of  the 
l*fational  Assembly ;  and  Uiat  he  had  learned  this  in  the  course  of  his 
legal  studies,  it  being  part  of  the  history  of  the  law  which  he  learned  while 
studying  the  law. 

Counsel  for  the  Suppliant.  This  evidence  cannot  be  admitted,  unless 
the  decree  itself  be  proved  and  put  in.  The  answer  offered  would  be  a 
statement,  not  of  the  general  principles  of  feudal  or  French  Law,  but  of 
the  contents  of  a  particular  decree.  In  Clegg  v.  Levy^  3  Campb.  166,  a 
question  arose  whether  a  certain  instrument  in  Surinam,  relating  to  au 
alleged  partnership  in  goods,  required  a  stamp  by  the  law  of  that  place ': 
and  a  witness,  who  had  resided  as  a  merchant  at  Surinam,  stated  « that 
in  that  colony  all  agreements  must  be  stamped  to  be  of  any  validity,  and 
that  there  is  a  written  law  of  the  colony  to  this  eflect."  Lord  Ellen- 
BOBOUGH  said :  <«  I  must  have  more  distinct  evidence  of  the  law  of  Surinam 
upon  this  subject  than  the  parol  examination  of  a  merchant.  The  law  being 
in  writing,  an  authenticated  copy  of  it  ought  to  be  produced.  Although 
this  gentleman  supposes  that  it  applies  to  all  agreements,  it  may  posi- 
sibly  contain  an  exception,  like  our  own  stamp  act,  as  to  agreements  for 
the  sale  of  goods,  wares,  and  merchandises.  In  the  case  of  BohUingk  v. 
Inglis^  3  East,  381, (a)  respecting  the  right  to  stop  in  transitu  in  Russia, 
Lord  Kenyon  required  the  written  law  of  Russia  upon  this  subject  to 
be  *given  in  evidence.  I  will,  therefore,  admit  this  agreement  rcoAfi 
to  be  read,  unless  you  prove  in  the  same  way,  that  by  the  law 
of  Surinam  a  stamp  was  requisite  to  give  it  validity.''  The  same  rule  is 
laid  down  in  2  Phill.  Ev.  144,  ed.  9,  where  the  cases  just  mentioned 
are  cited,  and  also  Picton>s  Case^  30  How.  St.  Tr.  225,  491 ;  [Lord 
Devman,  C.  J.,  mentioned  AEllar  v.  Heinrick^  4  Campb.  155.]  In  Md- 
dleton  V.  Janverin^  2  Hag.  Cons.  R.  437,  442,  the  same  general  rule  wa& 
admitted  ;  but  the  case  was  distinguished  on  the  ground  that  it  was  im* 
possible  then  to  procure  the  regular  evidence  of  the  foreign  law.    lii 

(a)  See  Boehitinde  v.  SdbwtdiBr,  3  Esp.  5S ;  alao  note  (a)  to  Budmmm  ▼.  Rudetr^  1  Cunpb.  66 

v2 
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Lacon  V.  ICggins^  3  Stark.  N.  P.  C.  178,  the  rule  was  compUei  ^^th. 
There  a  witness,  the  Fren<*h  vine-ronsil,  pmved  that  at  lh<?  Royal  Priut- 
ing  Office  in  France  laws  were  printed  by  the  a^ithority  of  the  French 
government ;  and  a  book  purporting  to  be  so  priiied,  upon  whlrh  the 
witnt-ss  was  in  the  habit  of  acting,  was  received  as  evidence  of  the  con- 
tents of  the  French  Code.  It  is  not  necessary  to  inquire  what  would  be 
the  rule  if  the  qi]estk>n  arose  on  the  law  as  resul  in<f  from  a  large  number 
of  written  laws;  here  the  answer  poinds  to  a  specific  law.  Nor  does  it 
make  any  difference  that  the  evidence  is  oflered  on  cross-examination  ;  for  . 
the  cross-examination  is  addressed,  not  to  the  coriectton  of  evidence  gjveD 
in  chief,  but  to  the  introduction  of  a  distinct  an<l  new  fact.  This  eviiience 
is  not  oHered  as  secondary  evidence  admissible  on  accotint  of  any  difS* 
cuity  in  procuring  primary  evidence,  but  as  the  primary  evidence  itself.  It 
is  as  if  the  original  decree  were  shown  to  be  now  in  court,  and  yet  oral 
evidence  were  offered. 

•^4.Q1         *  Counsel  Jor  the  Crown^  contra.     The  witness  is  competent  to 
speak  to  the  law  of  France ;  and  it  is  not  necessary  that  he  sbotild 
produce  the  original  sources  for  which  he  has  drawn  his  knowledge.    If 
an  English  lawyer,  in  a  court  where  a  question  arose  upon  English  law 
as  a  fact,  were  asked  how  many  witnesses  were  necessary  to  the  attesta- 
tion of  a  devise  of  real  property,  he  s  irely  might,  consistently  with  the 
English  principles  of  evidence,  answer  that  three  witnesses  were  necessary 
from  1676  to  1838,  and  since  then  two  only,  wi  bout  producing  the 
statutes  29  C.  2,  c.  3,  and  7  W.  4,  &  1  Vict.  c.  26.     'ITie  same  rule 
must  apply  to  evidence  of  law  as  to  evidence  of  the  facts  of  any  other 
science.     Now  a  medical  man  may  state  the  n-'sult  of  his  knowledge  as 
to  medical  questions,  though,  in  numerous  instances,  such  knowledge 
must  result  from  experiments  or  cases  which  he  knows  only  by  reading 
or  report.     So  a  chemist  may  speak  of  favU  established  by  experiments 
which  he  has  not  witnessed.     Here,  especially,  the  witness,  having  shown, 
in  his  examination  in  chief,  the  law  as  it  existed  during  a  certain  time, 
may  surely  be  asked,  on  cross-examination,  whether  that  state  of  law 
exists  still.     Mo  inquiry  is  made  as  to  the  terms  of  the  particular  law: 
the  question  is  how  the  law  has  been  since  a  time  named.     In  Cleggy. 
Levy,  3  Campb.  166,  the  evidence  was  given  by  a  merchant,  not  by  a 
lawyer.     Middleton  v.  JanveriUy  2  Hag.  Cons.  Rep.  437,  442,  at  any 
rate  shows  that  there  is  no  such  peremptory  rule  as  that  contended  for  on 
the  other  side:  'here  the  effect  of  a  decree  of  the  council  of  Trenr  was 
collected  by  advocrates  from  books.     So,  in  quesions  upon  the  law  of 
••2501     ^^^'^^^j  ^^^  effect  of  the  decree  *of  the  council  of  Lateran  is  always 
assumed,  without  producing  the  decree. 
Counsel  for  tfie  Suppliant^  in  reply.     The  contents  of  a  written  law 
must  be  proved  exactly  as  the  contents  of  a  treaty:  and  it  will  not  be 
contended  that  a  treaty  can  be  proved  otherwise  than  by  producing  it,  or 
accounting  for  the  non-production  and  giving  proper  secondary  evidence. 
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The  ilhistrations  suggested  trom  the  sciences  of  medicine  and  cbemistry 
are  in  favour  of  the  suppliant.  If  a  medical  or  chemical  witness  wer^ 
asked  whether  a  particular  fact  were  determined  by  a  particular  ex- 
periment made  on  a  day  named  by  a  person  named,  the  question  could 
pot  be  legally  answered  unless  the  witness  bad  seen  the  experiment. 
On  an  issue  as  to  the  originality  of  an  invention,  in  a  patent  case,  could 
the  originality  be  impeached  by  producing  a  scientific  witness  who  had 
heard  that  the  process  in  qtiestion  bad  been  performed  before  ?  .  The  best 
evidemre  must  be  produced  in  every  instance. 

Lord  D.:nman,  C.  J.     The  witness,  upon  being  questioned  as  to  the 

sta^e  of  law  in  France  in  1789,  refers  to  a  decree  of  that  date.     I'he  form 

of  the  question  is,  I  think,  immaterial :  in  effect,  the  witness  is  asked  to 

speak  to  the  decree.     It  is  objected  that  this  is  a  violation  of  the  general 

principle,  that  the  contents  of  a  written  instrument  can  be  shown  only  by 

producing  the  instrument  or  accounting  for  the  non- product  ion.     But 

there  is  another  general  rule:  that  the  opinions  of  persons  of  science  must 

be  received  as  to  the  facts  of  their  science.     That  rule  applies  to  the 

evidence  of  legal  men :  and  I  think  ii  is  not  confined  to  ^unwritten     r«25i 

law,  but  extends  also  to  the  written  laws  which  such  men  are 

bound  to  know.     Properly  speaking,  the  nature  of  such  evidence  i.^,  not 

to  set  forth  the  contents  of  the  written  law,  but  its  effect  and  the  state  of 

law  resulting  from  it.     The  mere  contents,  indeed,  might  often  mislead 

persons  not  familiar  with  the  particular  system  of  law:  the  witness  is 

called  upon  to  state  what  law  does  result  from  the  instrument.     I  do  not 

think  that  the  case  of  treaties  is  applicable:  there  no  class  of  persons  are 

so  peculiarly  conversant  with  the  subject  matter  as  to  invest  it  with  the 

character  of  a  science.     The  cases  which  have  been  cited  raise  much  lese 

doubt  in  my  mind  than  the  opinion  of  one  of  my  learned  Brothers,  who 

differs  from  me.     In  Boehtlinck  v.  Schneider j  3  £sp.  58,  Lord  Kcnyon» 

according  to  the  report,  declined  to  receive  proof  of  the  unwritten  law  of 

Russia  from  «<  a  person  conversant  with  the  law  of  that  country ;"  and 

asked,  Can  the  laws  of  a  foreign  coimtry  be  proved  by  a  person  picked 

up  in  the  street  ?    And  he  added,  ^  I  shall  expect  it  to  be  made  out  to 

me,  not  by  such  loose  evidence,  but  by  proof  from  the  country,  whose 

laws  you  propose  to  give  in  evidence,  properly  authenticated."     The 

question  is.  What  is  such  evidence  f    And  I  think  the  decision  can  hardly 

be  justified  except  upon  the  supposition  that  the  person  produced  was  not 

scientifically  conversant  with  the  law  of  Russia.     I  think  much  stress 

cannot  be  laid  upon  Clegg  v.  Levy^  3  Campb.  166.     It  was  a  question  as 

to  a  foreign  stamp  law :  and  in  England  we  require  the  necessity  of  a 

stamp  to  be  very  strictly  shown  before  we  exclude  a  document  as  insuffi* 

ciently  stamped.  It  must,  however,  be  allowed  that  'Lord  Ellen-     r*25£ 

BORouGH^s  language  goes  very  far.   The  marginal  note  q{ Millar  v.     ^ 

Bdnricky  4  Campb.  155,  is :  ««The  written  laws  of  a  foreign  state  can 

only  be  proved  by  copies  properly  authenticated."    The  decision  it.<elf  it 
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.  perfectly  right,  but  inapplicable  to  the  present  question.    The  action  wai 
for  seaman's  wages,  earned  on  board  a  Russian  ship ;  the  defence  rested 
on  certain  alleged  written  regulations  of  the  Russian  marine,  which  were 
expressly  incorporated  in  articles  signed  by  the  plaintiff:  and  the  attempt 
was  to  prove  these  regulations  by  oral  evidence.     That  was  properly  re- 
jected.   It  is  true  that  Chief  Justice  Gibbs  said :  «  That  will  not  do. 
Foreign  laws  not  written,  are  to  be  proved  by  the  parol  examination  of 
witnesses  of  competent  skill.     But  where  they  are  in  writing,  a  copy  pro- 
perly authenticated  must  be  produced."     That  language  certainly  was 
much  wider  than  the  case  required :  the  regulations  were  not  the  subject  of 
general  law,  and,  on  that  ground,  ought  to  have  been  produced.  In  Loam  v. 
HigginSf  3  Stark.  N.  P.  C.  178,  the  question  was,  whether  a  particular 
copy  of  the  Code  Napoleon  might  be  produced  in  evidence.     The  copy 
purported  to  have  been  printed  at  an  office  which  the  French  vice-consul 
proved  to  be  the  authorized  office  for  printing  the  laws  of  France ;  it  cod- 
tained  a  commentary  for  the  use  of  students :  and  he  stated  that  he  acted 
upon  it  in  his  own  office.     The  evidence  was  admitted  by  Lord  Tek- 
Tfi&DEN :  and  I  must  say  that  this  appears  to  me  a  very  strong  authority 
in  favour  of  admitting  the  evidence  now  in  question.     There  was  no  proof 
that  the  book  was  an  actual  authenticated,  examined  copy :  it  was  merely 
a  book  handed  by  somebody  to  the  vice-consul,  and  acted  upon  by  him. 
*2531     '^^^^  evidence  appears  to  *me  open  to  all  the  objections  which 
can  be  urged  in  the  present  case:  indeed,  upon  numerous  occa- 
sions, if  a  different  rule  were  adopted,  there  would  be  very  great  difficulty 
in  establishing  any  law :  and  this  might  often  produce  the  greatest  injus- 
tice to  indinduals,  who  have,  I  think,  a  right  when  they  can  find,  in  the 
country  where  they  are  put  to  a  trial,  a  person  skilled  in  the  law  of  an- 
other country  which  is  brought  into  question,  to  rely  upon  the  knowledge 
and  opinion  of  a  person  so  skilled.    We  are  not  without  other  authorities 
to  the  same  effect.    In  PictoiCs  Case,  30  How.  St.  Tr.  225, 491,  a  similar 
question  came  under  discussion.    And  Lord  Ellenbobough  said  :  "  The 
text  writers  furnish  us  with  their  statement  of  the  law,  and  that  would 
certainly  be  good  evidence  upon  the  same  principle  which  renders  his^ 
tories  admissible.'^    He  stated  a  case  in  which  the  History  of  the  Turk- 
ish Empire  by  Cantemir  was,  after  some  discussion,  received  by  the  House 
of  Lords :  and  he  added  that  he  should  receive  any  book  which  purported 
to  be  a  history  of  the  common  law  of  Spain.    I  do  not  know  whether  by 
the  term  <•  common  law"  any  distinction  was  implied  between  the  written 
and  unwritten  law  of  Spain  ;  but  I  think  the  same  principle  applies.    A 
person  states  that  the  law  is  in  a  book :  and,  a  witness  having  said  that 
such  hooMi  IS  considered  of  authority,  it  is  received  at  once  as  evidence 
of  the  law  upon  the  point  in  question.     In  Middleton  v.  Janverin^  2  Hag. 
Cons.  R.  437,  442,  Sir  William  Wynne  allowed  evidence  of  a  similar 
description  to  be  given  of  a  decree  of  the  Council  of  Trent.     It  is  true 
"tfiat  what  was  produced  purported  to  be  a  copy  of  the  law :  but  there  wsi 
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no  evidence  that  it  vas  such  a  copy.    There  was  'nothing  more    r*254 
than  the  degree  of  credit  given  to  an  historian  who  would  natu-    /* 
rally  be  led  to  state  the  law,  or  to  a  text  writer  connecting  his  opinion 
with  it.   The  general  principle  seems  to  me  to  be  as  applicable  to  the  case 
before  us  as  to  that  case.  But,  I  confess,  I  look  at  this  question  in  a  more 
important  and  general  point  of  view,  which  has  been  suggested  by  my  bro- 
ther CoLEBiDGE.   In  questions  of  foreign  law,  books  of  the  highest  authority 
must  frequently  be  resorted  to :  Pothier^s  works,  for  instance,  as  to  the 
law  of  France  upon  contracts,  bills  of  exchange,  policies  of  insurance, 
and  so  on.     Now,  when  Pothier  states  the  law  of  France,  as  rising  out 
of  an  ordonnance  made  in  a  particular  year,  can  we  exclude  that,  as  being 
merely  his  account  of  the  contents  of  a  written  instrument  ?     When  once 
we  have  been  told,  as  we  should  be  by  competent  persons  in  any  part  of 
the  civilized  world,  that  Pothier's  works  were'of  high  authority,  to  what 
extent  should  we  be  going  if  we  refused  to  receive  them  because  Pothier 
does  not  confine  himself  to  the  unwritten  law !   I  cannot  conceive  that,  in 
any  civilized  country,  a  statement  from  Blackstone^s  Commentaries  woiUd 
be  rejected,  which  set  forth  what  the  law  was  when  altered,  and  up  to 
what  time  continued.    Such  a  statement  would  not  relate  merely  to  the 
contents  of  the  statutes  referred  to,  but  to  the  state  of  the  law  before  or 
after  the  time  of  its  passing.    I  therefore  give  to  the  statement  of  the  law 
by  this  gentleman,  an  advocate  of  the  French  bar,  the  same  credit  which 
I  should  give  to  a  book  which  he  stated  to  be  of  high  authority.    I  find 
no  authority  opposed  to  this  view,  except  that  of  some  dicta  which  ap- 
pear to  me  more  strongly  expressed  than  was  required  by  the  cases  in 
which  they  occur:  and  some  decisions  which  I  *do  find  appear  to     r^ob^ 
me,  in  principle,  to  go  quite  as  far  as  is  required  to  sanction  the 
admission  of  this  evidence ;  for  I  can  perceive  no  distinction  between 
proof  fi'om  a  copy  of  the  law,  as  we  find  it  tendered  and  received,  and  the 
proof  now  tendered. 

Patteson,  J.  I  am  very  sorry  that  I  difler  from  my  learned  brothers 
upon  this  question:  but,  looking  at  it  as  fully  as  I  can,  I  have  come  to  the 
conclusion  that  the  evidence  ought  not  to  be  received ;  and  it  is  my  duty 
to  state,  as  I  will  do  shortly,  the  grounds  upon  which  my  opinion  rests. 
I  am  far  firoai  wishing  to  trench  upon  the  rule  that  witnesses  who,  in  any 
matter  of  skill,  are  called  upon  to  give  their  opinion  are  to  be  fully  re- 
ceived. But  I  do  not  consider  this  to  be  a  matter  of  opinion.  It  appears 
to  me  to  be  a  question  as  to  the  contents  of  a  particular  document :  and  it 
seems  to  me  that  those  contents  ought  not  to  be  received  from  the  mouth 
of  a  witness,  unless  some  reason  is  given  for  the  non-production  of  that 
document,  or  an  authenticated  copy  of  it.  I  quite  agree  that  a  witness, 
conversant  with  the  law  of  a  foreign  country,  may  be  asked  what,  in  his 
opinion,  the  law  of  that  country  is.  But  I  cannot  help  thinking  that,  as 
soon  as  it  appears  that  he  is  going  to  speak  of  a  written  law,  his  mouth  is 
cksed.     By  the  written  law,  I  do  not  now  mean  what  may  be  found  in  a 
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text-writer,  or  in  tbe  judgment  of  a  court  in  any  particular  case,  but,  Iktt 
U'hich  I  understand  to  be  referred  to  in  the  present  case,  a  decree  of  the 
supreme  power  of  ihe  state  creating  a  law  in  the  first  instance.  The  rule 
wuulil,  I  think,  be  very  difierent  in  the  two  cases.  It  is  not  here  attempted 
mora]     to  idiow  that  there  has  been  any  unsuccessful  ^endeavour  to  obtain 

the  law  or  an  authentic  copy  of  it:  the  eridence  is  offered  as  pri- 
mary evidence.  It  is  contended  that  an  advocate  of  a  foreign  country 
may  i^peak  to  the  w*ritten  law  of  that  country.  I  do  not  mean  to  say  that 
there  is  any  distinction  between  a  law  made  yesterday  and  one  made  a 
hundred  years  ago.  In  either  case,  as  soon  as  it  appears  to  be  a  written 
law,  the  witness's  mouth  is  closed.  The  modes  of  proof  may,  indeed, 
differ  iu  the  two  cases ;  proof  in  one  case  may  be  more  difficult  than  in 
anoher:  but  we  are  now  speaking  only  of  the  oral  evidence  which  is  to 
be  received  from  a  witness.  The  general  rule  is  not  denied  :  that,  when 
the  contents  of  a  written  instrument  are  to  be  proved,  the  instrument  itself 
should  be  produced,  or  when  the  instrument  from  its  nature  is  provable 
t)y  an  examined  copy,  then  such  examined  copy.  I  cannot  see  why  the 
rule  should  not  be  the  same  in  the  case  of  a  written  foreign  law.  It  is 
very  true  that  this  court,  on  reading  the  words  of  a  French  law,  may,  at 
firs!,  be  liable  to  be  misled  as  to  the  ^residt  from  not  being  conversant 
vith  the  general  French  law ;  but,  supposing  such  a  difficuhy  to  arise, 
there  would  be  no  objection  to  our  taking  fi'om  French  lawyers,  as  wit- 
nesses, the  interpretation  put  upon  the  written  law  in  question  by  the 
French  courts.  The  question,  here,  is  as  to  the  mode  of  proving  the  writ- 
ten law  in  the  first  instance,  before  such  a  difficulty  arises.  Unless,  there- 
fore, some  authority  can  be  shown  for  the  reception  of  this  evidence,  I 
think  the  general  rule  must  be  followed,  and  the  evidence  be  rejected. 
Now  tlie  authorities  cited  against  the  reception  of  the  evidence  certainly 
do  not  go  the  whole  length  of  establishing  the  objection :  I  think  they  are 
*2^71    ^^^"  ^^  ^^^  observations  made  by  my  lord.     In  *Clegg  v.  Leoj, 

3  Campb.  166,  the  witness  called  was  not  a  professional  lawyer, 
but  only  a  merchant ;  though  Lord  Ellenborough  did  say  that  the  law 
ought  to  be  proved  by  a  copy.  In  Millar  v.  Heinrick^  4  Campb.  155,  the 
deci^ion  might  have  been  put  cm  the  ground  that  the  regulations  of  the 
Russian  marine,  having  been  incorporated  with  the  contract,  formed  a 
part  of  it :  stiil  Lord  Chief  Justice  Gibbs  did,  in  fact,  lay  the  rule  down 
broadly.  Iu  Lacon  v.  Higgim^  3  Stark.  N.  P.  C.  178,  ihe  witness  who 
deposed  as  to  the  book  was  not  a  French  lawyer ;  and  none  such  appears 
to  hdve  been  in  court.  Lord  Tbnterden  doubted  very  much  whether  he 
could  receive  the  evidence.  He  did,  however,  receive  it  on  the  authority 
of  Pkian's  Case,  30  How.  St.  Tr.  225,  491.  I  take  it  that  he  could  not 
have  received  the  book  as  evidence  of  the  law  of  France,  but  only  as  a 
copy  of  the  written  law,  wliich  was  set  out  in  it  verbatim.  The  court 
thus  had  the  very  words  of  the  law  before  it.  Whether,  if  an  advocate 
had  been  called  to  state  the  eflect  of  the  law,  his  evidence  would  hare 
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been  received  or  rejectedi  the  case  does  not  show :  but,  if  such  evidence 
was  admissible,  it  seems  strange  that  it  was  not  produced,  ami  that  the 
question  as  to  the  authenticity  of  a  copy  of  the  law  should  have  been 
raised.     Middleton  v.  Janverin^  2  Hag.  Cons.  R.  437,  442,  appears  to  me 
not  to  be  an  authority  in  favour  of  admitting  this  evidence.     There  writ- 
ten evidence  was  received,  containing  the  opinion  of  learned  advui-ates  of 
the  country  from  which  the  question  came ;  and  the  judgment  poiii  s  oujt 
that  the  advocates  actually  copied  the  parts  of  .he  written  law  aud  ordon* 
nances  on  which  they  relied;  and  the  laws  were  then  said  by  Sir     r*25g 
*W.  Wynne  to  be  authenticated.     Whether  it  was  rig'it  or  wrong 
to  receive  such  copies  as  evidence  of  the  written  laws,  is  no:  the  qiet^tioo; 
the  evidence  was  at  aU  events  different  from  ihat.wiiich  is  tendered  to  us 
here,  oral  evidence  of  the  contents  of  a  document.     I  entirely  agree  with 
the  passage  from  Story^s  Commentaries  on  the  Conflict  of  Lhwh^  p.  530, 
ch.  xvii.  ss.  641, 642,  cited  by  Mr.  Phdlipps,  (Ev.  vol.  ii.  p.  148,  Dth  ed.) 
«ft  In  general  foreign  laws  are  required  to  be  verified  by  the  sanction  of 
an  oath,  unless  they  can  be  verified  by  some  other  such  high  authority  as 
the  law  respects,  not  less  than  the  oath  of  an  individual.     The  usual  mode^ 
of  authenticating  foreign  laws  (as  of  foreign  judgments)  are  by  an  exem; 
plification  of  a  copy  under  the  great  seal  of  a  state  ;  or  by  a  copy  proved 
to  be  a  true  copy ;  or  by  the  certificate  of  an  officer  authorized  by  law^ 
which  certificate  must  itself  be  duly  authenticated.     But  foreign  unwritten 
laws,  customs,  and  usages,  may  be  proved,  and  indeed  must  ordinarily 
be  proved  by  parol  evidence.     The  usual  course  is  to  make  such  proof  by 
the  testimony  of  competent  witnesses,  instructed  in  the  law  under  oath. 
Sometimes,  however,  certificates  of  persons  in  high  authority  have  been 
allowed  as  evidence."     He  does  not  seem  at  all  to  contemplate  proof  of 
the  written  law  by  the  same  mode  as  that  by  which  the  unwritten  law  is 
to  be  proved,  but  assumes  it  as  quite  clear  that  the  written  law  must  b^ 
proved  by  a  copy  authenticated  in  some  way  or  other.     The  analogy  sug* 
gested  respecting  treaties  appears  to  me  not  to  be  perfect.     As  at  present 
advised,  I  do  not  think  that  a  treaty  between  two  foreign  nations,  to  which 
thb  nation  is  not  a  party,  stands  exactly  upon  the  same  footing  as    r*259 
*the  written  law  of  a  particular  state.     Nor  do  I  mean  to  say  that, 
where  a  witness  has  not  stated  that  there  is  a  direct  written  law  contain* 
ing  that  to  which  he  is  about  to  speak,  he  may  not,  being  an  advocate  of 
a  foreign  country,  be  asked  what  the  law  of  that  country  is :  that  is  ^ 
doctrine  which  I  do  not  mean  to  impugn.     But  I  conceive  that,  the  mo* 
ment  it  appears  that  the  law  is  written,  his  mouth  is  closed,  and  we  must 
ha?e  the  law  itself  or  a  copy  of  it.     I  do  not  wish  to  confine  what  I  say  tp 
thb  particular  instance  of  a  law  which  passed  fifty  or  sixty  years  ago :  I 
think  the  rule  would  be  just  the  same  if  the  question  related  to  the  French 
code  as  existing  at  this  moment.    If  a  witness  were  asked  what  the  law 
now  is  with  respect  to  a  bill  of  exchange  in  France,  and  were  immediately 
cross-examined  as  to  whether  that  law  was  not  in  writing,  and  answered 
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that  it  was,  I  think  a  copy  of  the  law  must  be  produced.  I  much  doubt 
whether  I  have  taken  a  right  view,  inasmuch  as  I  difier  from  the  rest  of 
the  court.  But,  so  far  as  I  have  been  able  to  consider  the  point,  I  think 
this  evidence  ought  not  to  be  received. 

Williams,  J.    I  entirely  agree  with  the  opinion  which  my  lord  and  my 
brother  Coleridge  have  formed  on  this  point :  and  I  think  that  the  opinion 
of  my  brother  Patteson  is  the  only  real  authority  on  the  other  side;  for 
bis  own  remarks  upon  the  cases  cited  show  that  they  do  not  decide  the 
question.    If  we  could  apply  the  general  test  referred  to  by  Mr.  Hilly  that 
the  best  evidence  must  be  given  to  prove  a  fact,  there  could  certainly  be 
no  doubt  whatsoever :  but  we  have  here  to  decide  in  a  case  where  the 
law  recognises,  as  admissible,  evidence  which  would  not  be  admissible 
*2601     ^°  ^^^^^  cases.     *It  is  conceded  fully  by  my  brother  Patteson,  of 
course,  that,  if  an  advocate  belonging  to  a  foreign  country  be 
called  to  prove  the  law  of  that  country,  any  statement  which  he  may  make 
of  law  will  be  admissible,  though  it  appear  that  he  has  taken  it  from  a 
text-writer.    But  I  understand  that  a  distinction  is  raised  as  to  the  con- 
clusiveness of  the  particular  evidence.     Why,  upon  what  does  this  kind 
of  evidence  depend  at  all  ?    We  hear,  in  limine,  that  foreign  law  is  to  be 
proved  as  a  fact.     What  does  that  mean  ?    Is  it  a  fact  in  the  ordinary 
acceptation  of  the  word,  as  it  is  a  fact  that  a  man  was  seen  walking  in  a 
6eld  or  riding  away  with  a  hor^e  ?    It  clearly  means,  as  applicable  to  this 
Subject,  the  result  which  has  been  produced  on  the  mind  of  a  scientific 
person  by  his  reading  and  intelligence  in  respect  of  the  particular  subject. 
There  is,  in  this,  little  analogy  to  the  proof  of  facts  ordinarily  so  called. 
Then,  if  the  opinion  of  an  advocate  is  to  be  asked,  how  is  he  to  become 
learned  ?    Either  by  reading,  or  by  practice,  or  by  both.     We  need  not 
inquire  what  the  practice  might  effect,  independently  of  reading.    But 
what  is  he  to  read  ?     Only  text-books  ?     Only  writings  of  a  particular 
kind  ?     What  precise  kind  of  reading  is  to  be  excluded  ?    If  this  learned 
gentleman  had  cited  PuflendorflT  or  Grotius,  as  the  foundation  of  his 
opinion,  it  would  not  surely  have  been  required  that  those  books  should 
be  brought  into  court :  yet  the  books  themselves  would,  of  course,  show 
the  truth  as  to  their  contents  more  directly  than  the  learned  advocate's 
version  of  them.     Thus  it  is  conceded  that  a  fact  of  this  sort  is  to  be 
proved  by  evidence  altogether  inapplicable  to  facts  in  the  ordinary  sense 
of  the  word.     Therefore,  the  only  question  is,  where  you  are  to  stop :  that 
*2611     ^^  rc^Ilj  the  single  difficulty  in  the  *case.    If  we  are  to  under- 
stand  my  brother  Patteson  as  expressing  a  doubt  whether  the 
state  of  law  in  France  in  1789  was  a  fact,  in  the  sense  in  which  I  have 
explained  the  term,  to  be  learned  from  the  opinion  of  the  advocate,  I 
should,  with  very  great  deference,  differ  from  him.     The  lawyer  comes  to 
depose,  not  solely  as  to  the  law  to-day  or  yesterday,  but  as  to  all  that  his 
knowledge  of  the  law  may  teach  him,  which  may  include  the  state  of  the 
iaw  two  hundred  yeais  ago  as  well  as  the  state  of  it  four  or  five  years  ago. 
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The  onlj  question  arising  here  is,  <<  Did  the  feudal  law  exist  in  Alsace  in 
1789?"     "No."     "How  so?"     "It  was  abolished."    Well;  is  not 
that  the  opinion  of  a  lawyer  on  a  point  affecting  the  law  of  the  foreign 
country  ?    Then  comes  the  question,  "If  abolished,  how?"     "  By  a  de- 
cree of  the  legislature  in  1789."     It  seems  to  me  that  the  receiving  evi- 
dence at  all  from  the  witness  on  this  subject  implies  that  you  must  receive 
from  biffl  all  the  information  he  can  give,  from  whatever  source  derived. 
The  decree  is  just  as  much  a  portion  of  his  knowledge  as  a  knowledge 
of  the  Statute  of  Frauds,  or  the  different  statutes  of  Wills,  is  a  portion  of 
the  knowledge  of  an  English  lawyer,  to  which  credit  would  be  given  in 
foreign  courts.     When  my  brother  Patteson  adverts  to  the  necessity  of 
giving  some  kind  of  proof  before  you  let  in  the  decree,  in  order  to  see 
what  it  is  in  the  decree  upon  which  the  advocate  founds  his  knowledge, 
I  own  this  strikes  me  as  not  an  unimportant  difficulty  in  the  way  of  my 
learned  brother's  own  opinion.     Where  are  you  to  search  ?    For  what 
are  you  to  search  ?     What  knowledge  have  we  of  the  place  of  deposit 
from  which  we  are  to  have  the  primary  evidence,  using  that  word  in 
analogy  to  the  use  of  it  in  our  courts  ?     We  have  no  such  knowledge : 
*and  yet,  if  the  ordinary  rule  as  to  primary  evidence  is  to  be  ap-     rvogo 
pl»ed  here,  writing  does  not  help  it.     My  learned  brother,. and 
me  counsel  for  the  claimant,  appeared  to  think  that,  to  a  certain  extent,  a 
writing  would  aid  the  defect.     But  how  so  ?    That  occurs  only  where 
the  writing  is  an  examined  copy  of  the  authentic  document,  which  is  the 
best  evidence  where  it  can  be  produced.     Any  other  writing  is  good  for 
nothing.    It  seems  to  me  that  the  impossibility  of  our  knowing  where  to 
search,  what  search  to  make,  what  is  the  best  document,  what,  in  its  ab- 
sence, is  a  proper  examined  copy,  furnishes  strong  reason  for  holding  that, 
where  the  question  has  been  fairly  put  to  a  skilful  man,  and  he  gives  his 
opinion  that  the  law  was  so  and  so  up  to  a  given  time,  and  then  his 
ground  for  being  of  opinion  that  at  such  time  the  law  was  changed,  the 
document,  whatever  it  be,  which  supplies  that  ground,  may  be  referred  to 
by  him  as  the  foundation  of  his  opinion.     It  seems  to  me,  therefore,  that, 
upon  the  principles  applicable  to  this  particular  species  of  evidence,  clearly 
admitted  in  the  course  of  this  discussion  at  the  bar  and  on  the  bench,  the 
evidence  in  question  is  admissible. 

CoLEAiDGE,  J.  I  agree  entirely  with  my  Lord  and  my  brother  Wil- 
LUMs :  and  I  should  certainly  have  expressed  my  opinion  without  any 
hesitation,  if  it  were  not  for  that  expressed  by  my  brother  Patteson.  Ex- 
cept for  that  authority,  and,  I  should  perhaps  add,  for  the  great  import- 
ance (and  in  some  respects  novelty)  of  this  question,  I  should  have  much 
preferred  abstaining  from  fatiguing  the  court  with  my  reasons.  Under  the 
present  circumstances,  however,  I  feel  it  right  to  give  them,  and  shall  do 
so  as  briefly  as  possible.  In  the  *first  place,  I  think  it  important  to  p«2gQ 
point  out  the  exact  state  of  the  evidence  which  we  have  to  con-  ^ 
kider.     My  note  is  this :  «  That  the  feudal  law  as  to  this  matter  ceased. 

0 
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m  Alsace,  de  facto,  by  the  revolutionary  torrent  in  1789  ;  of  right  it  only 
ceased  at  a  later  period,  upon  the  treaty  of  Luneviile  ;  on  the  4th  of  Ao- 
grust,  1789,  there  was  a  decree  of  the  ruling  power,  the  National  Assem- 
bly, abolishing  feudal  rights ;   it  has  been  published ;  I  have  become 
acquainted  with  it  in  the  course  of  my  general  studies  in  the  law."  Upon 
that  the  objection  arose  :  and  this  I  state,  not  to  evade  the  pressure  of  the 
argument  of  my  brother  Patteson,  but  because  I  think  it  material  to  look 
at  all  the  circumstances  under  which  the  evidence  was  tendered.    The 
question  is,  substantially,  how,  according  to  our  rules  of  evidence,  we 
are  to  arrive  at  the  knowledge  of  the  law  as  arising  from  a  foreign  written 
law.     We  acquire  a  knowledge  of  written  law  in  general  as  a  fact,  bat  a 
fact,  as  my  brother  Williams  has  stated,  of  a  particular  kind,  a  fact  which 
can  be  arrived  at  only  as  a  matter  of  science,  and  not  as  a  matter  of  mere 
practice.     I  take  it  nobody  can  doubt  that  a  lawyer,  who,  without  ever 
having  held  a  brief  or  practised  out  of  his  chambers,  had  acquired  all  his 
knowledge  by  reading,  would  be  as  competent  to  give  evidence  respecting 
the  state  of  the  English  law  as  if  he  had  been  engaged  in  the  most  exten- 
sive practice.     What  then  do  we  mean  by  a  knowledge  of  the  law  ?  That 
question  seems  to  me  to  go  to  the  foundation  of  the  whole  matter ;  and  it 
must  be  determined,  with  reference  to  the  particular  question  before  us, 
by  a  little  subdivision.     We  must  inquire^  first,  as  to  the  sources  of  our 
knowledge,  and,  secondly,  as  to  the  time  over  which  we  are  to  range  for 
•2641     ^^^  'knowledge.     Now,  with  regard  to  the  sources  of  the  know- 
ledge, we  are  to  find  it  partly  in  the   actual  documents,  the 
writings  at  first  existing  as  laws,  the  actual  parliamentary  rolls  in  this 
country,  the  arrets  or  decrees  (being  found  in  proper  custody)  in  other 
countries :  that  is  one  source.     Where  these  have  been  lost  or  have  never 
existed,  the  knowledge  of  the  law  (independently  of  what  is  got  by  prac- 
tice, which  I  put  out  of  the  question  in  the  case  of  a  document)  must  be 
got  from  text  books,  reported  decisions,  records  and  local  customs  pre- 
vailing in  particular  districts.     First,  with  regard  to  the  last  class.     It  is, 
I  think,  conceded  that,  though  the  witness   should   state  that  all  bis 
knowledge  is  derived  from  reading  a  particular  book  or  a  particular  de- 
cision, he  still  might  give  us  the  result  of  all  his  knowledge  of  the  state  of 
the  unwritten  law.     That  being  so,  I  cannot,  independently  of  authority, 
understand  why  he  may  not  equally  give  the  result  of  his  knowledge  asto 
the  law  where  the  original  writings  still  exist.     Then,  next,  as  to  the  time 
over  which  our  knowledge  is  to  range.     When  wc  talk  of  a  man  having  a 
knowledge  of  the  law,  do  we  mean  a  knowledge  of  the  law  only  as  it 
exists  in  the  courts  of  justice  at  the  present  day,  or  do  we  mean  that 
knowledge  of  the  law  and  the  changes  it  has  undergone,  which  he  has 
acquired  in  the  course  of  the  study  that  gives  him  the  character  of  a 
scientific  witness.     I  apprehend  we  clearly  mean  the  latter.    Suppose  the 
witness  had  been  alive  in  1789,  and  had  said  here,  upon  cross-examina- 
tion/« the  law  of  France  was  so  and  so,  up  to  a  particular  day;  and 
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after  that  it  was  so  ami  so:"  and  he  were  then  asked,  («how  do  you 
know  there  was  any  such  differeoce ;"  and  were  to  answer,  «<  because  on 
that  day  the  law  *was  changed  by  a  decree  of  the  National  As-  r«265 
sembly  of  France :"  could  it  be  said  that,  the  moment  the  wit- 
ness proposed  to  speak  of  a  particular  decree  which  had  made  a  change 
ia  the  law,  his  evidence  was  to  be  excluded  ?  In  the  absence  of  authori* 
ty,  I  can  understand  no  principle  on  which  such  a  distinction  can  exist* 
It  is  saiJ,  and  this  is  the  point  to  which  my  brother  Pattrsov  has 
addressed  his  argument  almost  exclusively,  that,  in  deciding  according  to 
the  view  which  I  take,  we  break  through  a  great  and  fundamental  rule  of 
evidence,  and  are  getting  by  oral  testimony  at  the  contents  of  a  written 
iostruroent  without  accounting  for  its  non-production.  There  appears  to 
me  to  be  a  fallacy  in  that.  The  general  principle  does  not  seem  to  me  to 
apply  in  this  case.  What  in  truth  is  it  that  we  ask  the  witness  ?  Not  to 
tell  us  what  the  written  law  states,  but,  generally,  what  the  law  is.  The 
question  is  not  as  to  the  language  of  the  written  law.  For,  when  that 
language  is  before  us,  we  have  no  means  by  which  we  are  to  construe  it. 
Let  me  put  this  case.  Suppose  a  gentleman  who,  like  the  vice-consul 
in  Lacon  v.  lEggiTis^  3  Stark.  N.  P.  C.  178,  (a  case  which  I  think  admits 
the  distinction  I  shall  presently  point  out,)  was  not  professionally  connect- 
ed with  the  law,  should  tell  us,  <<  I  went  to  the  proper  office,  and  made 
an  examined  copy  of  this  section  of  the  Code  Napoleon  ;  and  here  it  is." 
Would  that  be  evidence  for  this  court  what  the  law  of  France  is  ?  In 
point  of  authority,  I  apprehend  it  would  not  be  so :  certainly  it  would  not 
be  so  in  point  of  convenience ;  for,  aiier  all,  if  we  were  to  attempt  extra- 
judicially to  expound  that  law,  we  should  be  liable  to  the  most  serious 
errors.  The  question  for  us  is,  not  what  the  ^language  of  the  r«ngg 
written  law  is,  but  what  the  law  is  altogether,  as  shown  by  expo- 
sition, interpretation  and  adjudication.  How  many  errors  might  result 
if  a  foreign  court  attempted  to  collect  the  law  from  the  language  of  some 
of  our  statutes  which  declare  instruments  in  particular  cases  to  be  «  null 
and  void  to  all  intents  and  purposes,"  while  an  English  lawyer  would  state 
that  they  were  good  against  the  grantor,  and  that  the  courts  have  so  ex- 
poanded  the  statutes!  It  is  no  answer  to  say  that  other  evidence  by  word 
ef  mouth  may  be  added  for  the  purpose  of  giving  the  interpretation  of  the 
written  law.  I  am  merely  showing  that  our  courts  require,  not  the  actual 
written  words  of  a  foreign  law,  but  the  law  itself;  for  which  purpose  a 
professional  witness  is  required  to  expound  it.  Now  suppose  a  copy  of 
the  Code  Napol&)n  to  be  regularly  proved  before  us,  some  provisions  of 
which  has  received  an  exposition  in  the  French  courts  analogous  to  that 
which  I  have  been  suggesting  in  the  case  of  English  statutes.  The  French 
lawyer  wonld  tell  us,  «« that  is  indeed  the  language  of  the  Code  Napol&)n, 
but  I,  as  a  lawyer,  tell  you  that  the  legal  meaning  of  it  is  so  and  so." 
Upon  being  asked  how  he  arrived  at  that  result,  he  would  answer,  «  be- 
cause I  have  read  such  and  such  books  on  the  subject,  and  the  reports  of 
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such  and  such  cases,  and  have  heard  such  and  such  decisions."  It  is 
clear  that  he  might  give  all  this  part  of  the  evidence  without  producing 
the  written  authority :  and  I  cannot  understand  why,  if  all  such  docu- 
ments and  books  might  be  orally  deposed  to  because  they  constituted 
only  the  sources  from  which  he  derives  his  opinion,  and  because  we  learn 
the  law  not  from  those  sources  but  from  that  opinion,  a  distinction  is  to 
•2671  ^^  niade  according  to  which  •we  are  to  reject  oral  evidence  of 
another  source  of  his  opinion,  namely,  the  written  decree.  So  I 
conceive  the  question  to  stand,  upon  principle  merely.  As  to  the  autho- 
rities, all  I  shall  say  is  that  I  agree  entirely  with  what  has  been  said  by 
my  brother  Patteson.  There  is  opinion  on  one  side  and  opinion  on  the 
other,  but  nothing  which  can  be  said  to  be  a  decision  precluding  us  from 
admitting  the  evidence.  Upon  these  grounds,  it  seems  to  me  that  it 
ought  to  be  admitted.  Evidence  admitted. 

The  jury  found  for  the  suppliant  on  the  first  issue,  and  for  the  croWn  on 
the  others. 

The  verdict  was  entered  as  follows,  immediately  after  the  venire  at 
p.  242. 

"  At  which  day,  before  our  lady  the  queen,  at  Westminster,  come  as 
well  the  suppliant  by  his  attorney  aforesaid  as  the  said  Attorney-General 
in  his  own  person.  And  the  jurors  of  that  jury,  being  summoned,  also 
come  ;  who,  to  speak  the  truth  of  the  premises  being  chosen,  tried  aad 
sworn, 

«  As  to  the  first  issue  joined  between  the  parties,  say,  upon  their  oath, 
that  the  several  matters  and  things  in  the  said  inquisition  (a)  contained, 
specified  and  set  forth  are  true  in  fact. 

And,  as  to  the  second  issue  joined  between  the  said  parties,  the  jurors 
•2681  2if<^rcsaid,  upon  their  oath  aforesaid,  *say  that  the  several  causes  of 
petition  in  the  said  inquisition  contained,  specified  and  set  forth 
did  not,  nor  did  any  or  either  of  them,  accrue  to  the  said  suppliant 
within  six  years  next  before  the  presenting  and  exhibiting  of  the  said 
petition  by  the  said  suppliant  to  our  said  lady  the  queen. 

«  And,  as  to  the  issue  thirdly  joined  between  the  said  parties,  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  say  that  the  said  several  causes 
of  petition  in  the  said  inquisition  contained,  specified  and  set  forth  did  not, 
nor  did  any  or  either  of  them,  accrue  to  the  said  suppliant  since  the 
accession  of  our  said  lady  the  queen  to  the  crown  and  sovereignty  of  this 
realm." 

In  Michaelmas  term,  1844,  Hill  obtained  the  following  rule  : 

(a)  The  jury  expressly  negatived  the  allegation,  contained  in  the  petition  (p.  217,  ante) 
bm  not  in  the  inquisition,  that  the  French  government  had  granted  a  sum  specifically  in  re- 
spect of  the  suppliant's  claim :  and  a  question  arose  whether,  on  the  particular  form  of  the 
traverse  taken  by  the  crown,  the  verdict  ought  not  to  negative  so  much  of  the  petition  as  was 
not  proved.  This,  however,  it  became  unnecessary  to  decide.  See  p.  275,  post,  and  >ti 
(a)  ibid 


Bode,  Baron  De 
Bode. 
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<«  Wednesday,  the  13th  day  of  November,  in  the 
eighth  year  of  the  reign  of  Queen  Victoria. 
« In  the  Queen's  Bench. 
<(  England,  Middlesex. 

•The  Qaeen  and^     It  is  Ordered  that  the  first  day  of  the  next  term  be 
Ocment  Jose^  I  given  to  her  majesty's  Attorney-General  to  show  cause 

why  the  verdict  in  this  cause  should  not  be  entered  on 
the  record  for  the  suppliant  on  the  first  issue  ;  and  why 
judgment  should  not  be  entered  for  the  suppliant,  notwithstanding  the 
verdict  found  for  the  crown  on  the  second  and  third  issues. 

"Upon  notice  of  this  rule  to  be  given  to  the  solicitor  for  the  afikirs  of 
her  majesty's  treasury  in  the  mean  time. 

(<0n  the  motion  of  Mr.  HiUf 

«  By  the  Coubt." 
*In  the  same  term,  Sir  F,  Thesiger^  Solicitor-General,  obtained    rwoAo 
the  following  rule : 

«  Wednesday,  the  13th  day  of  November,  in  the 
eighth  year  of  the  reign  of  Queen  Victoria. 
«In  the  Queen's  Bench. 
"  England,  Middlesex. 

Clement    Joseph  1      ^*  '^  Ordered,  that  the  first  day  of  the  next  term  be 
«....     ^       ^      given  to  the  suppliant  to  show  cause  why  judgment 

should  not  be  entered  in  this  prosecution  for  the  .**''- 
fendant  on  the  first  issue,  non  obstante  veredicto  for  the 
said  suppliant  on  part  of  the  said  issue.  Upon  notice  of 
this  rale  to  be  given  to  the  attorney  or  agent  for  the  said  suppliant  in  the 
mean  time. 

«  On  the  motion  of  Mr.  Solicitor-General, 

(t  By  the  Court.'* 
In  Hilary  term  and  vacation,  1845,  (a) 

JK//,  Mannings  Serjt.,  MeUor^  G.  A.  Youngs  and  Anstey^  showed 
cause  against  the  Solicitor-General's  rule :  and 

Sir  F,  Thesiger^  Solicitor-General,  KeUy^  and  Waddington,  supported 
the  rule. 

In  the  same  Hilary  vacation  the  court  directed  the  counsel  for  the  sup- 
pliant to  argue  in  support  of  HiWs  rule :  and,  accordingly,  (6) 

*Httl^  Mannings  Serjt.,  Mellor^  G.  A,  Young,  and  Ansteyj  were  rMnn 
heard  in  support  of  that  rule. 

The  court  took  time  to  consider  whether  the  counsel  for  the  crown 
should  be  called  upon,  (c)  Cur.  adv.  vtdt. 

(a]  January  27th  and  28th,  and  February  IOUl  Before  Lord  Donman,  C.  J.,  PtitteMn, 
WilHaxnft,  and  Coleridge,  Js. 

(6)  Febmary  1 1th  and  12th.    Before  the  same  jadgea. 

(c)  It  IS  considered  sufficient  to  report  the  judgment  of  the  court,  and  to  refer  to  the  notes  ftrr 
NDe  of  the  authorities  cited. 
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Lord  D£NMAN|  C.  J.,  ia  this  Tacatk>D|  (December  llth,)  delivered  tlie 
iudgment  of  the  court* 

The  general  proposition  maintained  by  the  suppliant  is,  that  the  con- 
Tentions  concluded  between  England  and  France,  and  the  proceedings 
and  transactions  that  have  followed,  have  produced  this  state  of  things. 
The  money  paid  into  the  bank  on  the  government  account  has  been  vir- 
tually received  by  the  crown  in  trust  for  and  to  the  use  of  the  suppliant ; 
that  money  was  in  effect  provided  for  the  purpose  of  paying  him  a  com- 
pensation for  the  property  which  he  lost  at  the  period  of  the  French  Revo* 
lution  ;  he  falls  as  completely  within  the  description  of  the  person  to 
whom  that  money  is  now  made  payable  as  if  the  treaty  had  named  him 
as  that  person,  and  had  lodged  the  money  in  the  hands  of  the  crown  of 
England  for  the  express  purpose  of  being  paid  over  to  him. 

On  the  part  of  the  crown,  while  this  deduction  of  facts  is  questioned  in 
all  its  parts,  long  and  able  arguments  have  been  strenuously  urged  to 
prove  that,  supposing  all  the  facts  to  be  well  established  by  evidence  and 
well  found  by  the  verdict,  still  no  judgment  can  be  given  for  the  suppliant  in 
this  form  of  proceeding.  The  petition  of  right  is  said  to  be  maintainable 
*271 1  '^^  ^^  other  'objects  than  land,  or  specific  chattels,  certainly  not  for 
^    a  sum  of  money  claimed  either  as  debt  or  by  way  of  damages,  (a) 

(a)  The  following  arc  some  of  the  authorities  mentioned  on  this  question,  which  led  to  a 
general  inquiry  into  the  nature  of  a  writ  of  right,  and  the  proper  course  of  the  proceeding,  ts 
to  hoth  substance  and  form. 

Yearb.  Tr.  34  H.  6,  fol.  50  R  pL  18 ;  3  Fitz.  Abr.  6  b,  (ed.  1565,)  Petieion,  pi.  8 ;  JUU9  v. 
White,  2  Ld.  Rayra.  938,  953 ;  Cate  of  Civa  Ebonm,  Ryley's  Pi.  Pari.  252,  (33  Ed.  1 ;)  S.C. 
1  Rot  Pari.  165,No.5C;  Thg  Cate  of  tlu  Banken,  lA  How.StTr.  1,48;  CaweofBuKpdt 
SaUowe,  Ryley's  PI.  Pari.  408,  (14  Ed.  2;)  S.  C.  1  Rot  ParL  374,  No.  30;  Cam  if  HMtm, 
Ryley's  PI.  Pari.  202,  (33  Ed.  1 ;)  S.  C.  1  Rot  Pari.  170,  Na  95 ;  Macbeaih  v.  HaUmmiy 

1  T.  R  172;  2  Br.  Abr.  131  a,  Petition,  pi.  19,  (1  H.  7  ;)  2  Br.  Abr.  130  a,  Petitim,  pLS; 
stat  2  and  3,  Ed.  6,  c.  8 ;  2  Br.  Abr.  130,  Petition,  pi.  3 ;  The  Com  of  the  Wardmaemd  Cimmm- 
ally  ofSaddkn,  4  Rep.  54  b ;  stat  34  Ed.  3.  c.  14 ;  stat  36  Ed.  3,  c.  13 ;  Cau  ofBatyng,  Ryley  * 
PI.  Pari.  334,  (35  Ed.  J  ;)  S.  C.  I  Rot  Pari.  179,  No.  44  ;  The  Banken'  Caae,  Skinn.  601,607; 
Cauof£verle,  Ryley>  Pi.  Pari.  251,  (33  Ed.  1 ;)  S.  C.  1  Rot  Pari.  164,  No.  52  ;  VtMcomU  Can- 
Urbury  y.  The  Mtomey-General,  1  Phill.  Ca.  Ch.  306 ;  Com  ofGerveiM  De  Chfton,  Yearb.  Pascb- 
22  Ed.  3,  fol.  5  A.  pi.  12;  Cax  of  Robert  De  Clifton,  1  Rot  ParL416,  (18  Ed.  2,)  No.  3; 
3  Btackst  Com.  234,  &c. ;  1  Blackst  Com.  243 ;  Finch's  Law,  E  4,  ch.  3,  p.  256,  (ed.  1759 ;) 

2  Br.  Abr.  130  b,  Petirion,  pi.  12,  15,  16 ;  ib.  131  a,  pi.  21 ;  ib.  131  b,pl.  24  ;  Staundlbides 
Exposition  of  the  King's  Prerogative,  ch.  22,  p.  72  b,  &c.;  CaxofCadell,  Ry ley's  PI.  ParL  414, 
(14  Ed.  2  ;)  S.  C.  1  Rot  Pari.  378,  No.  OJ ;  Cate  of  Yenoard,  Ryley's  Pi.  Pari.  414,  (14  Ed.  2 ;) 
S.  C.  1  Rot  Pari.  378,  No.  62;  Cau  of  Northampton,  Ryley's  PI.  Parl.414,  (14  Ed.2;)  S-C 
1  Rot  Pari.  378,  No.  63 ;  Cate  ofjynetham,  Ryley's  PI.  Pari.  251,  (33  Ed.  1 ;)  S.  C  1  Rot  Pfcrl. 
164,  No.  48;  Cau^  of  Ettretelytig,  Ryley's  PI.  Pari.  251,  (33  Ed.  1;)  B.C.  1  Rot  Pari.  IM, 
No.  49;  Cflsf  De  Debilit,  Ryley's  PI.  Pari.  253,  (33  Ed.  1 ;)  S.  C.  1  Rot.  Pari.  165,  No.  59; 
Palgrave  on  the  Original  Authority  of  the  King's  Council,  p.  23, 27 ;  Dixon  v.  Harriton,  Vaoghan, 
36,  47  ;  JZez  v.  Johnton,  6  East,  583 ;  Cate  ofLecetham,  Ryley's  PL  ParL  64 1,  (4  Ed,  3,)  Na  27 ; 
S.  C.  2  Rot  ParL  49,  No.  75:  Cate  of  BiSop  of  Exeter,  I  Rot  ParL  421,  (18  Ed.  2,)  No.  18, 
Cate  of  Mulion  and  Lacy,  Ryley's  PL  ParL  2G3,  (33  Ed.  1 ;)  S.  C.  1  Rot  ParL  170,  No.  98; 
Com  ofLUtUocer,  Ryley's  PL  Pari.  203.  (33  Ed.  1 ;)  S.  C.  1  Rot  ParL  170,  No.  99 ;  Cate  tfFJl, 
Ryley's  PL  ParL  249,  (33  Ed.  1 ;)  S.  C.  1  Rot  ParL  163,  No.  40 ;  Cate  of  Payne!,  Ryley's  PI. 
ParL  231,  (30  Ed.  1 ;)  S.  C.  1  Rot.  ParL  140,  No.  2  ;  Co.  Ent  422  a,  PetUion  de  Droit,  pi.  2 ;  Cam 
ofDeyvUl,  1  Rot  ParL  401,  (15  &  16  Ed.  2,j  No.  82 ;  Cote  o/Hatou«,l  Rot  Pari.  412,(1 5&  16 
£d.  2,}  No.  150;  CateofDe  Plat,  1  Rot  ParL 437,  (19  Ed.  2.)  No.  26 ;  Cate  of  De  jMk 
1  Rot  Pari.  453,  (12  Ed.  2,)  No.  28 ;  CateofDe  Veer,  1  Rot  ParL  479,  (incert  Edw.  1  k  t) 
No.  110;  Cases  in  2  Rot  ParL  37,  41,  45,  (4  Ed.  3;)  Case ^fe^hoiiie,  Ryley's  PL  PUrl.  253, 
(33  Ed.  1 ;)  S.  C.  1  Rot  Pari.  165,  No.  61 ;  Cate  of  Bde,  Ryley's  PL  ParL  255»  (33  Ed.  1  i) 
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We  may  at  first  feel  some  regret  that  this  Hue  of  'objection  was  r^jn 
not  directed  at  ao  earlier  period  against  the  method  adopted  by  ^ 
the  suppliant  for  obtaining  what  he  undertakes  to  prove  to  be  his  due. 
For,  whatever  *degree  of  doubt  may  attach  on  almost  every  other  r^ajti 
part  of  the  case,  none  can  be  seriously  entertained  that,  if  the  pro*  '* 
ceeding  were,  of  its  own  nature,  and  in  point  of  law,  incompetent  for  the 
purpose  with  which  it  was  commenced,  the  Lord  Chancellor  might  have 
been  required  at  the  very  outset  to  bring  it  to  an  end,  and  prevent  the 
expenditure  of  money  and  the  endurance  of  anxiety  for  so  long  a  period 
without  the  possibility  of  a  favourable  result.  Considering,  however,  the 
length  of  time  that  has  elapsed  since  any  thing  has  been  practically  done 
in  a  petition  of  right,  the  imperfection  of  all  the  authorities,  and  the  ob« 
scurity  that  hangs  over  this  portion  of  our  law,  as  well  as  the  very  com* 
plicated  series  of  facts  related,  the  course  that  has  been  taken  can  hardly 
excite  surprise  ;  much  less  should  it  provoke  censure.  It  was  natural, 
under  such  circumstances,  that  the  advisers  of  the  crown  should  require 
proof  of  all  the  facts  that  might  be  found  to  constitute  a  claim,  without 
surrendering  the  point  of  jurisdiction :  the  question,  namely,  how  far,  on 
all  those  proo&  being  made  out,  this  court  has  power  to  pronounce  upon 
them  any  judgment  in  favour  of  the  suppliant.  Such  at  least  is  the  posi- 
tion of  things  with  which  we  are  now  to  deal.  P274 

We  may  here  observe  that  there  is  nothing  to  ^secure  the    ^ 

S.  C.  1  Rot  ParL  167,  No.  71 ;  CtmafEbe/end,  Ryley^s  Pi.  Pari.  256,  (33  £d.  1 1)  &  C.  1  Rot. 
Pari.  167,  No.  75;  Cajeo/ffa<ftifget,RyIey'8  PI.  Parl.414,  (14  £d.2;)S.C.l  Rot  Pari.  377, 
fie,  60 ;  Ctue  0/  Burgesta  of  Seardeburgh,  2  Rot  Part.  221,  (21  &  22  Ed.  3,)  No.  60 ;  Com  of 
Fmenkam  Abbe,  Ryleys  Pi.  Pari.  646,  (4  Ed.  3 ;)  S.  C.  2  Rot  Pari.  48,  Na  68 ;  Aim  t.  Lotd 
Bakimon,  1  Ves.  Sen.  444, 446 ;  4  Inst  116 ;  3  Fitz.  Ab.  6  a,  (eel.  1565 ;)  Pdkkm,  pi.  15,  (lee 
note  (a)  to  Smith  v.  Qyfon,  6  Man.  &  G.  251 ;)  Beeve  y.  The  jtUomey-Generaly  2  Atk.  223  ;  Mit- 
ford's  Plead.  3L,  (p.  33,  in  dth  ed. ;)  1  Daniell's  Ch.  Pr.  138,  (2d  ed.)  ch.  4,  s.  2  ;  The  AUormy^ 
Gtnerai  y.Jbpinaily  2  MyL  &  Cr.  613 ;  In  tht  matter  of  The  Baron  de  Bode^  4  Jurist,  645 ;  Orders  in 
Chancery  of  26  Aug.  l841,order  14,  Cr.&Phill.  371 ;  Manning's Exch.  Pr.  118, 127  ;  Stoekdak 
V.  Hamard,  9  A.  &  £.  1, 183,  207 ;  HiU  v.  Sigge,  3  Moore's  Pr.  C.  C.  465, 476 ;  Madox's  Hist 
Ezch.ch.  iil;  Bracton,fi)L  107,  b.  3,  tract  1,  c.  9,  s.  1 ;  Britton,  Introd.  a.  4;  Jk  peiUiomime  m 
Parliaments  Ryley's  Pi.  Pari.  Appendix  442,  iv^  (8  Ed.  1 ;)  Dt  ordinatione  de  petitiombut  Par^ 
Ham.  Ryley's  Pi.  Pieirl.  Appendix,  459,  (21  Ed.  1 ;)  iiez  v.  Partington,  12  Mod.  31 ;  Camof 
Jjiddecwe,  Ryley's  Pi.  Pari.  261,  (33  £d.  1 ;}  S.  C.  1  Rot  Pari.  169,  No.  88  ;  Introduction  to  Rot. 
Lit  Clans,  xxii.  xxviii. ;  Cate  0/  Waldtboef  1  Rot  Pari.  168,  (33  Ed.  1,)  No.  78 ;  Ca»e  ofCrut- 
CfcanA,  1  Ryley's  PL  Pari.  241,  (33  Ed.  I ;)  S.  C.  1  Rot.  Pari.  159,  No.  3 ;  Cotton'i  Cam,  Yearb. 
HiL  2  Ed.  3,  foL  18,  B.  pL  2;  Yearb.  Mich.  24  Ed.  3,  Ibl.  64,  E  pi.  69;  3  Fitz.  Abr.6b, 
(ed.  1565^  Petidon,  pi.  19 ;  Proceedings,  &c.,  of  the  Privy  Council,  vol.  v.  Pref.  p.  zc.  &c. 
p.  316 ;  3  tnst.  242 ;  Cam  of  Be  Grty,  1  Rot  Pari.  397,  (15  &  16  Ed.  2,)  No.  59  -,  Yearb.  Mich. 
lOH.4,lbL4A,pl.8;  1  Rot  Pari.  6 1,(18  Ed.  1,)  No.  195;  37  As8is.fol.218,  pi.  11 ;  Yearb. 
Paich.  7  H.  7,  fol.  10  B.,  1 1  B.  pi.  2  ;  Yearb.  Mich.  9  H.  4,  fol.  4  A.  pi.  17  ;  Yearb.  Hil.  21  H.  7, 
pL  1,  fol.  1  A.,  3  A.;  Yearb.  Trin.  36  H.  6, fol.  60  A.,  61  A..  B.  pi.  1 ;  Begma  v.  IW««,2  Ld. 
Kaym.  1061, 1065;  1  Fitz.  Abr.  272  a,  (ed.  1565,)  Delte,  pi.  17;  1  Fitz.  Abr.  137  a,  (ed. 
1565;)  Bbrre, pi.  121 ;  2  Bro.  Abr.  261  a,  T^aoerm dqgUe,  pi.  18 ;  Cokbrooke  v.  Attomey-Gmirmli 
7  Price,  146 ;  Priddjf  v.  Bote,  3  Mer.  86, 94 ;  EUU  v.  Earl  Grey,  6  Sim.  214,  and  Oldham  v.  The 
Jjorde  of  the  Treatwry,  cit  ib.  220 ;  Proctedingt  againtt  the  Earl  of  Portland,  14  How.  St  Tr. 
234, 261 ;  Yearb.  Mich.  39  H.  6,  fol.  27  A.  pi.  40 ;  Yearb.  HiL  3  H.  7,  fol.  2  B.  pi.  10 ;  JMborv  v. 
Bonkatt,  1  New  Ca.  323 ;  WOHon  v.  Berkley,  Plowd.  223, 248;  3  Inst  240,  &c.,  ch.  106 ;  Brmr- 
tanii  Cam,  3  Dyer,  359  b,  360  a,  pi.  (5) ;  20  Vin.  Abr.  14,  Stricti  Jurit,  pi.  8 ;  Yearb.  Mich. 
1 1  E  4,  foL  28  A.  pi.  53 ;  Yearb.  Tr.  11  H.  4,  foL  80  B.  pi.  23 ;  Yearb.  Mich.  13  H.  4,  foL  6  B 
pL  15;  Yearb.  HiL  13  H.  4,  foL  14  B  pi.  1 1 ;  Yearb.  HU.  21  H.  7,  foL  18  A.  pL  30. 
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crown  against  committing  the  same  species  of  wrong,  nnconscioas  and 
involuntary  wrong,  in  respect  of  monej,  which  founds  the  subject's  right 
to  sue  out  his  petition  when  committed  in  respect  to  lands  or  specific  chat- 
tels :  and  there  is  an  unconquerable  repugnance  to  the  suggestion  that 
.  the  door  ought  to  be  closed  against  all  redress  or  remedy  for  such  wroiic:^. 
The  reference  from  the  crown  to  the  law  officers,  and  that  of  the  law  ofB* 
cers  to  the  Chancellor,  would  seem  to  reject  the  ordinary  rules  and  analo 
gies  of  legal  proceedings,  in  order  to  arrive  at  the  conclusion,  whetbe* 
the  subject's  right  has  been  in  any  manner  infringed  by  the  crown,  and 
to  show  that,  if  the  infraction  is  duly  proved,  reparation  ought  to  be  made. 
The  dignity  of  the  crown  itself  appears  to  demand  that,  when  the  inqnirr 
which  it  has  enjoined  is  so  terminated,  the  proper  course  for  giving  eflect 
to  its  second  and  more  important  injunction,  that  right  be  done,  should 
be  pursued.  For  this  reason,  without  coming  to  any  decision  on  matters 
which  may  be  called  technical,  we  feel  it  to  be  our  duty  to  examine,  in 
the  first  place,  whether  the  facts  found  by  the  jury  establish  the  right,  sup- 
posing, for  the  present,  that  this  remedy  is  given  by  our  laws. 

The  Baron  De  Bode  makes  his  claim  in  the  character  of  a  British  sub- 
ject whose  real  property  in  France  was  unduly  confiscated  by  the  French 
authorities  during  the  revolutionary  war,  and  who  was  therefore  entitled 
to  compensation  by  the  fourth  additional  article  of  the  treaty  of  30th  May. 
1814,  by  the  convention  of  20th  November,  1815,  by  the  convention  of 
25th  April,  1818,  and  by  an  act  of  the  British  parliament  passed  in 
*27^1  ^^  ^'  ^'(^^  *^^  asserts  that,  after  the  commissioners  appointed 
^  under  the  last  convention  and  the  last  act  had  examined  and  de- 
cided on  all  the  claims  of  claimants  duly  registered,  a  sum  exceeding 
480,000/.  still  remained  in  their  hands ;  that  more  than  200,000/.  of  this 
sum  was  applied  to  satisfy  claims  made  after  the  time  prescribed  by  the 
treaty,  but  examined  by  special  authority  from  the  lords  of  the  treasury; 
and  that  the  residue,  also  exceeding  200,000/.,  was  paid  into  the  Bank 
of  England  on  the  government  account  by  their  direction.  And  these 
sums  he  claims  as  liable,  in  the  hands  of  the  crown,  to  make  good  the 
compensation  which  became  due  to  him  under  the  treaties  and  the  act. 

There  is  no  one  of  the  propositions  which  may  be  called  the  ingredients 
of  this  claim  that  is  not  encountered  with  formidable  objections.  Our 
duty  is  to  examine  them  in  detail.  And  two  things  are  to  be  premised. 
First,  the  burden  of  proof  lies  wholly  on  the  suppliant.  Secondly,  the 
rerdict  of  the  jury  which  sat  in  this  court  is  the  conclusive  finding  of  facts, 
on  which  our  judgment  must  proceed.  They  have  aftirmed  the  ex  parte 
finding  of  a  former  jury  summoned  by  the  Lord  Chancellor's  order,  in  all 
its  parts:  but  they  have  said  nothing  of  the  petition,  which  was  the  foun- 
dation of  all  the  proceeding.  The  contents  of  the  petition  may  be  said 
to  be  put  in  issue  by  the  Attorney-General's  traverse  of  them,  as  well  as  of 
the  inquisition:  but  no  evidence  was  oflered  in  proof  of  any  allegation  not 

(a)  St8t.S9G.3,c.ai. 
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feund  in  the  latter.(a)    Does  then  the  inquisition  set  forth  a  title  to  obtain 
this  money  from  the  crown  ? 

*The  suppliant's  first  step  is  his  character  of  a  British  sub-  r^q^f^ 
)ect:(&)  and  this  we  shall  assume,  without  entering  on  the  argu- 
ment,  to  be  satisfactorily  proved.  But,  taking  it,  as  such  an  occasion 
requires,  in  its  largest  sense,  the.  next  question  to  be  considered  is,  whether 
the  suppliant  is  in  such  a  situation  that  the  treaty  can  apply  to  ^^q^^ 
him.(c)    In  case  of  any  misunderstanding  between  ^England  and    ^ 

(a)  The  following  were  among  the  autliorities  mentioned  on  the  questions,  how  far  the 
inquisition  could  be  looked  into  without  reference  to  the  petition;  whether,  on  reference  to 
the  petition,  the  crowns  title  was  sufficiently  found  by  the  inquisition;  and  as  to  the  oonae- 
queoce  of  a  defective  finding. 

Siaundforde,  Prerogative,  73  b,  ch.  22,  tit  Petition;  Com.  Dig.  Prtgrogathft,  (D.  80;)  RastaU's 
SoL4«l  a,  Pitawn,  pi.  1;  Finch's  Law,  b.  4,  ch.  3,  p.  256,  (ed.  1759;)  Cau  of  Bithop  of  Em- 
ttr,  1  Rot  ParL  421,  (18  Ed.  2,)  No.  18 ;  Case  of  the  EarlofKent,  Yearb.  HiL  21  Ed.  3,  fol.  47  A. 
pL  68 ;  Yearb.  Mich.  1 3  H.  7,  fol.  1 1  A.  pi.  12 ;  Yearb.  Mich.  9  H.  4,  fol.  6  A.  pi.  20 ;  Yearb.  Hil. 
4  H.  7, foL  5  A.  pi.  10;  Yearb.  Hil.  21  H.  7,  fol.  18  A.  pi.  30;  Yearb.  Mich.  3  H.  7,  foL  13 B.  pL  19; 
Yearb.  Trin.  9  U.  6,  fol.  20  A.  pi.  15;  Yearb.  Mich.  39  H.  6,  fol.  3  B.  pL  5. 
(6)  Tlie  following  were  among  the  authorities  cited  on  this  i>oint 

ComU  WaitM  Ca$e,  3  Knapp's  Pri v.  C.  R.  1 3 ;  ComUeu  Conway' t  Ctue,  2  Knapp  s  Pr.  C.  R.  364 ; 
Conum  ofDaikomm  v.  McJkmaO,  7  CI.  k  Fin.  817 ;  Mmn  v.  Mumo,  7  C1.&  Fin.  842;  Cam  of 
J^Htaa  Macdomaldy  Foster's  Crown  Law,  59,  (and  see  ib,  1st  Disc,  sect  1,  p.  183;)  DmrnmoiuTi 
Cut,  2  Knapp^s  Pr.  C.  R.  295;  Daniel  ▼.  Commimonere  for  Claime  on  France^  2  Knapp's  Prl 
C  R.  23 ;  sSory'e  Caae,  3  Dyer,  298  b;  Story  On  the  Conflict  of  Laws,  p.  47,  s.  48,  (Boston, 
1834;)  CakinM  Caee,  7  Rep.  1  a,  6  a;  Co.  Lit  8  a;  1  Hal.  PI.  Cr.  69,  7U. 

(c)  Printed  extracts  from  the  treaties,  &£.,  were  placed  in  the  hands  of  the  court  by  the 
nppliant  Some  question  arose,  how  far  the  court  could  look  out  of  the  inquisition,  and  take 
judicial  notice  of  these  documents.  It  appears  that  the  judgment  of  the  court  does  not  detlv> 
mine  this  point,  the  decision  liaving  been  against  the  suppliant  upon  the  assumption  that  the 
eoart  might  look  at  the  extracts. 
Taybr  v.  Barday^  2  Sim.  132,  and  Van  Omeron  ▼.  Domek^  2  Campb.  42,  44,  wert  cited. 
The  following  were  among  the  authorities  mentioned  as  to  the  construction  of  the  treaties^ 
and  of  Stat  59  G.  3,  c.  31,  and  their  applicability  to  the  facts  stated  in  the  inquisition,  and 
with  reference  to  the  questions,  whether  the  jurisdiction  appeared  to  be  taken  from  this  court, 
tod  whether  the  matter  could  be  considered  as  res  judicata^  ot  as  conc\pded  by  the  reeiiala 
in  the  statute. 

Earl  of  Ltieester  v.  Hrydbn,  Plowd.  364,  308 ;  PiBeington  ▼.  Conmunkmen  for  Claim  on 
Frma,  2  Koapp's  Pr.  C.  R.  7 ;  ConnUu  Comoay'i  Coat,  2  Knapp's  Pr.  C.  R.  364;  DaniH  v. 
Commukinere  for  Clawu  on  France^  2  Knapp's  Pr.  C.  R.  23 ;  Drwnmond'i  Case^  2  Knapp't 
Pr.  C.  R.  295 ;  Webiter'i  Caae,  2  Knapp  s  Pr.  C.  R  386 ;  Fost  Cr.  L.  185,  1st  Disc.  ss.  3,  4 ; 
4  Inst  163;  Com.  Dig.  Judim  of  Peace,  (A  6,)  (A  7,)  C^  8;)  1  Br.  Abr.  145  a,  Gomms- 
MM  amd  CommiMaionen,  pi.  9,  10,  11 ;  Triquet  v.  Bath^  3  Bur.  1478;  Beame's  Elements  of 
Pl«s  in  Equity,  p.  88;  Draper  v.  Crowther,  2  Vent  362 ;  Mitford  s  PI.  224,  (p.  263,  in  5th 
«d.;)  Coopers  PI.  241 ;  Earl  of  Derby  ▼.  Dtike  of  Jlhol,  1  Yes.  Sen.  202;  S.  C.  1  Dick.  129; 
BiiHtp  of  Sodor  and  Man  v.  Earl  of  Derby,  2  Ves.  Sen.  337,  357 ;  Lord  Comngabys  Cote, 
9  Mod.  95 ;  Warwick  v.  White^  Bunb.  106 ;  Moravia  v.  Sloper,  2  Com.  Rep.  574 ;  S.  C.  Willes, 
30,  34,  37 ;  Btadeet  ▼.  luaidey,  1  Vent  240;  Hanalap  v.  Cater,  I  Vent  243 ;  Pinager  ▼.  Gale, 
2  Tent  100;  SoUen  ▼.  Lawrenee,  Willes,  413 ;  Jenningt  v.  Hankyn, C^rth.  11, 12;  iZez  v.  Mayor^ 
ifCn  oflnerpooL,  4  Bur.  2244 ;  CaUe  v.  JTmgA/,  3  T.  R.  442;  .inoaymoiM,  1  Freem.  C.  Bw  104; 
Ddbridge  v.  Peniyer,  1  Freem.  315;  Harland  y.  Cocke,  1  Freem.  315;  StainUm  v.  Randal, 
1  Freem. C.B.  260,  266;  Baker  ▼.  Hdman,  1  Freem.316;  Anonymme,  1  Freent  319;  JBggm- 
«M  T.  Martin,  1  Freem.  322;  Godfrey  v.  Sawtdare,  1  Sid.  87 ;  Jnonymotu,  Fitzgib.  44;  Ranuey  t. 
JUdneon,  1  Lev.  50;  Price  v.  Hill,  1  Lev.  137;  Wallii  v.  Sqmre,  2  (T.)  Jones,  230;  Stanyon  v. 
Dostf,  6  Mod.  223,224;  Waldock  v.  C«9Mr,2  Wils.  16:  Emery  v.  ilar&f/,2  Str.827;  Dye^  OHve'e 
Cam,  Match,  117 ;  Nabob  of  Ike  Camalic  v.  Eaet  India  Company,  1  Ves.  Jun.  370, 388;  S.  C.  aa 
yabob  of  Arcoi  v.  Tlte  Eaet  India  Con^any,  3  Bro.  C.  C.  292,  301 ;  Strode  v.  LUtle,  1  Vern.  59; 
(^mmngham  r.  Wegg,  2  Bro.  C.  C.  241 ;  Jonee  v.  Moldrin,  3  Lev.  141;  Moetyn  ▼.  Fabrigae,  1  Cowp. 
161, 172 ;  BayiMi  v.  Baynes,  9  VeiL  462 ;  Jiiomey-General  y.lard  Uotham,  Turn,  k  R.  809, 218; 
SlieenY.Bideie,iMkWA15,lSl',TebbuUy,8elby,eA.kJLl^iMorganY.Seaward,2Ji/LkW, 
944,56l;Tearb.Mich.35H.6,foLl  A.pLl;  ififf  t.  iZterdM,  2  Rocs.  608, 630. 
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Franee,  « the  subjects  of  each  erf*  the  two  parties,  residing  in  the 
of  the  other,  shall  have  the  privilege  of  remaining  and  continuing  their 
trade  therein,  without  any  manner  of  distorbance,  as  long  as  they  bdiave 
peaceably,  and  commit  no  ofience  against  the  laws  and  ordinances;  and 
in  case  their  conduct  shall  render  them  suspected,  and  the  respective 
*27R1    *go^^<^^^i^^s  jshould  be  obliged  to  order  them  to  remove,  the 
^    term  of  twelve  months  shall  be  allowed  them  for  that  purpose,  ia 
order  that  they  may  remove  with  their  effects  and  property,  whether  in« 
trusted  to  individuals  or  to  the  state.     At  the  same  time  it  is  to  be  under- 
stood that  this  favour  is  not  to  be  extended  to  those  who  shall  act  con- 
trary to  the  established  laws.*'    The  treaty  of  1S14  (additional  art  4) 
provides  for  taking  of  sequesters,  and  provides  that  commissioners  «<  shall 
undertake  the  examination  of  the  claims  of  bis  Britannic  majesty's  sub- 
jects upon  the  French  government,  for  the  value  of  the  property,  movable 
or  immovable,  illegally  confiscated"  (induement  confisquds)   *^hj  the 
French  authorities,  as  also  for  the  total  or  partial  loss  of  their  debts  or 
other  property,  illegally  detained  under  sequester,  since  1792."    Next, 
the  treaty  of  20th  November,  1815,  in  its  ninth  article,  declares  the  neces- 
sity of  executing  the  fourth  additional  article  of  the  preceding  treaty. 
Finally,  another  convention  of  the  date  last  mentioned  begins  with  the 
following  article :  <«  The  subjects  of  his  Britannic  majesty  having  claims 
upon  the  French  government,  who,  in  contravention  of  the  second  article 
of  the  Treaty  of  (>)mmerce  of  1786,  and  since  the  first  of  January,  1793, 
have  suffered  on  that  account"  (ont  et^  atteints,  &  cet  ^gard,  par  les  effets 
de  la  confiscation,  &c.)  ««by  the  confiscations  or  sequestrations  decreed 
!n  France,  shaU,  in  conformity  to  the  fourth  additional  article  of  the  treaty 
of  Paris  of  the  year  1814,  themselves,  their  heirs  or  assigns,  subjects  of 
his  Britannic  majesty,  be  indemnified  and  paid,  when  their  claims  shall 
have  been  admitted  as  legitimate,  and  when  the  amount  of  them  shall 
have  been  ascertained  according  to  the  forms  and  under  the  eonditioas 
hereafter  stipulated." 

*2791  ^"^^  ^^'^  P^'"^  ^^^  would  naturally  expect,  if  the  treaty  of  com- 
merce had  undergone  no  alteration,  that  the  suppliant  should  set 
fcith  the  particulars  in  which  its  second  clause  has  been  violated  in  re- 
spect to  him :  that  is,  that  he  had  been  prevented,  on  the  nipture  between 
^e  two  stales,  from  removing  his  property  and  efiects.  But  the  first 
article  of  the  convention  No.  7,  certainly  extends  the  operation  of  the 
treaty  of  commerce  to  cases  of  the  undue  confiscation  of  the  property  of 
bis  Britannic  majesty's  subjects.  Then  his  allegation  ought  to  have  been 
that  his  property  was  unduly  confiscated ;  and  the  particulars  ought  to 
have  been  shown.  The  spirit  of  the  two  treaties  combined  seems  to  be 
this.  "  We  have  engaged  to  protect  your  property,  as  long  as  yoo  reside 
in  France  under  the  treaty  of  peace.  If  you  shall  make  it  clear  that  the 
revolotiooary  government  unduly  confiscated  instead  of  protecting'  it,  when 
the  rupture  occurred,  we  will  give  you  compensation  for  the  loss  that  has 
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^^  But  the  inquisition  here,  as  in  its  former  parts,  merely  states 
the  fiicts  that  occurred,  and  leaves  to  the  court  the  duty  of  drawing  the> 
infeffeDce  that  the  property  was  unlawfully  confiscated.  It  does  not  find 
that  the  confiscation  followed  the  rupture,  or  was  caused  by  it :  on  the 
contrary,  the  cause  must  be  collected  from  this  statement  to  have  been 
the  suppliant's  violation  of  the  law  of  France  adjudged  by  some  tribunal 
in  tfiot  country.  The  conduct  for  which  the  sentence  was  passed  was 
caUed  by  the  name  of  «<  emigration :"  how  defined  and  qualified  by  the 
law  we  are  left  in  ignorance.  We  cannot  take  judicial  notice  of  the 
meaning  of  that  word,  nor  pronounce  the  law  illegal,  or  (in  the  English 
phrase)  undue,  unless  it  were  manifest  that  any  law  which  subjected  any 
act  of  emigration  to  *the  penalty  of  confiscation  must  be  in  its  na-  r«28o 
ture  void  when  applied  to  any  British  subject  residing  in  France.  *- 
But  this  general  proposition  cannot  be  maintained,  unless  the  birth  in 
England  made  the  suppliant  so  exclusively  and  indefeasibly  a  British 
subject  that  he  could  not  be  in  any  way  amenable  to  French  law:  and 
this  would  be  inconsistent  with  the  principle  of  local  allegiance  recog* 
nised  by  our  own  law,  and  conformable,  for  aught  we  know,  to  the  law 
of  France.  If  this  law  of  emigration  is  not  proved  to  us  to  be  absolutely 
void  as  against  the  suj^liant,  we  find  no  complaint  made  of  its  being  un« 
lawfully  enforced  by  the  French  tribunal  which  pronounced  sentence 
under  it  An  inquiry  of  that  nature  would  indeed  be  singular,  and  would 
lead  us  to  the  performance  of  functions  for  which  we  are  wholly  incompe- 
tent. We  must  constitute  ourselves  a  court  of  error  on  points  of  law,  and 
a  eoort  of  appeal  in  matters  of  fiict,  for  the  revision  of  all  sentences  which 
were  pronounced  against  British  subjects,  after  the  rupture,  for  any  offence 
whatever.  In  the  large  sense  that  must  be  assigned,  for  this  argument, 
to  the  expression  «<ind6ment  oonfisqu^,"  any  one  of  thehi  unjustly  con- 
denned  for  highway  robbery,  whose  attainder  may  have  drawn  after  it 
the  forfeiture  of  his  land,  may  bring  himself  within  this  clause,  and  entitle 
himself  to  full  compensation,  if  a  Middlesex  jury  shall  now  think  the  con* 
viction  wrong.  Whatever  we  may  know  historically  of  the  conduct  of  the 
courts  during  the  Revolution,  we  certainly  should  not  be  justified  in  pro^ 
nouncing  their  judgment  wrong  in  any  particular  case  without,  at  least* 
some  direct  proof.  But  here  the  inquisition  itself  records  one  piece  of 
evidence,  without  stating  that  that  was  all  the  evidence  adduced,  which 
gots  for  to  ^esitablish  what  would  be  commonly  understood  to  be  rtogl 
a  case  of  emigration :  that  the  Baron  De  Bode  (<  took  refuge"  in  - 
Ae  Austrian  army,  which  was  at  that  time  invading  the  soil  of  France. 

Bat,  supposing  now  that  these  doubts  are  groundless,  and  that  the  svp* 
pliant  has  brought  himself  within  the  terms  of  the  treaty,  the  next  requisite 
is,  to  show  that  he  has  availed  himself  of  its  provisions.  He  is  to  be 
indemnified  and  paid,  when  his  claim  shall  have  been  admitted  to  be 
legitimate,  and  when  the  amount  of  it  rindl  have  been  ascertained,  accQrd^ 
ing  to  the  forms  and  under  the  oonditions  stipidated. 
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No  statement  appears  in  the  inquisition  that  the  claim  has  been  ad« 
mitted  as  legitimate,  or  that  the  amount  has  been  ascertained ;  but  the 
contrary  in  both  respects :  and  recourse  must  be  had  to  the  subsequent 
treaty  of  1818,  and  the  statute  59  6.  3,  c.  31,  founded  upon  it,  by  which 
the  time  of  preferring  claims  was  extended  for  those  claimants  who  had 
let  slip  the  former  opportunity. 

The  treaty  is  quoted  in  general  terms  for  its  object ;  and  recites  that 
funds  had  been  provided  for  effecting  it.  The  act  is  also  quoted  in  the 
inquisition.  The  claimants,  to  whom  the  indulgence  is  granted,  are 
such  persons  as  shall  have  caused  their  names  to  be  inserted  in  the  regis- 
ter provided  for  claimants  within  the  period  prescribed  by  the  con- 
vention of  1818.  The  suppliant  alleges,  and  the  inquisition  finds,  that 
neither  his  name  nor  his  claim  had  been  placed  on  this  register  till 
after  the  passing  of  the  act.  He,  therefore,  does  not  fall  within  the  enact- 
ing clause ;  and  his  right  to  receive  the  money  is  shaped  in  a  difierent 
manner. 

*2821  '^^^  registered  claimants  are,  first,  to  receive  the  *sum8  ad- 
judged  to  them ;  and  the  commissioners  of  deposit,  during  the 
time  that  any  capital  remains  in  their  names  unappropriated  to  claimants, 
are  authorized,  on  receiving  directions  from  the  Lords  of  the  Treasury,  to 
part  with  it  for  payment  of  such  claims,  or,  if  they  are  all  paid,  to  apply 
it  to  such  other  purposes  as  the  Lords  of  the  Treasury  should  direct.  And 
the  inquisition  finds  that,  after  payment  of  all  the  registered  claims  that 
have  been  established,  a  surplus  exceeding  480,000/.  remained  in  the 
hands  of  the  Commissioners  of  deposit,  out  of  which  200,000/.  were  ap- 
plied to  payment  of  claims,  tendered  too  late  under  the  convention  of 
November,  1815,  but  admitted  under  the  authority  of  the  Lords  of  the 
Treasury :  and  the  residue  was  paid  into  the  Bank  of  England  <hi  the 
government  account  by  direction  of  the  Lords  of  the  Treasury,  in  pursuance 
of  the  act.  This  is  the  residue,  says  the  suppliant,  of  the  money  paid  by 
the  French  government  to  the  English,  in  trust  for  himself  and  the  other 
British  subjects  whose  property  was  unlawfully  confiscated :  and,  as  all 
the  other  claims  have  been  discharged,  I  call  upon  the  English  govern- 
ment to  apply  it  towards  making  good  my  loss. 

We  do  not  see  how  it  is  possible  to  extract  any  claim,  legal  or  equitable, 
out  of  these  circumstances,  to  the  payment  of  any  money.  The  amount 
does  not  appear  to  have  been  ascertained,  nor  the  claim  to  any  amount 
established :  nor  do  we  find  that  the  Lords  of  the  Treasury  have  granted 
the  indulgence  with  which  others  have  been  favoured,  or  even  have  been 
lequested  to  institute  any  inquiry  into  the  validity  of  the  Baron's  claim. 
*f2831  ^^  might  very  possibly  have  had  just  ground  for  making  *suck  a 
request,  and  might  reasonably  have  expected  that  they  should  not 
lose  their  control  over  any  sum  remaining  with  the  commissioners  of 
deposit  till  such  inquiry  had  been  brought  to  a  close :  but  they  migfat 
have  lawfully,  and,  perhaps,  with  good  reason,  refused  that  indulgence 
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the  inquiry  might  hare  tarned  out  un&vourably  to  the  Baron's  claim  • 
they  might  have  thought  others  entitled  to  a  preference  over  him. 

Assuredly,  there  is  no  account  in  which  this  or  any  other  sum  stands 
to  his  credit.  The  court  is  left,  once  more,  to  draw  an  important  infer- 
ence  which  the  suppliant  ought  to  have  drawn  for  himself,  stating  the 
premises  whence  it  flowed.  The  inference  suggested  is,  that  the  whole 
200,000/.  is  virtually  his :  the  premises  must  be  that  no  other  claimant 
can  possibly  come  in  to  claim  any  part  of  it.  But  this  fact  is  unknown  to 
us,  and  can  by  no  means  be  deduced  from  the  length  of  time  that  has 
elapsed.  The  Baron's  own  claim,  so  recently  brought  forward,  is  an 
example  which  demonstrates  the  contrary  proposition. 

We  must  not  pass  over  one  of  the  allegations  appearing  in  the  petition, 
which  is  not  affirmed  by  the  finding  in  the  inquisition, — ^tbe  award  made 
by  the  commissioners  in  1822,  rejecting  the  claim,  and  confirmed  by  the 
Pmj  Council  on  appeal  in  1823;  not  that  we  conceive  ourselves  at 
liberty  to  assume  this  fact  to  be  true,  even  as  against  the  suppliant  who 
states  it,  but  that  we  may  not  be  supposed  to  have  omitted  all  considera- 
tion of  it.  In  truth,  it  suggests  a  dilemma  to  which,  as  an  argument, 
great  weight  b  due.  The  inquisition,  the  only  subject  of  our  delibera- 
tion, states  nothing  on  the  subject.  Then,  either  an  inquiry  has  taken 
place  on  *the  suppliant's  application  and  turns  out  unfavourable  p*2g4 
to  him,  or  none  has  taken  place  and  he  is  not  in  a  position  to  ask  *- 
for  the  money.  We  are,  in  either  case,  left  without  the  means  of  seeing 
that  the  surplus  has  been  received  to  his  use  by  any  one. 

Even  if  that  could  be  maintained,  the  question  would  remain,  whether 
her  majesty  can  be  said  to  have  received  the  money.  This  is  not  found. 
We  cannot  adjudge  the  fact  on  the  allegation  that  it  was  paid  into  the 
Bank  of  England  on  the  government  account,  which  may  be  true,  in 
numerous  modes  of  construing  language  so  indefinite,  without  any  par^ 
ticipation  of  the  sovereign.(a)  The  attempt  to  fix  the  sovereign,  individ- 
ually, from  the  decision  of  my  brother  Coleridge,(6)  in  the  Bail  Court, 
when  he  discharged  the  rule  for  a  mandamus  to  the  Lords  of  the  1  reasury 
to  pay  the  Baron,  on  the  ground  that  they  were,  in  fact,  the  servants  of  the 
crown  in  holding  the  money,  cannot  prevail.  They  were,  by  the  very 
supposition  on  which  that  rule  was  obtained,  the  servants  of  the  crown, 
acting  for  the  crown  in  parting  with  the  money :  and  the  incongruity  of 
the  sovereign  issuing  a  writ  to  the  sovereign  would  have  occurred  if  this 
court  had  directed  the  mandamus  to  those  servants.  This  preliminary 
objection  dispensed  with  any  examination  of  the  others.    It  has  no 

(a)  Tlie  following  were  among  the  aathorities  mentioned  on  this  point  Bex  ▼.  The  Lorth 
Comematkmen  of  the  Treanury,  4  A.  &  £.  1286,  298;  hire  Baron  De  Bode,  6  Dowl.  P.  C.  776 ; 
3  BtaKsksL  Com.  254,  &c.;  Stat  4  &  5  W.  4,  c.  15;  Yearb.  Mich.  9  H.  4,  fol.  4  A.  pL  17: 
Tearh.  HiL  4  H.  7,  fol.  1  A.  pi.  1 ;  Yearb.  Mich.  7  H.  4,  ibl.  33  A.  pi.  20 ;  Newland  v.  AUorm^ 
Gtmeral,  3  Mer.  684;  MUford  v.  BeynoUs,  1  PhiL  Ch.  Ca.  185;  GitUey  y.  Lord  PaUnerttott, 
3  Br.  &  B.  275. 

(h)  Jn  n  BoTom  Ik  Bodi,  6  DowL  P.  C  776,  792. 

TOL.  TIU.  22  P 
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*2851    ^^^^S  ^^  ^^®  proof,  required  in  support  of  a  ^petition  of  rigjbff 
that  the  soyereigp  has  or  has  had  a  personal  benefit  from  thai 
which  is  soitght  to  be  received  at  his  hands. 

We  have  thought  it  right  to  express  the  doubts  that  have  been  felt  among 
us  on  some  of  the  earlier  points  alluded  to.  But  on  the  point  last  meih 
tioned  none  of  us  feel  any  doubt.  We  all  think  that  this  money  has  nol 
been  received  by  the  sovereign,  and  further,  that  it  has  not  been  received 
to  the  suppliant's  use.  Hill's  rule  discharged. 

The  Solicitor-Greneral's  rule  made  absolute. 

The  following  entry  was  made,  immediately  after  the  verdict  stated  in 
p.  268,  ante. 

«  And,  because  the  court  of  our  said  lady  the  queen  now  here  are  not 
as  yet  advised  of  giving  their  judgment  df  and  upon  the  premises,  daj 
thereof  is  given  to  the  parties  aforesaid,  until  the  2d  day  of  November  in  dke 
year  of  our  Lord  1844,  before  our  said  lady  the  queen,  at  Westminster, 
to  hear  their  judgment  thereupon,  for  that  the  said  court  of  our  said  lady 
the  queen  here  are  not  yet  advised  thereof. 

«« At  which  day,  before  our  said  lady  the  queen,  at  Westminster,  come 
as  well  the  said  suppliant  by  his  attorney  aforesaid  as  the  said  Attoroqr* 
General  in  his  own  proper  person.  And,  because  the  court,"  &c.,  (oqb« 
tinuances  by  Curia  advisari  vult,  down  to  2d  November,  1845.) 

(( At  which  day,"  &c.  <«  Whereupon,  all  and  singular  the  premises 
being  seen  by  the  court  of  our  said  lady  the  queen  here,  and  fully  under* 
stood,  and  mature  deliberation  thereof  being  had,  it  is  considered,  by  the 

*52861     *^^^^  ^^"^  ^^''^y  ^^^  ^^  ^^^^  suppliant  take  nothing  by  his  petition 
^    aforesaid,  but,  for  his  fiilsc  claim,  be  thereof  in  mercy,  &c.:  and 
chat  the  said  Attomey*General  of  our  said  lady  the  queen  may  go  thereof 
without  day,  &c." 


DAVIS  against  CURLING.     Wednesday,  December  10th. 

Declaration,  iti  case,  char^^ed  that  defendant  was,  under  the  highway  act  (5  &  6  W.  4,  c.  SO,) 
surveyor  ot  the  pariah  of  T. ;  that  gravel  had  been  placed  on  a  highway  in  T^  by  meaoB 
of  which  gravel  tl^e  highway  was  obstructed  and  the  gravel  was  a  nuisance  to  the 
public :  that  drfen^^ant  had  notice,  and  was  requested  to  remove  the  same ;  but  he,  weU 
knowing,  &c.,  did  not  nor  would,  in  a  reasonable  time,  remove  or  cause  it  to  be  removed, 
but,  on  the  contr jiry,  conducted  himself  with  gross  negUgence,  and  knowingly,  wilfully  and 
wrongfully,  and  in  violation  of  his  duty  as  such  surveyor,  permitted,  suffered  and  caus^ 
the  gravel  to  continue  and  be  upon  the  highway,  obstructing  the  same,  remaining  and 
being  a  nuisance  to  the  public,  ibr  a  long  and  unreasonable  time,  without  taking  any  care 
>or  precaution  to  guard  against  danger  or  damage  to  persons  passing,  contrary  to  his  duty 
In  that  behalf  as  such  surveyor:  by  means  of  which,  plaintiff's  carriage  was  over* 
turned. 

It  was  proved  that  defendant  had  notice  of  the  gravel  being  laid,  and  had  been  guilty  cf  want 
of  care  in  leaving  it  there,  and  that  this  had  caused  the  accident 

BiU,  that  defendant  was  charged  with  a  thing  done  in  pursuance  of  the  act,  and  was  tlieia 
fore  entitled  to  notice  under  sect  109. 

Case.    The  declaration  charged  that,  whereas,  before  and  at  the  time 
of  the  committing  of  the  grievances,  &G.,  and  after  thepassingcf  a  certain 
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ttct,  &c.,  (Hi^way  Act,  5  fc  6  W.  4,  c.  50,)  defendant  was  a  sunreyor, 
appointed  under  the  said  act,  in  and  for  the  paridi  of  Tottenham  in  Mid- 
dlesex ;  and  whereas,  also,  before  the  committing,  &c.,  a  large  quantity 
of  gravel,  stones,  &c.,  had  been  and  was  laid,  piit  and  placed  upon  and 
in  a  certain  public  highway  within  the  said  parish  called  Marsh  Lane, 
and  which  said  public  highway,  before  and  at  the  time  of  the  committing^ 
&c.,  was  under  the  survey,  care  and  superintendence  of  defendant  as  such 
surveyor ;  and  by  means  of  which  said  gravel,  &c.,  the  said  highway  was 
very  much  straitened  and  obstructed  i  and  the  said  gravel,  &c.,  had  be- 
eome,  and  *were,  a  nuisance  to  the  public  passing  along  the  said  r^oRj 
highway ;  of  all  which  premises  defendant  before  the  committing,  ^ 
fcc.y  to  wit,  on,  &c.,  had  notice,  and  was  then  requested  to  remove  or 
cause  the  same  to  be  removed  fiom  and  out  of  the  said  highway:  Yet 
defendant,  well  knowing  the  premises,  but  contriving,  &c.,  to  injure 
plaintiff,  did  not  nor  would,  although  a  reasonable  time  for  his  so  doing 
passed  and  elapsed  after  he  had  such  notice,  and  before  the  happening 
of  the  injury  to  plaintiff  after  mentioned,  remove  or  cause  or  procure  to 
be  removed  the  said  gravel,  &c.,  from  and  out  of  the  said  highway ;  but, 
OB  the  contrary  thereof,  defendant,  from  the  time  of  his  receiving  and 
having  such  notice,  to  wit,  from,  &c.,  « continually,  up  to  and  until  the 
happening  to  the  plaintiff  of  the  injury  hereinafter  mentioned,  behaved 
and  conducted  himself  with  gross  negligence  in  and  about  the  premises, 
and  knowingly,  wilfully,  and  wrongfully,  and  in  violation  of  his  duty  as 
such  surveyor  as  aforesaid,  allowed,  permitted,  suffered  and  caused  the 
said  gravel,''  &c.,  «<  to  remain,  continue  and  be  in  and  upon  the  said  high* 
wqr,  straitening  and  obstructing  the  same,  and  remaining  and  being  a 
Doisance  to  the  public  passing  along  the  said  highway,  for  a  certain  long 
und  unreasonable  space  of  time  in  that  behalf,  to  wit,  six  weeks,  without 
taking  any  care  or  precaution  whatsoever  to  guard  against  danger  or 
damage  to  persons  passing  afong  the  said  highway,  contrary  to  his,  the 
defendant's,  duty  in  that  behalf  as  such  surveyor  as  aforesaid."  By  means 
and  in  consequence  of  which  premises,  and  of  defendant's  said  breach 
of  duty,  and  not  otherwise,  afterwards,  and  before  the  commencement 
of  the  suit,  to  wit,  on,  &c.,  in  the  night  time  of  the  said  day,  a  certain 
carriage  of  the  plaintiff,  of  great  value,  *to  wit,  ftc.,  with  the  r«AQo 
plaintiff  therein,  then  going  and  passing  in  and  through  the  said 
highway,  was  unavoidably  driven  upon  and  against  the  said  gravel,  &c., 
and  was  thereby  then  overturned  :  by  means  wherec^  the  plaintiff  then  be* 
came,  &c.,  greatly  hurt,  fcc. 

Plea,  Not  guilty,  by  statute,  (a)    Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  %ittings  after 
Ifichaelmas  term,  1844,  evidence  was  given  to  show  that,  while  defend* 
ant  was  surveyor  for  Tottenham,  some  men  who  were  employed  by  him 
to  cart  gravel,  put  the  gravel  in  question  on  the  roadside,  whqre  it  remained 

(a)  Stat  5  &  6  W.  4,  e.  90. 
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for  a  month,  and  ap  to  the  time  of  the  accident.  Some  evidence  was  also 
given  for  the  purpose  of  fixing  the  defendant  with  knowledge  that  the 
gravel  was  there.  The  defendant's  counsel  contended  that,  under  sect. 
109  of  Stat.  5  &  6  W.  4,  c.  60,  defendant  was  entitled  to  notice  of  action; 
and  that,  no  notice  being  proved,  (a)  there  must  be  a  nonsuit.  The 
learned  judge  gave  leave  to  move  on  this  point,  and  left  to  the  jury,  first, 
whether  defendant  knew  that  the  gravel  was  in  the  place  described; 
secondly,  whether  there  was  want  of  care  by  defendant  in  leaving  it  there : 
thirdly,  whether  that  caused  the  accident.    Verdict  fi>r  plaintiff. 

In  Hilary  term,  1845,  Petersdorff'  obtained  a  rule,  nisi  for  a  non- 
suit. 

Bovill  now  (6)  showed  cause.     The  question  of  knowledge  was  for  the 

*2891  J^^ '  ^^^^  ^  ^^y  ^^^^  found  a  *verdict  for  the  plaintiff,  the 
on]y  question  is,  whether  the  omission  of  the  defendant  to  remove 
a  nuisance  of  which  he  knew,  is  <<  any  thing  done  in  pursuance  of  or  under 
the  authority"  of  stat.  5  fc  6  W.  4,  c.  50,  within  the  meaning  of  sect.  109. 
It  is  true  that  an  act  done  under  colour  of  the  authority  of  the  statute, 
though  not  strictly  warranted  by  it,  might  fall  within  the  provisions  of  the 
section ;  but  the  declaration  shows  only  an  omission ;  and  the  evidence 
proved  no  more ;  and  the  injury  is  not  produced  by  any  pursuance  of  the 
act  In  Umphelby  v.  Jlf<Xean,  1  B.  &  Aid.  42,((;)  it  was  held  that  a  col* 
lector  of  taxes  was  not  protected  by  want  of  notice,  under  stat.  43  G.  3, 
c.  99,  s.  70,  from  an  action  for  money  had  and  received,  brought  to  re* 
cover  an  overcharge,  because  nothing  was  alleged  to  have  been  done  in 
pursuance  of  the  act.  In  Elliot  v.  ^Uen^  14  L.  J.  (N.  S.)  Com.  P.  136 ; 
S.  C.  1  Com.  B.  18 ;  (d)  Maule,  J.,  said :  « If  parties  act  in  pursuance 
and  by  authority  of,''  &c.,  (the  local  act  then  under  discussion,)  « they 
will  be  justified  under  the  plea  of  Not  guilty ;  if  in  pursuance,  but  not  by 
authority,  of  the  statute,  then  they  are  entitled  to  notice."  The  defend* 
ant  here,  by  sect.  109,  is  allowed  to  plead  the  general  issue  in  the  cases 
where  notice  is  required,  instead  of  justifying ;  but  in  this  case  no  justi* 
fication  could  be  pleaded.  In  Wright  v.  Hortarij  Holt's  N.  P.  C.  458,  it 
was  held  that  a  party  sued  for  acting  as  a  magistrate  after  having  lost  his 
qualification  was  not  entitled  to  notice  under  stat.  24  G.  2,  c.  44,  s.  1. 
A  party  charged  with  acting  as  commissioner  where  he  was  personally 
*2901  i^^^i^^^^^t  under  a  local  statute  which  prohibited  such  *acting,  was 
held  not  entitled  to  treble  costs  under  a  clause  speaking  only  of 
<(  any  act  or  thing  done  in  execution  of,  or  under  the  authority  of,"  the  act ; 
Charksworth  v.  Rudgard,  1  C,  M.  &  R.  498,  505,  note  (a),  896 ;  S.  C. 
4  Tyrwh.  824 ;  5  Tyrwh.  476.  That  a  non-feasance  is  not  within  clauses 
oi  this  kind,  appears  firom  Atkins  v.  Banwelly  3  East,  92.   And  where  the 

(a)  Some  letters  were  insisted  upon  as  amounting  to  notice ;  but  they  appeared  not  to 
contain  the  legal  requisites. 

(b^  A  part  of  the  argument  was  heard  on  December  9th. 
(e)  See  Charrmgton  y.  Joknton,  13  M.  &  W.  856. 
(iQ  But  the  dictum  does  not  appear. 
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tct  gives  no  colourable  authority  for  the  thing  complained  of,  such  a  clause 
is  inapplicable.    In  Carpue  v.  London  and  Brighton  Railway  Company^ 

5  Q.  B.  747,  754,  where  the  Company  were  sued  for  an  accident  charged 
to  have  occurred  from  their  bad  management  in  conveying  passengers, 
PATTEsoNy  J.,  upon  a  similar  clause  being  cited  to  show  that  notice  of 
action  was  necessary,  said :  <<  Sect.  253'^  (the  clause  referred  to)  «  speaks 
only  of  <any  thing  done  or  omitted  to  be  done  in  pursuance  of  this  act.' 
No  part  of  the  clause  points  to  merely  doing  a  thing  negligently.  If  the 
Company  carry  so  carelessly  as  to  mutilate  their  passengers,  is  that  any 
thing  done  or  omitted  to  be  done  in  pursuance  of  the  act  ?"  [Lord  Den« 
MAN,  C.  J.  Perhaps  that  was  said  with  reference  to  the  point  on  which 
the  decision  turned,  that  the  Company  were  acting  merely  as  common 
carriers  ;  and  to  the  case  of  Palmer  v.  7%«  Grand  Junction  Railway  Com- 
party,  4  M.  &  W.  749,  where  the  same  point  was  ruled,  but  where  Parke,  B., 
said  :  <«  If  the  action  was  brought  against  the  Railway  Company  for  the 
omission  of  some  duty  imposed  upon  them  by  the  act,  this  notice  would 
be  required."]  Dowell  v.  Beningfieldj  Car.  &  Marsh.  9,  affirms  the  prin- 
ciple now  contended  for;  and  Cook  v.  Leonard^  6  B.  fc  C.  351,  and 
Shatwell  v.  Hall,  10  M.  &  W.  523,  are  to  the  same  effect. 

^Peiersdorff,  (with  whom  was  Edwin  Jamea^)  contra.  The  r¥ock\ 
charge  is  that  the  defendant,  being  surveyor,  in  the  execution  of  ^ 
his  trust  was  guilty  of  the  act  described  :  the  knowledge  was  expressly 
found ;  and  that  shows  that  the  act  was  wilful  on  the  part  of  the  de- 
fendant, as  charged  in  the  declaration.  If  the  persons  employed  by  the 
defendant  had  laid  the  gravel,  and  suffered  it  to  continue  there,  without 
his  knowledge,  the  declaration  would  not  have  been  proved,  because  then 
the  act  of  the  person  employed  would  not  have  been  the  act  of  the  de* 
fendant.  The  cases  where  actions  are  brought  for  non-payment  of  money 
are  inapplicable  ;  there  nothing  is  charged  but  an  omission,  not,  as  here, 
a  concurrence  in  a  positive  tort.     Such  are  Umphelhy  v.  McLean,  I  B. 

6  Aid.  42,  (which,  however,  is  scarcely  consistent  with  Waterhouse  v.  Keen, 
4  B.  &  C.  200,)  and  Atkins  v.  Banwell,  3  East,  92.  Again,  actions  for 
penalties,  where  the  gist  of  the  complaint  is  that  the  defendant  is  acting 
in  direct  contravention  of  the  statute,  have  no  analogy  with  such  an  action 
as  the  present :  this  applies  to  Wright  v.  Norton,  Holt's  N.  P.  C.  458, 
and  Charlesworth  v.  Rudgard,  1  C,  M.  &  R.  896  ;  S.  C.  5  Tyrwh.  476. 
No  amends  could  be  tendered  in  such  a  case.  Another  class  of  cases 
inapplicable  here  comprehends  actions  for  acts  done  independently  of,  and 
'vithout  reference  to,  the  powers  given  by  the  statute.  Such  are  Palmer 
V.  ne  Grand  Junction  Railway  Company,  4  M.  &  W.  749 ;  Carpue  v. 
JjOndtm  and  Brighton  Railway  Company,  5  Q.  B.  747  ;  Morgan  v.  Palmer, 
2  6.  &  C.  729;  and  James  v.  Saunders,  10  Bing.  429,  Here  the 
declaration  insists  upon  the  official  character  of  the  defendant :  had 
•he  not  been  surveyor,  the  plaintiff  would  hate  be^n  nonsuited,  rtooo 
It  is  in  that  character  that  he  is  charged  with  gross  negligence  in     *- 
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chase  respectively  into  which  the  said  forest  or  chase  has,  during  all  the 
time  aforesaid,  been,  and  still  is,  divided,  and  such  parts  of  the  said  un- 
enclosed commons  as  are  adjoining  to  the  said  four  quarters  or  bailiwicks 
respectively ;  and  have  been  used,  during  all  that  time,  to  be  so  made  by 
virtue  of  four  several  warrants  of  the  said  master  forester  commanding,  in 
the  name  of  the  lord  for  the  time  being  of  the  said  manor  and  forest  or 
chase,  a  drifl  to  be  made  for  each  of  the  said  four  quarters  respectively ; 
and,  upon  the  occasion  of  such  drift  for  the  quarter  of  the  said  forest  or 
chase  called  the  north  quarter,  the  custom,  during  all  the  time  aforesaid, 
has  been  to  cause  all  the  cattle  then  found  depasturing  in  the  said  last- 
mentioned  quarter  of  the  said  forest  or  chase,  and  in  such  parts  of  the  said 
*oqf{i     ^unenclosed  commons  as  are  next  adjoining  to  the  said  last  men- 
■^    tioned  quarter,  to  be  driven  to  a  certain  place,  to  wit,  a  place 
called  Creber  Pound,  situate  within  and  parcel  of  the  said  place  in  which, 
&c.,  in  the  first  count  mentioned,  there  to  be  examined  and  taken  account 
of,  in  order  to  ascertain  whether  any  of  the  said  last-mentioned  cattle 
were  estrays  or  unlicensed  cattle,  and  whether  a^jr  of  the  said  commoners 
called  venville  tenants,  so  entitled  to  such  common  of  pasture  as  aforesaid, 
or  any  other  commoners  having  rights  of  common  thereupon,  have  sur- 
charged the  said  forest  or  chase  and  commons  by  depasturing  thereon 
more  or  other  cattle  than  they  of  right  ought  by  reason  of  their  said  re- 
spective lands  and  tenements  or  otherwise ;  and,  if,  upon  the  occasion  of 
such  drift,  any  of  the  said  commoners  have  been  found,  upon  such  ex- 
amination and  account  as  aforesaid,  to  have  so  surcharged  the  said  forest 
or  chase  and  commons  at  the  time  of  such  drifl,  then  the  cattle  wherewith 
the  said  forest  or  chase  and  commons  have  been  so  wrongfully  surcharged, 
or  so  many  thereof  as  have  been  then  found  depasturing  and  doing  damage 
in  the  said  north  quarter  of  the  said  forest  or  chase  or  in  the  parts  of  the 
said  commons  next  adjoining  thereto,  have  been  used,  by  the  custom 
aforesaid,  and  of  right  ought,  to  be  taken  to  a  certain  common  pound 
within  the  said  lordship  or  manor  and  forest  or  chase,  to  be  there  im- 
pounded for  the  damage  so  done  as  aforesaid ;  and  the  cattle,  which  have 
been  found  upon  the  occasion  of  such  drift  as  aforesaid  rightfully  depas- 
turing in  the  said  forest  or  chase  or  the  said  adjoining  commons,  have 
been  used,  by  the  said  custom,  and  of  right  ought,  to  be  forthwith  re- 
leased and  set  at  large.     That  plaintiff,  long  before  and  at  the  said  time 

•2Q71  ^'^^°>  ^^'f  ^^^  ^^^^  *^^^  ^^^  *  venville  tenant,  being  the  free- 
hold  tenant  of  certain  of  the  said  lands  and  tenements  near  to  the  said 
forest  or  chase ;  by  reason  whereof  he  was,  at  the  said  time  when,  &c.,  enti- 
tled to  have,  and  ought  of  right  to  have  had,  for  himself  and  his  farmers, 
occupiers  of  the  said  lands  and  tenements,  such  common  of  pasture  for 
cattle  levant  and  couchant  thereon  as  hereinbefore  described  in  and  over 
the  said  forest  or  chase  and  the  said  unenclosed  commons  adjoining,  as  to 
his  said  lands  and  tenements  belonging  and  appertaining  ;  that,  just  be- 
fore the  said  time  when,  &c.,  to  wit,  on,  &c.,  the  defendant  Simon  had 
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Uen  and  was  required  by  the  warrant  of  the  master  forester  of  the  said 
forest  or  chase,  in  the  name  of  his  said  royal  highness^  to  make  the  drift 
of  cattle  for  the  said  north  quarter  of  the  said  forest  or  chase  on  a  certain 
day  therein  named,  to  wit,  on,  &c.,  according  to  the  said  ancient  custom, 
and  for  that  purpose  to  summon  to  his  assistance  as  many  men  as  he  the 
said  Simon  should  think  proper ;  whereupon  the  defendant  Simon,  and 
the  defendant  William  in  his  aid,  (the  said  William  having  been  before 
then  duly  summoned  and  required  by  the  said  Simon  to  assist  in  that 
behalf,)  did  afterwards,  to  wit,. on  the  said,  &c.,  in  pursuance  of  the  said 
last-mentioned  warrant  and  of  the  custom  aforesaid,  drive  all  the  cattle 
tfaeo  found  depasturing  in  the  said  north  quarter  of  the  said  forest  or 
chase,  and  in  such  parts  of  the  said  unenclosed  commons  as  were  and  are 
next  adjoining  to  the   last-mentioned  quarter,  to  the  said  place  called 
Creber  Pound,  there  to  be  examined  and  taken  account  of,  in  order  to 
ascertain  whether  any  of  the  last-mentioned  cattle  were  estrays  or  unli- 
censed cattle,  or  whether  any  of  the  said  commoners,  so  entitled  to  such 
common  of  pasture  as  aforesaid,  had  surcharged  *the  said  forest     r»29R 
or  chase  and  commons  by  depasturing  thereon  more  or  other     ** 
cattle  than  they  of  right  ought  by  reason  of  their  said  respective  lands  and 
tenements  or  otherwise :  and,  upon  the  occasion  of  the  said  drift,  at  the 
said  time  when,  &c.,the  cattle  of  the  plaintiff  in  the  first  count  mentioned 
were  found  by  the  defendants  depasturing  and  doing  damage  in  the  said 
place  in  which,  &c.,  called  Gidley  Common  ;  and  the  cattle  of  the  plain- 
tiffin  the  second  count  mentioned  were  then  found  by  the  defendants  de- 
pasturing and  doing  damage  in  the  said  place  in  which,  &c.,  called 
Throwleigh  Common  ;  the  said  several  places  in  which,  &c.,  being  parcel 
of  the  said  unenclosed  commons  next  adjoining  to  the  north  quarter  of  the 
said  forest  or  chase :  that,  upon  an  examination  and  account  thereupon 
made  and  taken  of  the  cattle  so  driven  by  defendants  to  the  said  place 
called  Creber  Pound,  it  was  found  that,  before  and  at  the  time  of  makin'g 
the  said  drift,  plaintiflfhad  wrongfully  surcharged  the  said  forest  or  chase 
and  commons,  by  depasturing  thereon  divers  cattle,  being  the  cattle  in 
the  first  and  second  counts  mentioned,  the  same  not  being  cattle  levant 
and  couchant  on  the  lands  and  tenements  by  reason  whereof  plaintiflf  was 
then  entitled  to  such  common  of  pasture  as  aforesaid ;  wherefore  de- 
fendants, in  pursuance  of  the  said  custom  and  warrant,  then  detained  the 
said  cattle  of  plaintiff  for  the  purpose  of  taking  them  to  the  common  pound 
aforesaid  within  the  said  lordship  or  manor  and  forest  or  chase,  there  to  be 
impounded^  for  the  damage  so  done  by  them  as  aforesaid  ;  as  they  law- 
fully might,  for  the  cause  aforesaid.     Which  are  the  same  several  takings 
and  detainings,  &c. 

Replication.     That,  although  true  it  is  that  his  said  royal  highness  was 
and  is  seised  in  his  demesne  as  of  *fee,  in  right  of  his  said  duchy,     r»239 
of  and  in  the  lordship  with  the  said  forest  or  chase  of  Dartmore     ^ 
widi  the  appurtenances,  and  that,  from  time  whereof,  &c.,  there  have  been 
VOL.  vm,  23 
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^id  are  (livers  large  unenclosed  commons  or  pieces  of  waste  next  adjoining 
the  said  forest  and  communicating  therewith,  in  manner  and  form  as  io 
that  (the  6th)  plea  alleged,  nevertheless,  for  replication  in  this  beban, 
plaintiff  saith  that  defendants  of  their  own  wrong,  and  without  the  residue 
of  the  causes  or  matters  of  excuse  in  the  said  last  plea  in  that  behalf 
alleged,  took  and  detained  the  said  cattle  of  plaintiff  in  manner  and  form 
as  in  the  said  declaration  alleged.     Conclusion  to  the  country. 

Demurrer,  assigning  for  cause  that  the  replication  is  multifarious  and 
double,  and  puts  in  issue  too  many  of  the  facts  stated  in  the  plea;  that  it 
admits  only  immaterial  matters  and  mere  inducement,  and  then,  under  a 
traverse  of  the  residue  of  the  causes  and  matters  of  excuse,  includes  a 
great  variety  of  averments,  some  one  only  of  which  ought  to  have  been 
distinctly  and  separately  traversed;  that  some  of  the  allegations  traversed 
in  such  general  terms  set  up  an  interest  or  right  in  and  over  the  closes 
mentioned  in  the  first  and  second  counts  of  the  declaration,  namely,  a 
light  to  make  drifts  of  cattle  in  and  over  the  said  closes,  and  to  take  cattle 
surcharged  on  the  same,  and  to  collect  together  cattle,  so  driven  or 
surcharged,  in  and  upon  a  part  of  one  of  the  said  closes  for  the  purpose 
of  examination ;  that  the  replication  includes,  in  such  general  traverse,  a 
justification  by  authority  of  law,  and  matter  of  interest  and  title,  and  not 
mere  matter  of  excuse.     That  the  replication  ought  to  have  denied  the 
custom  of  drift,  as  stated,  and  admitted  the  residue,  or  to  have  admitted 
*3001     ^^  *custom  and  denied  the  residue.-    That  such  a  custom  as  that 
stated  in  the  plea  ought,  if  denied,  to  be  traversed  specially,  and 
not  generally  with  other  allegations.    That  the  justification  alleged  in 
the  plea  is  dependent  upon  the  title  of  the  plaintiff,  as  the  tenant  and 
occupier  of  lands  with  a  prescriptive  common  appurtenant,  and  so  is 
derived  mediately  and  indirectly  from  the  plaintiff  himself. '   That  the 
plea  justifies  by  reason  of  wrongful  acts  of  the  plaintiff  himself,  namely, 
by  surcharging  the  said  commons,  by  which  acts  he  has  given  an  implied 
authority  to  make  the  drift,  and,  for  that  purpose,  to  enter  on  the  closes 
and  take  the  plaintiff's  cattle.     That  the  defendants  justify  by  the  com- 
mand of  one  who  sets  up  title  as  lord  of  the  manor,  and  by  force  of  a 
custom;   and  the  plaintiff  ought  not  therefore  to  reply  by  a  general 
traverse.     That  the  plea  of  justification  is  not  one  to  which  the  replication 
De  injuria  applies  by  the  general  rules  of  pleading;  and  such  general 
rules  cannot  be  evaded  by  omitting  from  the  traverse  a  superfluous  or 
immaterial  statement,  or  one  which  is  inducement  only  and  not  the  sub- 
stance or  foundation  of  the  defence.  « 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  the  last  Easter  term.(a) 

Smirke^  for  the  defendants.  The  replication  De  injuria  is  inadmissible. 
It  puts  in  issue  all  the  matter  in  the  plea,  except  the  seisin  of  the  Prince 
of  Wales  and  the  immemorial  existence  of  the  commons  adjoining  to  and 

(a)  April  29th     Before  Lord  Denman,  C.  J ,  Patteton,  Williams,  and  Coleridg«»  Ji. 
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eommunicating  with  the  forest.    The  attempt  on  *the  plainiifT's    r«4A| 
part  appears  to  be  to  take  this  case  out  of  the  rule  in  Crogate^s    ^ 
CasBy  8  Rep.  66  b,  which  prohibits  the  replication  De  injuria  where  xht 
defendant  claims  "any  interest  in  the  land,  or  any  common,"  either  ^iA 
his  own  right,  or  as  a  servant,"  or  alleges  «an  authority  given  by  the 
law."    With  this  object,  the  seisin  and  the  existence  of  the  commons  are 
admitted.    But  the  matter  left  unadmitted  cannot  be  traversed  in  this 
form.    The  custom  is  put  in  issue,  and  the  act  of  the  plaintiff  in  sur- 
charging the  common,  which  is  in  the  nature  of  an  authority  given  by 
the  plaintiff  to  the  defendants  to  do  the  act  complained  of.     In  SaUer  v. 
Purchelly  1  Q.  B.  209,  219,  Tindal,  C.  J.,  explained  the  principle  of  the 
exception  in  Crogate^s  Casij  as  to  authority  from  the  plaintiff  or  interest 
inland.     <tln  those  instances  in  which  the  plea  goes  only  to  matter  of 
excuse  or  justification,  and  where,  consequently,  the  general  traverse  is 
allosved,  there  is  engrafted  an  exception,  that,  where  the  plea  justifies 
tinder  an  authority  or  command  or  license  from  the  plaintiff,  the  general 
replication  is  not  good  without  a  special  traverse  of  such  command, 
license,  or  authority.    And  the  exception  to  the  rule,  so  far  from  being 
arbitrary,  appears  to  be  founded  in  good  sense.     For,  although  the  plain- 
tiff  may  be  well  allowed  by  his  general  replication  to  put  in  issue  and  to 
compel  the  defendant  to  prove  all  the  facts  which  constitute,  his  defence, 
when  they  lie  in  his,  the  defendant's,  exclusive  knowledge,  yet,  where 
facts  are  pleaded  which  lie  equally  in  the  knowledge  of  the  plaintiff  and 
the  defendant,  such  as  an  authority  or  license  given  by  the  plaintiff,  there 
is  no  reason  for  compelling  the  defendant  to  prove  them,  unless  the  plain- 
tiff thinks  proper  to  •deny  them  by  a  special  traverse.    And  the     rtonn 
same  reason  will  explain  a  similar  exception  from  the  general  rule,     ^ 
where  the  defendant  claims  in  his  plea  any  interest  in  or  out  of  land ;  for 
SQch  interest  must  have  been  granted  originally  either  by  the  plaintiff 
himself  or  those  to  whom  he  is  privy  in  estate."     The  same  principle 
applies  here ;  for  the  plaintiff's  right  of  common  and  surcharge  are  matters 
within  the  plaintiff's  knowledge.    But,  further,  the  replication  is  bad  for 
traversing  in  this  form  the  custom,  which  is  the  root  of  the  tide  on  which 
the  defendants  rely.    The  replication  indeed  puts  the  defendants  on  proof 
of  the  plaintiff's  right  of  common.     That  a  custom  cannot  be  so  traversed 
was  laid  down  in  Banks  v.  Parker^  Hob.  76,  6th  ed. ;  the  error  was  there 
said  to  be  only  formal ;  but  here  the  demurrer  is  special.     On  the  au- 
thority of  the  case  in  Hohart  it  is  laid  down  in  Com.  Dig.  Pkadery 
(F.  20,)  that,  « If  the  defendant  justifies  by  the  custom  of  a  manor,  de 
son  tort,  &c.  generally,  is  not  a  good  replication,  but  it  ought  to  traverse 
the  custom."    It  is,  indeed,  there  added :  "  Cont.  per  three  J.  Lev.  ace. 
49."    The  case  referred  to  is  Wells  v.  CottereU^  3  Lev-  48:  in  that  case, 
however,  one  judge  held  the  replication  bad,  but  there  was  an  unanimous 
judgment  for  the  plaintiff  on  account  of  defect  in  the  cognisance,  which 
set  up  a  bad  custom.    The  record  is  in  Levinz's  Entries,  154^  whence 
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it  appears  that  the  demurrer  was  general  and  not  special,  so  that  th^ 
objection  against  the  replication  could  not  prevail.  [Wightman,  J.  1 
think  that  explanation  of  the  authority  is  inadmissible :  Fursdon  t.  Weeks, 
3  Lev.  65,  shows  that  the  objection  might  then  be  taken  on  geDeral 
*3031  ^^"^u"*^^*]  *The  point  was  at  that  time  scarcely  settled.  And 
again,  the  plea  in  Fursdon  v.  Weeks  set  up  matter  of  record, 
which  of  course  cannot  be  traversed  by  a  De  injuria;  CrogMs  Case, 
8  Rep.  66  b ;  and  this  last  objection  would  probably  avail  now  on  general 
demurrer.  Further,  the  replication  violates  the  rule  in  Crogate^s  Case, 
because  the  plea  sets  up  («an  authority  given  by  the  law;"  Bowler  t. 
JVIcAobon,  12  A.  &  £.  341.  It  also  sets  up  an  interest  m  virtue  of  which 
the  defendant  acts ;  and  this  is  traversed  generally ;  for  the  seisin,  which 
is  specially  excluded  from  the  traverse,  is  no  part  of  the  title  on  which  the 
plea  depends.  In  Crogate^s  Case  the  replication  would  have  been  equally 
bad,  though  the  seisin  of  the  bishop  had  been  specially  traversed. 
*  Next,  the  plea  is  good,  (a)    (The  argument  as  to  this  is  omitted.) 

Crowder^  contra.  First,  the  plea  is  bad.  (The  argument  as  to  this  is 
omitted.)  Next,  the  replication  is  good.  No  interest  is  alleged  in  the 
defendants :  they  do  not  claim  to  be  entitled  to  the  cattle ;  nor  does  the 

••^041  *P'®*  ^*  "P  ^^y  "S*^^  ^^  ^^^^  ^^^  temporary  possession  of  them 
•*  before  they  were  taken.  Bardons  v.  Selby^  1  C.  &  M.  500; 
S.  C.  3  Tyrwh.  430 ;  9  Bing.  756,  affirming  Selby  v.  Bardons,  3  B.  & 
Ad.  2,  is  precisely  in  point.  In  the  King^s  Bench,  Parke,  J.,  explained 
the  rule  thus: (6)  «Lord  Coke  says,  afler  laying  down  these  three  rules, 
that  the  general  plea  De  injuria,  &c.,  is  properly  when  the  defendant's 
plea  doth  consist  merely  upon  matter  of  excuse,  and  of  no  matter  of  inte- 
rest whatever.  By  this  I  understand  him  to  mean  an  interest  in  the 
realty,  or  an  interest  in,  or  title  to  chattels,  averred  in  the  plea,  and 
existing  prior  to,  and  independently  of  the  act  complained  of,  which 
interest  or  title  would  be  in  issue  on  the  general  replication  ;  and  I  take 
the  principle  of  the  rule  to  be,  that  such  alleged  interest  or  title  shall  be 
specially  traversed,  and  not  involved  in  a  general  issue.  It  is  contended) 
however,  on  the  part  of  the  defendants,  that  the  interest  here  meant,  is 
one  that  the  party  would  acquire  by  the  seizure  which  forms  the  subject 
of  complaint,  and  that  the  replication  would  be  improper  whenever  the 
defendant  justified  under  any  proceedings  by  which,  if  rightful,  he  would 

(a)  The  objections  were:  that  the  custom  was  invalid f  that  it  was  laid  as  extending 
over  commonsi  not  expressly  alleged  to  be  part  of,  or  even  open  to,  the  forest  j  that  the  claim 
was  in  the  nature  of  a  claim  to  profit  a  prendre  in  alieno  solo ;  ihat  the  custom  was  uncer- 
tainly described  as  to  its  effect  and  local  extent;  that  the  pound  was  not  shown  tobo  within  a 
convenient  distance ;  tliat,  according  to  the  plea,  strangers  might  enforce  the  right  of  the 
commoners. 

Reference  was  made  to  FoUei  v.  Troakef  2  Ld.  Raym.  1186 :  (Smirke  produced  a  copy  of 
the  record;)  Gatewards  Com,  6  Rep.  59  b;  Bean  v.  Blomn,  2  W.  Bl.  926;  S.  C.  3  Will 
456;  Stat  32  H.  8,c.  13,  s.  6;  4  Inst  309;  7  Vin.  Abr.  183,  tit  CuttomM  (E),  pi.  19:  TV 
ton  V.  Smith,  9  A  &  E.  406,  422,  in  Exch.  Ch.  affirming  S.  C.  in  K.  B.,  6  A.  &  £.  745 ;  Tayliv 
V.  Devy,  7  A.  &  E.  409 ;  Blewett  v.  Tregonning,  3  A.  &  E.  554. 

(6)  P.  13. 
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acquire  an  interest  or  a  special  property.    If  this  were  the  meaning  of 
the  term  « interest,'  a  general  replication  vrould  be  bad  to  a  plea  to  an 
action  of  trespass  justifying  seizure  under  process  of  the  Admiralty  Court, 
or  of  any  inferior  jurisdiction  not  of  record.     So,  in  case  of  a  justification 
of  taking  beasts  in  withernam,  (16  Hen.  7,  2.)      So  of  a  justification  of 
seizure  for  salvage,  2  Lilly's  Eatries,  p.  349.(a)   And  yet  in  all  these  cases 
it  appears  to  be  settled  that  the  general  traverse  is  permitted.    It  seems  to 
me,  *therefore,  that  the  objection  is  applicable  to  these  cases  only     r«oQ5 
where  a  party  justifies  as  having  an  interest,  or  under  one  who 
has  an  interest,  by  title  at  the  time  of  the  act  complained  of,  wliich  in- 
terest would  therefore  be  put  in  issue  by  the  general  traverse."     The 
principle,  so  explained,  defeats  the  objection  rested  on  the  ground  that  an 
interest  is  alleged  by  the  defendants.     Cases  on  this  subject  are  collected 
la  note  (1)  to  White  v.  Stubbft^  2  Wms.  Saund.  295.     Nothing  more  than 
an  obiter  dictum  occurred  in  Banks  v.  Parker^  Hob.  76,  5th  ed.    [Wight- 
MAN,  J.    In  Com.  Dig.  Pkader^  (F  20,)  it  is  said  :  «  Where  the  defend- 
ant justifies  by  custom  of  foldage,  de  son  tort  is  a  good  replication ;" 
citing  Kit.  223  a.(6)      Smirke.     The  reference  is  to  Yearb.  Mich.  5  H. 
7,  fol.  9  B.  pi.  22 :  that  was  a  case  of  prescription,  not  custom.(c)]    The 
authority  spoken  of  in  Crogate^s  Ccsa^  8  Rep.  66  b,  is  derived  from  the 
plaintitf :  it  is  impossible  to  infer  such  an  authority  here  from  the  fact  of  the 
plaintiff  surcharging.     Wells  v.  Cotterell^  3Lev.  48,  as  was  observed  from 
the  Bench,  cannot  be  explained  by  the  circumstance  of  the  demurrer  having 
been  general,  since  a  general  demurrer  would,  at  that  time,  have  raised  the 
objection,  as  appears  from  Fursdon  v.  WeekSy  3  Lev.  65,  which  is  comment- 
ed on  by  the  Court  of  Exchequer  in  Parker  v.  Bt/ey,  3  M.  &  W.  230,  238. 
Sinirke  was  heard  in  reply.  Cur,  adv,  vult. 

•Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court.  r*3Qg 
This  was  an  action  of  replevin  for  distraining  the  plaintiff's  ^ 
cattle  in  a  place  called  Gidley  Common,  to  which  the  defendants  pleaded 
a  justification  under  a  custom  within  a  certain  forest  or  chase,  called 
Dartmore,  and  adjoining  unenclosed  land,  of  driving  the  cattle  feeding 
there  to  a  place  called  Creber  Pound,  within  and  parcel  of  the  place  in 
which,  &c.,  to  ascertain  if  they  were  rightfully  there,  and  whether  any 
commoners  had  surcharged  the  common,  and  to  impound  such  as  were 
not  rightfully  there,  or  a  surcharge  upon  the  common.  The  plea  then 
staled  ihat  the  plaintiff  was  a  venville  tenant,  being  a  freehold  tenant  of 
certain  lands,  and  entitled  to  common  for  cattle  levant  and  couchant,  and 
justified  driving  the  cattle  under  the  custom,  and  distraining  them  damage 
feasant,  because  they  were  not  levant  and  couchant.  To  this  the  plaintiff 
replied,  after  admitting  the  seisin  of  the  Prince  of  Wales  alleged  in  the 
inducement  to  the  plea,  that  the  defendants  of  their  own  wrong,  and  with* 

(a)  Jaccbmm  v.  Xm,2  Lil.  Ent  349. 
(6)  Eatchen's  Jurudictioni,  &o^  p.  447,  Part  III.,  5th  od 

(c)  No  question,  in  that  oaae,  fieems  to  have  arisen  on  the  replication,  which  appaan  la 
kare  been  put  in  npoa  withdrawing  a  damnrrer  to  the  plea. 
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out  the  cause  assigned,  distrained  the  plaintifif's  cattle :  and  the  defend 
ants  demurred  to  the  replication^  on  the  ground  that  the  replication  De 
injuria  was  inapplicable,  that  the  plaintifT  should  either  have  traversed  or 
admitted  the  custom,  and  that  the  justification  was  by  authority  of  law. 

There  is  no  question  which  has  given  rise  to  more  discussion  in  the 

courts  of  law  than  the  application  of  the  resolutions  in  Crogate*s  Case, 

9  Rep.  66  b :  and  it  is  by  no  means  easy  to  determine  the  circumstances 

*3071    ^^^^^  ^'^''  *bring  any  case  within  one  of  these  resolutions,  and 

entitle  the  plaintiff  to  reply  De  injuria. 

The  general  rule,  as  laid  down  in  Cragate^s  CasCy  is,  that  De  injuria 
may  properly  be  replied  when  the  defendant's  plea  consists  merely  o( 
matter  of  excuse,  and  of  no  r-iatter  of  interest  whatever;  but  that  it 
cannot  be  replied  where  matter  of  record  is  parcel  of  the  issue,  or  where 
the  defendant  derives  any  authority,  mediately  or  immediately,  from  the 
plaintiff,  and  where  the  defendant,  either  for  himself  or  for  some  one  whose 
servant  he  is,  claims  an  interest,  or  the  defence  is  founded  on  authority 
given  by  law,  or  is  not  in  excuse  merely,  as  where  the  defence  is  denial, 
satisfaction,  or  release. 

Upon  the  argument  it  was  contended,  for  the  defendants,  that  the  cu^* 
torn  must  be  specially  traversed  or  admitted ;  that  the  authority  of  the 
defendant  was  mediately  derived  from  the  plaintiff  as  one  of  the  com- 
moners ;  that  the  defence  is  founded  upon  authority  of  law;  and  that  the 
plaintiff  ought  not  by  this  general  replication  to  oblige  the  defendants  tp 
prove  the  plaintiff's  right  of  common  as  alleged. 

With  respect  to  the  first  of  these  i)oints,  and  which  was  most  relied  upon 
by  the  defendants,  that  the  custom  should  have  been  specially  traversed 
or  admitted,  several  cases  were  cited  to  show  that  the  replication  De  in- 
juria to  a  plea  justifying  under  a  custom  is  bad.  Banks  v.  Parker^  Hob. 
76,  5th  ed.,  and  Bell  v.  Wardelly  Willes,  202,  are  express  authorities  upon 
this  point :  and  in  IHtch  v.  Bawling^  2  H.  Bla.  393,  and  Selbr/  v.  Robinr 
*(m,  2  T,  R.  758,  where  the  defendants  justified  under  a  custom,  the 
•3081  replications  in  each  case  traversed  *the  custom.  But  in  Wells  v. 
^  CoUerell^  3  Lev.  48,  it  was  held,  by  a  majority  of  the  judges,  that 
the  replication  De  injuria  to  a  plea  justifying  under  a  custom  was  good. 

It  is  to  be  observed  that  in  the  case  of  Banks  v.  Parker^  the  court  gave 
BO  reason  for  their  judgment:  and  in  Btdl  v.  Wardelly  the  replication  was 
admitted  by  the  plaintiff's  counsel  to  be  bad,  because  it  put  several  dif- 
ferent matters  in  issue,  which,  according  to  the  later  authorities,  would 
pot  be  a  sufficient  objection  if  the  different  matters  made  up  but  one  de- 
fence. The  older  authorities  are  not  very  clear  or  consistent  with  each 
other  as  to  the  cases  in  which  De  injuria  may  or  may  not  be  replied:  and 
it  was  said  by  Lord  C.  J.  Eybe,  in  Jomes  v.  Kitchin^  1  Bos.  &  Pull.  76, 
80,(a)  that  De  injuria  can  only  be  replied  where  an  excuse  is  ofiered  for 
personal  injuries. 

(a)  See  Ednmitdt  t.  Pmmgtr,  7  Q.  &  558,  568. 
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The  modern  authorities,  however,  have  greatly  extended  the  use  of  the 
replication  De  injuri&:  and  it  is  now  held  that,  where  the  plea  contains 
only  matter  of  excuse,  and  does  not  &I1.  within  any  of  the  exceptions 
before  enumerated,  the  replication  De  injtmfi  is  in  all  cases,  whether  of 
tort  or  contract,  to  be  allowed.  The  case  of  Selby  v.  Bardons^  3  B.  &  Ad. 
2,  affirmed  in  error,(a)  is  the  leading  modern  decision  upon  this  point : 
and,  though  Lord  Tenterden  differed  from  the  rest  of  the  court,  the  law 
upon  this  point  may  be  considered  as  now  settled,  though  its  application 
in  some  instances  may  not  b^  easy. 

*If  the  rule,  then,  be  as  above  stated,  there  seems  no  reason  r^oQa 
why  custom  may  not  be  included  i^  the  general  traverse.  It  is 
a  mere  matter  in  pais,  and  not  coming  within  any  of  the  exceptions  in 
Crogaie's  Case.  Nor  is  there  any  sufficient  reason  for  contending  that  the 
defendants'  authority  was  derived  from  the  plaintiflf;  on  the  contrary,  it 
is  stated  to  have  been  derived  from  the  inasier  forester  commanding  in  the 
name  of  the  lord.  Neither  is  the  defence  founded  on  any  authority  of 
law,  the  custom  and  the  warrant  not  being  any  authority  of  law,  as  settled 
in  Sdhy  v.  Bardorufy  and  Crogate^s  Case.  And,  as  to  the  last  objec* 
ti?n,  that  the  replicatbn  obliges  the  defendants  to  prove  the  plaintiiT's 
right  of  common,  that  is  a  difficulty  (ifany)  which  they  have  brought  upon 
themselves  by- alleging  that  as  a  part  of  the  excuse :  and  the  form  of  the 
allegation  is  such  as  not  to  involve  a  seisin  in  fee,  but  the  fact  of  the  plain- 
tiff being  a  venville  tenant. 

The  whole  pica,  in  our  opinion,  contains  only  matter  of  excuse,  and 
does  not  fall  wuthin  any  of  the  exceptions  which  would  take  the  case  out 
of  the  general  rule.  And  it  is  therefore  unnecessary  to  consider  the  ob* 
jections  which  were  taken  to  the  plea  itself,  as  our  judgment  upon  tb^ 
demurrer  to  the  replication  is  to  &vour  of  the  plaintiflf. 

Judgment  for  the  plaintifld 

(a)  Banhn*  t.  &%,  1  C.  &  K.  GOO;  &  C.  3  Tyrwh.  i30;  9  Bing.  756. 


sn>  pr  mcuAxrMAB  vacatiov. 


CASES 

ARGUED  AND  DETERMINED 


THE  QUEEN'S  BENCH, 

IN 

^ilnvst  Ettm  mat  sracotCotit 

DC*   VICTORIA. 


The  Judges  who  usually  sat  in  banc  in  this  Term  and  VacatioD,  were 
Lord  Denman,  C.  J.  Colebidge,  J. 

PaTTESON,  J.  WlGHTMAN,  J. 


MEMORANDA. 


Is  last  Michaelmas  Tacation,  (see  stat.  6  G.  4,  c.  95,)  Edwin  Sandyi 
6dtn,  of  the  Middle  Temple,  Elsquire,  was  called  to  the  degree  of  Serjeant 
at  Law,  and  gave  rings  with  the  motto  «  j9  Deo  tt  Regina,^^     And 

Charles  WUkinSf  of  the  Inner  Temple,  Esquire,  was  called  to  the  de- 
gree of  Sergeant  at  Law,  and  gave  rings  with  the  motto  <<  JVon  quo^  sid 
qtiomodo.^^ 


•311]  •CHAWNER  against  CUMMINGS. 

Plaintiff,  a  fraxne-work  knitter,  worked  as  a  weaver  of  gloves  for  defendant,  in  frames  pio* 
vided  by  defendant,  at  an  agreed  gross  price  per  dozen  pairs.  Defendant  was  a  sulKon* 
tractor,  furnishing  the  work,  by  agreement,  to  a  master  manufacturer,  who  found  machi- 
nery and  materials.  Defendant  settled  with  plaintiff  weekly  for  the  work  done,  cleductinir 
out  of  the  gross  price  per  dozen  certain  charges,  which  were  according  to  the  known 
custom  of  the  trade ;  namely : 

1.  A  frame  rent  per  week.  2.  A  payment  per  week  ibr  use  of  defendant's  premises  to  work 
in,  standing  room  for  the  frame,  defendant's  trouble  and  loss  of  time  in  procuring  mnteriali 
and  conveying  them  to  plaintiff,  defendant's  responsibility  to  the  master  maniifiicnirer 
under  whom  he  contracted  for  the  work,  superintendence  of  the  work,  sorting  the  goodi 
when  made,  and  delivering  them  to  the  master  manufacturer.  3.  Payments  to  a  hoy  for 
winding  the  yam;  and  wear  and  tear  of  machinery.  4.  A  penny  per  shilling  on  i he  net 
•um  earned  by  plaintiff  above  14f.  per  week,  as  compensation  to  defendant  for  a  peroenv 
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age  paid  by  him  jo  the  master  manufacturer  on  the  amount  of  goods  manujactured  by  de- 
fendant for  him  with  machinery  rented  of  him  by  defendant  There  was  no  written  con- 
tract  between  plaintiff  and  defendant. 

Bdd,  that  the  agreement  to  pay  plaintiff^s  wages  with  these  deductions  was  not  a  contract 
to  pay  part  of  such  wages  otherwise  than  in  the  current  coin,  within  sect  1  of  the  Truck 
Act,  1  &  2  W.  4,  c.  37 ;  nor  was  a  contract  in  writing  under  sect  23  necessary  to  legalize 
8wh  deductions. 

BM,  also,  that  there  was  not  in  tliis  case  any  demise  of  a  « tenement"  within  sect  23 ;  and, 
qyart,  whether  there  was  a  demise  of  any  thing  at  a  rent  thereon  reserved,  within  tliat 
clause. 

Debt  for  work  and  labour,  money  bad  and  received,  and  on  an  ac- 
count stated. 

Pleas.  1.  Never  indebted.  2.  Payment.  Replication,  denying  pay- 
ment. Issue  thereon.  3.  Set-oflT.  Replication,  plaintifTnot  indebted,  &c. 
Issue  thereon. 

Oo  the  trial  before  Coltman,  J.,  at  the  Leicester  Summer  assizes, 
1844,  a  verdict  was  taken  for  the  plaintiflf  on  all  the  issues,  for  3/.  16s. 
3(i.,  subject  to  the  opinion  of  this  court  upon  the  following  case.  The 
particulars  of  demand  and  of  set-off(a)  were  to  form  part  of  the  case. 

*Tbe  plaintiflfand  defendant  are  persons  engaged  in  the  glove  r^oio 
trade,  which  is  a  branch  of  the  hosiery  manufacture,  carried  on 
in  the  counties  of  Leicester,  Derby  and  Nottingham.  The  plaintiflT  is  a 
workman  or  artificer,  and  the  defendant  is  what  is  termed  an  undertaker 
or  middle-man.  The  defendant  carries  on  the  business  of  an  undertaker 
on  his  own  premises,  with  frames  and  other  machinery  belonging  to,  ai.  d 
rented  by  him  of,  a  certain  master  manufacturer  residing  and  carrying  cm 
business  at  the  town  of  Leicester,  and  with  hosiery  materials  belonging 
to  such  master  manufacturer.  The  plaintiff  worked  as  a  frame-woik 
knitter  in  the  defendant's  employment  as  a  weaver  of  gloves,  in  fram«*8 
provided  by  the  defendant,  for  about  twenty  weeks,  and  was  paid  for  Ii  is 


(o)  The  particulars  of  demand  clainjed  a  balance  of  3f.  16s.  3rf.  for  work  done  by  plam- 
tifll  as  an  artificer,  at  defendant's  glove  framed,  from  December,  1843,  to  April,  1844.  Iha 
parth-ulard  of  set-off  were  as  follciws. 

Ibib  Norember,  1843,  "j   To  3#.  per  week  for  twenty  weeks,  and  to  3«.  0</.    £    i.    iL 
to  C     for  two  half  weeks,  due  from  plaintiff  to  defendant, 

29th  April,  1844.  j  ^<"^  ^^^  "*®  **"'^  ^"^^  ^^  glove  frames  of  defendant, 
Med  by  plaintifl*;  for  standing:  room ;  for  frames  found  by  defendant  for  plain- 
tiff; for  defendant's  trouble  and  labour  of  superintendence,  and  in  fetching  the 
yarn  from  the  master  and  owner ;  and  for  commission  and  reward  in  respect 
of  llie  same,  and  responsibility  for  the  return  of  the  goods;  for  getting  up  the 
manufactured  goods,  ami  preparing  them  in  a  suitable  manner ;  for  taking  them 
into  tlie  master's  warehouse,  and  for  taking  back  the  manufactured  goods  to 
the  warehouse  of  the  master  and  owner  for  plaintiff 33     5 

To  charge  for  boy  winding  at  frame,  at  Id,  per  week,  during  the  above 
twenty  week«  and  two  half  weeks ---0  12     3 

To  !(/:  in  the  shilling,  poundage  on  the  amount  of  plaintiff's  weekly  wages 
•bove  the  sura  of  14*.  in  tlie  week,  agreed  to  be  paid  by  the  plaintilf  to  the 
deferklant  whenever  plaintifTs  weekly  wages  were  above  14<.,  as  a  compen- 
sation to  tlie  defendant  for  a  percentage,  paid  by  defendant  to  the  owner  of 
the  goods  and  frames  employed,  on  the  amount  of  the  goods  raanu Pictured  by 
defendant  in  such  frames  for  such  owner  ------- -      006 

£3  10     3  " 

TOL.  vn:  24  Q  2 
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^qio-i  vrork,  according  to  the  quantity  he  might  ^perform,  a  certain 
agreed  gross  price  per  dozen  pairs  of  the  fingers  of  gloves,  subject 
to  the  following  charges,  to  be  made  by  the  defendant  upon  the  nlaintiflP, 
and  which  said  charges  were  according  to  the  usual  custom :  and  the 
settlement  was  made  with  the  plaintiff  at  the  end  of  each  week  for  the 
work  so  performed  ;  and  the  charges  so  made  were  deducted  out  of  the 
gross  price  per  dozen  on  so  settling  (namely) : 

First.  A  frame  rent  or  sum  of  1^.  6(f.  per  week  for  the  use  of  the  frames 
furnished  by  the  deiendant,  and  employed  by  the  plaintiff  in  performing 
his  work. 

Secondly.  l5.  6(f.  per  week  as  a  remuneration  to  the  defendant  for 
the  use  of  his  premises  wherein  to  perform  the  work  for  the  defendant, 
for  the  standing  room  for  the  frame,  for  his  trouble  and  loss  of  time  in 
procuring  and  conveying  to  the  plaintiff  the  materials  to  be  manufactured, 
for  the  defendant's  responsibility  to  the  master  manufacturer  for  the  due 
return  of  the  materials  when  manufactured,  for  superintending  the  work 
itself,  for  sorting  the  goods  when  made,  and  redelivering  them  at  the 
warehouse  of  the  master  manufacturer. 

Thirdly.  A  sum  of  Id.  per  week  for  winding  the  yarn,  which  is  a 
necessary  operation  for  each  workman,  and  is  performed  by  a  child  to 
whom  the  defendant  paid  wages  6d.  weekly ;  the  remaining  Id,  being  to 
cover  the  wear  and  tear  and  repair  of  the  winding  machinery  belonging 
to  the  defendant. 

Lastly.  A  penny  in  the  shilling  on  the  amount  of  the  plaintifPs  weeklj 
earnings  above  the  sum  of  14^.  in  the  week,  which  would  remain  net 
after  the  deduction  of  the  foregoing  charges,  as  a  compensation  to  the 
defendant  for  a  percentage  paid  by  him  to  the  master  manufacturer  on 
*3141  ^^^  amount  of  the  goods  manufactured  by  *the  defendant  for  and 
by  machinery  rented  by  him  of  such  master  manufacturer. 

The  plaintiff  was  settled  with  weekly  during  the  time  he  was  so  in  the 
defendant's  employment,  and  received  the  whole  amount,  less  the  charges 
aud  deductions  aforesaid,  as  specified  in  the  defendant's  set-off.  The 
sum  for  which  this  action  is  brought  is  the  total  amount  of  the  said  charges 
or  deductions  which  accrued  during  the  period  of  the  plainti6Ps  employ- 
ment by  the  defendant  as  aforesaid,  and  are  set  forth  in  the  statement 
annexed,  (a)  and  form  part  of  the  case. 

It  has  been  the  established  and  unvarying  usage  in  the  hosiery  manu- 
factures in  the  counties  of  Leicester,  Derby  and  Nottingham,  for  a  cen- 
tury past,  for  the  employer  to  let  the  frames  at  a  rent  to  the  person  with 

(a)  This  was  headed:  "A  statement  of  gross  earnings^  dednctions  and  net  paymenii 
(made  weekly)  to  William  Chawner,  from  November  25th,  1843,  to  April  27th,  1844.** 
The  account  appeared  to  be  stated  weekly,  ia  the  following  form : 

**Nov.  25th.    For  nine  dozen  men's  B  Oxford  fingering,  at  It.  7}dL  per    £    $,    i 
dozen 0  14    7J 

Peduct  for  Aame  rent  3f.,  winding,  Id.     -----.-.--.-       0    3    7 

Received OllO)' 
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wiiom  he  contracts  for  the  manufacture  of  hi$  materials  into  goods,  and 
todi*duct  the  amount  of  frame  rent  *from  the  gross  price  agreed  r«Qi5 
hr  working  up  the  materials  into  goods,  upon  settling  with  the  ** 
workman  for  the  same*  The  frames  are  kept  in  repair  by  the  owners  of 
(km  at  frequent  expense*  The  number  of  frames  in  the  counties  of 
Leicester,  Derby  and  Nottingham  is  upwards  of  30,000,  by  far  the  greater 
part  of  which  belong  to  the  manufacturers,  and  for  which,  therefore, 
weekly  rent  is  and  has  been  for  many  years  charged  ;  and  such  rent  has 
been  deducted  from  the  gross  earnings  of  the  workman  on  settling  with 
them  for  their  wages,  at  rates  varying  according  to  the  kind  of  frame ; 
and  it  is  admitted  that  the  deductions  made  by  the  defendant  were  madq 
according  to  the  usage  of  the  trade,  and  that  such  usage  was  known  tp 
tlie  plaintiff,  and  he  was  dealt  with  accordingly. 

The  legality  of  these  deductions  being  disputed  under  the  statute  1  &  1| 
W.  4,  c.  37,  the  action  is  brought  for  what  the  plaintiff  contends  are  the 
wages  against  which  these  deductions  were,  as  the  plaintiff  now  contends, 
made  by  way  of  set-off.  There  was  no  written  contract  between  th^ 
parties. 

If  the  court  should  be  of  opinion  that,  under  the  circumstances,  the 

plaintiff  was  entitled  to  recover,  in  this  action,  the  said  sum  of  3/.  16s. 

3</.,  or  any  part  thereof,  the  verdict  was  to  stand  to  that  amount,  or  for 

such  part  thereof  as  the  court  should  direct:  otherwise  a  verdict  was  to 

be  entered  for  the  defendant. 

The  special  case  was  argued  in  last  Michaelmas  term  and  vacation. (a^ 

WkiUhurst,  for  the  plaintiff.    Stat.  1  &  2  W.  4,  c.  37,  entitled  «<An 

act  to  prohibit  the  payment,  in  certain  ^trades,  of  wages  in  goods,    r^oi  g 

or  otherwise  than  in  the  current  coin  of  the  realm,"  recites,  in     *• 

sect.  1,  that  <Mt  is  necessary  to  prohibit  the  payment,"  &c,  (as  in  the 

title,)  and  enacts :  « That  in  all  contracts  hereafter  to  be  made  for  the 

hiring  of  any  artificer  in  any  of  the  trades  hereinafter  enumerated,"  (of 

which,  by  sect.  19,  the  trade  now  in  question  is  one,)  «or  for  the  per* 

formance  by  any  artificer  of  any  labour  in  any  of  the  said  trades,  the 

wages  of  such  artificer  shall  be  made  payable  in  the  current  coin  of  this 

realm  only,  and  not  otherwise ;  and  that  if  in  any  such  contract  the  whole 

or  any  part  of  such  wages  shall  be  made  payable  in  any  manner  other 

than  in  the  current  coin  aforesaid,  such  contract  shall  be  and  is  declared 

(In  some  instances  there  was  also  a  deduction  for  poundage,) 
Tbe  stateaient  concluded  thus : 

*The  result  of  the  above  account  is  as  follows.  £    i,    d. 

Gross  earnings-    -.------•--••,•- 14  II     1| 

]>eductions 3  16     3 

Pbidincash 10  14  10  JV 

In  this  account,  the  words  «  frame  rent'*  are  stated  by  the  defendant  to  iaclade  the  cbaigoi 
fint  and  secondly  mentioned  in  tbe  accompanying  case. 

(a^  November  18th,  and  ])ecembei  4th,  1845.  Before  J^rd  Penman,  C  J^  Williao^ 
and  Wightnum,  Js. 
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illegal,  null,  and  void."  Sect.  3  enacts :  «  That  the  entire  amount  of 
the  wages  earned  by  or  payable  to  any  artificer  in  any  of  the  trades 
hereinafter  enumerated,  in  respect  of  any  labour  by  him  done  in  any  such 
trade,  shall  be  actually  paid  to  such  artificer  in  the  current  coin  of  this 
realm,  and  not  otherwise;  and  every  payment  made  to  any  such  artificer 
by  his  employer,  of  or  in  respect  of  any  such  wages,  by  the  delivering  to 
him  of  goods,  or  otherwise  than  in  the  current  coin  aforesaid,  except  as 
hereinafter  mentioned,  shall  be  and  is  hereby  declared  illegal,  null,  and 
void."  Sect.  4  enacts :  «  That  every  artificer  in  any  of  the  trades  herein- 
after enumerated  shall  be  entitled  to  recover  from  his  employer  in  any 
such  trade,  iu  the  manner  by  law  provided  for  the  recovery  of  servants' 
wages,  or  by  any  other  lawful  ways  and  means,  the  whole  or  so  much  of 
the  wages  earned  by  such  artificer  in  such  trade  as  shall  not  have  been 
actually  paid  to  him  by  such  his  employer  in  the  current  coin  of  this 
^^,  71  realm."  Sect.  5  enacts:  «<  That  in  any  action,  suit,  or  other  *pro- 
ceeding  to  be  hereafter  brought  or  commenced,  by  any  suck 
artificer  as  aforesaid,  against  his  employer,  for  the  recovery  of  any  sum 
of  money  due  to  any  such  artificer  as  the  wages  of  his  labour  in  any  of 
the  trades  hereinafter  enumerated,  the  defendant  shall  not  be  allowed  to 
make  any  set-ofi*,  nor  to  claim  any  reduction  of  the  plaintiff's  demand, 
by  reason  or  in  respect  of  any  goods,  wares,  or  merchandise  bad  or 
received  by  the  plaintiff  as  or  on  account  of  his  wages  or  in  reward  for 
his  labour,  or  by  reason  or  in  respect  of  any  goods,  wares,  or  merchandise 
sold,  delivered,  or  supplied  to  such  artificer  at  any  shop  or  ware- 
bouse  kept  by,  or  belonging  to  such  employer,  or  in  the  profits  of 
which  such  employer  shall  have  any  share  or  interest."  And  sect.  9 
imposes  penalties  upon  employers,  in  the  enumerated  trades,  who  shall 
(<  directly  or  indirectly  enter  into  any  contract  or  make  any  payment," 
by  this  act  «  declared  illegal."  The  object  of  these  enactments  was  that 
the  master  should  pay  strictly  in  coin,  and  not  set  off  any  thing  against 
the  wages ;  and  it  annuls  any  payment  made  otherwise  than  in  the  current 
coin.  Here  part  of  t&e  payment  is  otherwise  made ;  and  a  set-off  is 
attempted  for  frame  rent,  house  rent,  commission  and  other  matters:  the 
policy  of  the  act  is  completely  infringed ;  and  the  mere  form  of  the  con- 
tract cannot  remove  the  objection.    Sect  23  (a^  excepts  medicines  and 

(a)  Sect  23  enacts:  *<Tbat  nothing  herein  contained  shall  extend  or  be  constnied  to  extend 
lo  prevent  any  employer  of  any  artificer  or  agent  of  any  such  employer  from  supplying  or 
contracting  to  supply  to  any  such  artificer  any  medicine  or  medical  attendance,  or  any  fuel, 
or  any  materials,  tools,  or  implements  to  be  by  such  artificer  employed  in  bis  trade  or  ooco- 
pation,  if  such  artificers  be  employed  in  mining,  or  any  hay,  corn,  or  other  provender  to  be 
consumed  by  -any  horse  or  other  beast  of  burden  employed  by  any  such  artificer  in  bis  trade 
and  occupation;  nor  from  demising  to  any  artificer,  workman,  or  labourer  employed  in  any 
rfthe  trades  or  occupations  enumerated  in  tliis  act  the  whole  or  any  part  of  any  tenemental 
Any  rent  to  be  thereon  reserved ;  nor  from  supplying  or  contracting  to  supply  to  any  surb 
artificer  any  victuals  dressed  or  prepared  under  the  roof  of  any  such  employer,  and  thez« 
consumed  by  such  artificer;  nor  from  making  or  contracting  to  make  any  stoppage  or 
deduction  from  the  wages  of  any  such  artificer  for  or  in  respect  of  any  such  rent;  or  for  or 
in  respect  of  any  such  medicine  or  medical  attendance;  or  lor  or  in  respttct  of  such  fue( 
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«offie  other  'necessaries  from  the  prohibition  of  the  act,  showing  rtoig 
ihat,  without  such  express  saving,  even  these  could  not  be  supplied 
m  part  of  wages :  but  the  clause  does  not  include  the  present  case;  letting 
(rames  is  not  demising  a  tenement ;  and  the  section  provides  that  the 
stoppage  or  deduction  in  respect  of  any  of  the  matters  excepted  shall  not 
oe  jnade  without  contract  in  writing.  Here  no  such  contract  exists. 
Sect.  24  also  makes  exceptions  from  the  statute,  to  which  the  like 
observations  apply.  The  usage  mentioned  in  the  case  cannot  avail 
against  an  act  of  parliament. 

Mtf,  contra.     The  object  of  the  statute  is  merely  that  the  workman 

shall  receive  full  remuneration  for  his  labour:  and  that  is  not  interfered 

irith  in  the  present  case.     The  deductions  made  are  of  sums  which  never 

belonged  to  the  workman  as  part  of  his  wages.     The  reward  for  his 

labour  is  the  net  sum  after  making  the  deductions.     The  master  employs 

fhe  middleman  *and  allows  him  certain  remuneration,  out  of    t^oiq 

which  the  middleman  is  to  find  rent  for  the  machinery  and  wages 

for  the  workman,  and  to  repay  himself  for  his  labour  and  responsibility. 

The  gross  sum  so  allowed  does  not  represent  wages  :  if  it  did,  the  work* 

man  would  be  paid  for  that  which  he  does  not  find.     [Williams,  J. 

Suppose  the  machine  belonged  to  the  workman,  and  he  were  paid  1;.  6d. 

a  week  for  the  wear  and  tear ;  would  not  that  come  to  the  same  thing  as 

the  present  agreement  ?]     It  would.     The  manufacture  is  carried  on  by 

the  man  and  by  the  machine,  and  a  payment  assigned  for  the  work  done 

by  each.      The  interpretation  clause,  sect.  25,  defines  "wages,"  and 

states  that,  "  for  the  purposes  of  this  act,  any  money  or  other  thing  had 

or  contracted  to  be  paid,  delivered,  or  given  as  a  recompense,  reward,  or 

remuneration  for  any  labour  done  or  to  be  done,  whether  within  a  certain 

time  or  to  a  certain  amount,  or  for  a  time  or  an  amount  uncertain,  shall 

be  deemed  and  taken  to  be  the  <  wages'  of  such  labour."     [Wightman,  J. 

Why  do  not  they  agree  at  once  for  payment  of  the  net  sum  ?]     They 

(io  so  in  effect.     The  present  form  is  found  convenient ;  and  every  one 

understands  it.     The  reason  for  distinguishing  how  much  is  paid  for 

labour  and  how  much  for  other  matters  is,  perhaps,  that  some  workmen 

may  have  machinery  of  their  own,  or  boys  who  wind  for  them.     But,  if 

the  arrangement  were  different  on  these  accounts,  the  workman  would 

receive  no  more  wages  than  he  does  now.     The  clause  for  payment  of 

poundage  if  more  than  145.  a  week  be  earned  will  in  general  be  reasonable, 

because  the  employer  repairs  the  machinery,  and  the  more  work  is  done 

'te  more  will  repair  be  needed.    Sect.  3  is  literally  obeyed  in  this  case ; 

materials,  tools,  implements,  hay,  corn,  or  provender,  or  of  any  such  victuals  dressed  and 
prepared  under  the  roof  of  any  such  employer;  or  for  or  in  respect  of  any  money  advanced 
to  such  artificer  for  any  such  purpose  as  aforesaid :  Provided  always,  that  such  stoppage  or 
deduction  sbaU  not  exceed  the  real  and  true  value  of  such  fuel,  materials,  tools,  implements, 
Ijay,  corn,  and  provender,  and  shall  not  be  in  any  case  made  from  the  wages  of  such  artiiicer, 
unless  the  agreement  or  contract  for  such  stoppage  or  deduction  sliali  be  in  writing,  and 
ligned  by  such  artificer." 
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^ooni  ^nd  no  attempt  is  made  to  infringe  sect.  5.  As  to  sect.  23,  *it 
-'  is  unsafe  to  deduce  the  meaning  of  a  statute  from  a  saving  clause. 
Part  of  the  expressions  contain  a  reservation  made  only,  ex  majori  cautdft, 
for  a  particular  trade  ;  and  part  do  not  apply  to  the  matters  here  in  question. 
The  present  custom  has  been  long  established ;  yet  it  does  not  appear  to 
have  been  contested  under  any  of  the  former  acts  (enumerated  in  stat. 
1  &  2  W.  4,  c.  36,)  against  payment  of  wages  in  goods.  The  renting 
of  frames  by  workmen  from  their  employers  is  a  practice  recognised  by 
stat.  28  G.  3,  c.  55,  s.  1,  (preamble.)  The  effect  of  a  decision  for  the 
plaintiff  in  this  case  would  be  only  to  alter  the  form  of  contracts,  the 
transaction  being  in  its  nature  innocent. 

Whitehursty  in  reply.  As  to  the  statute  last  cited ;  there  is  no  doubt 
that  the  master  might  let  frames  to  his  workmen,  as  he  might  sell  goods, 
if  he  first  paid  the  full  wages,  and  then  received  rent,  or  the  price  of 
goods,  out  of  them.  In  that  case  the  whole  wages  would  for  a  time  be 
the  workman's  money.  The  argument  on  the  other  side  is  that  the  mid* 
dleman  receives  a  gross  sum  from  the  master  manufacturer  for  the  whole 
cost  of  producing  a  given  quantity  of  goods.  But  the  case  does  not  show 
what  the  master  here  pays  to  the  middleman :  and  the  bargain  for  frame* 
rent  and  standing  room  is  no  part  of  the  contract  for  production  of  any 
quantity  of  glove  fingers.  They  are  taken  at  so  much  per  dozen  of  pairs; 
but  the  charge  per  week  for  frame  and  standing  rent  is  a  deduction  from 
the  wages  when  paid,  whether  any  thing  has  been  earned  for  glove  fingers 
during  the  particular  week  or  not.  The  \d.  in  the  shilling  is  distinctly 
claimed  as  a  poundage,  and  has  no  connection  with  any  means  furnished 
gronii  for  producing  the  ^article:  and  for  this  deduction  alone  the  plain* 
-'  tiiT  is  entitled  to  recover  under  sect.  4  of  stat.  1  &  2  W.  4,  c.  37. 
The  act  must  be  construed  according  to  its  policy,  which  was  to  extend 
and  render  more  certain  the  provisions  which  had  been  contained  in 
former  acts*  The  anxiety  of  the  legislature  to  prevent  all  evasions  is 
shown  by  the  enactment  in  sect.  25,  «<  that  within  the  meaning  and  for  the 
purposes''  of  this  act  <<any  agreement,  understanding,  device,  contrivance, 
collusion,  or  arrangement  whatsoever  on  the  subject  of  wages,  whether 
written  or  oral,  whether  direct  or  indirect,  to  which  the  employer  and  arti- 
ficer are  parties  or  are  assenting,  or  by  which  they  are  mutually  bound  to 
each  other,  or  whereby  either  of  them  shall  have  endeavoured  to  impose 
an  obligation  on  the  other  of  them,  shall  be  and  be  deemed  a  « contract' " 

Cur.  adv.  vuU, 

Lord  Denman,  C.  J.,  in  this  term,  (January  22d,)  delivered  the  }\xd%' 
ment  of  the  court. 

The  plaintiff  in  this  case  is  an  «  artificer"  and  the  defendant  an  «  em- 
ployer," within  the  meaning  of  the  statute  1  &  2  W.  4,  c.  37,  though  it 
is  stated  in  the  case  that  he  (defendant)  rents  the  knitting-frames  from  a 
master  manufacturer,  and  has  the  materials  also  to  be  worked  up  from 
fiim,  and  is  thereibre  called  an  «  undertaker."    The  action  is  brought  to 
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ffcom  a  certain  amount  of  «  charges  and  dedactions"  from  his  wages^ 
saeb  charges  and  deductions,  as  alleged  on  behalf  of  the  plaintiff,  being 
prohibited  by  the  said  statute,  and  therefore  recoverable.  ■  And,  if  the  said 
charges  and  deductions  be  within  such  prohibition,  they  are  so  recover- 
able, because,  by  the  fourth  section,  the  plaintiff  would  be  entitled  to  re- 
cover «MQ  the  manner  by  law  provided  for  *the  recovery  of  ser-  r»qoo 
rants'  wages ;"  and  therefore  the  count  for  work  and  labour  is  the 
appropriate  remedy.  Further,  to  clear  the  case  of  points  in  which  there 
is  no  difficulty,  we  have  no  doubt  but  that,  if  the  said  charges  and  deduc- 
lioDS  be  illegal,  they  are  not  available  for  the  defendant  in  the  shape  of 
set-oflf,  the  fifth  section  being  express  upon  this  subject. 

The  plaintiff  was  employed  by  the  defendant  as  a  frame-work  knitter, 
that  is,  as  a  weaver  of  gloves,  in  frames  provided  by  the  defendant,  and 
paid,  according  to  the  quantity  of  work  he  might  perform,  a  certain  agreed 
poss  price  per  dozen  pairs  of  the  fingers  of  gloves,  subject  to  the  same 
charges  and  deductions  upon  which  the  question  arises.  It  is  admitted 
that  they  were  made  according  to  the  usage  of  the  trade,  and  that  such 
usage  was  known  to  the  plaintiff,  and  that  he  was  dealt  with  accordingly. 
It  further  appears  that  « it  has  been  the  established  and  unvarying  usage," 
in  the  important  district  where  the  hosiery  manufacture  prevail,  for  the 
employer  to  let  the  frame  to  the  artificer,  and  to  deduct  the  rent  from  his 
earnings ;  and  that  of  30,000  frames  (the  estimated  number  in  that  dis- 
trict) by  Jar  the  greater  part  belong  to  the  manufacturers,  and  are  let  out 
at  a  rent,  as  above  mentioned. 

In  order  to  form  a  correct  judgment  upon  the  nature  of  this  agreement 
and  of  these  deductions,  it  is  necessary  to  attend  to  the  provisions  of  the 
act  with  some  particularity.  It  was  directed,  as  is  well  known,  against 
what  has  been  called  generally  the  truck  systemy  or,  as  the  title  of  the  act 
is,  against  the  payment  of  wages  in  certain  trades  in  goods,  or  otherwise 
than  in  the  current  coin  of  the  realm.  The  prohibition  extended  to  bank 
notes,  because  the  eighth  section  expressly  legalizes  *payment  by  rtonq 
them  under  certain  circumstances.  The  same  purpose  is  de- 
clared in  the  preamble,  and  in  (he  same  terms,  and  is  pursued  in  the  ear- 
lier sections  of  the  act.  The  first  section  declares  all  contracts  illegal, 
where  the  wages  are  made  payable  in  any  other  manner  than  in  the  cur- 
rent coin.  The  second  section  avoids  all  contracts  where  there  is  any 
provision  as  to  the  place  or  manner  in  which  the  wages,  or  any  part,  are 
to  be  expended.  Section  3  makes' all  payments,  except  as  aforesaid, 
illegal  and  void :  and  the  fourth  section  contains  the  proviso  already  re* 
ferred  to,  that  the  artificer  may  recover  his  wages  as  if  si}ch  prohibited 
payments  had  not  been  made  :  and  the  fifth  section,  also  before  noticed, 
takes  away  the  right  of  set-off  in  such  cases.  Now  it  is  to  be  observed 
tliat  payment  othen^ise  than  in  money  is  alone  prohibited.  Deductions 
or  chaises  are  nowhere  mentioned  or  alluded  to  before  the  twenty-thud 
section,  hereinafter  to  be  considered.    Then,  are  these  deductions  in  the 
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nature  of  payment  at  all  ?  It  seems  to  us  to  be  the  mode  of  calculating 
the  amount  of  wages,  and  nothing  more.  Whether  the  arrangement  took 
place  at  the  beginning  or  end  of  the  work  makes  no  difference ;  because 
it  is  stated  that  the  deductions  were  made  according  to  the  usage  of  the 
trade,  and  that  the  plaintiff  knew  it,  and  was  dealt  with  accordingly. 
The  plaintiff,  therefore,  must  be  presumed  to  have  contracted  upon  the 
usual  and  well-known  terms ;  and  his  wages,  so  ascertained,  have  been 
actually  received  by  him  in  the  current  coin  of  the  realm. 

Into  the  particular  nature  of  these  several  deductions  it  is  perhaps  not 
needful  to  enter  with  any  minuteness,  as  they  are  all  said  to  be  according 
to  the  usage  of  the  trade,  and  none  is  stated  to  be  colourable,  or  intended 
**^241  *^^  ^^^  undue  advantage  of  the  workmen.  The  two  first,  and 
by  far  the  largest,  items,  (amounting  to  3/.  3;.  ^d.  out  of  3/.  I65. 
3(f.  which  is  the  whole  demand,}  the  charge  for  frames  and  standing 
room,  are  obvious  enough.  Although,  if  the  frames  and  standing  for 
them  had  been  his  own,  the  plaintifi's  earnings  would  have  been  appa- 
rently higher,  it  would  have  been  apparently  only,  because  the  cost  price 
of  the  frames  and  the  expense  of  repair  and  additional  rent  must  all  be 
really  deducted.  The  same  observation  applies  to  the  third  item,  12i.  3(f. 
for  a  boy  winding,  that  being  (as  stated)  a  distinct  operation  ;  and  the 
plaintiff,  therefore,  must  either  have  lost  his  own  time  in  doing  it,  or  paid 
for  getting  it  done  ;  and  nothing  excessive  is  insinuated  as  to  the  amount. 
The  most  objectionable  perhaps,  because  the  least  intelligible,  item  is  the 
last,  amounting,  however,  only  to  the  sum  of  6(f.  That  is  a  charge  of  Id, 
in  a  shilling  when  the  weekly  wages  of  the  plaintiff  exceed  14^.,  as  a 
compensation  to  the  defendant  for  a  per  centage  payable  by  him  to  the 
owner  of  the  frames  and  goods  on  the  amount  of  goods  manufactured,  and 
of  the  frames  so  employed.  Considering,  however,  the  amount,  it  may 
be  enough  to  say  that  this  deduction  also  is  according  to  the  usage  of 
trade ;  and,  as  nothing  is  stated  as  to  the  unreasonableness  of  it  in  the 
case,  the  court  perceives  no  sufficient  reasons  for  pronouncing  it  to  be 
unreasonable. 

We  have  already  observed  that  the  earlier  parts  of  the  act,  up  to  the 
twenty-third  section,  respect  the  payment  of  wages  in  goods  or  otherwise 
than  in  the  current  coin.  But  this  twenty-third  section  was  relied  upon 
in  argument  on  behalf  of  the  plaintiflT,  as  showing  that  the  statute  includes 
«»25i  other  transactions,  and  amongst  the  rest  ^deductions  for  rent^  and 
that  none  such  are  allowable  except  the  contract  be  in  writing, 
which  was  not  the  case  here.  It  is  thereby  declared  that  nothing  in  the 
said  act  contained  shall  prevent  the  employer  from  supplying  an  artificer 
with  divers  articles  therein  enumerated,  (not  material  to  the  present  pur- 
pose,) "nor  from  demising  to  any  artificer"  "the  whole  or  any  part  of 
any  tenement  at  any  rent  to  be  thereon  reserved  ;"  nor  from  making  «  any 
stoppage  or  deduction  from  the  wages  of  any  such  artificer  for  or  in  re- 
spect of  any  such  rent,"  provided  that  such  stoppage  or  deduction  shall 
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D0t  exceed  the  « trae  Talae  of  such  fuel,  materials,  tools,  implements,  hay, 
corn,  and  provender,''  (not  including  rentf)  **  and  shall  not  be  in  any 
case  made  from  the  wages  of  such  artificer,  unless  the  agreement  or  con- 
tract for  such  stoppage  or  deduction  shall  be  in  writing,  and  signed  by 
such  artificer." 

Upon  the  construction  of  this  clause,  first,  it  may  be  doubted  whether 
Ihere  has  been  any  «  demise"  of  any  thing  «  at  a  rent  thereon  reserved  :" 
next,  there  is  nothing  to  show  that  there  has  been  a  demise  «  of  the  whole 
Of  any  part  of  any  tenemenff^*  the  conyentional  phrase  "  frame  rent," 
which  is  used  in  the  case,  being  wholly  insufficient  to  establish  that  fact : 
and,  lastly,  as  has  been  already  noticed,  the  proviso  which  requires  a  con* 
tract  in  writing  in  order  to  legalize  a  stoppage  or  deduction  does  not 
include  rent.  We  are  of  opinion,  therefore,  that  this  section  does  not 
affect  the  question;  and  that  upon  the  whole  our  judgment  must  be  for 
the  defendant.  Judgment  for  defendant. 


•PAINE  against  The  Guardians  of  the  Poor  of  the  STRAND    [»326 

Union. 

The  gusniinns  of  a  poor-law  anion  cannot  bind  themselves  by  an  order,  not  under  seal,  for 
making  a  survey  and  map  (according  to  stat  C  &  7  W.  4,  c.  96,  s.  3,)  of  the  ratable  property 
in  a  parish  forming  part  of  the  union :  for  such  order  is  not  a  contract  necessarily  incident  to 
the  purposes  for  which  the  guardians  are  made  a  corporation  by  stats.  5  &  C  W.  4,  c.  60,  s.  7, 
and  5  &  6  Vict  c.  57,  s.  10 :  and  it  is  not  intended  by  stat  6  &  7  W.  4,  c.  9G,  s.  3,  that  tlie 
guardians  of  a  union  should  make  themselves  liable  for  the  expenses  of  such  plan. 

Norcan  such  guardians  bind  themselves  by  a  contract  without  seal,  (if  they  can  in  any  manner 
contract,)  to  remunerate  a  surveyor  for  attending  as  a  witness  on  appeal  against  a  parochial 
assessment  within  the  union. 

Assumpsit  for  work  and  labour,  care,  diligence,  services,  journeys  and 
atteAdanceSy  for  materials,  for  goods  sold  and  delivered,  and  on  an  account 
stated. 

Pleas.  1.  Non  assumpsit.  Issue  thereon.  2.  Payment  and  accept- 
ance :  verification.    Replication  denying  the  payment,  &c.    Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Middlesex  sittings  in  Michael- 
mas term,  1844,  it  appeared  that  the  plaintiff  was  a  surveyor,  and  that 
the  Guardians  of  the  Strand  Union,  in  November,  1841,  contracted  with 
him,  by  agreement  under  seal,  to  survey  for  them  the  property  in  the 
parish  of  St.  Clement  Danes  in  the  Strand  Union,  liable  to  poor-rate,  and 
to  make  a  plan  and  valuation  (a)  of  the  said  property,  with  a  book  of 

(a)  The  agreement  recited  that  the  Poor-law  Commissioners  had  ordered  such  survey,  plan 
and  valuation  to  be  made,  and  that  the  guardians  had  appointed  the  plaintiff  to  make  them. 

The  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  9G,  s.  3,  enacts :  "  That  when  it  shall  be  made 
to  appear  to  the  Poor-law  Commissioners  by  representation  in  writing  from  the  board  ot 
guardians  of  an  J  nnion  or  parish  under  their  common  seal,  or  from  the  majority  of  the  church- 
wardens,'* ttc^  **■  that  a  fair  and  correct  estimate  for  the  aforesaid  purposes,"  (see  ss.  1  &  2,) 
"  cannot  be  made  without  a  new  valuation,  it  shall  be  lawful  for  the  Poor-law  Commis- 
sioners, where  they  shall  sec  fit,  to  order  a  survey,  with  or  without  a  map  or  plan,  on  such 

VOL.  vuu  25  R 
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•3271  *^^^^^^^^^  >  (*®  P'^^  ^®  ^^  approved  of  by  the  guardians,  the  Pocr- 
law  Commissioners  and  the  Tithe  Commissioners,)  and  to  make 
and  deliver  to  the  guardians  a  duplicate  of  the  plan  within  one  month 
ailer  it  should  have  been  approved  of  by  the  Poor-law  Commissioners.  It 
was  also  a  part  of  that  agreement  that,  if  either  or  both  of  the  first  two 
poor-rates  for  St.  Clement  Danes,  to  be  made  on  the  said  valuation,  should 
be  appealed  against  on  the  ground  of  irregularity,  unfairness  or  incorrect- 
ness in  the  valuation,  &c.,  the  plaintiff  would,  on  three  days'  notice  from 
the  defendants  or  the  overseers  of  the  parish,  attend  before  the  justices  at 
special  or  petty  sessions,  and  at  the  general  or  quarter  sessions  or  any 
adjournment  thereof,  as  often  and  as  long  as  the  matter  of  such  appeal 
should  be  heard,  and  give  evidence  on  the  matter  of  such  objection, 
without  being  paid  or  demanding  any  fee,  reward,  or  compensation  from 
the  guardians,  churchwardens  or  overseers  for  such  attendance,  and  with- 
out charging  any  expenses  arising  therefrom. 

The  plaintiff  made  and  delivered  the  survey,  plan,  &c.,  according  to 
the  agreement :  they  were  submitted  to  the  Poor-law  and  Tithe  Commis- 
9nnQ^  sioners ;  and  it  was  *suggested,  by  a  communication  from  the  Poor- 
law  Commissioners  to  the  guardians,  that  an  outline  map  on  a  re- 
duced scale  should  be  prepared,  showing  the  relative  position  of  the  seve- 
ral parts  into  which  the  parish  of  St.  Clement  Danes  appeared  by  the  plan  I 
to  be  divided.  The  vestry  clerk,  on  behalf  of  the  guardians,  communi- ' 
cated  that  desire  to  the  plaintiff ;(a)  and  he  prepared  and  delivered  to  the 
vestry  clerk  the  reduced  copy,  for  which  he  charged  81.  Ss.  This  formed 
no  part  of  the  work  stipulated  for  in  the  agreement. 

The  plaintiff  attended  at  sessions  on  appeals  against  the  first  two  poor- 
rates  made  after  the  valuation.  The  guardians  were  of  opinion  that  the 
agreement  under  seal  did  not  take  effect  as  to  attendances  at  sessions  till 
the  valuation,  plan,  &c.,  should  be  approved  of  by  the  Poor-law  Commis- 
sioners ;  and  they  disclaimed  the  above-mentioned  attendances:  but,  after 
the  approval  of  the  Commissioners  had  been  obtained,  they  required  the 
plaintiff  to  attend  special  sessions,  in  pursuance  of  the  agreement,(i)  on 

scale  as  they  shaU  think  fit,  to  l>e  made  and  taken  of  the  messuages,  lands,  and  other  heredita- 
ments liable  to  poor-rates  in  snch  parish,  or  in  all  or  any  one  or  more  paristhes  of  such  a  unioD: 
and  a  valuation  to  be  made  of  the  said  messuages,  lands,  and  other  hereditaments,  according 
to  their  annual  value,  and  to  direct  such  guardians  to  appoint  a  fit  person  or  persons  to  make 
and  take  every  such  survey,  map  or  plan,  and  valuation,  and  to  make  provision  for  paying;  tha 
costs  of  every  such  survey,  map  or  plan,  and  valuation,  either  by  a  separate  rate  or  by  a  cbar«:e 
on  the  poor-rates,  as  they  may  see  fit ;  but  in  case  of  such  charge  being  made,  then  pro\'i$)on 
shall  l>e  made  for  paying  off  not  less  than  one-fifth  of  the  sum  charged  on  the  rates,  and  tuch 
interest  as  may  from  time  to  time  l>e  payable  in  respect  of  such  charge  or  any  part  thereof  in 
each  succeeding  year,  till  the  whole  is  repaid.'' 

(a)  The  letter  was  ns  follows :  **  I  am  directed  by  the  Board  of  Guardians  to  call  jour 
immediate  attention  to  the  accompanying  copy  of  a  refx>rt  furnished  by  Captain  Dawson  of 
the  Tithe  Commission  office  to  the  Poor-law  Commissioners ;  and  I  am  to  inform  you  th^t 
any  corrections  you  may  be  desirous  of  making  in  the  plans  must  be  made  only  at  tliia  office, 
the  board  not  feeling  warranted  in  parting  with  the  plans  after  the  payment  made.  I 
am/'  &c. 

(6)  Notice  was  served,  beginning  as  follows :  «  Notice  is  hereby  given,"  &c^  « that  yw* 
ve  required  by  the  Guardians,'*  &c.,  **  personally  to  attend,  pursuant  to  the  provisions  ocsi 
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appeals  against  the  rates ;  such  rates  being  the  first  and  second  after  the 
appro?al,  but  not  the  first  or  second  after  the  actual  making  and  delivery 
•of  the  valuation.  The  plaintiff  replied,  by  letter,  that  his  attend-  r«oQQ 
ance  must  be  without  prejudice  to  his  right  of  remuneration :  and  ^ 
he  attended,  but  charged  the  defendants  121. 12s.  in  his  particular  of  de- 
mand for  <«  attending  appeals  at  the  Sessions,  Surrey  Street,  since  the 
second  rate  made  upon  the  valuation  prepared  by  the  plaintiff." 

The  plaintiff's  demand  for  the  reduced  plan,  &c.,  and  attendances,  and 
00  other  accounts,  was  42/.  lOs.  6d. 

It  was  objected  at  the  trial :  1.  That  the  contract  for  the  reduced  plan 

was  not  comprehended  in  the  original  agreement,  and  therefore  did  not 

bind  the  guardians,  who,  being  a  corporation,  could  not  make  such  a  con« 

tract  otherwise  than  undgr  seal.    2.  That  the  same  objection  applied  to 

the  attendances  at  sessions,  if  they  were  not  given  under  the  agreement ; 

and  that,  on  the  true  construction  of  that  instrument,  they  were  not  so 

given:  and,  further,  that  neither  a  corporation  nor  any  other  party  could 

be  bound  by  contract  to  give  compensation  for  the  attendance  of  a  wit-r 

ness,  beyond  the  ordinary  allowance  for  expenses.    The  learned  judge  wa:^ 

of  opinion  that  the  guardians  had  misconstrued  the  agreement,  and  that 

the  latter  attendances  had  not  been  given  under  it.     He  also  thought  that 

the  reduced  plan  was  no  part  of  the  subject-matter  of  the  agreement.     He 

reserved  the  other  points,  and  left  it  to  the  jury  to  say  whether  the  reduced 

plan  had  been  made,  and  the  attendances  now  in  question  given,  at  the 

request  of  the  guardians,  for  a  compensation,  and  what  compensation  was 

reasonable.     The  jury  thought  the  plaintiff  entitled  to  recover  on  both 

demands.     Verdict  for  plaintiff;  damages  (assessed  in  separate  sums) 

23/.  2s. 

Plaiiy  in  the  ensuing  term,  obtained  a  rule  to  show  *cause     i-vooa 
why  a  new  trial  should  not  be  had,  or  (according  to  leave  re- 
served) why  a  nonsuit  should  not  be  entered.     In  Michaelmas  vacation, 
1845,(a) 

Willmare  showed  cause.  First,  the  guardians  may  be  sued  by  that 
name,  but  are  not  such  a  corporation  as  may  exempt  itself  from  liability 
00  contracts  not  under  seal.     Stat.  5  &  6  W.  4,  c.  69,  s.  7,(6)  enacts 

tained  io  a  certain  oontract  in  writing  entered  into  between  you  and  the  said  guardians,  bear^ 
iDg  date,'^  Stc^  *<  at  a  special  session,"  &c^  **  to  be  held,"  &c^  "  and  at  any  and  every  ad|journ- 
ment  of  such  special  session,  and  give  evidence,"  &c. 

(a)  December  9th.    Before  Lord  Denman,  C.  J.,  Patteson,  and  Wightman,  Js. 

(b)  Stat.  5  &  6  W.  4,  c.  69,  « to  facilitate  the  conveyance  of  workhouses  and  other  property 
of  parishes  and  of  incorporations  or  unions  of  parishes  in  England  and  Wales,"  enacts  as 
follows : 

Sect  7.  «  And  for  the  more  easy  execution  of  the  purposes  of  this  oct,  and  of  the  laws  re- 
lating to  the  poor,  be  it  enacted,  that  tlie  guardians  of  the  poor  of  every  union  already  formed 
or  which  hereaAer  shall  be  formed  by  virtue  of  the  aforesaid  act,"  (4  &  5  W.  4,  c.  76,)  «  and 
of  every  parish  placed  under  the  control  of  a  board  of  guardians  by  virtue  of  the  said  act, 
■hall  respectively  from  the  day  of  their  first  meeting  as  a  board  become  or  be  deemed  to 
have  become,  and  they  and  their  successors  in  office  shall  for  ever  condnue  to  be,  for  all  the 
purposes  of  this  act,  a  corporation,  by  the  name  of  the  Guardians  of  the  poor  of  the 
uuon  (or  of  the  parish  of  )  in  the  coun^  of  j  and  as  such  coipovation  tht 
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that  Ae  guardians  of  every  Union  shall  «  from  the  day  of  their  first  meet* 
ing  as  a  board  become  or  be  deemed  to  have  become,  and  they  and  their 
successors  in  office  shall  for  ever  continue  to  be,  f^r  all  the  purposes  of 
this  act,  a  corporation."  The  purposes  are  those  pointed  out  by  the  title 
e(  the  act,  Avhich  is  passed  « to  facilitate  the  conveyance  of  workhouses 
and  other  property  of  parishes"   and  Unions.      Sect.   7  goes  on  to 

*3311  ^^'^^^^  ^^^^  "^^  5"^^  corporation"  the  guardians  are  empowered 
"to  accept,  take,  and  hold"  lands,  &c.,  for  the  benefit  of  such 
union  or  parish,  to  «use  a  common  seal,"  and  by  their  corporate  name  to 
bring  and  defend  actions.  It  would  not  have  been  necessary  to  specify 
these  incidents,  if  they  had  been  made  a  corporation  for  all  purposes. 
Stat.  5  &  6  Vict.  c.  57,  s.  16,(a)  contains  similar  provisions,  leading  to 
the  same  inference.  [Patteson,  J.  The  former  statute,  s.  7,  enacts 
that,  «  for  the  more  easy  execution  of  the  purposes  of  this  act,  and  of  the 
laws  relating  to  the  poor,"  the  guardians,  as  a  corporation,  may  take  lands 
and  use  a  seal,  and  that  they  may  sue  and  be  sued  in  respect  of  property 
before  described,  or  any  bonds,  contracts,  securities  or  instruments  given 
or  to  be  given  to  them.]  It  is  said  that  they  "  are  further  empowered  by 
that  name"  (not  as  a  corporation)  <<  to  sue  and  be  sued,"  &c.  When  it 
was  suggested,  in  Mayor  of  Ludlow  v.  Charlton^  6  M.  &  W.  815,  819. 
that  «  actions  may  be  maintained  against  a  board  of  guardians,"  Rolfe,  B., 
said :  «  They  are  only  corporations  for  particular  purposes." 

Secondly,  assuming  the  defendants  to  be  such  a  corporation  as  may 
allege  that  its  contracts  ought,  ordinarily,  to  be  under  seal,  the  defence 
is  not  open  in  the  present  case.  These  are  contracts,  for  a  small 
•2321  'pecuniary  consideration,  actually  executed,  on  the  request  of  the 
guardians;  the  plan  and  valuation,  at  least,  were  things  within 
the  ordinary  scope  of  their  business;  and  the  reduced  plan  was  sub- 
sidiary to  these.  The  preparing  of  such  documents,  when  wanted,  was 
among  the  matters  of  daily  necessity  in  the  affairs  of  a  corporation,  which 
may  be  contracted  for  without  seal.  The  case,  therefore,  is  within  the 
authority  of  Beverley  v.  lAncoln  Gas  Company j  6  A.  &  E.  829 ;  Church  v. 
Imperial  Gas  Company^  6  A.  &  E.  846 ;  and  De  Grave  v.  Mayor^  4"c., 
of  Monmouth,  4  Car.  &  P.  111.  The  case  (cited  in  making  this  motion) 
oi  Arnold  v.  The  Mayor  of  Poole,  4  Man.  &  G.  860,  differed  materially : 

said  guardians  are  hereby  empowered  to  accept,  take,  and  hold,  for  tlie  benefit  of  soch  union 
or  parish,  any  buildings,  lands,  or  hereditaments,  goodii,  effects,  or  other  property,  and  may 
use  a  common  seal ;  and  they  are  further  empowered  by  that  name  to  bring  actions,  to  pwt 
fer  indictments,  and  to  sue  and  be  sued,  and  to  take  or  resist  all  other  proceed ifigs  for  or 
in  relation  to  any  such  property,  or  any  bonds,  contracts,  securities,  or  instruments  given  or 
to  be  given  to  them  in  virtue  of  their  office/* 

(a^  Stat  6  &  6  Vict  c.  57,  «  To  continue  until  the  31st  day  of  July,  1 847,  and  to  the  end  of 
the  then  next  session  of  parliament,  tlie  poor-law  commission ;  and  for  tiie  further  amend' 
ment  of  the  laws  relating  to  the  poor  in  England,"  enacts : 

Sect  16.  «  That  it  shall  be  lawful  for  every  board  of  guardians  constituted  under  the  sai<f 
fi'st  recited  act"  (4  &  5  W.  4,  c.  76)  "  to  accept,  take,  and  hold,  on  behalf  of  the  union  ot 
parish  respectively  for  which  they  may  act,  any  lands,  buildings^  goods,  effects  or  oflicr  pro* 
|wrty  as  a  corporation,  and  in  all  cases  to  sue  and  be  sb^  in  their  corporate  name.'* 
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the  sum  claimed  was  large,  and  the  transactions  not  in  the  common 
course  of  business.  The  same  observations^  ^Pp'y  ^^  Mayor  of  Ludlow  v. 
Charltottj  6  M.  &  W.  815.  The  exceptions  to  the  rule  requiring  a 
sealed  contract  were  fully  admitted  by  the  Court  of  Common  Pleas  in 
Tie  Fishmongers^  Company  v.  Robertson^  5  M.  &  G.  131|<though  the  busi- 
ness done  in  that  case  did  not  fall  within  them. 

Thirdly,  the  action  lay  for  attendances  at  the  sessions.     The  guardians, 
in  their  agreement,  had  recognized  such  attendances  as  being  a  subject  of 
compensation  but  for  the  express  stipulation  therein  made  ;  and,  after  that 
bad  ceased  to  operate,  they  must  be  taken  to  have  impliedly  promised  com- 
pensation when  they  required  further  attendances.    In  Collins  v.  Godefroy^ 
1 B.  &  Ad.  950,(a)  it  was  held  that  remuneration  for  loss  of  time  in  attending 
as  a  witness  could  not  be  recovered  in  an  action ;  but  there  the  *^plain-     r«333 
tiffhad  been  subpcenaed  and  was  bound  to  attend ;  and  the  decision     ^ 
(urned  on  that  fact.    But  the  case  is  different  where  the  witness  is  under 
no  compulsion  to  attend.   Attorneys  and  medical  men  have  always  had  a  re- 
muneration for  their  loss  of  time  in  appearing  as  witnesses.   And  in  Loner- 
gan  V.  The  Royal  Exchange  Assurance^  7  Bing.  729,  it  was  held  that  the 
prothonotary  might  allow  in  taxation  the  charges  of  a  witness  who,  being 
out  of  England,  could  not  be  subpoenaed,  and  who  refused  to  attend  un- 
less his  expenses  were  paid.     [Patteson,  J.     The  decision  of  special 
sessions  on  appeal  against  a  rate  is  conclusive,  by  stat.  6  &  7  W.  4,  c* 
^»  s.  6,  if  not  appealed  against  at  Quarter  Sessions :  there  must  be  some 
mode  of  compelling  attendance  at  such  a  court,  independently  of  any 
contract.]     Sect.  70  of  stat.  7  &  8  Vict.  c.  101,  (which  incorporates  by 
reference,  (ft)  stat.  6  &  7  W.  4,  c.  96,)  gives  a  proceeding  by  summons 
for  this  purpose.   (Pashley^  for  the  defendants,  referred  to  Regina  v.  Green* 
^''^ayf  7  Q.  B.  126,  as  showing  that  a  Crown  office  subpcena  might  issue.) 
The  guardians  did  not  rely  upon  a  subpoena,  but  required  attendance  aa 
under  the   contract :   the  plaintiflf  went  accordingly ;   and  they  availed 
themselves  of  his  evidence.     [Wightman,  J.    He  was  not  obliged  to  go 
when  the  notice  called  upon  him  to  attend  under  the  contract ;  that  is, 
for  nothing.]     It  seems  to  be  the  result  of  the  cases  that  a  party  not  ac- 
tually compelled  by  subpoena  may  insist  on  being  paid  if  he  attends,  and 
charge  for  his  attendance.     But,  if  the  opinion  of  the  court  is  against  th^ 
plaintiff  on  this  point,  it  will  not  be  insisted  upon.     The  damages  are  as- 
sessed separately. 

*E.  V.  Williams  and  PasUey^  contra.  First,  the  defendants  r*334 
are,  for  general  purposes,  a  corporation.  Stat.  5  &  6  W.  4,  c.  ^ 
69,  s.  7,  gives  them  the  incidents  of  one ;  successors,  a  common  seal,  and 
a  corporate  name.  Some  superfluous  words  (« for  the  more  easy  exe- 
cution," &c«)  which  are  added  cannot  control  the  substantive  enactment. 
The  doctrine  as  to  the  creation  of  a  body  corporate  by  implicatioa  is 

(a)  BeeBtiUaUr,  Sydm$^  10  A.  &£.  16fi. 
(6;  See  tact  74,  and  Mat  6  ib  6  Vict  o.  57,  n  IS. 
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explained  by  TTie  Case  of  Sutton^ s  Hospital^  10  Rep.  23  a,  30  b,  and 
The  Conservators  of  the  Siver  Tone  v.  ^sh,  10  B.  &  C.  349.  (a) 

Secondly,  assuming  that  the  defendants  are,  in  the  general  sense,  a 
Corporation,  they  could  not  contract  by  parol  for  the  work  and  services  in 
question,  because  the  contract  did  not  relate  to  a  purpose  for  which  die 
corporation  was  created.  In  this  respect  the  case  difit-rs  from  Beverley  v. 
Lincoln  Gas  Company^  6  A.  &  £.  829,  where,  though  the  court  intimated 
generally  that  a  corporation  ((may  be  a  party  to  an  agreement  not  under 
seal,  at  least  for  the  purpose  of  suing  on  it ;  and  it  would  be  rather  strong 
to  deny,  at  the  same  time,  that  it  could  be  a  party  to  it  for  the  purpose 
of  being  sued  on  it,"  (6)  (a  proposition  going  farther  than  was  necessary, 
and  not  borne  out  by  the  authorities,)  yet  they  finally  gave  judgment  on 
the  ground  that  the  contract  before  them  was  essential  to  the  purposes  for 
which  the  corporation  was  created.  This  seems  to  have  been  considered 
the  principle  of  the  decision  when  it  was  referred  to  in  Church  v.  Impe- 
rial  Gas  Company^  6  A.  &  £.  846,  859,  and  in  Gibson  v.  East  India 
•3351  Company,  5  New  C.  262,  270 ;  and  the  rule  of  law  *laid  down  in 
the  latter  case  was  limited  accordingly.  Preparing  a  plan  with 
a  view  to  the  proper  assessing  of  a  poor-rate  is  not  essential  to  the  pur- 
poses of  a  board  of  poor-law  guardians:  it  forms  no  part  of  their  general 
duties,  though  they  are  required  to  prepare  such  plan  if  called  upon,  under 
a  particular  enactment.  The  Court  of  Exchequer,  in  Mayor  of  Ludlow  v. 
Charletonj  6  M.  &  W.  815,  expressly  recognises  the  doctrine,  stated  in 
Church  V.  The  Imperial  Gas  Company,  6  A.  &  £.  861,  that  the  rule  for- 
bidding corporations  to  contract  without  seal  is  subject  to  exceptions  on 
the  principle  of  <(  convenience,  amounting  almost  to  necessity,"  where  its 
application  (<  would  occasion  very  great  inconvenience,  or  tend  to  defeat 
the  very  object  for  which  the  corporation  was  created:"  and,  in  the 
former  case,  Rolfe,  B.,  delivering  the  judgment  of  the  court,  adverted  to 
the  corporations  established  in  modern  times  for  the  purpose  of  carrying  on 
speculations  in  trade,  and  said  :  (c)  <«  Where  the  nature  of  their  constitu- 
tion has  been  such  as  to  render  the  drawing  of  bills,  or  the  constant  making 
of  any  particular  sort  of  contracts  necessary  for  the  purposes  of  the  cor- 
poration, there  the  courts  have  held  that  they  would  imply  in  those  who 
are,  according  to  the  provisions  of  the  charter  or  act  of  parliament,  car- 
rying on  the  corporation  concerns,  an  authority  to  do  those  acts,  without 
which  the  corporation  could  not  subsist.  This  principle  will  fully  war- 
rant the  recent  decision  of  the  Court  of  Queen's  Bench  in  Beverley  v.  Ltn- 
coln  Gas  Light  and  Coke  Company,  6  A.  &  £.  829."  The  principle, 
however,  is  inapplicable  to  the  present  case.  Similar  language  was  used 
♦2361  ^y  ^^^  Court  of  Common  Pleas  in  Arnold  v.  the  *Mayor  of  Poole, 
•'  4  M.  &  G.  860, 895,  where  the  doctrine  of  Mayor  of  Ludlow  v. 
Charkton,  6  M.  &  W.  815,  was  referred  to  and  adopted.     Nor  was  it 

(a)  See  Jfffiry§  v.  Cfurr,  3  E  &  Ad.  833.    Also  Tearb.  Hil.  2  H.  7,  foL  13  A.  pL  10. 
(6)  P.  839.  (c}6M.&W.  821. 
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departed  from  in  Jfie  FUhmangers^  Company  v.  Robertson^  5  M.  &  G.  131. 
That  case  did  not  proceed  upon  the  ground  that  a  corporation  is  liable 
OQ  a  contract  if  executed,  which  could  not  be  enforced  if  executory  (a 
distinction  taken  in  East  London   Water   Works  Company  v.  Bailey^ 
4  Bing.  283,  but  rejected  in  Church  v.  Imperial  Gas  Company^  6  A.  &E. 
860,  and  several  other  cases:)  the  ground  of  decision  was,  that  the  de- 
fendants,  having  received  the  benefit  of  the  contract  at  the  hands  of  the 
corporation,  could  not,  when  sued  upon  it  by  them,  allege  that  it  was  not 
mutually  binding,  and  that  the  corporation  would  not  have  been  legally 
liable  upon  it  at  the  suit  of  the  defendants.     Tixdal,  C.  J.,  said  there  :{a] 
"The  cases  referred  to  on  guarantees  (see  particularly  the  judgment  in 
Keitneway  v.  Treleavany  5  M.  &  W.  498,  501,)  and  in  the  Statute  of  Frauds, 
where  the  contract  has  been  signed  by  the  defendant  only,  and  not  by 
the  plaintiff,  but  allowed  to  be  enforced  by  action,  notwithstanding  the 
objection  of  a  want  of  mutuality,  tend  strongly  to  support  the  principle 
on  which  we  consider  the  present  action  maintainable."     The  only  point 
in  which  this  court  has  diflfered  from  the  others  on  the  present  subject  has 
been  by  ascribing  (in  Beverley  v.  Lincoln  Gas  Company^  6  A.  &  £.  829, 
839)  the  liability  of  corporations  to  reciprocal  obligation,  in  a  manner  which 
the  other  authorities  do  not  sanction.     The  case  of  guarantee  shows  that 
such  reciprocity  is  not  essential.    The  party  taking  a  guarantee  for  goods 
'to  be  supplied  need  not  bind  himself  to  supply  them.     [Patte-     r*o<yj 
sOiV,  J.     There  is  a  suspended  contract  on  his  part*     He  is  not 
obliged  to  furnish  the  goods;  but  the  contract  of  guarantee  cannot  come 
into  operation  till  he  has  done  so.     Lord  Denman,  C.  J.     There  is  a 
provisional  mutuality.     Wightman,  J.     It  is.  If  you  supply,  I  will  be 
responsible.]     The  question  here  is,  strictly,  whether  the  case  is  brought 
within  any  of  the  exceptions  to  the  general  rule  as  to  contracts  by  cor- 
porations :  and  the  only  one  that  could  be  supposed  applicable  is  that 
which  allows  parol  contracts  for  things  essential  to  the  purposes  of  the 
corporation.     [Wightman,  J.     Do  not  you  put  this  too  narrowly.?    Tin- 
DAL,  C.  J.,  in  Gibson  v.  The  East  India  Company^  5  New  Ca.  270,  speaks 
of  the  modern  exceptions  as  established  where  the  contract  is  one  of  which 
the  allowance  is  necessary  for, «  or  incidental  to,"  the  purposes  of  the  cor* 
poratiun.     The  law  is  not  so  laid  down  in  Mayor  oj" Ludlow  v.  Charlton^ 
6  M.  &  W.  821,  822,  or  Arnold  v.  the  Mayor  of  Pook,  4  M.  &  G.  895 ; 
Church  v.  Imperial  Gas  Company^  6  A.  &  £.  861,  and  other  leading 
cases.  (6)     Almost  any  act  of  a  board  of  guardians  may  be  deemed  in- 
cidental to  the  purposes  of  their  appointment.     But  the  making  of  sur« 
veys  and  maps  is  an  object  quite  beside  their  original  and  regular  func« 

(a)  5M.&G.  195. 

(6)  PlBAbley  cited,  as  illostratiug  this  part  of  the  subject,  (in  addition  to  the  cases  mentioned 
in  the  text,)  Uie  judgment  of  this  court  in  Yarborough  v.  Thi  Bank  of  England,  IG  East,  0; 
BnmghUm  r.  TktManchuter  Waterworkt  Company^  3  B.  &  Aid.  1 ;  Manby  v.  Long^  3  Lev.  107 ; 
JRex  V.  Bigg,  3  P.  Wms.  419 ;  2  Kent's  Commentaries,  290,  291,  and  note  (b),  ibid,  and  299': 
(ed.  New  York,  1840.)    See  al«o  HaU  v.  Thi  Ma^,  ^^ofSipmma,  5  Q.  fi.  526. 
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tions ;  and  stat  6  &  7  W.  4,  c.  96,  s.  3,  requires  this  to  be  done  under 
the  direction  of  the  Poor-law  Commissioners,  after  the  guardians  (if  they 
*3381  ^'^^^''^^'^  *^^  B^^  matter)  shall  have  certified  under  their  common 
-^  seal  that  the  work  is  necessaiy.  [Patteson,  J.  By  sect.  3,  a 
rate  is  to  be  laid  for  paying  the  expenses.  It  seems  difficult  to  say  that  any 
thing  for  which  they  may  require  a  rate  is  not  essential  for  the  purposes 
of  their  incorporation.]  It  cannot  therefore  be  assumed  that  they  may,  at 
their  discretion,  give  an  order  for  such  a  thing  without  affixing  their  seal. 
By  sect.  3  the  legislature  seems  to  contemplate  that  the  maker  of  the  sur- 
vey shall  not  bring  an  action  at  all,  but  shall  be  paid  in  the  manner  there 
pointed  out.  [Patteson,  J.  That  was  suggested  at  the  trial;  but  I 
thought  it  could  hardly  have  been  meant  that  his  remedy  should  be  con- 
fined to  a  process  running  over  five  years.]  If  the  gruardians  are  to  be* 
come  liable  in  an  action,  the  legislature  must  be  taken  to  intend  that  they 
shall  become  so  by  the  ordinary  means  applicable  to  the  state  of  things 
created  by  the  statute ;  Murray  v.  The  East  India  Company^  5  B.  &  Aid. 
204,  210.  [Lord  Denman,  C.  J.,  mentioned  De  Grave  v.  J%e  Mayor ^  4rc., 
of  Monmouth  J  4  Car.  &  P.  1 1 1 .]  That  case  is  inconsistent  with  Arnold  v. 
The  Mayor  of  Poole^  4  M.  &  G.  860  \{a)  and  the  correctness  of  the  ruling 
may  be  questioned. 

The  expenses  of  attendance  at  sessions  cannot  be  claimed.  fPATTE- 
soN,  J.  The  plaintiff  might  have  refused  to  attend  without  payment 
or  an  undertaking  by  deed.}  (The  court  declined  to  hear  this  point  fur- 
ther argued.)  Cur.  adv.  vult. 

Lord  Denmak,  C.  J.,  in  the  vacation  after  this  term,  (February  12th,) 
delivered  the  judgment  of  the  court. 

*3391  ^I'^is  ^9S  d°  action  of  assumpsit  for  work  and  labour,  to  which 
the  defendants  pleaded  the  general  issue.  At  the  trial,  it  appeared 
that  the  defendants,  who  are  a  corporate  body  by  stats.  5  &  6  W.  4,  c. 
69,  8.  7,  and  5  &  6  Vict.  c.  57,  s.  16,  had,  by  direction  of  the  Poor-law 
Commissioners  under  stats.  6  &  7  W.  4,  c.  96,  s.  3,  proceeded  to  make 
a  survey  and  map  of  the  parish  of  St.  Clement  Danes,  one  of  the  parishes 
comprised  in  the  Strand  Union.  An  agreement  under  seal  was  entered 
into  between  the  defendants  and  the  plaintiff  for  making  such  plan  and 
survey ;  and  they  were  accordingly  made :  but  afterwards  it  became  de- 
sirable that  a  reduced  plan  should  be  made ;  for  which  a  verbal  order, 
not  under  seal,  was  given  to  the  plaintiff. 

The  action  was  brought  for  the  price  of  such  reduced  plan,  and  also  for 
the  attendances  of  the  plaintiff  as  a  witness  at  some  special  sessions  of 
justices.  At  the  trial  it  was  objected  that  the  order  for  the  reduced  plan, 
not  being  under  seal,  was  not  binding  on  the  defendants  by  reason  of 
their  corporate  character ;  that  the  same  objection  applied  to  the  attend- 
ances before  justices ;  and,  further,  that  no  person  was  by  law  entitled 
to  compensation  for  such  attendance  in  any  case.     The  objections  were 

(a)  See  iSifiiMT.  ir«yor^&am/ord;6  Q.  B.  433. 
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overruled,  leave  being  given  to  move  for  a  nonsuit :  and  the  jury  found  a 
Terdict  for  the  plaintiff  for  separate  sums  on  each  demand.  A  rule  nisi 
for  a  nonsuit  having  been  obtained,  the  demand  for  attendances  was, 
upoD  cause  being  shown,  abandoned :  and  the  sole  question  now  for  con- 
sideration relates  to  the  demand  for  the  reduced  plan. 

The  general  rule  is  not  denied,  that,  in  order  to  make  a  contract  bind- 
ing upon  a  corporate  body,  it  must  be  under  seal.  To  this  rule,  however, 
.  there  are  no  doubt  *some  exceptions:  and  several  cases  were  t-^oaq 
cited  upon  the  argument  to  show  that  the  present  case  comes 
within  the  principles  on  which  such  exceptions  rest.  Perhaps  the  cas« 
which  went  farthest  is  that  of  Beverley  v.  Lincoln  Gas  Company,  6  A.  & 
£.  829,  which,  however,  will  be  found,  on  examination,  to  be  within  the 
exceptions  which  have  been  uniformly  laid  down.  The  reason  for  the 
general  rule,  and  the  propriety  of  adhering  to  it,  are  fully  explained  in 
the  judgment  of  the  Court  of  Exchequer  in  the  case  of  The  Mayor  of 
Laihw  v.  Charlton^  6  M.  &  W.  815,  in  which  that  court  expressed  its 
full  concurrence  with  this  court  in  respect  to  the  exceptions  to  the  rule  as 
stated  in  Church  v.  Imperial  Gas  Company^  6  A.  &  E.  846.  And  the 
same  law  was  laid  down  by  the  court  of  Common  Pleas  in  Arnold  v.  2%« 
Mayor  of  Poole^  4  Man.  &  G.  860,  and  The  Fishmongers^  Company  v» 
Robertson^  5  Man.  &  G.  131. 

Now,  if  the  present  case  be  within  any  exception  to  the  rule,  it  mitst 

be  that  which  excepts  contracts  which  are  necessarily  incident  to  the  pur* 

poses  and  objects  for  wnich  the  corporation  was  created,  as  the  drawing 

and  accepting  bills  to  a  trading  company,  or  the  purchase  of  coal  and 

machinery  to  a  gas  company.     Let  us  then  try  this  contract  by  such  cri* 

terion.    The  defendants  are  incorporated  for  the  purpose  of  managing  aid 

conducting  the  relief  and  maintenance  of  the  poor  within  several  parishes 

formed  into  a  Union.     The  expenditure  of  the  money  collected  for  these 

purposes  is  intrusted  to  them ;  but  they  have  nothing  to  do  with  the  mak* 

ing  rates  on  the  respective  parishes,  or  collecting  them  when  made. 

*The  plan  la  question  was  ordered  by  the  Poor-law  Commission-     r*Q4| 

ers  under  the  third  section  of  stat.  6  &  7  W.  4,  c.  96,  on  the  re-     ^ 

presentation  of  the  defendants,  at  the  request  of  the  parish  of  St.  Clement 

Danes.     This  was  not  quite  regularly  done  under  that  act ;  for  it  is  plain 

that  the  representation  ought  to  have  been  made  direct  by  the  parish 

authorities  to  the  Poor-law  Commissioners.     The  plan  was  wanted  in 

order  to  enable  a  fair  and  correct  estimate  to  be  made  of  the  net  value  of 

the  hereditaments  rated  in  that  parish :  the  other  parishes  in  the  Union 

had  nothing  to  do  with  it,  nor  were  in  any  way  benefited  by  it ;  so  that 

the  making  the  plan  cannot  have  been  in  any  way  incident  to  the  pur« 

poses  for  which  the  defendants  were  incorporated,  which  purposes  related 

to  the  whole  Union;  the  defendants  having  no  power  to  act  as  a  corpora* 

tion  in  matters  confined  to  any  particular  parish. 

The  same  third  section  provides  for  the  mode  in  which  the  costs  of  suck 

TOL.  Till.  26 
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survey  and  plan  shall  be  paid ;  which,  perhaps,  is  not  very  easy  to  under* 
stand :  but  it  is  plain  that  the  legislature  did  not  intend  the  guardians  of 
the  Union  to  make  themselves  liable  for  the  amount. 

Under  these  circumstances,  we  are  of  opinion  that  this  case  is  not  with- 
in the  exceptions  to  the  general  rule  as  to  contracts  by  bodies  corporate?, 
and  that  the  rule  for  nonsuit  must  be  made  absolute.        Rule  absolute. 


•342]    ♦HAYNE  against  RHODES  and  Others.  Monday,  January  12th. 

Declaration  alleged  that  plaintifi*,  at  request  of  defendant^  retained  and  employed  them  aa 
attorneys,  for  fees,  &c.,  to  use  due  care  in  ascertaining  the  title  of  R.  to  lands,  which  were 
to  be  charged  as  security  for  payment  of  600/.  by  R.  to  plaintiff,  and  to  take  due  care  that 
the  same  should  be  a  sufBcient  security  for  payment  of  the  600/.  by  R.  to  plaintiif;  and,  in 
consideration,  &c.,  defendants  promised  plaintiif  to  use  due  care  and  diligence  in  and  about 
ascertaining  tlie  title  of  R.  to  the  lands,  and  to  take  due  care  that  the  same  should  be  a  suf- 
ficient security  for  such  repayment  of  the  600/.  by  R.  to  plaintiff. 

Htldf  that  the  undertaking  of  the  defendants,  as  laid,  did  not  comprehend  any  inquiry  into  the 
value  of  the  lauds. 

Assumpsit.  The  declaration  stated  that,  before  the  making  of  the  pro- 
mise, to  wit,  on,  &c.,one  George  Ross  had  projected,  and  had  then  begun 
to  form,  a  joint-stock  company,  to  wit,  the  Holborn  Improvement  Com- 
pany, and  had  then  given  public  notice  that  he  then  proposed  and  in- 
tended, for  and  on  behalf  of  the  said  Company,  to  apply  to  Parliament,  in 
the  then  next  session,  (3  &  4  Vict.,)  for  an  act  to  enable  the  said  Compa- 
ny to  carry  into  effect  the  objects  of  the  said  Company,  to  wit,  &c.  That 
G.  Ross  was  thereupon  afterwards,  to  wit,  on,  &c.,  authorized  by  the  said 
company,  subject  to  confirmation  by  their  provisional  Committee  of  man- 
agement, to  nominate  and  appoint  a  secretary  to  the  company.  That  it 
was  thereupon  then  proposed  by  G.  R.  that  he  should,  subject  to  confir- 
mation, &c.,  nominate  and  appoint  plaintiff  secretary  at  a  certain  salary, 
to  wit,  400/.  per  annum,  to  commence  from  the  day  and  year  aforesaid, 
payable  quarterly,  and  that,  for  and  in  consideration  of  such  nomination 
and  appointment,  and  provided  the  same  should  be  confirmed,  &c.,  plain- 
tiff should  pay  and  advance  to  G.  R.,  with  the  privity  and  consent  and 
for  the  benefit  and  profit  of  the  company,  a  large,  &c.,  to  wit,  the  sum  of 
600/.,  to  be  repaid  and  returned  by  G.  R.  to  plaintiff  in  case  such  act 
should  not  be  obtained  in  one  or  other  of  the  two  next  sessions  of  parlia- 
ment, to  wit,  3  &  4  Vict,  or  4  &  5  Vict.,  less  the  excess,  if  any,  above 
»?4^1  ^^^^'9  which  should,  •at  and  after  the  expiration  of  certain  notice 
to  be  given  by  plaintiflfto  G.  R.  as  in  the  declaration  mentioned, 
have  been  received  on  account  of  such  salary  as  aforesaid  by  plaintiff,  to- 
gether with  a  sum  equal  to  5/.  per  cent,  interest  on  the  money  to  be 
80  repaid,  computed  from  28th  January,  1840  ;  and  that,  as  a  security  for 
the  repayment  of  the  said  sum  of  600/.  by  the  said  G.  R.  to  plaintiff  in 
case  such  act  as  aforesaid  should  not  be  obtained  in  one  or  other  of  the 
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aforesaid  sessions^  &c.,  less  the  excess,  &c.,  G.  R.  should  charge  and 
encumber  certain  lands,  tenements  and  premises  of  the  said  G.  R.  situate 
in  Somersetshire. 

And  thereupon  afterwards,  to  wit,  on,  &c.,  plaintiff,  at  the  request  of 
defendants,  retained  and  employed  defendants  as  the  attorneys  of  and  for 
the  plaintifi*,  for  fees  and  reward  to  them  in  that  behalf,  « to  use  due  and 
proper  care  in  ascertaining  the  title  of  the  said  G.  R.  to  the  said  lands, 
tenements  and  premises,  and  to  take  due  and  proper  care  that  the  same 
should  be  a  sufficient  security  for  the  repayment  of  the  said  sum  of  600/. 
by  the  said  G.  R.  to  the  plaintiff,  in  case  such  act  of  parliament  as  afore- 
said should  not  be  obtained  within  one  or  other  of  the  aforesaid  sessions 
of  parliament,  less  the  excess,"  &c. ;  and,  in  consideration  of  the  last- 
mentioned  premises,  defendants  then  promised  plaintiffs  to  use  due  and 
proper  care  and  diligence  in  and  about  ascertaining  the  title  of  the  said 
G.  R.  to  the  said  lands  and  tenements  and  premises,  and  to  take  due  and 
proper  care  that  the  same  should  be  a  sufficient  security  for  such  repay- 
ment of  the  said  sum  of  600/.  by  the  said  G.  R.  to  the  plaintiff"  in  case 
such  act  should  not  be  obtained  in  one  or  other  of  the  aforesaid  sessions, 
less  the  excess,  &c. 

•Nevertheless  defendants,  not  regarding  their  duty,  &c.,  nor  the  r#o44 
said  promise,  «  did  not  nor  would  take  due  and  proper  care  in 
and  about  ascertaining  the  title  of  the  said  G.  R.  to  the  said  lands,  tene- 
ments and  premises,  nor  take  due  or  proper  care  that  the  same  should  be 
a  sufficient  security  for  the  repayment  of  the  said  sum  of  600/.  by  the  said 
G.  R.  to  the  plaintiff"  in  case  such  act  should  not  be  obtained  in  one  or 
other  of  the  aforesaid  sessions,  less  the  excess,  &c.  Averment,  that  G.  R. 
did  afterwards,  to  wit,  on,  &c.,  subject  to  confirmation,  &c.,  nominate 
and  appoint  plaintiff  secretary  to  the  said  company  at  such  salary  as 
aforesaid,  to  wit,  &c.,  (salary  of  400/.  per  annum,  to  commence,  &c.,)  and 
that  such  last-mentioned  nomination  and  appointment  were  then,  to  wit, 
on,  &c.,  duly  confirmed,  &c.,  upon  the  terms  and  in  manner  last  afore- 
said. That  plaintiff,  confiding,  &c.,  did  then,  to  wit,  on,  &c.,  pay  and 
advance  to  the  said  G.  R.,  with  the  privity  and  consent,  and  for  the 
benefit  and  purposes,  of  the  company,  the  said  sum  of  600/.,  to  be  repaid 
and  returned  by  G.  R.  to  plaintiff  in  case  such  act  should  not  be  obtained 
in  one  or  other  of  the  aforesaid  sessions,  less  the  excess,  &c.,  <«  upon  the 
security  of  certain  lands,  tenements  and  premises,  as  and  for  a  sufficient 
security  in  that  behalf:  and  the  defendants  then,  in  pursuance  of  theii 
said  retainer,  caused  to  be  prepared  and  executed  a  certain  indenture, 
and  certain  securities,  relating  to  the  supposed  estate  and  interest  of  the 
said  G.  R.  in  the  said  lands,  tenements  and  premises,  as  and  for  such 
sufficient  security  for  the  repayment  of  the  said  sum  of  600/.  by  the  said 
G.  R.  to  the  plaintiff"  in  case  such  act  should  not  be  obtained  in  one  or 
other  of  the  aforesaid  sessions,  less  the  excess,  &c.  Averment,  r«q45 
that  such  act  was  not  *obtained|  &c.,  or  made  or  passed,  &c.|    *' 
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vrithin  one  or  other  or  either  or  both  of  the  aforesaid  sessions :  that  plain- 
tiflf  thereupon  afterwards,  &c.,  (stating  the  time  of  notice  according  to  the 
terms  before  specified  in  the  declaration,)  to  wit,  on,  &c.,  gave  to  G.  K., 
and  G.  R.  then  received  from  plaintiff*,  notice  to  repay  to  plaintiff  the  said 
sum  of  600/.,  less  the  excess,  &c.  That  plaintiff  had  not,  at  the  time  of 
the  expiration  of  such  last-mentioned  notice,  nor  has  he  at  any  time 
thenceforth  hitherto,  received,  on  account  of  such  salary  as  aforesaid,  any 
sum  of  money  exceeding  600/.,  or  any  sum  of  money  whatsoever.  That 
be  has  not,  at  any  time  thenceforth  hitherto,  or  at  any  time,  received 
from  G.  R.,  or  any  other  person,  the  said  sum  of  600/.,  or  interest,  or  any 
part  thereof.  Nevertheless  <cthat  the  said  supposed  title,  and  estate  and 
interest  of  the  said  G.  R.  in  and  to  the  said  lands,  tenements  and  pre- 
mises, and  the  said  lands,  tenements  and  securities,  by  reason  of  the 
negligence  and  improper  conduct  of  the  defendants  in  the  premises,  were 
not,  nor  are,  nor  will  be,  any  sufficient  security  for  the  said  sum  of  6001. 
and  interest  as  aforesaid  so  due  and  payable  to  the  plaintiff  as  aforesaid." 
To  the  damage,  &c. 

Pleas.     1.  Non  assumpsit.    Issue  thereon. 

2.  «  That  the  plaintiff  did  not  retain  or  employ  the  defendants,  as  the 
attorneys  of  and  for  the  plaintiff,  for  fees  and  reward  to  them  in  that  be- 
half, to  use  due  and  proper  care  in  ascertaining  the  title  of  the  said  G.  R. 
to  the  said  lands,  tenements  and  premises,  and  to  take  due  and  proper 
care  that  the  same  should  be  a  sufficient  security  for  the  repayment  of 
the  said  sum  of  600/.  by  the  said  G.  R.  to  the  plaintiff,  less  the  excess, 
*^61  ^  ^^y*  ^^  ^°  ^^  declaration  in  that  behalf  ^mentioned,  with  in- 
terest as  aforesaid,  in  manner  and  form  as  in  the  declaration 
alleged."    Issue  thereon. 

There  were  also  three  pleas,  two  in  denial  of  the  breach,  and  the  other 
alleging  a  discharge  of  the  promise  before  breach,  nil  leading  to  issues  of 
fact;  but  upon  which  nothing  turned. 

On  the  trial,  before  Lord  Demman,  C.  J.,  at  the  London  sittings  after 
Michaelmas  Term,  1844,  his  lordship  was  of  opinion  that  the  contract, 
as  laid  in  the  declaration,  included  an  undertaking  on  the  part  of  de- 
fendants to  ascertain  the  value  of  the  premises  ;  and,  being  further  of 
opinion  that  no  such  undertaking  could  be  created  by  the  mere  retainer, 
and  that  none  was  shown  by  the  evidence,  he  nonsuited  the  plaintiff. 

In  Hilary  Term,  1845,  Walton  obtained  a  rule  nisi  for  setting  the  non- 
suit aside. 

Sir  F.  Kelltff  Solicitor-General,  and  Peacock^  now  showed  cause.  It  is 
clear  that  the  general  duty  of  an  attorney(a)  is  very  distinct  from  that  of  a 
surveyor :  he  undertakes  to  investigate  only  the  legal  requisites  of  a  title, 
not  its  value.  The  evidence  here  did  not  show  any  undertaking  beyond 
this.     Then  the  only  remaining  question  is,  whether  the  declaration  states 

(a)  On  this  point,  Ptatotk  referred  to  a  ruling  of  Lord  Abinger,  at  Nisi  Vixo^  (MidJand 
ipring  circuit,  1837,}  reportad,  1  Jurist,  137 ;  Grun  ▼.  Diion. 
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the  contract  in  such  terms  as  to  include  an  undertaking  to  examine  into 
the  value.  The  defendants  are  said  to  have  promised,  first,  to  «  use  due 
aod  proper  care  and  diligence  in  and  about  ascertaining  the  title ;"  and, 
secondly,  «<  to  take  due  and  proper  care  that  the  same  *shouId  be  r^oAy 
a  sufficient  security  for  such  repayment,"  The  second  branch  of 
tke  promise  goes  beyond  the  first,  and  clearly  extends  to  an  ascertain* 
loeot  of  the  sufficiency  in  point  of  value  ;  otherwise  it  would  be  a  mere 
repetition  of  the  first  branch,  which  provides  for  the  ascertainment  of  the 
legal  requisites. 

Watson  and  Ball^  contrd..  The  complaint  is,  not  that  the  defendants 
have  been  negligent  in  ascertaining  the  value,  but  that  they  have  not  pro- 
perly investigated  the  legal  requisites  of  the  security.  The  form  of  decla- 
ration is  that  given  in  2  Cbitt.  PI.  282,  (7th  ed.)  <«  Sufficient  security" 
means  sufficient  in  point  of  law.  It  is  a  phrase  commonly  used  to  de- 
scribe the  duty  resulting  from  a  party  being  retained  as  attorney  on  an 
occasion  of  this  kind  ;  Howell  v.  Youngs  5  B.  &  C.  259.  Where,  indeed, 
(he  attorney  is  employed  to  invest  the  money  and  find  the  proper  security, 
a  diflerent  question  arises :  that  was  the  contract  in  Dartnall  v.  Howard^ 
4  B.  &  C.  345;  where,  however,  the  action  failed,  because  no  proper  de- 
scription was  given  of  the  character  and  employment  of  the  defendant,  nor 
was  any  thing  else  stated  from  which  the  alleged  duty  arose.  If,  again, 
the  insufficiency  of  value  appeared  on  the  face  of  the  deeds,  that  might 
raise  a  duty,  on  the  part  of  the  attorney,  to  give  notice  to  the  client.  But 
nothing  appears  to  be  charged  here  which  does  not  at  once  result  from 
the  retainer. 

Lord  DfiMMAN,  C.  J.  I  wish  that  I  had  allowed  this  case  to  go  to  the 
jury.  I  thought  that  the  undertaking,  as  laid,  did  not  stop  at  the  legal 
investigation  of  the  title,  *but  meant  more.  But  this,  upon  fur-  t*^aq 
ther  consideration,  I  think  is  not  so,  especially  as  the  undertaking 
laid  is  pointed  by  the  words  describing  the  retainer  of  defendants  «  as 
the  attorneys." 

Patteson,  J.  I  cannot  say  that  I  think  the  best  possible  words  have 
been  selected  to  describe  the  contract :  but,  on  the  whole,  I  think  the 
undertaking  charged  was  to  ascertain  that  the  title  was  good  and  that  it 
was  a  sufficient  security.  These  are  not  necessarily  the  same  things.  A 
title  may  be  good,  and  yet,  from  its  nature,  insufficient  as  a  security ;  for 
instance,  if  the  party  had  a  perfectly  legal  title,  but  only  for  a  short  term. 
The  two  phrases,  therefore,  do  not  mean  the  same  thing,  although  the 
latter  phrase  does  not  comprehend  an  undertaking  to  inquire  into  the 
value.  If  the  argument  for  the  plaintiflf  necessarily  imported  that  these 
two  phrases  did  mean  the  same  thing,  I  might,  perhaps,  have  felt  myself 
unable  to  accede  to  it,  and  have  thought  the  nonsuit  correct. 
CoLEBiDGE  and  WiGHTMAN,  Js.,  concurrcd.  Rule  absolute. 
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•'349]      •The  QUEEN  against  the  Inhabitants  of  SCAMMONDEN. 

Saturday  J  January  17/A. 

For  the  purpose  of  settlement,  a  son  is  not  emancipated  before  the  age  of  twenty-one.  nnlesi 
be  marries  and  so  becomes  the  head  of  a  family,  or  contracts  some  other  relation  ao  u 
wholly  and  permanently  to  exclude  the  parental  control. 

H.  lived,  till  he  was  seventeen  years  old,  witli  his  father;  he  then  voluntarily  entered  tbe 
local  militia  and  was  sworn  in  for  four  years.  He  served,  as  required  by  law,  twenty' 
eight  days  in  each  year,  and,  during  tlie  residue  of  the  time,  worked  as  a  weaver  for  wages, 
and  maintained  himself;  saw  his  father  occasionally,  but  never  returned  to  live  with  him; 
and  at  the  ago  of  twenty  he  married. 

Heidj  that  H.  was  emancipated  on  his  marriage  and  not  before,  for  that  neither  the  service  in  the 
militia,  nor  the  employment  at  other  times  as  a  weaver  created  any  relation  permanently 
excluding  parental  control,  and  the  emancipation  by  marriage  did  not  relate  back  lo  the  time 
when  H.  separated  himself  from  his  father. 

And,  therefore,  tlmt  H.  derived  from  his  father  a  settlement  acquired  by  him  between  that  sepa- 
ration and  the  marriage. 

On  appeal  against  an  order  of  justices,  (October  7th,  1843,)  removing 
Alice  Hirst,  single  woman,  and  her  bastard  child,  aged  eleven  months, 
from  the  township  of  Barkisland,  in  the  West  Riding  of  Yorkshire,  to  the 
parish,  township,  or  place  of  Scammonden  in  the  same  Riding,  the  ses* 
sions  confirmed  the  order,  subject  to  the  opinion  of  this  court  upon  the 
following  case. 

James  Hirst,  the  father  of  the  pauper  Alice  Hirst,  lived  with  his  father, 
Arthur  Hirst,  in  the  appellant  township,  until  he  was  about  seventeen 
years  of  age,  when  he  voluntarily  entered  the  local  militia,  and  was  sworn 
in  for  the  term  of  four  years.  At  that  time  Arthur  Hirst's  settlement  was 
in  the  appellant  township.  James  Hirst  served  as  a  militia  man  for 
twenty-eight  days  in  each  of  the  four  years,  and  lived  the  remaining 
eleven  months  of  each  year  with  an  uncle  in  the  respondent  township, 
where  he  continued  to  follow  his  own  business  of  a  weaver,  and  main- 
tained himself.  He  never  returned  to  his  father,  his  father  having  got 
married  again  and  gone  to  live  at  Ripponden  in  Soyland  in  the  West 
Riding;  but  he,  James,  saw  his  father  occasionally.  James  got  married 
when  about  twenty  years  of  age.  Between  the  times  of  his  entering  the 
*3501  ™^^'^^^  ^^^  getting  married,  and  when  he  was  about  'eighteen 
years  of  age,  his  father  Arthur  acquired  a  settlement  in  the  town- 
ship of  Soyland,  in  the  said  Riding,  by  renting  a  tenement.  Neither  the 
pauper  Alice  Hirst  nor  her  father  James  Hirst  ever  acquired  a  settlement 
in  their  own  right. 

Upon  these  facts  the  appellants  contended  that  James  Hirst,  and  con- 
sequently the  pauper,  acquired  the  settlement  so  obtained  by  his  father, 
Arthur  Hirst,  in  Soyland,  as  he  was  then  under  age  and  unemancipated. 
The  respondents,  on  the  other  hand,  contended  that  James  Hirst  did  not 
acquire  such  settlement  from  his  father,  Arthur  Hirst,  as  he  was  emanci- 
pated at  the  time  when  such  settlement  was  gained.    The  sessions  held 
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that  James  Hirst  was  emancipated  when  his  father  Arthur  Hirst  acquired 
4ucb  settlement  in  Soyland. 

If  this  court  should  be  of  opinion  that  James  Hirst  was  unemancipated 
at  the  time  when  such  settlement  was  icqtiired  by  his  father,  Arthur  Hirst, 
io  SoYJaudy  then  the  order  of  sessions  and  the  order  of  justices  were  to  be 
quashed :  otherwise  both  to  stand  confirmed. 

Pashley  and  Overend^  in  support  of  the  order  of  sessions.     In  1  Nol. 
P.  L.  318,  (4th  ed.,)  the  author  says  that  «it  does  not  seem  settled  by  an 
express  decision,  whether  an  emancipation,  which  is  not  completed  but 
by  the  child's  not  returning  under  the  age  of  twenty-one,  is  to  refer  to  the 
period  of  its  original  separation  within  the  age  of  minority,  or  to  that  of 
its  arrival  at  the  years  of  discretion."     The  present  case  substantially 
raises  that  point :  and,  on  principle  and  analogy,  the  son  never  having 
returned  into  his  father's  family,  the  emancipation,  whether  by  marriage 
or  by  attaining  the  age  of  twenty-one,  will  take  effect,  by  relation,  from  the 
time  *when  the  father  and  son  first  separated,  and  when  the  father     fop.-i 
was  still  settled  in  the  appellant  township.     It  is  not  necessary  for 
this  purpose  that  the  separation  should  have  taken  place  at  a  later  period 
of  the  son's  life  than  the  age  of  seventeen.     The  rule  by  which  a  child 
before  emancipation  follows  the  settlement  of  the  father  or  mother  is  not 
a  technical  one,  but  results  from  the  necessity  that  a  child  should  be  with 
its  parent  for  the  purpose  of  support  and  protection  :  this  is  evident  fron^ 
SL  Katherine  and  St,  George^  Fort.  218,  Paulsbury  v.  Woodoriy  2  Stra. 
746 ;  S.  C.  2  Ld.  Ray.  1473,  and  the  authorities  there  collected  in  the 
margin  and  note,  and  the  observations  of  counsel  on  the  cases  of  that 
class,  in  Potinger  v.  Wightman^  3  Mer.  67,  78,  9.     The  reason  of  the 
rule  ceases  when  the  necessity  for  support  and  protection  ceases.     An 
idiot,  who  is  never  able  to  take  care  of  himself,  is  never  emancipated;  Rex 
V.  Much  Cowame,  2  B.  &  Ad.  861.     In  Bex  v.  Halifax,  Burr.  S.  C.  806, 
Aston,  J.,  uses  the  term  « independent  of  his  father's  family"  as  equiva- 
lent to  c«  emancipated  from  it ;"  and  instances,  as  a  case  of  emancipation^ 
that  of  a  son  who  had  been  four  years  a  soldier,(a)  and  «  had  ceased  to 
be  part  of"  his  father's  family.     In  Rex  v.  Offchurch,  3  T.  R.  114,  where 
the  child  had  been  separated  from  the  father's  family  at  the  age  of  five, 
and  it  was  held  that  no  emancipation  took  place.  Lord  Kenyon  observed 
that  <i  the  father,"  though  absent,  «had  a  right  to  the  custody  of  the  son, 
and  might  have  obtained  him  by  habeas  corpus;  for  the  parental  care  was 
not  then  done  away."    And,  in  Rex  v.  Roachy  6  T.  R.  247,  253,  Lord 
Kenyon  said  :  «  The  nde  to  be  extracted  *from  the  cases  is  this;     r^q^o 
if  the  child  be  separated  from  the  parents,  and  without  marrying 
or  obtaining  any  settlement  for  himself  return  to  them  again  during  the  age 
of  pupilage,  he  is  to  all  intents  a  part  of  his  father's  family,  and  his  set- 
tlement will  vary  with  that  of  his  father :  but  if,  when  that  time  arrives 
when  ID  estimation  of  law  the  child  wants  no  further  protection  from  the 

(a)  Btx  T.  WaipoU  St.  Ptten,  Burr.  S.  C.  638. 
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father,  the  child  removes  from  the  father^s  family,  he  is  not  for  the  pur* 
pose  of  a  derivative  settlement  to  be  deemed  part  of  that  family."    That 
is  the  rule  which  the  respondents  here  contend  for.    Gross,  J.,  considers 
as  a  test  the  intention  with  which  the  child  leaves  the  father's  family ;  and 
this,  in  the  present  case,  is  suflSciently  clear.     Rex  v.  Wobum^  8  T.  R. 
479,  where  a  son,  serving  in  the  militia,  was  held  not  to  be  thereby  eman* 
cipated,  is  distinguished  from  this  case  by  the  particular  facts,  which  were 
relied  upon  in  the  decision.     [Coleridge,  J.     Rex  v.  Wilmingtanj  5  B. 
&  Aid.  525,  seems  to  raise  the  great  difficulty  of  your  case.]    Abbott, 
C.  J.,  there  laid  down,  as  a  «  general  rule  for  the  guidance  of  magistrates 
on  this  subject  of  emancipation,"  « that  during  the  minority  of  a  child 
there  can  be  no  emancipation,  unless  he  marries,  and  so  becomes  himself 
the  head  of  a  family,  or  contracts  some  other  relation,  so  as  wholly  and 
permanently  to  exclude  the  parental  control."    And  he  said,  as  to  the 
case  then  before  the  court :  «  Here,  the  pauper  was  under  twenty-one, 
and  had  neither  married  nor  contracted  any  such  relation  as  I  have  de- 
scribed, at  the  time  when  his  father  acquired  the  settlement  at  Bow.    He 
was  therefore  not  emancipated."     But  in  the  present  case,  after  the  sepa- 
^«^qi     ration  and. before  *the  father's  change  of  settlement,  relations  ex- 
cluding the  parental  control  were  contracted,  by  entering  into  the 
public  service,  and  by  engaging  independently  in  business.     [Coleridge, 
J.,  mentioned  Rex  v.  Hardmck,  5  B.  &  Aid.  176.]    There  the  pauper  was 
drawn  for  the  militia  at  the  age  of  eighteen,  served  five  years,  and  did  not 
return  to  his  father's  house  (except  twice,  for  a  few  days  at  a  time)  till 
the  expiration  of  that  period.     Afterwards,  the  settlement  of  the  father 
changed ;  and  it  was  held  that  the  pauper's  settlement  did  not  change 
with  it.     The  language  of  the  court  certainly  grounds  that  decision  on 
the  fact  that  the  pauper  had  attained  twenty-one  before  the  new  set- 
tlement was  acquired.     But  the  point  is  first  stated  by  Abbott,  C.  Jm 
thus :  «  The  rule  of  law  is,  that  every  new  settlement  acquired  by  the 
parent  is  communicated  to  the  children  so  long  as  they  remain  members 
of  his  family ;  and  the  question  in  this  case  is,  whether  at  the  time  when 
the  father  gained  his  settlement  in  Stanton  Harcourt,  this  pauper  remained 
a  member  of  his  family."     He  then  says :  "Now,  during  the  minority  of 
the  child,  he  will  remain  almost  under  any  circumstances  unemancipated ; 
but  where  the  new  settlement  is  acquired  by  the  parent  after  the  child  has 
attained  twenty-one,  it  will  not  be  communicated  unless  in  fact  the  child 
continues  part  of  the  family.     Where,  therefore,  at  that  period  he  is  ab- 
sent, employed  in  gaining  a  livelihood  for  himself,  or  serving  as  in  this 
case,  in  the  militia,  I  think  he  no  longer  remains  a  member  of  the  family.'' 
The  words  "  under  almost  any  circumstances"  are  very  vague  ;  and  the 
•^541     ^^^®  Miffers  from  this  in  the  facts.     [Coleridge,  J.     The  dictum 
is  strong,  as  far  as  it  goes.]     In  Rex  v,  Rotherfield  Gret/Sy  1  B. 
&  C  345,  the  pauper  enlisted  in  the  marines  at  the  age  of  nineteen,  and 
went  abroad,  but,  before  he  reached  twenty-one,  was  discharged,  and 
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retorned  to  his  father's  family ;  after  which,  and  after  the  pauper  attained 
twenty-one,  the  father  acquired  a  settlement:  and  the  pauper  was  held  to 
derive  this  settlement,  not  having  been  emancipated  by  his  service  in  the 
army.    But  the  court  so  held  on  the  ground  that  he  was  not,  by  the  ser- 
rice,  made  "wholly  and  permanently  free  from  the  parental  control:" 
and  Bayley,  J.,  said :  « if  he  had  remained  in  the  army  till  the  age  of 
twenty-one  years,  his  emancipation  would  undoubtedly  relate  back  to  the 
time  of  his  enlistment."     That  dictum,  if  correct,  decides  the  present 
case.    Rex  v.  Cowhoneyhourne^  10  East,  88,  and  Rex  v.  Lawford^  8  B.  &  C. 
271,  do  not  affect  the  inferences  drawn  from  the  cases  already  cited.    The 
assumption  that  twenty-one  is  the  age  of  discretion  for  ordinary  purposes 
has  probably  no  other  foundation  than  the  rules  of  law  under  which  guar- 
dianship was  continued  till  that  age.     But  those  rules  apply  only  to  guar- 
dianship in  chivalry,  or  under  stat.  12  Car.  2,  c.  24,  s.  8;  guardianship 
for  nurture,  or  in  socage,  continued  only  till  the  age  of  fourteen,  when  the 
infant  was  considered  as  having  sufficient  discretion  to  choose  his  own 
guardian ;  1  Bla.  Com.  462.     That  a  child,  though  under  twenty-one,  may 
cease  to  form  part  of  the  father's  family,  if  absent  without  animus  rever- 
tendi,  appears  from  Dean  v.  Pee/,  5  East,  45,  referred  to  in  Harris  v. 
Bidler,  2  M.  &  W.  539,  542,  and  Gnnnell  v.  Wellsy  7  Man.  &  G.  1033, 
1042,  *and  from  Blaymire  v.  Hayleyy  6  M.  &  W.  55.     When  an     r<io55 
infant  is  brought  up  on  habeas  corpus  and  discharged  out  of  cus- 
tody, the  court  leaves  him  to  elect  where  he  will  go,  if  he  be  of  an  age  to 
exercise  a  choice :  Rex  v.  Greenhilly  4  A.  &  E.  624,  640  ;  and  that  course 
has  been  taken  in  the  cases  of  infants  from  eighteen  years  old  down  to 
eleven:  Rex  v.  Delavaly  3  Burr.  1434;  Rex  v.  Smithy  2  Stra.  982;  In  re 
Lloydy  3  Man.  &  G.  547.    The  case  of  Rex  v.  Lytchet  Matraverse^  7  B.  &  C. 
226,  may  be  cited  against  the  relation,  now  contended  for,  of  the  emanci- 
pation to  the  original  separation  from  the  family ;  but  the  court  there  re- 
lied upon  the  assumption  that  pupilage  continues  till  twenty-one  in  all  cases, 
and  not  only  under  stat.  12  Car.  2,  c.  24.     And  it  was  suggested  in  the 
judgment  that  the  father  might  have  dissolved  the  son's  contract  of  service 
during  his  minority:  but  a  minor  is,  in  general,  bound  by  a  contract  to 
serve  and  receive  wages ;  Rex  v.  Wigston,  3  B.  &  C.  484,  Wood  v.  Fen- 
wAr,  10  M.  &  W.  195,  204 ;  and,  if  so,  the  father  could  not  have  set  it 
aside. 

R.  Holly  (with  whom  was  Pickerings)  contr^.  A  son  who  has  ceased 
in  fact  to  be  a  member  of  the  father's  family,  and  has  attained  twenty-one, 
does  not  participate  in  a  settlement  afterwards  acquired  by  the  father ; 
that  rule  may  be  deduced  from  Rex  v.  Cowhoneyboumey  10  East,  88, 
and  was  acted  upon  in  Rex  v.  Hardwick^  5  B.  &  Aid.  176.  Abbott,  C.  J., 
in  the  latter  case,  uses  the  term  <<  minority"  as  applying  to  an  age  under 
twenty-one,  which  is  the  ordinary  legal  sense  of  the  term  :  the  law  as  to 
guardianship  in  chivalry  or  by  statute  was  not  under  *considera-  r^ogg 
tion,  nor  was  it  relevant.  Again,  if  the  son  has  married,  or  con-  '- 
VOL.  VIII.  27  8  2 
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tracted  some  other  relation  i^hich  wholly  and  permanently  excludes  the 
parental  control ;  although  he  has  not  attained  twenty-one,  his  settlement 
does  not  change  with  that  of  the  father ;  Rex  v.  WUirdngton^  5  B.  &  Aid. 
525.  Marriage,  therefore,  as  well  as  the  arriving  at  twenty-one,  may  be 
a  dividing  point :  and  that  is  the  case  here.  The  enlistment  in  the  local 
militia  (a)  did  not  permanently  exclude  the  parental  control ;  for  the  ser- 
vice could  last  only  twenty-eight  days,  unless  in  case  of  rebellion  or  inva- 
sion.    (Hall  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  I  think  the  language  of  Lord  Tenterden,  in  B£x 
V.  Wilmington^  has  become  the  rule  on  this  subject :  and  that  the  term 
«  minority,"  in  a  case  of  this  kind,  must  be  taken  in  the  sense  in  which 
it  is  now  generally  understood,  and  independently  of  any  law  as  to  the 
times  at  which  persons  became  of  age  for  different  legal  purposes.  Here, 
the  son  was  separated  from  his  family  according  to  the  rule  in  Rex  v. 
Wilmington  when  he  married,  and  not  before;  and  till  that  time  his 
settlement  followed  that  of  his  father. 

Patteson,  J.  I  am  of  the  same  opinion.  The  judgment  in  Rex  v. 
Wilmington  decides  this  case. 

Coleridge,  J.  There  is  no  doubt  as  to  the  meaning  of  minority  in  a 
case  of  this  kind.  And  I  think  that,  as  Mr.  HaU  contends,  the  marriage 
here  was  the  dividing  point.  The  absence,  alone,  did  not  create  a 
^«^_1  ^permanent  separation  from  the  father's  family;  nor  could  the 
service  in  the  militia  have  that  efiect,  being  only  for  a  limited 
time,  unless  in  particular  cases,  which  did  not  arise :  and  no  other  con- 
trol, inconsistent  with  that  of  the  father,  appears  by  the  case.  I  think, 
therefore,  that  the  son  was  not  emancipated  when  the  settlement  of  his 
father  changed. 

WiGHTMAN,  J.  I  had  some  doubt  whether  the  enlistment  did  not  create 
such  a  relation  as  wholly  and  permanently  excluded  the  parental  control, 
within  the  meaning  of  Rex  v.  Wilmington,  But  I  think  the  service  in  the 
local  militia,  as  it  has  been  explained,  did  not  establish  such  a  relation : 
the  parental  control  could  not  be  wholly  and  permanently  excluded  by  it 
unless  under  particular  circumstances,  which  did  not  happen.  Nothing, 
then,  appears  by  which  emancipation  could  take  place  till  marriage  or  the 
age  of  twenty-one.  The  son,  therefore,  up  to  the  time  of  his  marriage 
was  a  member  of  his  father's  family.  Order  of  sessions  quashed. 

(a)  No  particnlar  militia  act  was  mentioned ;  and  tlie  oa«e  did  not  assign  any  dates  to  the 
far;ts. 
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{n  a  declantion  for  breach  of  promise  to  marry  plaintiff  within  a  reaaonable  time  after  re- 
quest by  her,  if  the  oouot  shows  that  the  defendant,  after  promise  and  before  action  brought, 
married  a  person  other  than  the  plaintift^  request  is  not  a  necessary  averment :  and  a  plea 
to  such  count,  alleging,  as  new  matter,  that  request  was  not  made,  is  no  defence. 

The  declaration,  averring  defendant's  marriage  to  such  other  person,  need  not  show  that  the 
person  is  still  living. 

So  held,  on  demurrer  to  a  plea  which  stated,  by  way  of  confession  and  avoidance,  that 
phiintiff  did  not,  at  any  time  before  action  brought,  request  defendant  to  marry. 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  on,  &c., 
«io  consideration  that  the  plaintiff,  being  then  unmarried,  at  the  request 
of  the  defendant,  had  then  promised  the  defendant  to  marry  him  the  de- 
fendant, he  the  defendant  then  pxx>mised  the  plaintiff*  to  marry  her  within 
a  reasonable  time  next  after  he  should  be  thereunto  requested  by  the 
plaintiff  so  to  do;  and  the  plaintiff  avers  that  she,  confiding  in  the  said 
promise  of  the  defendant,  hath  always  hitherto  remained  and  continued, 
and  still  is,  sole  and  unmarried,  and  was  always,  from  the  time  of  the 
making  of  her  said  promise  until  the  marriage  of  the  said  defendant  as 
liereinaAer  mentioned,  ready  and  willing  to  marry  the  defendant,  whereof 
the  defendant  hath  always  had  notice :  yet  the  defendant,  disregarding 
his  said  promise,  after  the  making  thereof  and  before  the  commencement 
of  this  suit,  to  wit,  on,"  &c.,  «  wrongfully  and  injuriously  married  a 
certain  other  person,  to  wit,  one  Edith  Collins,  contrary  to  his  said  pro- 
mise :  to  the  damage,"  &c. 

Plea  2.{a)  «« Defendant  says  that  he  was  not  at  any  time  before  the 
commencement  of  this  suit  requested  by  the  plaintiff  to  marry  her  accordT 
ing  to  his  said  promise  in  that  behalf."    Verification. 

'Demurrer,  assigning  for  causes,  among  others,  that  the  plea  r«359 
confesses,  but  does  not  sufficiently  avoid,  and  defendant  has  there- 
in alleged  a  fact  wholly  immaterial  to  the  merits :  «  for,  inasmuch  as  it 
appears  by  the  declaration  that  the  defendant,  before  the  commencement 
of  the  suit,  had  married  another  person,  the  plaintiff  need  not  nor  ought 
not  to  have  requested  the  defendant  to  marry  her."  Also,  that  the  plea 
**  tenders  too  large  and  an  insufficient  issue,  to  wit,  whether  a  request  were 
made  before  the  commencement  of  this  suit;  whereas,  if  the  request  be 
material  at  all,  it  should  have  been  alleged  not  to  have  been  made  before  the 
marriage  of  the  defendant :  for,  if  the  plaintiff  were  to  traverse  the  allegation 
as  it  now  stands  in  the  said  plea,  and  the  same  should  be  found  for  her,  still 
it  would  not  show  conclusively  that  she  was  and  is  entitled  to  maintain  her 
action,  as  it  would  be  consistent  with  the  said  issue,  and  verdict  thereon, 
that  the  request  found  to  have  been  made  by  the  plaintiff  was  after  the 

(ff)  llie  other  pleas  were:  1.  Non  assumpsit  Issue  thereon.  3.  That,  before  breach, 
and  before  action  brought,  to  wit,  on,  &0.,  plaintiff  and  defendant  mutually  agreed  that  the 
contract  should  be  rescinded,  and  they  be  respectively  discharged,  &o^  and  they  did  then 
respectively  discharge  each  other,  &o.,  and  the  contract  was  accordingly  rescinded:  verifiei^ 
tioo.    BeplicatioD,  denying  the  agreement  and  rescinding.    Issue  thereon. 
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said  marriage,  and  between  it  and  the  commencement  of  this  suit."  Also 
that  the  plea  should  have  concluded  to  the  country. 

Joinder  in  demurrer. 

Peacock,  for  the  plaintifi*.  The  want  of  a  request  is  immaterial,  since 
it  appears  that  the  defendant  had  put  it  out  of  his  own  power  to  comply 
with  the  request,  if  made.  This  case  was  before  the  court  in  last  Hilary 
term,  the  plaintiff  having  signed  judgment  on  the  ground  that  the  plea, 
denying  a  request,  was  not  issuable,  and  the  defendant  was  under  terms 
to  plead  issuably.  Wightman,  J.,  set  that  judgment  aside  ;  and  a  motion 
was  made  here  to  rescind  his  order.  The  declaration  did  then  aver  a 
*^601  ^^Q"®^^  >  ^"^  ^^^  court  intimated  an  opinion  that  *the  averment 
of  non-performance  on  request  was  one  distinct  breach,  and  the 
averment  that  defendant  had  married  another  person  was  a  second,  and 
that  a  material  traverse  might  be  taken  upon  either,  (a)  The  learned 
*'?6n  *j*^^g6's  order  was  upheld  ;  and  the  plaintiff  then  amended  the 
declaration,  leaving  it  in  its  present  form.  That  form  is  good, 
according  to  Harrison  v.  Cage  and  Wife^  1  Ld.  Ray.  386,  3  Ld.  Ray. 
268, where  the  plaintiff  declared  for  breach  of  promise  of  marriage,  stating 
that  the  defendant,  Elizabeth  Cage,  after  the  promise,  &c.,  married  the 
male  defendant ;  and  it  was  objected  that  there  is  no  time  prefixed, 
and  "  he  does  not  show  a  request  with  a  parson."     But  these  exceptions 

(a)  The  declaration,  as  originally  framed,  aAer  the  allegationvof  notice  to  defendant  oi 
plaintif)*'s  readiness,  went  on  as  follows :  «  And,  although  the  plaintiff  afterwards,  and  after 
the  making  of  the  said  promise  of  the  defendant,  and  before  tlie  commencement  of  thi5  suit, 
to  wit,  on,"  &c.,  »  offered  to  marry  him  the  defendant,  and  although  a  reasonable  time,  from 
the  making  of  such  request,  for  the  defendant  to  marry  the  plaintiff,  had  elapsed  before  tlie 
commencement  of  this  suit:  yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor 
would,  when  he  was  so  requested,  or  within  such  reasonable  time  as  aforesaid,  or  at  any 
other  time,  marry  the  plaintiff,  but  hath  hillierto  wholly  neglected  and  refused  sotodu: 
And  the  plaintiff  further  saith  tiiat  the  defendant,  further  disregarding  his  said  promise,  afu'r 
the  making  thereof,  and  after  such  request  as  aforesaid,"  &c. ;  alleging  the  marriage  to  E. 
Collins.  In  other  respects,  the  declarations  were  substantially  the  same.  Pleas:  I.  Non  as- 
sumpsit. 2.  "That  the  plaintiff  did  not  request  the  defendant  to  marry  her,  nor  tenderer 
offer  to  marry  him  the  defendant,  in  manner  and  form,"  &c     3.  A  mutual  waiver. 

Ptacocky  in  Hilary  term,  1845,  obtained  a  rule  for  rescinding  the  order  of  Wivrtxav,  J^ 
whereby  the  judgment  signed  for  pleading  a  plea  not  issuable  was  set  aside.  In  the  same 
term,  (January  31st  ^ 

Butt  showed  cause,  and  Peacock  was  heard  in  support  of  the  rule.  Some  of  the  authorities 
mentioned  in  the  argument  in  the  text  were  cited. 

Lord  Denmait,  C.  J.  It  seems  to  me  that  the  plaintiff  has  brought  a  disadvantage  upon 
herself.  If  she  had  confined  the  breach  to  the  marriage  of  the  defendant,  the  cases  citp^i 
would  have  been  applicable.  But  she  has  chosen  to  put  on  the  record  an  allegation  which 
throws  the  breach  upon  the  not  marrying  after  request,  followed  by  another  fact  which  miglit 
indeed  cogently  show  that  no  request  need  have  been  made  before  breach,  or  that  tlicre  w  as 
no  performance  of  the  contract  Suppose  a  party,  who  hw\  purchased  goods  to  be  delivered 
on  request,  were  to  add,  after  an  allegation  of  non-delivery  on  request,  that  the  vendor,  in- 
stead of  delivering  the  poods,  threw  them  into  the  sea :  would  it  not  be  a  good  answer  thai 
no  request  had  been  made?  So,  here,  by  adding  the  allegation  of  the  marriage,  you  merely 
add  that  which  may  be  evidence  as  to  the  breach  first  assigned.  The  plea  is,  therefore, 
issuable. 

PATTStoir,  J.  I  think  the  plea  is  issuable ;  what  its  value  is,  we  shall  see,  if  Mr.  Peacod 
chooses  to  demur.  The  allegation  shows  a  contract,  a  complete  breach,  and  then  another 
breach:  that  does  not  entitle  the  plaintiff  to  say  that  the  first  breach  is  immaterial. 

CoLsniDos  and  WioBTMAir,  Js ,  concurred.  Role  discharged. 
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were  not  regarded ;  <<  for,  as  to  the  time,  it  should  be  in  convenient  time  ; 
and  as  to  the  request  with  a  parson,  that  was  overruled  in  Dickinson  and 
HolcroJVs  Case.^\a)    «  Besides,  that  in  this  case  it  appears  that  the  de- 
fendant has  disabled  herself  by  marriage  from  the  performance  of  her  pro- 
wise."    Ford  V.  TUey^  6  B.  &  C.  325,  affirms  the  principles  on  which  the 
plaintiff  relies.  That  was  an  action  of  assumpsit  for  breach  of  defendant's 
promise  to  grant  a  lease  of  certain  premises  «  with  all  possible  speed  after 
he  should  become  possessed  of"  them  :  the  declaration  averred  that  «  de- 
fendant might  have  been  possessed,  but  that  he  fraudulently  prevented 
himself  from  becoming  possessed,  and  deceitfully  refused  to  take  pos- 
session :"  and  it  appeared  in  evidence  that^  at  the  time  of  the  agreement^. 
January,  1824,  the  premises  were  under  a  lease  which  had  "three     r»qgo 
years  and  a  half  to  run,  and  that,  during  that  time,  namely,  in    ^ 
Jane,  1825,  the  defendant  executed  a  lease  toother  parties  than  the  plaintifi^ 
commencing  from  September,  1825.     Bayley,  J.,  delivering  the  judgment 
of  the  court,  said :  <«It  was  objected  at  the  trial,  and  the  question  was  saved, 
whether  the  action  was  not  premature,  on  the  ground  that  the  lease,  which 
\vas  in  esse  at  the  time  of  the  agreement,  would  not  have  expired  till  Mid- 
summer, 1827,  and  was  still,  as  to  these  parties,  to  be  deemed  a  subsist- 
ing lease  ;  but  though  we  are  satisfied  that  that  lease  is,  as  between  these 
parties,  to  be  considered  as  subsisting,  and  that  the  defendant  cannot 
Iiiiherto  have  been  taken  to  have  been  possessed,  and  has  never  had  a 
right  to  have  the  possession,  we  are  of  opinion  that  the  action  is  main- 
tainable ;  because,  by  the  lease  of  June,  1825,  the  defendant  has  giveti 
up  his  right  to  have  the  possession,  and  has  put  it  out  of  his  power,  so 
long  as  the  lease  of  June,  1825,  subsists,  to  grant  the  lease  he  stipulated 
to  grant."     In  Bowdell  v.  Parsons,  10  East,  359,  361,  the  plaintiff  de- 
clared in  assumpsit  for  not  delivering  hay  which  the  defendant  had  sold 
him  and  promised  to  deliver  on  request:  the  request  was   imperfectly 
alleged  ;  but  the  declaration  stated  that  the  defendant  did  not  deliver  the 
hay  to  the  plaintiff,  and,  «  on  the  contrary,  afterwards  sold  and  disposed 
of"  it  •(  to  other  persons,  without  the  consent  and  against  the  will  of  the 
plaintiff:"  and  Lord  Ellenborocjgh  said  :  «  There  is  clearly  a  sufficient 
breach  laid  in  that  count ;  for  by  the  defendant's  selling  and  disposing  of 
the  rest  of  the  hay  to  other  persons,  he  disqualified  himself  from  delivering  it 
to  the  plaintiff;  and  therefore  no  request  was  necessary."  [*Cole-     rrogQ 
RIDGE,  J.      The  plea  here  denies,  in  effect,  any  request  either 
before  or  after  the  marriage.]     If  there  was  a  request  before  the  marriage, 
and  the  defendant  was  ready  to  comply,  but  the  plaintiff  prevented  it, 
that  was  matter  to  be  stated  in  answer  to  the  declaration.    After  the  mar- 
riage, a  request  could  not  be  made.    It  may,  indeed,  be  said  that  the  de- 
fendant's wife  might  die,  and  a  request  be  made  then  :  but  that  supposi- 
tion \z  too  remote ;  otherwise,  it  would  have  been  an  answer  in  Ford  v. 
TUey,  6  B«  &  C.  325,  that  the  new  lease  might  have  been  surrendered^or 

(a)  HBkroft  ▼.  Diddautm^  Carter,  233 ;  S.  C.  1  Freem.  95 ;  3  Keb.  148. 
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in  Bowdell  r.  Parsons^  10  East,  359,  that  the  defendant  might  have  re- 
purchased the  hay  before  request  made.  And  in  Ford  v.  TUey,  6  B.  & 
C.  327,  the  court  said,  referring  to  8  (5)  Vin.  Ab.  225,  (224,)  tit.  Condi- 
iion  (B.  c.)  pi.  1,  2 :  «<  If  a  day  be  limited  to  perform  a  condition,  if  the 
obligor  once  disables  himself  to  perform  it,  though  he  be  enabled  again 
before  the  day,  yet  the  condition  is  broken,  as  if  the  condition  be  to  en* 
feofif  another  before  Michaelmas  ;  if,  before  the  feast,  he  enfeoffed  another, 
though  he  after  repurchases,  yet  he  cannot  perform  the  condition."  And 
it  may  be  asked  here,  if  the  suggested  argument  is  admissible,  how  long 
the  plaintiff's  remedy  is  to  be  suspended  on  a  supposition  that  the  wife 
may  die,  and  a  request  be  then  made  ? 

Butty  contra.  Harrison  v.  Cage^  1  Ld.  Ray.  386,  was  decided,  not 
on  demurrer,  but  on  motion  in  arrest  of  judgment:  the  contract  to  marry 
was  averred  generally,  3  Ld.  Ray.  269:  here  it  is  to  marry  within  a 
^o£iA^     reasonable  time  after  request;  so  that  the  'request  is  a  condition 

precedent.  And  the  point  there  decided  was  that  a  request "  with 
a  parson"  need  not  be  averred:  no  dispute  could  arise  on  the  necessity 
of  a  request  generally,  for  the  declaration  did  fully  aver  one.  Again,  the 
declaration  there  showed  that  the  person  whom  the  defendant  married 
was  still  living.  Here  the  declaration  does  not  aver  either  that  fact,  or  a 
request  made  and  lapse  of  a  reasonable  time  afterwards,  or  that  any 
reasonable  time  has  elapsed  since  the  promise.  In  Ford  v.  7i/ey,  6  B. 
&  C.  325,  the  question  arose,  not,  as  here,  on  demurrer,  but  on  the 
evidence  at  the  trial,  and  appears,  by  the  citation  of  authorities,(a)  to 
have  been  decided  without  reference  to  the  distinction  between  a  feoff- 
ment on  condition  and  a  mutual  contract.  The  Year-book,  Mich.  21  Ed. 
4,  54  B.  55  A.  pi.  26,  cited  in  5  Vin.  Ab.  224,  tit.  Condition,  (B.  c),  pl- 
1,  2,  speaks  of  a  condition  to  enfeoff.  If  a  feofiment  be  made  on  condi- 
tion that  the  feoffee  shall  enfeoff  another,  and  he  enfeoflfs  a  stranger,  then, 
because  he  has  disabled  himself  to  perform  the  condition,  the  feoffer  may 
re-enter;  Litt.  s.  355,  Co.  Litt.  221  a:  and  Lord  Coke  makes  a  dis- 
tinction between  disability  incurred  in  such  a  case  by  the  feoffer  and  by 
the  feoffee,  observing  (222  a):  «if  a  man  make  a  feoffment  in  fee  upon 
condition,  that,  if  the  feoffor  or  his  heirs  pay  a  certain  sum  of  money 
before  such  a  day,  the  feofibr  commit  treason,  is  attainted  and  executed, 
now  is  there  a  disability  on  the  part  of  the  feoffor,  for  he  hath  no  heir;  but 
if  the  heir  be  restored  before  the  day  he  may  perform  the  condition." 
^Qgc-i     "Otherwise  it  is  if  such  a  disability  had  grown  •on  the  part  of  the 

feoffee ;  and  the  reason  of  the  diversity  is,  for  that,  as  Littleton 
saith,  maintenant  by  the  disability  of  the  feoffee,  the  condition  is  broken, 
and  the  feofibr  may  enter,  but  so  it  is  not  by  the  disability  of  the  feoffor, 
or  his  heirs;  for  if  they  perform  the  condition  within  the  time,  it  is  suffi- 
cient, for  that  they  may  at  any  time  perform  the  condition  before  the  daj. 
And  so  it  b  if  the  feoffor  enter  into  religion,  and  before  the  day  is 

(a)  See  p.  327. 
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dcraigned,  he  may  perform  the  condition  for  the  cause  aforesaid.''    But 

the  law  thus  expounded  does  not  apply  to  the  case  of  ordinary  contracts: 

oor  does  it  result  from  the  authorities  that,  if  one  contracts  to  deliver 

goods  in  twelve  months,  and  parts  with  them  within  that  time,  there  is  a 

breach  before  the  twelve  months  expire;  or  that,  if  a  person  agrees  to 

enfeoff  by  a  certain  day,  and  before  that  day  makes  a  different  disposition, 

a  breach  of  contract  is  then  made.     In  cases  of  mere  contract,  if  the 

thing  is  to  be  done  on  request,  a  request  is  material  and  must  be  specially 

averred;  Com.  Dig.  Pleader,  (C.  69,)  1  Chitty  on  PI.  339,  340,  {7th  ed.) 

No  question  on  this  point  was  raised  in  Ford  v.  TUey,  6  B.  &  C.  325.     In 

the  case  of  a  promissory  note  payable  at  a  specified  time  after  demand, 

the  Statute  of  Limitations  begins  to  run  from  the  demand ;   Tfiorpe  v. 

Booth,  Ry.  &  M.  388.     In  Bowdell  v.  Parsons,  10  East,  359,  a  part  of 

the  chattel  sold  had  already  been  delivered  to  the  plaintiff:  the  residue 

might  well  be  considered  his  property  without  any  request.     If,  in  the 

present  case,  the  defendant,  by  marrying  another,  broke  bis  contract  with 

the  plaintiff,  though  not  requested  to  marry  her,  it  *must  be     popg 

assumed  that  he  had  impliedly  contracted  to  remain  single  until 

requested,  however  long  the  time  might  be.     Further,  it  is  a  good  objection 

that  the  person  whom  the  defendant  married  is  not  shown  to  be  still  living; 

and  such  a  point  may  be  raised  on  general  demurrer;  Fryer  v.  Coomk, 

11  A.  &  E.  403;  Dayrell  v.  Hoare,  12  A.  &  E.  356.     [Coleridge,  J., 

mentioned  Seymour  v.  Garfside,  2  Dowl.  &  R.  55,  but  observed  that  the 

question  in  that  case  arose  after  verdict.     Patteson,  J.     The  marginal 

note  there  states  that  the  plaintiff  alleged  a  promise  to  marry  «  within  a 

reasonable  time  afler  the  request ;"  but  the  declaration,  as  stated  in  the 

report,  says  "in  a  reasonable  time  then  next  following."]     Where  the 

contract  is  to  marry  within  a  reasonable  time  afler  a  certain  event,  the 

court  cannot  conclude  by  inference  that  the  event  has  happened. 

BtUt  also  mentioned  Caines  v.  Smith,  15  M.  &  W.  I89,(a\  then  depend- 
ing in  the  Court  of  Exchequer. 

Peacock,  in  reply.  It  is  true  that,  in  Harrison  v.  Cage,  1  Ld.  Ray.  386, 
request  was  not  made  a  condition  precedent;  but  the  point  on  which  the 
decision  turned  was  the  disability  incurred  by  the  defendant.  Where  there 
is  a  condition  precedent,  performance,  or  a  dispensing  with  it,  must 
undoubtedly  be  averred :  but  here  a  dispensation  is  averred.  [Wigutman, 
J.  Suppose  it  appeared  that  the  wife  had  died  before  the  commencement 
of  this  action,  and  before  request.]  Still  there  was  a  breach.  *The  r*qg7 
defendant's  situation  was  essentially  changed.  It  might  reasona-  '- 
bly  be  asked  in  that  case  how  long  the  plaintiff  was  bound  to  wait  after 
the  death  of  the  wife.  Or,  on  the  other  hand,  if  the  defendant  had,  at  any 
time  afterwards,  requested  the  plaintiff,  whether  she  would  have  been 
liable  to  an  action  for  refusing  him.     Suppose,  in  a  case  like  this,  the 

(a)  Where  tlie  court  aAerwaids  decided  in  acoordanoe  with  the  judgment  in  the  preaenl 
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woman  had  married,  and  had  children,  and  her  husband  had  died,  could 
she  then  have  required  the  man  to  marry  her,  and  brought  an  action  for 
refusal?  As  to  the  supposed  inconvenience  that  the  defendant  might 
have  been  bound  to  remain  single  for  an  indefinite  time  if  not  requested, 
he  might  have  requested  the  plaintiff  to  marry  him,  and  brought  an  action 
if  she  had  refused.  The  obligation  was  mutual.  [Butt  here  pointed  out 
that  the  declaration  averred  a  promise  by  defendant  to  marry  plaintiff 
within  a  reasonable  time  after  request,  in  consideration  that  plaintiff  had 
promised  to  marry  him;  not  adding  any  words  as  to  a  request]  In 
1  Sugd.  Vend.  260,  261,(a)  the  author,  after  observing  that  «<in  agree- 
ments for  purchase,  the  covenants  are  construed  according  to  the  intent 
of  the  parties,  and  they  are  therefore  always  considered  dependent  where 
a  contrary  intention  does  not  appear,"  says:  «If,  therefore,  either  a 
vendor  or  vendee  wish  to  compel  the  other  to  observe  a  contract,  he 
immediately  makes  his  part  of  the  agreement  precedent ;  for  he  cannot 
proceed  against  the  other  without  an  actual  performance  of  the  agreement 
on  his  part,  or  a  tender  and  refusal."  That,  in  principle,  applies  to  the 
present  case.  The  defendant,  here,  might  have  made  his  own  request 
MocQi     the  condition  ^precedent,      llie  supposed  hardship,  therefore, 

need  not  arise.  But  here  the  defendant  treats  as  the  condition 
precedent  a  request  by  the  plaintiff,  which  he  has  put  it  out  of  her  power 
to  make.  As  to  the  distinction  between  a  contract  and  a  feoffment  on 
condition ;  the  authorities  were  much  considered  in  Ford  v.  Tlley^  6  B. 
&  C.  325,  and  this  point  was  not  adverted  to:  nor  does  it  appear  to  have 
been  noticed  at  the  bar  or  in  the  Bench  in  Bowdell  v.  Parsons^  10  East, 
359.  ^mory  v.  Brodrick,  5  B.  &  Aid.  712,  S.  C.  1  DowL  &  R.  361,(6) 
is  an  additional  authority  for  the  general  doctrine  relied  upon  by  the 
plaintiff.  There  defendant,  assignor  of  a  bond,  covenanted  with  plaintiff, 
the  assignee,  that  defendant  would,  at  plaintiff's  request,  avow,  ratify, 
&c.,  all  actions  to  be  brought  by  him  upon  it,  without  releasing  the  same. 
In  a  declaration  on  this  covenant,  the  breach  laid  was  that  plaintiff  sued 
the  obligee  in  defendant's  name  on  the  bond,  but  defendant  did  not, 
although  requested,  avow,  &c.,  the  action,  and,  on  the  contrary,  released 
the  same.  On  demurrer,  alleging  for  cause  that  the  request  was  im- 
perfectly stated,  this  court  overruled  the  objection.  Bayley,  J.,  said: 
(» The  substantial  part  of  the  breach  is,  that  the  defendant  had  disabled 
himself  from  keeping  his  covenant,  and  that  is  a  good  breach  to  maintaia 
the  action."  Holroyd,  J.,  added:  «The  party  covenants  to  do  a  par- 
ticular thing,  and  the  breach  a.ssigned  is,  that  he  has  done  an  act  whereby 
he  has  rendered  himself  incapable  of  doing  that  thing.  That  is  a  good 
breach."  In  Com.  Dig.  Condition^  (M.  3,)  under  the  general  head 
«What  shall  be  a  breach,"  it  is  said:  t<So,  if  he  be  disabled  to  perform 
«qgQi     in  the  same  'plight  and  condition  that  it  was  when  the  condition 

was  created." 

(a)  llth  ed.  chap.  4,  s.  4,  ^§  56,  58.        (6)  Peacock  read  from  the  latter  repoit 
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Lord  DcNMANy  C.  J.  We  must  16ok  at  this  case  with  a  view  to  the 
feelings  and  intentions  of  the  parties  at  the  time  of  entering  into  such  a 
contract :  and  the  intention  clearly  is^  to  marry  in  the  state  in  which  the 
parties  respectively  are  at  the  time.  If  either  party  puts  himself  out  of 
that  state,  he  must  be  taken  to  dispense  with  the  contract  so  far  that  the 
other  may  have  an  action  against  him  without  a  request  to  marry.  It  is 
unnecessary  to  inquire  what  cases,  among  those  which  have  been  men- 
tioned, are  analogous  to  this,  because  here  the  intent  must  be  considered : 
and,  looking  to  that,  the  fact  stated  on  the  record  is  a  necessary  dispen- 
sation. According  to  this,  which  appears  to  me  the  true  construction  of 
the  contract,  the  plaintiff  shows  a  good  right  of  action,  and  is  entitled  to 
judgment. 

Patteson,  J.  The  only  difficulty  I  had  was  on  the  averment  of  a  pro- 
mise to  marry  within  a  reasonable  time  after  request.  If  the  allegati(n 
had  been  of  a  promise,  generally,  to  marry,  or  a  promise  to  marry  on  re- 
quest, or  in  a  reasonable  time,  the  application  of  the  case  in  Lord  Ray- 
mond would  have  been  clearer.  But,  on  consideration,  I  do  not  see  any 
rational  distinction  between  the  averments  of  a  promise  to  marry  on 
request  and  a  promise  to  marry  in  reasonable  time  after  request.  V/e 
must  look  to  the  intention;  and,  if  a  party  puts  himself  out  of  the  con- 
dition in  which  a  request  could  properly  be  made,  he  dispenses  with  the 
request.  Here  it  is  alleged  that  the  defendant  married  another  person. 
It  was  not  necessary  to  show  that  that  person  was  living  *when  r^o-tQ 
the  action  was  commenced :  here  was  a  breach  of  contract  at  once  ^ 
wben  the  defendant  married. 

Coleridge,  J.  The  declaration  is  good,  and  the  plea  bad,  for  iSie 
same  reasons.  The  prohiise  to  marry  within  a  reasonable  time  after  i  r- 
quest  must  mean  after  request  within  a  time  when  it  might  reasonably 
be  made.  If  the  defendant  disables  himself  from  fulfilling  such  a  request, 
then,  in  the  first  place,  he  dispenses  with  the  request,  because  it  has  be- 
come impossible  to  make  the  request  effectually ;  and,  secondly,  he  tas 
broken  his  own  contract,  because  be  is  no  longer  able  to  fulfil  that.  It 
is  no  matter  how  long  the  person  whom  the  defendant  has  married  lives, 
the  contract  having  been  once  broken ;  and  the  averment  of  a  request  to 
fulfil  it  is  immaterial. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  The  facts  stated  in  the 
count  show  a  dispensation  with  the  request  to  marry. 

Judgment  for  plaintifir.(a) 

(a)  See  the  next  case. 
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*371]  *The  following  case  was  decided  on  a  subsequent  day  of  this  term. 

LOVELOCK  against  FRANKLYN  and  COX,  Executors  of  THOMAS 

DELL.     Friday^  January  23. 

Plaintiff  declnred  upon  a  contract  by  defendant,  then  holding  land  (or  a  term  of  jears,  to 
assign  all  his  interebi:  'jo  plaintiff  on  payment,  by  plaintiff,  within  seven  years  froin  a  day 
named,  of  140L  BrT'ich  tliat,  before  the  seven  years  had  expired,  defendant  assigned  all 
his  interest  to  a  stranger.     On  special  demurrer,  Held: 

1.  That  it  was  not  necessary  tliat  the  declaration  should  aver  tender  of  money,  or  request, by 
plaintiff,  or  plaintiflTs  readiness  to  accept  an  assignment 

2.  That  the  breach,  as  laid,  was  a  good  ground  of  action,  the  defendant  having  incapacitated 
himself  from  performing  tlie  contract,  if  called  on. 

By  writing  not  under  seal,  reciting  that  D.  had  purchased,  for  the  residue  of  a  term,  four  me»> 
suages,  in  one  of  which  the  plaintiff  resided,  it  was  agreed  that  plaintiff  should  continue  \o 
re&ide  in  tliat  messuage  during  the  residue  of  D.'s  interest,  if  plaintiff  should  so  long  live,  at 
the  yearly  rent  of  1«.,  and  D.  further  agreed  to  assign  all  his  interest  in  the  said  premises, 
purchased  by  D.  as  aforesaid,  to  plaintiff,  on  payment  oPHOi.  witliin  a  stated  period. 

lielti^  I.  That  this  was  a  lease. 

2.  That  it  was  also  an  agreement,  and  required  on  agreement  as  well  as  a  lease  stamp,  inas> 
much  as  the  lease  and  the  agreement  comprehended  distinct  subject  matters. 

Assumpsit.  The  declaration  stated  that,  whereas  before  and  at  the 
time  of  the  making  of  the  agreement  and  promise  of  Thomas  Dell  after- 
mentioned,  and  in  his  lifetime,  to  wit,  on  7th  January,  1840,  the  said 
Thomas  Dell  had  purchased  of  one  John  Frankland  his  estate  and  in- 
terest in  a  certain  piece  or  parcel  of  ground  situate,  &c.,  together  with 
four  messuages  or  tenements,  thereon  erected  and  built,  for  the  residue 
and  remainder  of  a  certain  term  of  years,  and  in  one  of  which  messuages, 
being  a  dwelling-house,  the  plaintiff  had  for  some  years  resided  ;  and  the 
said  Thomas  Dell  became  and  was  possessed  of  the  said  premises  for  the 
residue  of  the  said  term  of  years:  and  thereupon,  heretofore,  and  in  the 
lifetime  of  the  said  T.  D.,  to  wit,  on,  &c.,  by  an  agreement  then  made 
between  T.  D.  of  the  one  part  and  plaintiff  of  the  other  part,  it  was  agreed 
*'n21  ^^^^'^^"  ihem  that  the  plaintiff  should  continue  to  reside  in  the  *said 
house  during  the  residue  of  the  said  T.  D.'s  term  and  interest 
therein,  provided  plaintiff  should  so  long  live,  paying  the  annual  rent  of 
Is. ;  plaintiff  doing  all  necessary  repairs  to  the  said  house  at  his  own  ex- 
pense, and  also  paying  the  taxes,  &c. ;  and,  in  the  event  of  plaintiff  dying 
during  the  continuance  of  the  said  term,  leaving  his  then  present  wife 
him  surviving,  T.  D.  did  thereby  agree  to  allow  plaintiff's  said  wife  to 
reside  therein  on  the  same  terms :  and  it  was  also  agreed  that,  with  re- 
spect to  a  yard  at  the  back,  the  said  T.  D.  was  to  make  what  use  he 
might  think  proper  of  it,  the  plaintiff  being  allowed  to  use  it  also  in  the 
way  of  business:  and  T.  D.  thereby  further  agreed  with  plaintiff  to  assign 
all  his  interest  in  the  said  premises,  purchased  by  the  said  T.  D.  as  afore 
said,  to  plaintiff  on  payment  by  plaintiff  to  T.  D.,  within  seven  yea:s 
from  13th  July,  1838,  of  140/.,  together  with  all  expenses  T.  D.  might  be 
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put  to  in  the  transfer  thereof:  and,  the  said  agreement  being  so  made  as 
aforesaid,  afterwards,  and  in  the  lifetime  of  the  said  T.  D.,  to  wit,  on, 
&c.,  in  consideration  thereof,  and  that  plaintiff  at  request  of  T.  D.  then 
promised,  &c.,  (mutual  promises,  by  plaintiff  and  T.  D.,  to  perform  the 
agreement  on  their  respective  parts :)  and  plaintiff,  confiding  in  the  said 
agreement  and  promise  of  T.  D.,  continued  to  reside  in  the  said  house, 
under  the  terms  of  the  agreement,  for  a  long  time,  to  wit,  from  the  making 
of  the  agreement  hitherto,  and  bath  performed  all  things  therein  contained 
OD  his  part,  &c.,  to  be  performed :  yet  T.  D.,  not  regarding  his  said 
agreement  and  promise,  after  the  making  of  the  same,  and  during  the 
said  term  of  seven  years  from  13th  July,  1838,  and  during  the  con- 
tinuance of  T.  D.'s  said  interest  in  the  said  premises,  purchased  by  him 
as  foresaid,  and  before  any  assignment  of  tjie  said  T.  D.'s  in-     r^^i'^ 
terest  in  the  said  premises  to  plaintiff,  and  before  the  period  by 
the  said  agreement  provided  for  the  said  T.  D.  to  assign  to  the  plaintifl 
on  payment  as  aforesaid  had  elapsed,  and  before  the  commencement  of 
this  suit,  to  wit,  1st  June,  1840,  wrongfully,  and  without  the  consent  of 
the  plaintifT,  bargained,  sold,  assigned  and  transferred  unto  one  Philip 
Williamson  all  the  estate  and  interest  of  him  the  said  T.  D.  of  and  in  and 
to  the  said  premises,  with  the  appurtenances,  and  so  purchased  of  the  said 
John  Frankland  as  aforesaid,  to  have  and  to  hold  the  same  unto  the  said 
P.  W.,  his  executors,  administrators,  and  assigns.     By  means  and  in 
consequence  of  which  said  assignment  and  transfer,  T.  D.,  and  defend- 
ants,  as  executors  as  aforesaid,  were,  and  defendants  still  are,  disabled 
and  hindered  and  prevented  from  performing  and  fulfilling,  and  it  thereby 
then  became  and  was  impossible  for  T.  D.  in  his  lifetime,  and  for  de- 
fendants, as  executors  as  aforesaid,  or  otherwise,  afler  his  death,  to  per- 
form or  fulfil,  and  they  have  not,  nor  hath  either  of  them,  performed  or 
fulfilled,  the  said  agreement,  and  his  said  promise  to  assign  to  plaintiff 
the  said  T.  D.'s  interest  in  the  said  premises  so  purchased,  &c. :  and 
plaintifif  has  been  hindered  and  prevented  from  haWng  made  to  him  an 
assignment  of  that  interest  on  payment  as  aforesaid,  which  he  otherwise 
would  have  had  made :  and  is  otherwise  damnified,  &c. 

Special  demurrer,  assigning  for  causes  the  objections  afterwards  urged 
in  argument. 
Joinder  in  demurrer. 

Bovilly  for  the  defendants.  First,  the  declaration  ought  to  have  shown 
a  tender  of  assignment  for  Dell's  ^execution,  accompanied  by  a  1^*374 
tender  of  the  money,  or  at  any  rate  should  have  averred  a  request 
by  the  plaintiff,  or  the  plaintiff's  readiness  to  pay  the  money  and  accept 
the  assignment.  It  does  not  appear  that  he  had  either  the  intention  or 
the  means  of  purchasing  the  assignment.  [Colebidge,  J.  At  what  time 
should  the  tender  have  been  made?]  When  the  assignment  was  required. 
[Patteson,  J.  He  had  a  period  of  seven  years,  at  any  point  of  which  he 
might  have  required  the  assignment  ]     At  least  he  should  have  averred 
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that  he  would  have  been  ready  at  some  time  in  the  seven  years.  [Pat- 
TESON,  J.  Mist  a  man  say,  I  now  undertake  to  be  ready  six  years 
hence  ?  He  might  die  in  the  interval.]  He  ought  to  show  his  ability. 
[Patteson,  J.  Ability  at  what  time  }]  At  the  time  of  the  breach. 
[Patteson,  J.  Ability  at  that  time  is  not  essential  to  the  maintenance 
of  the  action.]  It  has  been  held  in  this  court  that  a  party  complaining  nf 
a  refusal  by  the  East  India  Company  to  transfer  stock  should  show  that 
he  had  given  the  company  the  name  of  the  person  to  whom  the  transfei 
was  to  be  made.(a)  [Lord  Denman,  C.  J.  Because,  till  that  was  done, 
the  company  could  not  know  what  act  they  were  called  on  to  perform.] 
In  Bowdell  v.  Parsons^  10  East,  359,  361,  where  the  necessity  of  a  re- 
quest was  held  to  be  superseded  by  the  defendant  having  disqualified 
himself  from  performing  the  contract,  the  declaration  averred  that  the 
plaintiff  was  ready  and  willing  to  accept  the  goods  and  pay  for  them. 
The  same  averment  may  have  been  made  in  Ford  v.  Tiley^  6  B.  &C.  325: 
•2751  ^^^  r<?port  does  not  give  the  declaration.  *The  averment  of 
readiness  to  perform  is,  on  general  demurrer,  an  averment  of 
ability  to  do  so ;  De  Medina  v.  JSTorman^  9  M.  &  W.  820.  If  the  doctrine 
in  Sliort  v.  StonBy  ante,  p.  358,  be  interpreted  so  as  to  control  the  present 
case,  it  \^ould  seem  to  follow  that  it  would  be  enough  to  state  that  de- 
fendant promised  to  marry  the  plaintiff,  but  had  since  married  some  one 
else ;  but  surely  the  plaintiff's  readiness,  or  ability,  to  marry  the  plaintiff 
must  be  both  averred  and  proved,  as  part  of  the  plaintiff's  case. 

Secondly,  the  declaration  shows  no  breach  of  the  contract  described. 
It  appears  only  that  Dell,  during  the  seven  years,  parted  with  all  his 
interest  to  a  stranger.  That  is  not  even  evidence  of  a  breach.  It  would 
be  a  full  performance  of  the  contract  if  the  defendant  were  to  assign  when 
demand  and  tender  of  payment  were  made  by  the  plaintiff;  and  he  may 
well  recapacitate  himself  to  do  this  before  the  occasion  arrives.  [Cole- 
ridge, J.  The  period  of  seven  years  is  provided  for  the  election,  not  of 
the  defendant,  but  of  the  plaintiff.  The  defendant  is  to  be  ready  through- 
out.] It  is  enough  if  he  is  ready  when  called  on.  In  Hibbletvhite  v. 
M^MorinBy  5  M.  &  W.  462,  the  plaintiff  contracted  to  sell  the  defendant 
railway  shares,  to  be  delivered  and  paid  for  on  a  future  day  named,  «or 
at  any  intermediate  date  that  the  defendant  might  require  them,  by  pay- 
ing the  plaintiff  for  the  said  shares  at  par  per  share ;"  and  mutual  pro- 
mises were  averred :  and  it  was  held  that,  to  a  declaration  complaining 
that,  although  plainiiff  was  ready  to  transfer,  defendant  would  not  accept 
and  pay,  it  was  no  answer  that,  at  the  time  of  the  contract,  the  plaintiff 
was  not  possessed  of  the  shares,  and  had  not  contracted  for  any, 
*^761  *^"^  ^^^  °^  reasonable  expectation  of  being  possessed  of  them 
within  the  time,  otherwise  than  by  purchasing  them  after  the 
agreement  made.  This  argument  is  not  met  by  Ford  v.  IV&y,  6  B.  & 
C*  325 ;  for  there  the  defendant  contracted  to  execute  a  lease  «  with  all 

(a)  Gregory  v.  Eatl  India  Company^  7  Q.  B.  109. 
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possible  speed  after  he  should  become  possessed :"  and  he  had  no  rij^ht 
to  postpone  his  own  power  of  performance  at  all.     [Lord  Denman,  C.  J. 
I  do  not  see  why  your  argument  would  not  have  been  applicable  in  Bow- 
dell  V.  ParsonSf  10  East,  359,  as  well  as  here.]     It  is  only  in  the  case  of 
a  technical  breach  of  condition  giving  a  right  of  immediate  entry  that  a 
temporary  disability  has  the  effect  of  an  absolute  breach.     In  Littleton, 
sects.  355,  356,  357,  the  case  is  put  of  a  feoffment  made  on  condition 
that  the  feoffee  shall  enfeoff  another,  after  which  the  feoffee  parts  with  the 
land,  or  an  interest  in  it,  to  a  stranger;  and  it  is  said  that  in  these  cases 
the  feoffor  may  re-enter,  because  the  feoffee  has  disabled  himself  from 
performing  the  condition :  and  (in  sect.  357)  the  author  adds :  «  many 
have  said,  that  if  such  feoffment  be  made  to  a  single  man  upon  the  same 
condition,  and  before  he  hath  performed  the  same  condition  he  taketh 
vile,  (a)  then  the  feoffor  and  his  heirs  maintenant  may  enter,  because,  if 
he  hath  made  an  estate  according  to  the  condition,  and  after  dieth,  then 
the  wife  shall  be  endowed."     Upon  which  Lord  Coke,  (Co.  Lit.  221  b,) 
remarks:  «*Here  it  appeareth,  that  seeing  that  for  this  title  or  possibility 
the  feoffor  may  presently  enter,  that  albeit  the  wife  happen  to  die  before 
the  husband,  so  as  this  title  or  possibility  took  no  effect,  *yet  the     r»n77 
feoffor  may  re-enter,  for  the  feoffee  being  disabled  at  any  time     •• 
though  the  same  continue  not,  yet  the  feoffor  may  re-enter,  (A  in  that 
case  he  that  is  once  disabled  is  ever  disabled.     And  herein  a  diversity  is 
to  be  observed  between  a  disability  for  a  time  on  the  part  of  the  feoffee, 
and  a  disability  for  a  time  on  the  part  of  the  feoffor.     For  if  a  man  maketh 
a  feoffment  in  fee,  upon  condition  that  the  feoffee  before  such  a  day  shall 
re-infeoff  the  feoffor,  the  feoffee  taketh  wife,  and  the  wife  dieth  before  the 
day,  yet  may  the  feoffor  re-enter.     So  it  is  if  the  feoffee  before  the  day 
entereth  into  religion,  and  is  professed,  and  before  the  day  is  deraigned, 
yet  the  feoffor  may  re-enter.     So  it  is  if  the  feoffee  before  the  day  make  a 
feoffment  in  fee,  and  before  the  day  take  back  an  estate  to  him  and  his 
heirs,  yet  the  feoffor  may  re-enter.     Albeit  in  these  cases  a  certain  day  is 
limited,  yet  the  feoffee  being  once  disabled  is  ever  disabled.     And  so  it 
is  when  no  time  is  limited  by  the  parties,  but  the  time  is  appointed  by 
the  law.     But  if  a  man  make  a  feoffment  in  fee  upon  condition,  that  if  the 
A'offbr  or  his  heirs  pay  a  certain  sum  of  money  before  such  a  day,  the 
f(;offor  commit  treason,  is  attainted  and  executed,  now  is  there  a  disability 
on  the  part  of  the  feoffor,  for  he  hath  no  heir ;  but  if  the  heir  be  restored 
before  the  day  he  may  perform  the  condition."     "Otherwise  it  is  if  such 
a  disability  had  grown  on  the  part  of  the  feoffee ;  and  the  reason  of  the 
diversity  is,  for  that,  as  Littleton  saith,  maintenant  by  the  disability  of  the 
feoffee,  the  condition  is  broken,  and  the  feoffor  may  enter."     The  possi- 
bility of  performance  on  the  day  named  is  therefore  enough,  unless  there 
he  a  technical  breach  of  condition  and  right  of  immediate  entry. 

(a)  See,  as  to  the  immediate  revocation  of  a  feme  sole's  submission  to  an  award,  by  her 
marriage,  Chamley  v.  ]f^n«/a9t/ry,  5  East,  206. 

t2 
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WUks,  contra,  vas  stopped  by  the  court. 
*3781         ^^^^^  Denman,  C.  J.     The  plaintiff  has  a  right  to  say  to  the 
defendant :  «  You  have  placed  yourself  in  a  situation  in  which  you 
cannot  perform  vrhat  you  have  promised :  you  promised  to  be  ready  during 
the  period  of  seven  years;  *and,  during  that  period,  I  may  at  any  time 
tender  you  the  money  and  call  for  an  assignment,  and  expect  that  you 
should  keep  yourself  ready  ;  but,  if  I  now  were  to  tender  you  the  money, 
you  would  not  be  ready."     That  is  a  breach  of  the  contract.    No  case 
contradicts  this  view:  the  language  in  the  authorities  relied  upon  by  the 
defendants  relates  to  a  different  state  of  things.     Where  a  party  agrees  to 
sell,  or  to  lease,  on  a  given  future  day,  he  may  have  all  the  intermediate 
time  open  to  him  for  acquiring  the  means  of  performing  his  contract : 
but  here  the  party  puts  it  out  of  his  power  to  perform  what  he  has  agreed 
to  perform  ;  that  is,  to  assign  at  any  time  at  which  he  may  be  called  upon. 
This  distinction  shows  that  the  passage  cited  from  Lord  Coke  is  inap- 
plicable :  that  proves  no  more,  on  the  point  now  before  us,  than  that,  if 
an  act  is  to  be  performed  at  a  future  time  specified,  the  contract  is  not 
broken  by  something  which  may  merely  prevent  the  performance  in  the 
mean  time.    We  are  introducing  no  novelty.     In  all  the  cases  put  for  the 
defendants,  the  party  had  the  means  of  rehabilitating  himself  before  the 
time  of  performance  arrived :  here  he  has  incapacitated  himself  at  the  very 
time  when  he  may  be  called  on  and  should  be  ready. 

Patteson,  J.  In  this  particular  contract,  the  defendant  has  undertaken 
to  keep  himself  ready  for  the  whole  time :  but  he  has  parted  with  all  his 
interest,  and  has  made  it  impossible  for  himself  to  perform,  if  now  called  on. 
*379l     *^o^^^i^^^>  J'9  concurred.  Judgment  for  plaintiff.(a) 

(a)  Wightman,  J^  was  absent 


Tuesday  February  9//i,  1847. 

The  defendant  also  pleaded  Non  assumpsit;  on  which  issue  was 
joined. 

There  were  other  pleas,  which  are  not  material  here. 

On  the  trial  before  Coleridge,  J.,  at  the  Middlesex  sittings  in  Hilary 
term,  1846,  the  plaintiff  offered  in  evidence  an  agreement  in  the  terms 
stated  in  the  declaration.  The  agreement  had  a  1/.  stamp.  It  was  ob- 
jected that  the  instrument  was  a  lease  as  well  as  an  agreement,  and  should 
therefore  have  had  another  1/.  stamp  on  it  as  a  lease.  The  learned 
Judge  allowed  the  cause  to  proceed  ;  and  the  plaintiff  had  a  verdict. 

Petersdorff^  in  the  same  term,  obtained  a  rule  nisi  for  a  new  trial  on 
the  ground  that  the  instrument  was  not  properly  stamped. 

Knowks  and  Willes  now  showed  cause.  The  1/.  stamp  was  sufficient, 
if  the  instrument  was  a  lease  only  or  an  agreement  only  ;  if  it  was  bodi 
a  lease  and  an  agreement,  then  a  further  stamp  was  necessary. 
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The  instrument  was  an  agreement  only,  and  not  a  lease.  The  terms 
throaghout  are  terms  of  agreement  and  not  of  demise.  The  instrument 
t'ontains  no  determinate  period  of  demise ;  if  a  lease  at  all,  it  must  be  a 
lease  for  life,  which  can  be  made  only  by  deed. 

If  this  was  a  lease,  the  agreement  was  a  mere  ^accessory,  and     r«ooA 
a  lease  stamp  alone  was  sufficient.     The  introduction  of  several 
matters  does  not  render  several  stamps  necessary  when  the  several  matters 
constitute  one  transaction,  and  the  stamp  imposed  is  appropriate  to  the 
principal  matter  contained  in  the  instrument :   Price  v.   Thomas^  2  B. 
&  Ad.  218 ;  Rex  v.  Louth,  8  B.  &  C.  247 ;  Doe  dem.  Hartwright  v.  Fere- 
day,  12  A.  &  E.  23.    On  the  same  principle  the  introduction  of  collateral 
matters  into  an  agreement  relating  to  the  sale  of  goods  does  not  render  a 
stamp  necessary,  the  principal  matter  not  requiring  one.    Corder  v.  Drake- 
ford,  3  Taunt.  382,  where  it  was  held  that  a  lease  containing  a  contract 
ro  purchase  fixtures  could  not  be  given  in  evidence  to  prove  the  pur- 
chase without  a  lease  stamp,  though  it  had  an  agreement  stamp,  is  not  an 
authority  against  the  plaintiff;  for  there  the  lease  was  the  principal  matter, 
and  had  no  stamp  at  all. 

Petersdorff'y  contra.  The  instrument  was  a  lease  according  to  the  well- 
known  definition  in  4  Bacon's  Abr.  816,  Lease  (K),  7th  ed.  [Wightman,  J. 
What  is  the  «  determinate  time,"  for  which  the  lessor  divests  himself  of 
possession  ?]  The  residue  of  Dell's  term  if  the  plaintiff  should  so  long 
h've. 

The  agreement  is  not  accessory  to  the  lease,  but  distinct  from  it.  Iti 
the  former  part  of  the  instrument  the  parties  contract  the  relation  of  land- 
lord and  tenant ;  in  the  latter  part  they  become  vendor  and  vendee. 
The  latter  part  also  introduces  a  distinct  subject  matter;  for  the  lease 
applies  to  one  messuage  only,  and  the  agreement  to  the  whole  of  the  pro- 
perty. An  instrument  ^containing  distinct  matters  requires  dis-  rtooi 
tinct  stamps  ;  Rex  v.  Reeks,  2  Str.  716  ;  Doe  dem.  Copley  v.  Day, 
13  East,  241.     (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  I  think  the  instrument  was  a  lease.  It  was  also 
an  agreement ;  and  the  agreement  related  to  other  premises  besides  the 
messuage  which  was  the  subject  of  the  lease.  Wharton  v.  Walton,  7  Q. 
B.  474,  was  something  like  this  case.  There  plaintiff  let  a  public  house  to 
W.,  and  W.  agreed  under  penalties  to  take  all  his  beer  from  the  plaintiff. 
At  the  end  of  the  agreement  the  third  person  (the  defendant)  was  intro- 
duced, who  gave  his  guarantee  for  any  amount  of  money,  up  to  36/.,  that 
might  become  due  from  W.  We  held  that  a  lease  stamp  alone  was  insuffi- 
cient, and  that  there  should  also  have  been  an  agreement  stamp  in 
respect  of  the  guarantee.  I  think  the  stamp  in  this  case  was  insuffi- 
cient. 

Patieson,  J.  I  am  of  the  same  opinion.  I  think  this  instrument  was 
a  lease ;  and  it  was  no  more  a  freehold  lease  than  if  it  had  been  for  ninety- 
nine  years  if  the  plaintiff  should  so  long  live.    Then,  the  agreement  was 
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not  merely  accessory  to  the  demise ;  for  the  agreement  introduces  a  difler- 
ent  subject  matter ;  the  lease  is  of  one  house,  and  the  agreement  for  sale 
relates  to  several  houses. 

WiGHTMAN,  J.  (a)  I  did  entertain  some  doubt  whether  this  instrument 
was  a  lease,  because  I  could  not  discover  a  demise  for  any  definite  term. 
♦1821  ^"^  ^^^  maxim  '"id  certum  est  quod  certum  reddi  potest,"  ap- 
plies ;  and  the  term  may  be  ascertained  by  ascertaining  what  was 
the  residue  of  Dell's  term  in  the  premises.  I  doubted  also  whether  the 
agreement  for  purchase  was  not  secondary  to  the  lease.  But,  as  my  Lord 
and  my  Brother  Patteson  have  observed,  the  agreement  extends  to  pre- 
mises which  are  not  the  subject  of  the  demise  at  all ;  and  consequently  it 
required  a  distinct  stamp.  Rule  absolute.  (6) 

(a)  Coleriilge,  J.,  was  absent 

(6)  The  case,  on  this  last  point,  is  reported  by  H.  Davison,  Esq. 


RUMBALL  and  GOUGH  against  MUNT.     Tuesday^  January  20tk. 

Buildin{;s  and  lands  were  conveyed  by  B.  and  G,  to  N.  and  R.  in  fee,  to  the  use  of  B^  G^  K. 
and  R.  in  fee, "  upon  trust  to  receive  and  take,  or  otherwise  permit  and  suffer  the  church- 
wardens" of  a  pari:tb,  "  for  the  time  being,  yearly  for  ever  to  receive  and  take,  the  rent*, 
issues,  profits  and  annual  payments  and  proceeds,"  '^as  the  same  should  arise  or  become 
payable,  for  or  towards  the  repair  of  the  parish  church,"  **  and  for  the  benefit  of  the  said 
parish,  so  and  in  such  manner  as  the  same  had  theretofore  been  usually  or  lawfully 
applied  and  disposed  of,  and  according  to  the  intentions  of  the  several  charitable  persons 
who  gave  or  devised  the  said  premises  respectively ;  they,  the  said  churchwardens,  yearly 
at  Elastcr  accounting  to  the  parishioners,"  "  in  vestry  assembled  for  the  same." 

Among  the  parcels  conveyed  were  four  cottages,  described  in  the  conveyance  as  situate  in 
the  parish,  «  wherein  poor  families  were  permitted  to  dwell  rent-free." 

//cW,  that  the  property  vested,  under  stat.  69  G.  3,  c.  12,  s.  17,  in  the  parish  officers,  and  tliaf 
they  were  tlie  proper  parties  to  sue  for  use  and  occupation  of  the  premises  conveyed;  and 
that  such  action  could  not  be  maintained  by  the  trustees. 

Debt,  by  trustees  for  the  parish  of  St.  Peter  in  the  county  of  Hertford, 
to  recover  27/.  lOs,  for  use  and  occupation  of  certain  lands,  that  sum 
being  the  amount  of  half  a  year's  rent,  due  at  Michaelmas,  1842.  Plea, 
Never  indebted.  On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Hert- 
ford Lent  assizes,  1843,  a  verdict  was  found  for  the  plaintiffs  for  27/.  10*., 
leave  being  reserved  to  move  for  a  nonsuit.  A  rule  nisi  having  been  ob- 
tained, in  Easter  term,  1843,  for  entering  a  nonsuit,  or  for  a  new  trial, 
the  court  ordered  that  the  facts  should  be  stated  for  their  opinion  in  a 
special  case  ;  which  was  done  as  follows. 

Thorpe's  Lands,  in  the  parish  of  Sandridge,  in  the  county  of  Hertford, 
moQoi  being  the  lands  in  respect  of  the  occupation  W  which  this  action 
was  brought,  have  been  from  a  very  remote  period  (together  with 
certain  other  lands,  cottages,  annuities  and  rent-charges)  vested  in  trus- 
tees, and  the  rents  and  profits  of  the  same  applied  to  the  maintenance 
and  repair  of  the  parish  church  of  St.  Peter  in  the  borough  of  St.  .Alban, 
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in  the  said  county,  and  to  the  use  of  the  poor  of  the  said  parish,  in  accord- 
ance with  several  charitable  bequests  and  customs  to  that  effect. 

By  indenture  of  release,  grounded  on  a  lease  for  a  year,  the  release 
dated  June  14th,  1831,  made  between  James  Brown,  of,  &c..  Esquire, 
William  Cannon,  of,  &c.,  gentleman,  Frederick  Gough,  of,  &c.,  farmer, 
and  Robert  Nicholls,  of,  &c.,  auctioneer,  of  the  one  part,  and  the  Rev. 
Charles  Richard  Manners  Norman,  of,  &c.,  clerk,  Thomas  Rogers,  of, 
&c.,  surgeon,  William  Harris,  of,  &c.,  farmer,  Richard  Pew,  of,  &c., 
builder,  John  Horner  Rumball,  of,  &c.,  surveyor,  ami  James  Cottle,  of, 
&c.,  millwright,  trustees  named  for  and  on  behalf  of  the  parishioners  of 
the  said  parish  of  St.  Peter  for  purposes  after  mentioned,  of  the  other  part, 
the  said  James  Brown,  &c.  (the  parties  of  the  first  part)  did,  in  con- 
sideration of  55.  &c.,  grant,  bargain,  sell,  alien,  release,  ratify  and  confirm 
to  the  said  C.  R.  M.  Norman,  &c.  (the  parties  of  the  second  part,)  and 
fbeir  heirs,  in  addition  to  certain  other  messuages,  cottages,  tenements, 
lauds,  grounds,  rent  charges,  annuities,  hereditaments  and  premises,  in 
the  said   indenture  particularly  described, (a)  "also,  all  those  several 
*closes,  pieces  and  parcels  of  arable  land,  meadow,"  &c.,  «  called     r*Qox 
or  known  by  the  name  of  Thorpe's,  containing  by  estimation  forty     *• 
acres,"  &c.,  lying  and  being,  &c.,  heretofore  in  the  occupation,  &c. : 
habendum  to  the  said  C.  R.  M.  Norman,  &c.,  and  their  heirs,  to  the  use 
of  them  the  said  James  Brown,  &c.,  (the  parties  of  the  first  and  second 
parts,)  and  their  heirs,  upon  the  trusts  after  declared,  that  is  to  say: 
"Upon  trust  to  receive  and  take,  or  otherwise  permit  and  suffer  the 
churchwardens  of  the  said  parish  of  St.  Peter  for  the  time  being  yearly 
for  ever  to  receive  and  take,  the  rents,  issues,  profits  and  annual  payments 
and  proceeds  of  all  and  singular  the  said  hereditaments  and  premises 
thereby  granted  and  released,  or  intended  so  to  be,  as  the  same  should 
arise  or  become  payable,  for  or  towards  the  repair  of  the  parish  church  of 
St.  Peter  aforesaid,  and  for  the  benefit  of  the  said  parish,  so  and  in  such 
manner  as  the  same  had  theretofore  been  usually  or  lawfully  applied  and 
disposed  of,  and  according  to  the  intentions  of  the  several  charitable 
persons  who  gave  or  devised  the  said  premises  respectively,  they  the  said 
churchwardens  yearly  at  Easter  accounting  to  the  parishioners  of  the 

(a)  The  indenture  described  Tarions  messuages,  lands  and  tenements,  in  the  occupation 
of  di&rent  persons,  not  stating  any  purposes  for  which  they  were  occupied.  It  also  men- 
tkmed  the  following  premises. 

"  All  that  messuage  or  tenement,  situate,  standing  and  being  in  Saint  Peter  Street,  in  the 
»id  borough  of  Saint  Alban,  in  the  county,"  &c^  <<  commonly  called  the  parish  workhouse, 
and  now  in  use  as  such.  And  also  all  that  other  messuage  or  tenement,  situate,  standing 
and  being  on  the  south  side  of  the  churchyard  of  the  parish  of  Saint  Peter  aforesaid,  in  the 
borough  aforesaid,  late  in'the  tenure  or  occupation  of  William  Harris,  and  now  of  Thomas 
Rufielt,  his  undertenants  or  assigns.  And  also  all  those  four  other  messuages,  cottages  or 
tenements,  situate,"  &c.  ^in  a  ceruiin  street  or  lane  called  Cock  Lane,  in  the  said  parish  and 
homQg,h,  t^t£rein  poor  famUia  are  permiUed  to  dweU  rent  free.  And  also  all  those  three  other 
messuages,  cottages  or  tenements  in  the  same  lane,  forming  six  dwellings,  and  appropriated 
to  the  same  use,  built  by  John  Masterman,  of  London,  Goldsmith,  in  lien  of  three  other  ten» 
ments  which  formerly  stood  opposite  to  a  messuage  in  the  said  borough,  called,"  &c. 
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said  parish  of  St.  Peter,  in  restry  assembledi  for  the  same.    And  that, 

*^R51     '^^^^  ^^^  ^^  ^^^°  ^^  ^^  ^^^  trustees,  *by  the  death  or  removal 
of  any  of  them  from  the  said  parish  of  St.  Peter,  should  be  reduced 
in  number  to  five,  in  trust  that  such  the  remaining  five  trustees  should 
grant,  release,  convey  and  assure  the  said  hereditaments  and  premises 
and  trust  estates  unto  such  other  person  or  persons  as  should  be  nomi- 
nated and  appointed  in  the  place  or  stead  of  those  who  should  so  die  or 
remove,  to  the  use  of  such  persons  and  the  five  or  other  original  or 
remaining  trustees  and  their  heirs,  upon  the  trusts  and  for  the  intents  and 
purposes  thereinbefore  declared :  to  the  end  that  the  charitable  uses  and 
purposes  for  which  the  said  hereditaments  and  premises  were  originallj 
given  might  continue  for  ever  according  to  the  intentions  of  the  original 
donors,  and  the  true  intent  and  meaning  of  the  said  indenture.    Provided 
always,  and  it  was  thereby  declared,  that,  when  and  so  often  as  the  said 
trustees,  or  any  or  either  of  them,  should  remove  out  of  and  cease  to  reside 
within  the  said  parish  of  ISt.  Peter,  such  trustee  or  trustees  so  removing 
and  ceasing  to  reside  there  as  aforesaid  should  no  longer  be  a  trustee  or 
trustees,  and  the  estate  and  interest  of  such  trustee  or  trustees  so  removing 
and  ceasing  to  reside  should  thenceforth  end  and  determine,  and  the  same 
should  vest  in  the  remaining  or  continuing  trustees  for  the  purposes 
aforesaid,  any  thing  therein  contained  to  the  contrary  thereof  in  anywise 
notwithstanding." 

At  the  time  of  the  rent  becoming  due  in  respect  of  which  this  action 
was  brought,  and  at  the  commencement  of  this  suit,  the  plaintifis  Rumball 
and  Gough  were  the  only  parties  to  the  said  indenture  of  release  residing 
in  the  parish  of  St.  Peter,  the  Rev.  C.  R.  M.  Norman  and  R.  Pew  (both 
of  whom  were  then  living)  having  some  time  previously  removed  from, 
«oog-i  and  ceased  to  *reside  in,  the  said  parish,  and  the  rest  of  the  parties 
to  the  said  indenture  being  dead.  The  plaintiflT  Rumball  ^as 
one  of  the  churchwardens  of  the  said  parish  at  the  time  the  said  rent 
became  due ;  but  Gough  was  not :  and  there  were  also  two  other  church- 
wardens and  two  overseers  of  the  said  parish  at  the  time  the  said  rent  so 
became  due  as  aforesaid,  but  who  were  not  made  parties  to  this  action. 

The  case  then  set  out  an  indenture  of  March  15th,  1828,  \¥hereby  the 
then  trustees  demised  Thorpe's  Lands  to  Harris  (afterwards  party  of  the 
second  part  to  the  release  of  June  14th,  1831)  for  a  term  of  fourteen  years 
from  September  29th,  1828,  at  a  yearly  rent,  payable  to  the  trustees  for 
the  use  and  benefit  of  the  parishioners,  for  or  towards  the  repairs  and 
amendments  of  the  church.  Also  an  agreement,  dated  May  17th,  1831» 
whereby  Harris  agreed  to  underlet  Thorpe's  Lands  4o  Munt,  the  defend- 
ant, for  eleven  years  from  September  29th,  1831. 

The  case  further  stated,  in  substance,  that  the  defendant  commenced 
his  occupation  under  the  said  agreement,  and  continued  in  possession  op 
to  Michaelmas,  1842.  For  seven  years  previous  to  the  half  year  in  respect 
of  which  the  rent  now  in  question  accrued,  be  had  paid  rent  to  the  vestry 
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clerk.    The  case  contained  statements,  not  now  material,  as  to  these  and 
prior  payments.    Harris  died  about  two  years  before  the  trial. 

The  demise  to  Harris,  the  release  of  June,  1831,  and  Jie  agreement 
between  Harris  and  the  defendant,  were,  by  consent,  to  form  part  of  the 
case,  if  the  court  should  think  fit.  Three  questions  were  stated  for  the 
opinion  of  the  court ;  the  first  being : 

"  Whether  the  act  59  G.  3,  c.  12,  s.  17,  is  •imperative  that  the    rtto&j 
present  action  should  have  been  brought  by  the  churchwardens    ^ 
and  overseers  of  the  parish  of  St.  Peter  ?" 

The  other  two  are  rendered  immaterial  by  the  judgment  of  the  court.(a) 
If  the  court  should  decide  either  of  the  first  two  in  the  afiirmative,  or  the 
last  in  the  negative,  a  nonsuit  was  to  be  entered,  or  a  new  trial  had,  as 
the  court.sbould  direct. 

Lydekker^  for  the  plaintiffs. (&)    The  action  is  properly  brought  by  the  ' 
surviving  resident  trustees.     Doe  dem.  Jackson  v.  Hiley^  10  B.  &  C.  885, 
will  be  relied  upon  for  the  contrary  proposition ;  and  the  marginal  note  of 
that  case  states  generally  that  stat.  59  G.  3,  c.  12,  s.  17,(c)  *vests    rttooo 
in  the  churchwardens  and  overseers  of  tlie  parish  all  buildings,     ^ 
lands,  &c.,  belonging  to  such  parish,  where  the  profits  are  applicable  to 
the  relief  of  the  poor  or  purposes  for  which  church  rates  are  levied,  «  al« 
though  such  buildings,  lands,"  &c.,  <«  had  originally  been  vested  in  trus- 
tees for  the  benefit  of  the  parish."    But  the  real  import  of  the  decision 
appears  somewhat  differently  in  the  judgment  of  the  court  delivered  by 
Lord  Tenterden,  who  says :  «  There  is  nothing  in  the  act  of  parliament 
to  prevent  property  held  by  trustees  for  the  benefit  of  a  parish  vesting  in 
the  churchwardens  and  overseers,  and  it  would  be  very  inconvenient  that 
it  should  be  so.     It  is  often  difficult  for  persons  who  claim  under  an  ancient 
tnist  (where  the  trustees  are  numerous)  to  ascertain  who  was  the  survivor 
of  those  trustees ;  and  even  if  they  succeed  in  ascertaining  that  fact,  it  will 
not  be  less  difficult  to  show  who  is  the  heir  at  law  of  that  survivor.     Pro* 

(a)  They  were  as  foUows : 

'*2.  Whether  all  the  surviving  trustees  appointed  by  or  in  the  indenture  of  the  14th  Juneu 
1831,  although  some  of  them  had  removed  from  and  ceased  to  reside  in  the  parish,  ought  tti 
bave  been  joined  as  plaintifis  in  the  present  action. 

<*  3.  Whether,  under  the  circumstances,  tliere  was  any  sudi  merger  either  of  the  whole  or 
part  of  Harris's  term  as  will  entitle  the  plaintiff  to  the  judgment  of  tlie  court" 

(6)  Tlie  argument  was  begun  on  January  20th,  and  adjourned  to  the  23d/^ 

(c)  StaL  59  G.  3,  c.  12,  ("<  to  amend  the  laws  for  the  relief  of  the  poor,'')  s.  17,  enaots: 
^  That  all  buildings,  lands,  and  hereditaments,  which  shall  be  purchased,  hired,  or  taken  on 
lease  by  the  churchwardens  and  overseers  of  the  poor  of  any  parish,  by  the  authority  and 
(or  any  of  the  purposes  of  this  act,  shall  be  conveyed,  demised,  and  assured  to  the  church^ 
wardens  and  overseers  of  the  poor  of  every  such  parish  respectively,  and  their  successors,  in 
tnist  for  the  parish ;  and  such  churchwardens  and  overseers  of  the  poor  and  their  successorsi 
shall  and  may  and  tliey  are  hereby  empowered  to  accept, take,  and  hold,  in  the  nature  of  « 
body  oorporatef  for  and  on  behalf  of  the  parish,  all  such  buildings,  lands,  and  hereditaments, 
and  also  other  buildings,  lands,  and  hereditaments  belonging  to  such  parish ;  and  in  all  actitms,** 
kc^  «  fi>r  or  in  relation  to  any  such  buildings,  land,"  &c^  "or  any  other  buildings,  lands,"  &c^ 
**  belonging  to  such  parish,"  » it  shall  be  sufficient  to  name  the  churchwardens  and  overseers 
of  the  poor  for  the  time  being,  describing  them  as  the  churchwardens  and  overseers  of  toe 
poor  of  the  parish  for  which  they  shaU  act,  and  naming  such  parish ;  and  no  action,"  &o^ 
•baU  abate  by  the  death,  ieinoval»  or  expiration  of  office  of  the  churchwaxdens,  &c^  nameti 


388  KuMBALL  V.  MuNT.  H.  T.  1846. 

perty  vested  in  trustees  for  the  benefit  of  ihe  parish  seems  equally  within 
the  mischief  contemplated  by  the  legislature  as  well  as  property  not  so 
Tested."  And  aftenvards  his  lordship,  having  discussed  the  two  cases  ol 
ian.ds  left  for  the  relief  of  the  poor,  and  lands  left  to  the  intent  that  the 
revenues  may  go  in  aid  of  the  church  rate,  observes:  "  In  both  cases  there 
is  the  same  difficulty  oi  finding  out  in  whom  the  legal  estate  in  the  pre- 
mises belonging  to  the  parish  is  vested,  and  that  was  the  mischief  \rhich, 
by  the  seventeenth  section,  the  legislature  intended  to  remedy;  and  wc 
4,0091     can  see  no  reason  to  doubt  *that  the  operation  of  that  clause  wcs 

intended  to  be  co-extensive  with  the  mischief."  All  this  reason- 
ing, however,  is  inapplicable  where  there  are  known  trustees,  as  in  the  present 
case.  In  Doe  dem.  Higgs  v.  Terryy  4  A.  &  £.  274,  which  may  also  be  citerl, 
it  did  not  appear  that  any  trustees  existed.  The  judgment  of  the  Court  of 
Exchequer  in  Alderman  v.  Jfeate^  4  M.  &  W.  704,  proceeds  on  the  assump- 
tion that,  in  Doe  dem,  Jackson  v.  HUey^  property  conveyed  for  the  benefit  of 
the  poor  was  held  to  be  « in  all  cases"  vested  in  the  churchwardens  and 
overseers.  But  in  Mlason  v.  Stark,  9  A.  &  E.  255,  262, 265,  Lord  Den- 
man,  C.  J.,  said :  <*  The  statute  was  passed  in  remedy  of  cases  where  the 
officers  had  dealt  with  property  devised  for  the  benefit  of  the  poor  withotit 
strict  title.  Can  it  apply  where  there  are  trustees  appointed  and  known?" 
Patteson,  J.,  asked  :  « If  it  was  intended,  in  all  cases,  to  transfer  the 
legal  estate  to  the  parish  officers,  why  not  at  once  enact,  in  express  terms, 
that  it  should  be  so  transferred  ?"  And  Lord  Denman,  C.  J.,  in  hrs  judg- 
ment, said:  «(The  language  of  Lord  Tenterden,  in  Doe  dem.  Jackson 
v.  ISley,  is  certainly  very  large ;  but  it  must  be  taken  with  reference  to  the 
case  then  before  him,  in  which  the  question  was,  whether  the  lands  could 
there  be  considered  as  belonging  to  the  parish.  That  case  is  satisfactorily 
explained  by  the  fact  that  no  feoffee  appeared,  nor  any  other  person  in 
whom  the  legal  estate  was  vested.  Stat.  59  G.  3,  c.  12,  was  not  intended 
to  strip  all  trustees  of  their  estates  merely  because  the  parish  derived 
some  benefit  from  the  trust."  Afterwards,  \n  Attorney- General  v.  Levoivy 
*^901     ^  ^''^*  ^^^'  ^^  ^i^^  'Chancellor  denied  the  general  proposition, 

deduced,  in  argument,  from  Doe  dem.  Jackson  v.  Hiley,  that  the 
seventeenth  section  vests  in  the  churchwardens  and  overseers  «<  all  pro- 
perty that  is  held  for  parish  purposes."  And,  in  the  case  In  re  Padding- 
ton  CharUieSf  8  Sim.  629,  where  the  same  decision  of  this  court  was  cited, 
the  Vice  Chancellor  held  that  the  enactment  applied  « to  freehold  lands 
held  generally  in  trust  for  the  parish,"  but  not  to  copyholds:  and  he  added: 
"  Nor,  in  my  opinion,  does  the  statute  apply  to  freeholds  held  upon  any 
special  trust."  The  court,  therefore,  is  not  called  upon  by  the  decisions 
on  this  clause  to  give  it  the  unlimited  operation  which  will  be  argued  for 
on  the  other  side,  nor  to  say  that^  mere  permissive  words  (<<  shall  and 
may"  and  « it  shall  be  sufficient")  can  divest  actual  trustees  of  their  estate 
and  transfer  it  to  other  parties.  In  the  act  5  &  6  W.  4,  c.  69,  «  to  facili- 
tate the  conveyance  of  workhouses  and  other  property  of  parishes  and  of 
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iacorporations  or  unions  of  parishes,"  sect.  3,  a  distinction  is  recognised 
between  "  land,  effects,  or  other  property  belonging  to  any"  «  parish  or 
uDion,''  and  land,  &c.,  <<  vested  in  trustees  or  feoSees  in  trust  for  such 
parish  or  union,  or  for  the  parishioners,"  &c.  (The  argument  on  the  other 
points  is  omitted.) 

PeUrsdorff'^  contra.     In  Mderman  v.  J\reatef  it  was  contended  that  stat. 
59  G.  3,  c.  12,  s.  17,  left  it  optional  in  the  parish  officers,  whether  they 
would  take  the  properly  or  not :  but  the  court  held  that  there  was  no  dis- 
cretion, and  that  the  property,  by  the  statute,  vested  absolutely.     TKeir 
language  on  this  point  is:  «  That  ^question  has  been  ingeniously     pvont 
argued  before  us ;  we  do  not,  however,  consider  it  as  being  res     ^ 
integra,  inasmuch  as  it  has  been  decided  by  the  Court  of  Queen's  Bench 
tiiat  the  statute  does  apply  in  all  cases ;  and  as  the  agreement  here  is  a 
grant  of  property  to  be  used  for  a  poorhouse,  we  think  it  is  within  the 
provisions  of  the  statute,  and  accordingly  that  the  property  is  vested  in 
the  overseers  for  the  time  being."     Here  the  object  is  clearly  that  the 
profits  of  the  land  shall  be  applied  for  parochial  purposes :  the  churchwar- 
dens are  annually  to  account  to  the  parishioners:  in  effect,  nothing  is 
given  to  the  trustees  but  the  pure  legal  estate.    In  Ex  parte  Annesley^ 
2  Y.  &  C.  Exch.  350,  there  were  feoffees  in  trust  for  the  relief  of  the  poor 
of  a  parish  :  and  it  was  held  «<  that  the  charity  estates  were  taken  out  of 
the  feoffees  by  the  stat.  59  G.  3,  c.  12,  s.  17,  and  vested  in  the  church- 
wardens and  overseers  of  the  parish."    The  cases  in  this  court  are  uni- 
formly to  the  same  effect ;  Doe  dem,  Higgs  v.  Terry  ;  Doe  dem.  Hobbs  v. 
CockeU,  4  A.  &  E.  478 ;  Doe  dem.  Edney  v.  BilleU,  7  Q.  B.  976,  980, 983. 
The  dictum  from  In  re  Paddington  Charities  cannot  be  considered  as  con- 
trolling these  authorities  so  far  as  to  destroy  the  application  of  the  statute 
to  a  case  where,  as  here,  the  trusts  are  entirely  parochial.     [Lydekker. 
Here  the  trusts  are  special :  certain  families  are  allowed  to  reside  rent- 
fret.]    [^Petersdofff  "WdiS  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  We  must  act  on  the  decisk)n8  which  have  settled 
that  the  churchwardens  and  overseers  must  be  considered  as  owners. 
There  is  no  trust  *here  beyond  that  which  is  contemplated  by  r^ono 
giving  to  the  parties  named  in  the  conveyance  the  character  of  ^ 
trustees.  They  have  their  general  character  only.  The  only  argument 
which  can  be  urged  for  an  opposite  construction  is  that  arising  on  the  word 
"sufficient,"  in  sect.  17,  from  which  it  is  inferred  that  the  churchwardens 
are  not  necessarily  to  be  named.  But  the  word  is  there  used  merely  to 
avoid  the  difficulty  arising  from  the  parish  officers  being  a  fluctuating 
body :  and  the  provision  does  not  exclude  the  necessity  of  treating  them 
as  the  owners,  but  only  enables  parties  to  describe  them  in  the  form  there 
given. 

Pattesow,  J.  Doe  dem.  Jackson  v.  HUey^  10  B.  &  C.  885,  has  oilen 
been  attacked  ;  but  I  think  it  has  never  been  overruled :  indeed,  it  has 
often  been  upheld,  particularly  in  Mderman  v.  JfeaU^  4  M.  &  W.  704. 

U 
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The  enactment  has  been  held  to  be  not  merely  prospective,  and  not  con* 
fined  to  buildings,  lands,  &c.,  afterwards  to  be  conveyed,  which  the  par- 
ish officers  «are  hereby  empowered  to  accept,"  but  to  include  also  (<all 
other  buildings,  lands,"  &c.,  "belonging  to  such  parish."  Nowl  think 
that  we  have  already  had  the  meaning  of  the  word  <<  belonging"  discussed 
and  have  held  that  it  applied  to  all  cases  where  the  lands  were  given  for 
the  use  of  the  parish  generally,  (a)  though  not  to  those  where  the  trusts 
were  for  purposes  not  entirely  parochial.  But  I  find  no  trusts  of  the  lat- 
ter sort  in  this  case.  The  trusts  are  for  the  «  repair  of  the  parish  church," 
«  and  for  the  benefit  of  the  said  parish."  So  far,  the  trusts  are  entirely 
,QQoi  parochial.  Then  follow  *the  words  *<  according  to  the  intentions 
of  the  several  charitable  persons  who  gave  or  devised  the  said  pre- 
mises respectively."  I  do  not  well  know  what  these  words  mean.  The 
part  pointed  out  by  Mr,  Lydekker  (as  to  residence  of  certain  families  rent- 
free)  is  merely  descriptive  of  the  premises.  I  am  therefore  of  opinion 
that  the  purposes  here  are  entirely  parochial,  and  the  property  vested  in 
the  parish  officers. 

Coleridge,  J.  It  is  too  late  now  to  argue,  as  the  learned  counsel  for 
the  plaintiffs  has  done,  that  the  vesting  of  the  property  is  merely  optional. 
The  words  «  empowered  to  accept,  take  and  hold,"  are  not  indeed  ordi- 
narily equivalent  to  words  absolutely  enacting  that  property  shall  vest : 
but  I  think  they  are  enough,  in  this  statute,  to  justify  the  construction  put 
upon  them.  Looking  at  the  decisions  in  Doe  dem.  Higgs  v.  Terry^  4  A. 
&  E.  274,  and  Mderman  ▼.  Jfeate^  4  M.  &  W.  704,  we  must  say  that  the 
parish  officers  are  to  hold  this  property :  if  they  are  to  hold,  there  cannot 
be  other  parties  in  possession.  Can  we  say  that  one  set  of  owners  are  to 
be  plaintiffs  in  ejectment  and  another  set  plaintiffs  in  an  action  for  use 
and  occupation  ?  We  must  hold  that  the  property  vests  for  all  purposes, 
if  for  any,  in  the  parish  officers.  Then,  as  to  the  extent  of  the  trust. 
Without  referring  at  present  to  the  words  relied  upon  by  Mr.  Lydekker^ 
we  are  to  look  to  the  general  object.  We  have  not  to  select  a  particular 
part  of  the  premises  as  belonging  to  the  parish.  As  has  been  said  here 
before,  (6)  the  word  (<  belonging"  is  to  have  a  popular  not  a  technical 
*294l  Q^^^'^i'^S*  "technically,  lands  cannot  belong  to  a  parish.  Then  the 
only  question  here  is,  whether  there  are  special  trusts.  Mr.  Ly* 
dekkcr  poiuts  out  that  certain  families  are  described  as  being  allowed  to 
reside;  rr nt-free.  But  it  is  not  provided  that  they  shall  be  allowed  to  re- 
side rent-free  :  the  words  occur  merely  by  way  of  description  of  the  par- 
ceLs  ;  and  therefore  they  raise  no  special  trust. 

Judgment  for  defendant.(c) 

(a)  See  the  judgments  ofPattMOo  and  Coleridge,  Js^  in  Dot  dem.  Higgt  r.  TaTy,4  A.&iw 
S74 ;  Mla$OH  v.  Slark,  9  A.&  £.  25& 

(6)  See  ante,  p.  392,  note  (o). 

(c\  Wightman,  J^  was  absent 
See  uitutaU  v.  JEVeuu,  13M.&  W.  772.    And  tee  the  next  casau 
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Tne  following   case,  decided  in  Michaelmas  vacation,  1847,  may 

properly  be  inserted  here. 

The  Churchwardens  and  Overseers  of  the  Poor  of  ST.  NICHOLAS,  DEPT- 
FORD,  against  SKETCHLEY.     Saturday,  December  llth,  1847. 

In  1749,  land  was  oonveyed  by  deed  to  trustees^  upon  trust  to  permit  the  clmrchwardens  and 
overseers  for  the  time  being  of  a  parish  to  receive  the  rents,  &c.  to  and  for  the  use  and 
benefit  of  the  poor  of  that  parish:  and  the  deed  gave  the  trustees  for  the  time  being  power 
to  lease  for  twenty-one  years. 

Htid  that,  although  the  trusts  were  general,  still  the  legal  estate  was  not  vested  in  the  parish 
officers  by  stat  69  G.  3,  c.  12,  s.  17;  because  tliere  were  known  existing  trustees  under 
the  deed,  and  the  provisions  of  the  statute  were  insufficient  to  devest  their  estate. 

Debt.  The  action  was  brought  to  recover  18/.  0^.  9cf.,  for  the  use  and 
occupation  of  premises  comprised  in  the  indenture  of  March  27ih,  1749, 
hereinafter  mentioned. (a)  By  consent  and  a  judge's  order,  after  issue 
joined,  the  following  case  was  stated  for  the  opinion  of  this  court:  and 
the  above-mentioned  sum,  which  had  been  paid  into  court,  was  ordered 
to  abide  the  decision. 

•By  an  indenture  of  bargain  and  sale,  bearing  date  27th  March,  i-^oor 
1749,  duly  executed  and  enrolled  in  Chancery,  between  Sir  John  *• 
Evelyn,  therein  described  as  of  Wootton  in  the  county  of  Surrey,  Bart., 
of  the  one  part,  and  John  Evelyn,  son  and  heir  apparent  of  the  said  Sir 
John  Evelyn,  Bart.,  and  the  Rev.  Thomas  Anguish,  vicar  of  the  parish 
church  of  St.  Nicholas,  in  Deptford,  in  the  county  of  Kent,  clerk,  of  the 
other  part,  the  said  Sir  J.  Evelyn,  for  the  purposes  and  considerations 
therein  mentioned,  did  grant,  bargain  and  sell  unto  the  said  John  Evelyn 
the  son,  and  Thomas  Anguish,  and  their  heirs,  a  certain  piece  or  parcel  of 
garden  ground  therein  described,  &c.;  to  hold  the  same  unto  the  said 
John  Evelyn  the  son,  and  Thomas  Anguish,  their  heirs  and  assigns,  for 
ever,  upon  trust  nevertheless,  and  to  and  for  the  intents  and  purposes, 
and  under  the  provisoes  thereinafter  mentioned,  (that  is  to  say :)  Upon  trust 
to  permit  and  suffer  the  churchwardens  and  overseers  of  the  poor  for  thp 
time  being  of  St.  Nicholas,  in  Deptford,  to  receive  the  rents  and  profits 
of  the  said  piece  or  parcel  of  garden  ground  and  premises  to  and  for  the 
use  and  benefit  of  the  poor  of  the  said  parish  of  St.  N.,  in  D.,  aforesaid : 
And  upon  further  trust,  that,  upon  the  decease  of  the  said  John  Evelyn 
the  son,  or  of  the  said  Thomas  Anguish,  then  the  survivor  of  them  should 
(at  the  costs  and  charges  of  the  churchwardens  and  overseers  of  the  pooi 
for  the  time  being  of  St.  N.,  in  D.,  aforesaid)  convey  the  said  piece  or 
parcel  of  garden  ground  unto  the  heir  male  of  the  body  of  the  said  John 
Evelyn  tlie  son,  or  to  the  succeeding  vicar  of  St.  N.,  in  D.,  aforesaid,  as 
the  case  might  require,  and  so,  from  time  to  time  upon  every  decease  of  a 

(a)  Tlie  action  was  first  broufrht  against  Thomas  Jenkins:  but,  he  disclaiming  any  interest 
in  the  subject  matter,  and  alleging  that  the  right  thereto  was  claimed  by  tlie  Rev.  Alexander 
Everingham  Sketchley,  a  judge's  order  was  made,  staying  proceedings,  and  sulistitutiog 
Sketchley  as  defendant  for  Jenkins,  who  paid  the  money  demanded  inio  court 
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trusteei  the  survivor  should  convey  the  said  premises  in  such  manner 

*3961     *^^  ^^^  ^^^  ^^^^  ^^^  ^^  ^^^  ^^^^  ^^^^  Evelyn  the  son,  and  the 
vicar  of  St.  N.,  in  D.,  for  the  time  being,  should  always  be  the 

trustees  upon  the  trusts  thereinbefore  mentioned.  And  it  was  thereby 
also  declared  that  the  trustee  or  trustees  for  the  time  being  should,  at  the 
request,  costs  and  charges  of  the  said  churchwardens  and  overseers  of  the 
poor  of  St.  N.,  in  D.,  let  and  demise  the  said  piece  or  parcel  of  garden 
ground  and  premises,  to  any  person  or  persons,  for  any  term  or  number 
of  years  not  exceeding  twenty  one  years  in  possession  and  not  in  rever- 
sion, by  indenture,  and  for  the  best  improved  rents  that  could  be  reason- 
ably had  or  gotten  for  the  same. 

Under  and  by  virtue  of  the  said  indenture,  and  of  a  conveyance,  made 
in  pursuance  thereof,  of  the  legal  estate  in  the  said  hereditaments  and  pre- 
mises, bearing  date  28th  June,  1806,  and  also  by,  under  and  by  virtue 
of  the  provisions  of  an  act  of  parliament,  made  and  passed  in  55  G.  3,(a) 
intituled  <<  An  act  for  better  carrying  into  execution  the  trusts  of  certain 
charity  lands  at  Deptford  in  the  county  of  Kent,"  the  said  hereditaments 
and  premises  comprised  in  the  said  indenture  of  27th  March,  1749,  and 
thereby  conveyed,  &c.,  as  aforesaid,  became  and  were  before  and  at  the 
time  of  the  passing  of  another  act  of  parliament,  made,  &c.,  (59  G.  3,  c. 
12,)  intituled  «An  act  to  amend  the  laws  for  the  relief  of  the  poor,"  abso- 
lutely vested  in  the  Rev.  John  Drake,  D.D.,(i)  the  then  vicar  of  the  said 
parish  of  St.  N.,  in  D.,  and  his  successors  in  the  said  vicarage; 
*3971  *"P^^  ^^^  trusts  nevertheless,  and  for  the  ends,  intents  and  pur- 
poses, expressed  and  contained  of  and  concerning  the  said  here- 
ditaments in  the  said  indenture  of  the  27th  March,  1749. 

After  the  passing  of  the  said  act,  55  G.  3,  the  said  John  Drake,  D.  D., 
as  such  vicar  as  aforesaid,  at  the  request  of  the  churchwardens  and  over- 
seers of  the  poor  for  the  time  being  of  St.  N.,  in  D.,  granted  building 
leases  of  parts  of  the  said  hereditaments  and  premises  for  long  terms  of 
years.  And  such  leases  contained  covenants  by  the  respective  lessees 
therein  named  to  and  with  the  said  John  Drake,  his  heirs  and  assigns, 
and  his  successors,  vicars  for  the  time  being  of  St.  N.,  in  D.,  for  the  pay- 
ment of  the  rents  therein  resen'ed  ;  and  such  leases  also  contained  pro- 
visoes whereby  rights  of  re-entry  were  reserved  to  the  said  John  Drake, 
bis  heirs  and  assigns,  and  his  successors,  vicars  of  the  said  parish  for  the 
time  being,  in  case  of  non-payment  of  such  rents  or  non-observance  or 
non-performance  of  the  covenants  therein  contained. 

By  an  indenture  dated  16th  December,  1843,  and  made,  as  to  a  lease 
for  a  year,  in  pursuance  of  stat.  4  &  5  Vict.  c.  21,  between  Jeremiah 
Selmes  and  William  Knott,  therein  described  as  churchwardens  of  St.  N. 
in  D.,  and  James  Archer,  John  Dyball  and  Richard  Tuckett,  therein  de* 

(a)  Cap.  69,  Privata.  It  waa  agreed  that  Uiis  ocf,  and  an  act,  46  G.  3,  c  cxliiL  (local  aw' 
pervonai,  public)  therein  leferrod  tOi  should  be  taken  as  part  of  the  case.  Some  clause* 
of  •hcrse  acts,  not  set  out  in  the  case*  are  stated  in  the  judgment,  post. 

(6)  See  p.  401,  post 
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scribed  as  overseers  of  the  poor  of  the  same  parish,  of  the  first  part ;  the 
Rev.  John  Drake  and  Thomas  Drake,  therein  described  as  the  only  sur- 
viving sons,  and  William  Wickham  Drake  and  Francis  Drake,  therein 
described  as  the  surviving  grandsons,  (and  all  together  the  coheirs  at 
law,  according  to  the  custom  of  gavelkind,  of  the  said  Rev.  John  Drake, 
]).  D.,  deceased,  in  the  said  conveyance  of  1806  and  the  said  *acts     r*Q9Q 
of  parliament  named,)  of  the  second  part ;  and  the  said  defend- 
ant, the  Rev.  A.  £.  Sketchley,  clerk,  therein  described  as  then  vicar  of 
St.  N.,  in  D.,  of  the  third  part ;  the  said  hereditaments  and   premises 
were  duly  conveyed  and  assured  by  the  said  John  Drake,  (the  party  to 
the  now  stating  indenture,)  Thomas  Drake,  William  Wickham  Drake  and 
Francis  Drake,  at  the  request,  and  with  the  privity,  consent,  and  appro- 
bation, o^the  said  several  churchwardens  and  overseers  of  the  poor,  par- 
ties therciO  of  the  first  part,  unto  and  to  the  use  of  the  said  A.  £.  Sketchley, 
Lis  heirs  and  assigns,  upon  the  trusts,  and  for  the  same  estates,  ends  and 
purposes,  and  under  the  same  powers,  provisoes,  declarations  and  agree- 
ments, as  were  by  the  said  indenture  of  27th  March,  1749,  declared  con- 
cerning the  same,  and  were  then  existing.     No  notice  of  his  desire  to  be 
joined  in  the  trust  has  been  given  by  any  heir  male  of  the  said  John 
Evelyn  the  son,  in  pursuance  of  the  statute  55  G.  3,  c.  69.(a) 

The  rents  and  profits  arising  from  the  said  hereditaments  and  premises 
have  been  from  time  to  time  distributed  amongst  the  poor  inhabitants  of 
thft  parish  not  receiving  parochial  relief,  and  not  otherwise,  in  aid  of  the 
parish  rates,  or  for  the  general  purposes  of  the  parish. 

The  Rev.  A.  £.  Sketchley,  when  the  rent  now  in  question  accrued  and 
became  due,  and  before  and  at  the  time  of  the  condmencement  of  the  ac- 
tion, was,  and  still  is,  vicar  of  St.  N.,  in  D.  And,  by  virtue  of  the  several 
hereinbefore  recited  indentures,  and  of  the  said  acts  of  46  &  55  G.  3,  the 
said  hereditaments  and  premises  were,  and  are  now,  vested  in  the  said 
A.  E.  Sketchley,  as  such  vicar,  upon  the  trusts  contained  in  the  said  in- 
denture of  *27th  March,  1749 ;  and  he  was  and  is  the  party  entitled  rtooo 
to  exercise  all  the  powers  and  perform  all  the  duties  and  trusts 
granted  and  imposed  by  the  said  last-mentioned  indenture  and  the  said 
statutes,  unless  the  same  have  been  devested,  altered  or  transferred  by 
Stat.  59  G.  3,  c.  12,  s.  17. 

The  churchwardens  and  overseers  contended  that,  by  that  act,  sect.  17, 
the  legal  estate  in  the  said  hereditaments  and  premises,  and  the  right  to 
the  rent  in  dispute,  were  vested  in  them ;  and  that  the  operation  of  tht; 
provisions  of  that  act  was  to  devest  the  vicar  of  any  estate  and  interest 
in  the  said  hereditaments  and  premises,  and  transfer  them  to  the  church- 
wardens and  overseers. 

The  vicar  contended  that  the  estate,  &c.  in  the  said  hereditaments,  &4: 
vested  in  him,  as  the  vicar  for  the  time  being,  by  the  said  indentures  ana 

(a)  See  the  judgment,  pp.  401,  402,  post. 
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by  the  statutes  of  46  &  55  G.  3,  was  not  devested  nor  in  any  manner  af- 
fected by  the  enactments  of  stat.  59  G.  3,  c.  12,  s.  17. 

The  question  for  the  opinion  of  the  court  was  whether,  under  the  cir- 
cumstances, the  legal  estate  and  interest  in  the  said  hereditaments  and 
premises  still  continued  vested  in  the  vicar  for  the  time  being  of  the  said 
parish  of  St.  N.,  in  D.,  or  were  vested  in  the  churchwardens  and  over- 
seers of  the  said  parish  under  stat.  59  G.  3,  c.  12,  s.  17.  Should  the 
court  be  of  the  former  opinion,  judgment  was  immediately  to  be  entered 
for  the  defendant,  who  was  to  be  entitled  to  receive  out  of  court  the  sum 
of  18/.  Os.  9d. ;  but,  should  the  court  be  of  the  latter  opinion,  judgment 
was  to  be  entered  for  the  plaintiiis  without  costs,  and  they  were  to  receive 
the  said  sura,  &c. 

•4001         ^^^  ^^^^  ^^^  argued  in  Trinity  term,  I847.(fl)     The  *cases, 

and  the  points  discussed,  are  noticed  so  fully  in  the  judgment  of 

the  court  that  a  detailed  report  of  the  argument  is  considered  unnecessary. 

MalinSy  for  the  plaintifi's,  cited  Doe  dem.  Jackson  v.  IRUyy  10  B.  & 
C.  885;  Doe  dem.  Higgs  v.  Terrt/y  4  A.  &  £.  274;  Doe  dem,  Uohbs  v. 
Cockell,  4  A.  &  E.  478 ;  Alderman  v.  JfeaU,  4  M.  &  W.  704 ;  Gotdds- 
worth  V.  Knights,  11  M.  &  W.  337 ;  Doe  dem.  Edney  v.  Billett,  7  Q.  B. 
976;  Rumhall  v.  Munt,  ante,  p.  382;  Ex  parte  Annesley,  2  Y.  &  C. 
Exch.  350 ;  Allason  v.  Stark,  9  A.  &  E.  255  ;  In  re  Paddington  Chari- 
ties,  8  Sim.  629. 

Badeley,  for  the  defendant,  cited  Attorney- General  v.  The  Corporation 
of  Exeter,  3  Russell,  395  ;  Shelford  on  Mortmain,  p.  629,  c.  5,  s.  3,  §  2; 
Attorney- General  y.  C/nr/ce,  Ambler,  422 ;  The  Attorney- General  y,  Wil- 
kinson, 1  Beavan,  370;  Attorney- General  v.  Gutch,  cited,  Shelf,  on 
Mortm.  628,  4  Burn's  Justice,  1022,  Chitty's  (28th)  ed.  (p.  1315  in  ed. 
29;)  In  re  Chertsey  Market,  6  Price,  261 ;  Attorney- General  v.  Leum, 
8  Sim.  366  ;   The  Attorney-General  v.  Freeman,  5  Price,  425. 

He  contended,  also,  that  the  churchwardens  were  estopped  by  their 
sanction  as  parties  to  the  conveyance  of  1S43,  and  cited  Co.  Lit.  352  a, 
and  Trevivan  v.  Lawrance,  1  Salic.  276. 

Matins,  in  reply,  contended  that  the  deed  was  no  estoppel,  as  it  was 
executed  after  the  passing  of  stat.  59  G.  3,  c.  12,  under  a  misapprehen- 

*4011  ^^^"  ^^  ^^^  ^^^  ^^  *^^^  parish  officers,  and  at  a  time  when  the 
coheirs  of  Drake  had  no  estate.  Cur.  adv.  vuU. 

Lord  DcNMAN,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  defendant  claims  to  hold  the  lands  in  question  as  a  special  trus- 
tee of  a  charity  founded  in  March,  1749.  The  trusts  are,  to  suffer  the 
churchwardens  and  overseers  to  receive  the  rents  to  and  for  the  use  and 
benefit  of  the  poor  of  the  parish.  By  the  original  foundation  deed  the 
trustees  for  the  time  being  had  power  to  lease  for  twenty-one  years  in 
possession  at  the  best  improved  rent.    By  a  local  act,  46  G.  3,  c.  cxliii.(i) 

(o)  June  8th.    Before  Lord  Denman,  C.  J.,  Patteson,  Coleridge,  and  Erie,  Js. 
(6)  «  For  enabling  the  trustees  of  charity  lands  at  Deptford,  in  tiie  county  of  Kent,  to  gnot 
building  leases  thereof" 
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reciting  that  it  would  be  beneficial  if  the  trustees  for  the  time  being  were 
enabled  to  grant  long  leases,  Sir  Frederick  Evelyn  and  John  Drake,  then 
TJcar,  their  heirs  and  assigns^  were  enabled  to  grant  building  leases  for 
oinety-nine  years.     The  original  foundation  deed  bad  provided  that  the 
heir  male  of  the  founder'^  s  son  John  Evelyn,  and  the  vicar  for  the  time  beings 
should  be  always  the  trustees  ;  but,  by  an  act  passed,  55  G.  3,  c.  69, 
(Sir  John  Evelyn,  the  then  heir  male,  being  non  compos  mentis,^  the  legal 
eiitate  was  vested  in  John  Drake,  the  then  vicar,  as  such,  and  his  successors 
io  the  said  vicarage  during  the  lunacy  of  the  said  Sir  John  Evelyn,     The 
second  section,  however,  enacts  that  the  person  who  for  the  time  being 
should  answer  the  description  of  heir  male  of  the  said  John  Evelyn,  if 
desirous  of  being  joined  in  the  trust,  might  at  any  time  give  three  months' 
notice  to  the  vicar  for  the  time  being,  who  would  then  be  bound  to  con« 
vey  *to  him ;  and,  by  sect.  3,  any  act,  deed  or  assurance,  done     r»4Q2 
or  made  by  the  vicar  alone,  after  three  months'  neglect  to  comply 
with  the  requisition,  would  be  void  ;  but,  in  case  of  no  such  notice,  or  so 
often  as  such  heir  male  shall  be  minor,  lunatic,  beyond  seas,  under  any 
legal  disability,  or  refuse  or  become  incapable  to  act  in  the  trusts,  the 
vicar  may  act  alone.    By  the  fifth  section  the  churchwardens  and  over- 
seers, on  receipt  of  the  rents,  are  to  pay  the  same  to  the  treasurer  of  the 
poor-rates  for  the  time  being,  to  be  applied  by  the  governors  and  directors 
of  the  poor  conjointly  with  them  according  to  tlie  trusts  of  the  original 
foundation  deed.     Independently  of  title  under  this  statute,  the  defendant 
claims  under  a  conveyance  in  1843,  from  the  coheirs  of  John  Drake,  with 
the  consent  of  the  churchwardens  and  overseers,  to  the  use  of  himself, 
his  heirs  and  assigns^  upon  the  trusts  of  the  original  foundation  deed.     No 
notice  has  been  given  under  stat.  55  G.  3,  c.  69,  by  the  heir  male  of  John 
Evelyn. 

The  case  finds  in  substance,  and,  as  between  these  parties,  we  are  to 
take  it,  that  the  defendant  is  well  entitled,  (and,  if  well  entitled,  it  must  be 
as  trustee  for  the  performance  of  the  original  trusts,  and  those  engrailed 
on  them  by  stat.  46  G.  3,)  unless  his  title  is  displaced  by  the  operation 
of  stat.  59  G.  3,  c.  12,  s.  17;  and  on  this  the  lessors  of  the  plaintiff  rely, 
contending  that,  in  all  cases  where  the  land  is  freehold,  and  the  trusts  are 
general  for  the  benefit  of  the  parishioners,  so  that  in  a  popular  sense  the 
land  may  be  said  to  belong  to  the  parish,  the  statute  vests  the  legal  estate 
in  the  churchwardens  and  overseers  of  the  parish  as  a  body  corporate. 
The  defendant  contends  that  in  no  case  does  the  statute  operate  where 
the  legal  estate  is  actually  *vested  in  a  known  existing  trustee  or  fc^qq 
trustees ;  and  that  at  all  events  it  does  not  operate  where  the  *- 
trusts  are  special,  which  he  asserts  to  be  the  case  in  the  present  instance ; 
for  that  a  trust  for  the  benefit  of  the  poor  is  a  trust  limited  to  such  poor 
as  do  not  receive  parochial  relief,  constituting  therefore  a  special  and 
limited  class  of  objects. 
The  latest  case  on   this  subject  is  Rumball  v.  Munt^  ant&,  p.  382. 


403   Churchwardens  of  Deptford  v.  Sketchley.  M.  V.  1847. 

There  the  trusts  appear  by  the  last  coDveyance  to  have  been  to  receive 
and  take,  or  to  permit  and  sufler  the  churchwardens  for  the  time  being 
yearly  for  ever  to  receive  and  take,  the  rents,  ftc.,  for  the  repairs  of  the 
parish  church,  and  for  the  benefit  of  the  poor  of  the  parish,  so  as  the 
rents,  &c.,  have  been  usually  or  lawfully  applied,  and  according  to  the 
intentions  of  the  several  charitable  persons  who  gave  the  premises  re- 
spectively.    It  appeare^I  also  that  among  the  premises  were  four  mes- 
suages, wherein  it  was  stated  in  the  convej-ance  ««  poor  families  "  were 
<<  permitted  to  dwell  rent  free."    For  the  last  seven  years  the  defendant 
had  paid  rent  to  the  vestry  clerk.     In  that  case  both  points  were  made  on 
which  the  defendant  now  relies,  that  the  trusts  were  special,  and  the 
trustees  in  existence.     This  court,  however,  determining  that  the  trusts- 
were  general,  decided  that  the  parish  officers  alone  could  sue  for  the  rent, 
and  did  not  regard  the  known  existence  of  the  trustees  as  preventing  the 
operation  of  the  statute.     If,  therefore,  that  case  was  in  all  points  rightly 
decided,  it  governs  the  present :  and  we  have  in  effect  been  called  on  by 
the  defendant's  counsel  to  review  that  decision.     Certainty  in  the  law  is 
*4041     ^^  ^^^^  paramount  importance,  that  a  decision,  'although  ques- 
tionable in  itself,  which  has  been  acquiesced  in  by  the  co-ordinate 
courts,  and  has  been  acted  on  as  law  for  any  considerable  period  of  time, 
may  be  better  left  for  correction  to  some  superior  and  more  authoritative 
tribunal  than  departed  from  by  the  same  court  in  subsequent  cases  ;  but, 
if  these  circumstances  do  not  exist,  and  we  should  be  satisfied  on  re- 
consideration that  our  earlier  decision  was  erroneous,  there  is  nothing 
which  should  prevent  us  from  so  declaring,  when  the  same  circumstances 
again  present  a  case  for  our  decision.     We  have  therefore  thought  it  more 
satisfactory  not  to  preclude  the  present  inquiry. 

Two  points,  it  will  be  observed,  are  alleged  to  be  cardinal :  the  special 
nature  of  the  trusts ;  the  existence  of  the  special  trustees.  Of  these  vre 
think  the  first  does  not  arise  in  the  present  case.  Whether,  under  a  tnist 
«  for  the  use  and  benefit  of  the  poor  of  the  said  parish,"  all  the  poor  per- 
sons, receiving  relief  from  the  poor-rate  or  not,  be  proper  objects,  or  only 
the  latter,  it  seems  to  us  that,  in  the  latter  case  as  well  as  in  the  former, 
the  trusts  are  sufficiently  general  to  bring  the  case  within  the  operation 
of  the  statute.  In  the  cases  relied  on  for  a  different  construction,  it  will  be 
found  that  the  trusts  either  wholly  or  in  part  are  such  as  limit  the  discre- 
tion of  the  trustees,  confine  them  to  special  objects  or  special  modes  of 
relief,  the  latter  being  such  as  could  not  properly  fall  on  the  general  paro- 
chial fund  if  there  was  no  such  charitable  fund.  Thus,  in  the  Jlttomey' 
General  v.  Lemn^  8  Sim.  366,  the  trusts  were,  among  others,  the  «  binding 
one  poor  froy,"  not  boy  or  girl,  «<  apprentice  in  each  year,"  and  « in- 

*4051    ^^"^^'"S  ^^^  P^^^  ^^  ^^^  parish  :"  in  the  *Paddington  CharitiiS 
-^    case,(a)  the  purchase  of  bread  and  cheese  to  be  distributed  among 

^a)  In  re  Paddingt<m  Charilies,  8  Sim.  629 ;  S.  C.  7  L.  J.  (N.  S.)  £q.  Ca.  44.    The  latter  n- 
poit  is  cited  above. 
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(he  poor  at  Christmas :  in  ^Uason  v.  Slark^  9  A.  &  E.  255,  <<  the  better 
relief  of  the  most  poor  and  needy  people  that  be  of  ^ood  life  and  conver- 
aation,"  inhabiting  within  the  said  parish,  «and  the  putting  forth  one 
poor  ioy  or  more,  being  of  the  said  parish,  to  be  apprentice  or  apprentices," 
the  moiety  to  the  poor  «<  to  be  paid  to  them  every  halfyear^  §"c.,  at  and  in 
the  church  or  porch  thereof.'*  Where  the  only  distinction  is  the  actual 
receipt  at  parochial  relief,  it  is  obvious  that  the  result  is  the  same  as  if  it 
did  not  exist ;  the  fund  helps  to  keep  oflTthe  rate  those  who,  it  is  feared, 
would  otherwise  beat  least  temporarily  on  it :  it  is  in  aid  of  the  parochial 
funds ;  and  the  land  which  produces  it  may  therefore  properly  be  said,  in 
tie  popular  sense  in  which  the  statute  must  certainly  be  construed,  to 
belong  to  the  parish.  In  this  holding  we  differ  from  no  decision,  and  we 
agree  with  many,  which  it  is  unnecessary  in  this  part  of  our  judgment  to 
refer  to. 

The  second  point,  that  the  statute  does  not  vest  the  legal  estate  in  the 
parish  officers,  where  there  are  known  trustees  in  existence,  will  require 
more  consideration.     The  seventeenth  section  of  the  statute,(a)  on  which 
the  whole  turns,  enacts  that  all  buildings,  &c.,  which  shall  be  purchased 
by  the  churchwardens,  &.C.,  under  the  authority  and  for  any  of  the  pur- 
poses of  the  act,  shall  be  conveyed  to  them  and  their  successors  in  trust 
for  the   parish  ;   and   such  churchwardens,  &c.,  and   their  successors 
"  shall  and  may  and  they  are  hereby  empowered  to  accept,  take  and  hold, 
in  the  nature  of  a  body  •corporate,  for  and  on  behalf  of  the  parish,     r^Arifi 
all  such  buildings,"  &c.,  «  and  also  all  other  buildings^  lands  and    ^ 
heredUamenis  belonging  to  such  parish.^^     The  former  part  of  the  sentence 
is  entirely  prospective  ;  it  regards  future  purchases  and  leases;  it  is  ad- 
dressed to  the  conveying  party  as  well  as  to  the  grantees  ;  and  these  last 
it  not  merely  empowers  to  take,  but  throws  upon  them  the  obligation  of 
taking  in  a  certain  capacity  and  with  certain  trusts  :  and  it  is  confined  to 
buildings,  &c.,  taken  under  the  authority  and  for  any  of  the  purposes  of 
the  act.     The  latter  part  of  the  sentence,  which  seems  to  have  been  an 
afterthought  engrafted  on  the  original  scheme  of  the  section,  is  merely  re- 
trospective ;  it  is  confined  to  ]>roperty  already  in  some  sense  belonging  to 
the  parish  ;  much  of  the  preceding  part,  to  which  it  is  grammatically  ap- 
pended, is  therefore  inapplicable  to  it.     So  much  of  it  as  is,  if  it  be 
separated  from  the  rest,  will  run  thus  :  «  The  churchwardens,  &c.,  shall 
and  may,  and  they  are  hereby  empowered  to  take  and  hold,  in  the  nature 
of  a  body  corporate  on  behalf  of  the  parish,  all  buildings,  lands,  and 
hereditaments  belonging  to  the  parish."     However  we  limit  the  meaning 
of  the  words  «  all  buildings,  &c.,  belonging  to  the  parish,"  within  those 
limits  it  cannot  be  contended  that  the  statute  is  merely  enabling :  besides 
the  obvious  inconvenience  of  leaving  to  the  parish  officers  an  option  to 
take  or  not  that  which  the  statute  intended  them  to  take,  the  words  will 
not  bear  that  meaning.     The  parish  officers  ^^  shall  take^^ — this  casts 

(a)  Antd,  p.  387,  note  (e) 
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the  duty  on  them  ;  and  they  «  are  empowered  to  take^^^ — this  gives  them 
the  legal  capacity  for  performing  it.  It  would  be  conceded  probably  that 
in  a  case  where  the  trusts  were  general  for  the  parish  benefit,  and  the 
*4071  ^'^^^^^^s  were  all  dead,  and  no  'representative  could  be  found,  the 
parish  officers  could  not  repudiate  the  legal  estate  and  the  attend- 
ant trusts  ;  the  former  would  vest  in  them,  and  the  latter  be  cast  on  them, 
without  any  act  of  their  own,  with  no  power  of  refusal  in  them,  by  the 
mere  operation  of  the  statute. 

If  this  be  so,  the  defendant  must  be  driven  to  contend  that  lands,  Sic., 
are  not  belonging  to  the  parish  in  the  sense  of  the  statute  if  the  legal 
estate  be  vested  in  known  existing  trustees,  or  that  those  words  must  be 
read  with  this  implied  addition,  «<  whereof  there  are  no  existing  trustees, 
or  none  that  can  be  found,"  in  order  to  take  such  a  case  as  the  present 
out  of  the  operation  of  the  statute.  The  difficulty  in  assenting  to  this 
latter  proposition  seems  to  be,  that  it  puts  a  large  limitation  on  words  in 
themselves  unambiguous,  while  there  is  nothing  in  the  context  of  the  sec- 
tion, or  the  general  provisions  of  the  statute,  which  manifests  any  clear 
intention  in  the  legislature  so  to  narrow  the  meaning  of  its  own  language. 
In  Allason  v.  Starlcy  9  A.  &  E.  262,  Patteson,  J.,  is  reported  to  have 
asked,  in  the  course  of  the  argument :  <«  If  it  was  intended,  in  all  cases, 
to  transfer  the  legal  estate  to  the  parish  officers,  why  not  at  once  enact  in 
express  terms,  that  it  should  be  so  transferred  ?"  A  very  pertinent  ques- 
tion, certainly ;  but,  if  we  limit  them  to  the  sense  contended  for  by  the 
defendant's  counsel,  the  question  may  equally  be  asked,  why  not  enact 
that  sense  in  express  terms?  No  words  declare  that  the  only  mischief  to 
be  remedied  was  the  case  of  property  belonging  to  the  parish,  which  it 
was  difficult  to  manage,  or  protect,  or  recover,  for  want  of  strict  title  in 
any  known  person.  No  doubt  that  case,  as  it  is  within  the  words,  so  it 
*4081  ^^^^  ^'^^  within  the  intention  of  the  ^legislature ;  and  it  is  very 
^  convenient  so  to  provide  for  it :  but  it  may  have  been  equally 
thought  convenient  to  provide  for  all  cases  where  the  trusts  are  generally 
for  the  benefit  of  the  parish,  by  placing  the  administration  of  them  in  the 
same  hands  in  which  by  the  general  law  is  placed  the  administration  of 
the  general  fund.  It  may  have  been  thought  that  those  who  distribute  re- 
lief to  the  poor  on  the  parish  books  would  know  best  the  circumstances 
and  character  of  those  who  either  by  temporary  pressure  or  decay  are  all 
but  on  them.  Much  reliance  therefore  cannot  be  placed  on  the  argument 
of  intention  or  convenience  in  favour  of  the  defendant's  limitation. 

We  attach  much  more  weight  to  the  argument,  that  the  section  contains 
no  words  expressly  devesting  an  estate  from  living  trustees ;  none  which 
direct  such  persons  to  convey  their  legal  interests  to  the  parish  officers. 

There  will  always  be  a  difficulty  when  the  legislature,  dealing  with  a 
matter  in  its  nature  precise  and  technical,  such  as  the  title  to  land,  or  the 
vesting  of  estates,  makes  use  of  merely  popular  language ;  and  consider- 
able latitude  of  construction^  however  inconvenient,  becomes  necessary. 
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in  order  to  arrive  at  and  eflectuate  the  intention.     But  it  is  a  safe  rule  to 
require  that,  in  order  to  devest  an  estate,  there  should  be  either  express 
words  or  necessary  implication  ;  to  avoid  such  interference  with  existing 
legal  interests,  a  more  narrow  construction  than  the  words  in  themselves 
might  admit  of  is  properly  to  be  adopted.     Where  a  founder  has  consti- 
tuted a  body  of  trustees,  and  charged  them  with  the  execution  of  certain 
trusts  for  the  benefit  of  the  poor  of  the  parish,  however  general  in  their  na- 
ture, *and  these  trustees  are  in  existence,  and  in  the  actual  dis-     r»4Qa 
charge  of  the  trusts  imposed  on  them,  it  would  be  a  strong  act     *■ 
in  the  legislature  by  direct  words  to  take  from  them  their  property,  and 
vest  it  in  the  parish  officers ;  and,  if  it  ha^  only  used  words  which  may 
receive  a  sufficient  meaning,  and  remedy  a  great  inconvenience,  without 
going  that  length,  we  think,  on  general  principles,  we  ought  not  to  allow 
them  to  go  further.     It  is  not  unreasonable  in  itself  to  say  that  property 
so  circumstanced  does  not  belong  to  the  parish.     With  the  exception  of 
Rumball  v.  Munt^  ant6,  382,  the  authorities  favour  this  view.     They  be- 
gin with  Doe  dem.  Jackson  v.  HUey^  10  B.  &  C.  885 :  there  it  was  un- 
known or  uncertain  in  whom  the  legal  estate,  originally  in  the  feoffees, 
was  vested ;  and  Lord  Tentekden  says,  (p.  894,)  that  the  difficulty  of 
finding  out  in  whom  the  legal  estate  in  the  premises  belonging  to  the  pa- 
rish is  vested  was  the  mischief  which  by  the  seventeenth  section  the  legis- 
lature intended  to  remedy.     The  same  fact  existed  in  Doe  dem.  Higgs  v. 
Terry ^  4  A.  &  £.  274,  and  in  Doe  dem.  Hobbs  v.  Cockelly  4  A.  &  E.  478. 
Mderman  v.  JVeate^  4  M.  &  W.  704,  does  not  raise  the  precise  point :  but 
there  the  parish  officers  for  fifty  years  had  been  in  occupation  and  paid 
the  rent ;  they  were  held  liable ;  and  the  case  was  decided  distinctly  on 
the  authority  of  Doe  dem.  Jackson  v.  Hiley.    AUason  v.  Stai'k,  9  A.  &  E. 
255,  was  decided  on  the  special  nature  of  the  trusts ;  but,  on  the  particu- 
lar point  we  are  now  considering,  it  contains  observations  by  nearly  all 
the  judges  favouring  the  view  we  are  now  taking,  and  explaining  the 
former  decisions,  in  Doe  dem.  Jac/cson  v.  Hiley ^  and  Doe  dem.  Higgs  r, 
Terry^  by  the  difficulty  which  existed  in  *them  of  ascertaining     r^A-in 
where  the  legal  estate  of  the  original  trustees  was.     We  have     ^ 
already  alluded  to  the  cases  in  equity :  and  the  decision  in  Rumball  v. 
Munt  we  have  already  stated  to  be  in  favour  of  the  lessors  of  the  plaintiff. 

Upon  this  view  of  the  authorities,  and  consideration  of  the  principle  on 
which  the  statute  ought  to  be  expounded,  we  have  come  to  the  conclu- 
fiioD  that  our  judgment  ought  to  be  for  the  defendant. 

Judgment  for  defendant. 
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The  QUEEIN  against  the  Churchwardens  and  Overseers  of  the  Parish  of 

BIRMINGHAM. 

(CHELTENHAM  against  BIRMINGHAM.)     Wednesday,  January  2lst. 

The  grounds  of  appeal  against  an  order  removing  a  widow,  with  her  children,  to  her 
maiden  settlement,  were :  1.  That  the  order  and  examinations  were  bad  and  insufiicient  on 
the  face  thereof  respectively.  2.  That  there  was  no  legal  evidence  of  chargeability,  antl 
that  the  examinations  do  not  prove  relief.  3.  That  no  legal  evidence  of  relief  was  given. 
4  and  5.  That  the  examinations  do  not  show  any  proper  search  /or  the  settlement  of  th^ 
pauper's  late  husband.  6.  That  the  justices  had  not  jurisdiction  to  remove  without  evi- 
dence that  the  husband  had  no  settlement,  or  none  that  could  be  discovered;  and  thai  th«< 
order  was  made  williout  such  evidence.  7.  That  the  widow  could  have  given  infonna- 
tion  as  to  his  settlement  8.  That  the  order  describes  the  eldest  son  as  legitimate,  whereas 
the  evidence  on  which  it  was  made  shows  him  to  be  a  bastard.     Held: 

That,  the  general  ground  of  appeal  being  followed  by  specific  ones  alleging  defects  in  the 
examinations,  the  appellants  could  not,  under  the  general  ground,  object  to  the  examina- 
tions for  a  cause  not  particularly  specified ;  as,  that  they  did  not  show  a  legal  hiring  and 
service,  (on  which  the  widow's  settlement  depended;)  or  that  the  jurat  was  imperfect 

Tlie  order,  dated  August  26th,  1844,  purported  to  adjudicate  on  the  settlement  of  *»  A.  B^ 
widow,  and  four  of  her  children,  viz.,  Henry,  aged  nine  and  a  half  years,  Jaines,''  kc. 
By  the  examinations  it  appeared  that  Henry  was  illegitimate,  and  of  the  age  mentioned. 
HeldfthvLt  the  word  <^ children,' 'standing  alone,  meant  legitimate  children;  and  that  Henry 
was  therefore  mi:idescribed,  and  the  order,  as  to  him,  bad. 

The  widow,  in  her  examination,  said :  <*  I  never  knew  or  saw  any  relation  of  my  late  husband ; 
nor  can  I  tell  to  what  parish  or  place  he  belonged.'*  Nothing  further  appeared  as  to  his 
settlement  JHeldj  that  the  widow  was  removable  to  her  maiden  settlement  without  furtlier 
inquiry  by  the  re9|K>ndents  as  to  the  settlement  of  her  husband. 

On  appeal  against  an  order  of  justices  removing  Anne  Brown  and 
her  four  children  from  the  parish  of  Birmingham  in  the  borough  of  Bir- 
•41  n  ^^'^gl^^D^j  *Warwickshire,  to  the  parish  of  Cheltenham  in  Glou- 
cestershire, the  sessions  quashed  the  order,  subject  to  the  opinion 
of  this  court  upon  the  following  case. 

The  examinations,  so  far  as  it  is  necessary  to  set  th^m  forth,  were  as 
follows. 

"  Borough  of  Birmingham,"  &c.  «  The  examination  of  Anne  Brown, 
widow,  now  residing  in  Grosvenor  Street  West,  in  the  parish  of  Birming- 
ham, touching  her  settlement,  taken  upon  oath  before  us,  two  of  her 
majesty's  justices  of  the  peace  in  and  for  the  said  borough  of  Birmingham 
in  the  said  county  of  Warwick,  this  26th  day  of  August,  1844.  The  said 
Anne  Brown  says :  <  I  am  about  thirty-three  years  old  ;  my  maiden  name 
was  Anne  Young.  In  the  year  1830,  being  then  an  unmarried  woman 
without  child  or  children,  I  hired  myself  for  a  year  as  housemaid  at  5/. 
wages,  a  month's  wages  or  a  month's  warning,  to  Mr.  Only  of  St.  John's 
Cottage,  Hewlett's  Road,  in  the  said  parish  of  Cheltenham,  builder.  I 
continued  in  that  service  fifteen  months,  and  then  gave  a  month's  notice, 
and  left  the  same  and  received  the  whole  of  my  wages  during  the  whole 
of  my  said  service ;  and  for  the  last  forty  days  thereof  I  resided  and  slept 
in  my  master's  house  in  the  said  parish  of  Cheltenham,  and  was  all  the 
time  an  unmarried  woman,  not  having  a  child  or  children.  I  w^as  never 
afterwards  hired  for  and  served  a  whole  year.     In  the  year  1835  I  inter- 
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Tnarried,  at  Aston  church  near  Birmingham,  with  my  late  husband  Thomas 
Brown,  who  died  in  March  last,  by  whom  I  have  five  children, — ^William, 
eiereD,  born  before  marriage,  in  April  1833 ;  Henry,  nine  and  a  half,  born 
before  marriage,  in  December,  1834;  James,  seven;  Eliza,  four  and  a 
half;  and  Edwin,  two  years  old.     The  *three  last-mentioned     r*A\2 
children  were  bom  in  wedlock.     I  never  knew  or  saw  any  relation 
of  my  late  husband;  nor  can  I  tell  to  what  parish  or  place  he  belonged. 
I  have  applied  to  one  of  the  relieving  officers  of  Birmingham,  and  have 
received  relief  from  the  said  parish  of  Birmingham  weekly  in  money,  and 
bread,  or  flour,  for  the  support  of  myself  and  family  for  five  months  past. 
I  and  my  family  are  now  actually  chargeable  to  the  said  parish  of  Bir- 
mingham.* Mark  of  x  Anne  Brown. 
"Sworn  before  us,                     C.  R.  Moorsom..    Thomas  Beilby.'' 
"Borough  of  Birmingham,"  &c.     "  The  information,"  &c.  «of  William 
Warner  Bynner,  taken  on  oath,"  &c.  (as  in  the  preceding  examination.) 
"Who  saith  that  Anne  Brown,  widow,  and  four  of  her  children,  Henry, 
aged  nine  years  and  a  half,  James,"  &c.  (stating  names  and  ages  of  the 
children  James,  Eliza  and  Edwin,)  «have  come  to  inhabit  in  the  parish 
of  Birmingham  in  the  said  Borough  of  Birmingham,  not  having  gained  a 
legal  settlement  there,  nor  produced  any  certificate,"  &c.,  "and  that  the 
said  A.  B.  had  made  application  to  one  of  the  relieving  officers  of  the 
said  parish  of  Birmingham  for  parochial  relief  for  herself  and  family,  and 
that  she,  the  said  Anne  Brown,  hath,  for  five  months  last  past,  received 
weekly  relief  in  money,  and  bread  and  flour,  at  the  charge  of  the  said 
parish  of  Birmingham :  and  that  she  and  her  family  aforesaid  are  now 
actually  chargeable  to  the  said  parish  of  Birmingham :  and  thereupon  he, 
this  informant,  prayeth  that  justice  may  be  done. 

"Taken,  sworn  and  acknowledged  ^ 
before  us,  the  day  and  year  above  I 

written.  \     Wm.  Warner  Bynner." 

c.  r.  moorsom. 
Thos.  Beilby. 

*The  case  then  set  forth  the  order  of  removal,  (dated  August  rtxto 
26th,  1844,)  which  recited,  in  the  usual  form,  the  complaint  of  ^ 
the  churchwardens  and  overseers  of  Birmingham,  « that  Anne  Brown, 
widow,  and  four  of  her  children,  viz.  Henry,  aged  nine  years  and  a  half, 
James,  seven  years,  Eliza,  four  years  and  a  half,  and  Edwin,  two  years 
old,  have  come  to  inhabit  in  the  said  parish,"  &c.,  <<not  having  gained," 
&c.,  "  nor  produced,"  &c.,  «  and  that  the  said  A.  B.  and  the  said  four 
children  are  actually  chargeable,"  &c.  The  order  then  proceeded :  «  We, 
the  said  justices,  upon  due  proof  made  thereof,  as  well  upon  the  examina« 
tion  of  the  said  A.  B.  upon  oath  as  otherwise,  and  likewise  upon  due 
consideration  had  of  the  premises,  do  adjudge  the  same  to  be  true  ;  and 
we  do  likewise  adjudge  that  the  lawful  settlement  of  them  the  said  A.  B. 
and  Henry,  James,  Eliza  and  Edwin,  the  said  four  children,  is  in  the  said 
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parish  of  Cheltenham^  in  the  said  county  of  Gloucester.  We  do  (here* 
fore/'  &c.  The  order  then  directed  the  churchwardens  and  overseers  of 
Birmingham^  in  the  usual  form,  to  remove  ^<  the  said  A.  B.  and  the  saic 
four  children,"  &c. 

The  case  then  stated  the  following  as  <«  the  grounds  of  appeal  material 
for  the  consideration  of  this  court,  "(a) 

I.  That  the  said  order,  and  the  examinations  on  which  the  same 
appears  to  have  been  made,  and  the  notice  of  chargeability,  accompanyiog 
the  same,  and  each  and  every  of  them,  is  bad  and  insufficient  on  the  face 
thereof  respectively. 

5.  That  the  adjudication  of  chargeability  was  made  without  legal 
evidence;  and  that  W.  W.  Bynner,  the  examinant,  does  not  prove  on  the 
face  of  his  examination  that  he  ever  gave  relief  to  the  said  Anne  Brown; 
*iild1     ^^^^  ^^^^  ^^  appear  how  he  gained  his  knowledge  that  any  relief 

^     was  given  to  her  at  the  charge  of  the  said  parish  of  Birmingham. 

6.  That  no  fact  of  relief  was  legally  proved  before  the  said  justices  to 
enable  them  to  adjudge  that  the  said  Anne  Brown  was  actually  chargeable 
to  your  said  parish,  or  that  she  and  her  said  children  might  be  lawfully 
removed  by  their  order  therefrom. 

8.  That  the  said  examinations  on  which  the  said  order  was  founded 
do  not  show  that  any  search,  inquiry  or  endeavour  was  made  by  the 
churchwardens  and  overseers  of  the  said  parish  of  Birmingham,  or  by  any 
of  them,  or  by  any  person  or  persons  on  their  behalf,  to  discover  the 
settlement  of  Thomas  Brown,  the  deceased  husband  of  the  said  Anne 
Brown,  before  the  making  of  the  said  order  of  removal. 

9.  That  the  said  examinations  do  not  show  that  any  proper  or  suflScient 
search  was  ever  made  for  the  settlement  of  the  said  T.  Brown. 

10.  That  the  said  justices  had  no  jurisdiction  to  make  the  said  order 
to  our  said  parish  as  the  place  of  the  maiden  settlement  of  Anne  Brown 
without  reasonable  and  satisfactory  evidence  being  adduced  and  given 
before  them  that  the  said  T.  Brown  had  no  settlement,  or  that  his  settle- 
ment could  not  be  discovered :  and  that  the  said  justices  made  the  said 
order  without  any  such  evidence. 

II.  That  the  said  Anne  Brown  could  have  given  information  by  means 
whereof  the  settlement  of  the  said  T.  Brown  might  have  been  discovered. 

12.  That  the  said  order  is  bad  in  this,  that  it  describes  the  eldest  son 
Henry  as  if  he  was  legitimate,  whereas  the  evidence  on  which  the  said 
order  was  made  shows  that  he  was  a  bastard. 

'*4151  *^^  ^^^  hearing  of  the  appeal  it  was  objected,  on  the  part  of 
the  appellants,  under  the  first  ground  of  appeal,  that  it  did  not 
appear  on  the  face  of  the  examinations  that  the  pauper  Anne  Brown  gained 
a  settlement  by  hiring  and  service,  it  being  alleged  by  the  appellants  that 
it  is  nowhere  shown  that  the  service  of  the  said  Anne  Brown  in  h^  exami* 
nation  mentioned  was  under  any  hiring  for  a  year,  nor  that  there  was  sb 

(a)  No  othsvB  were  noticed  in  the  caae. 
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nnintemipted  service  for  a  year  under  any  hiring  conneeted  with  the 
hiring  for  a  year  in  the  examination  mentioned.  In  answer  to  this  it  was 
contended,  for  the  respondents,  that  the  appellants  were  not  entitled  und^ 
their  said  first  ground  of  appeal  to  be  heard  on  the  objection  taken  by 
them  ;  and,  secondly,  that  the  examination  was  legally  sufficient  to  sup- 
port a  settlement  by  hiring  and  service.  The  Recorder  was  of  opinion 
that  the  appellants  were  entitled,  under  their  first  ground  of  appeal,  to  be. 
heard  on  this  objection ;  and,  secondly,  that  the  examination  of  Anne 
Brown  did  not  show  a  sufficient  legal  settlement  by  hiring  and  service ; 
and  quashed  the  said  order  of  removal,  subject  to  the  opinion  of  this  court 
on  both  these  points. 
It  was  further  objected  on  the  part  of  the  appellants,  at  the  same  time : 

1.  That  it  nowhere  appeared,  on  the  face  of  the  examinations,  that  the 
said  examinations  were  taken  by  or  before  any  justice  of  the  peace  having 
jurisdiction  in  and  for  the  borough  of  Birmingham,  inasmuch  as  it  did  not 
appear  that  the  said  C.  R.  Moorsom  and  T.  Beilby,  in  the  jurat  of  the 
said  examinations  named,  were  justices  of  the  peace  for  the  said  borough^ 

2.  That  it  appeared  on  the  face  of  the  examination  of  Anne  Brown  that 
she  was  a  markswoman ;  and  that  neither  in  the  jurat  nor  attestation  of  the 
examination  is  it  shown  *that  her  examination,  as  taken  in  writ-  r«j|g 
ing,  was  read  over  to  her,  or  that  she  knew  the  contents  thereof.     '* 

3.  That  it  did  not  appear  on  the  face  of  the  examinations  that  sufficieot 
or  any  search  or  inquiry  had  been  made  to  discover  the  settlement  of  T. 
Brown,  the  husband  of  the  said  Anne  Brown ;  nor  that  he  had  no  settle- 
ment. 4.  That  it  did  not  appear  on  tlie  face  of  the  examinations  by  any 
legal  evidence  that  the  said  Anne  Brown,  before  or  at  the  time  of  the 
making  of  the  said  order,  was  chargeable  to  the  parish  of  Birmingham. 
5.  That  the  said  order  was  bad,  so  far  as  it  regarded  Henry,  the  son  of 
(he  said  Anne  Brown,  inasmuch  as  it  purported  to  remove  the  said  Henry 
as  legitimate ;  whereas  it  appeared  on  the  face  of  the  examination  of  the 
said  Anne  Brown  that  he  was  illegitimate.  In  answer  to  the  first  and 
second  last-mentioned  objections,  it  was  contended  that  the  appellants 
were  not  entitled,  under  their  grounds  of  appeal,  to  be  heard  on  them. 
With  regard  to  all  the  five  last-mentioned  objections,  the  respondents  codf 
tended  that  the  examinations  and  order  were  sufficient  The  Recorder 
was  of  opinion  that  the  appellants  were  entitled  by  their  first  ground  of 
appeal  to  be  heard  on  the  first  two  last-mentioned  objections  taken  by 
them  to  the  said  examinations ;  but  he  overruled  all  ^e  five  last-ipenp 
tioned  objections,  and  granted  a  case,  at  the  request  of  the  appellants,  upon 
all  the  points  last  aforesaid. 

If  this  court  should  be  of  opinion  that  the  order  ought  to  have  beea 
quashed  by  the  Recorder,  either  on  the  ground  on  which  it  was  quashed* 
or  upon  any  or  either  of  the  other  objections  so  taken  as  aforesaid  by  tb^ 
appellants,  then  the  order  of  the  Court  of  Quarter  Sessions  was  to  be  con- 
firmed :  otherwise  to  be  quashedj  and  the  order  of  removal  to  be  confirmed 


^  
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*4171  ^^^^  ^'  ^^^y^  Solicitor-General,  and  Greaves j  in  support  of  ihe 
•^  order  of  Sessions.(a)  First,  the  Recorder  held  rightly  that  the 
examinations  did  not  properly  state  a  hiring  and  service.  And  the  gene- 
ral ground  of  appeal,  if  it  were  the  only  one  affecting  the  examinations, 
would  give  sufficient  notice  to  make  this  objection  admissible :  Regina  v. 
Mddkton  in  Teesdale,  10  A.  &.  E.  688.  Regina  v.  Flockton,  2  Q.  B.  535, 
may  be  considered  an  authority  to  the  same  effect.  The  respondents  may 
probably  contend  that  the  general  ground  is  not  good  here,  because  fol- 
lowed by  special  ones ;  Regina  v.  Staple  FUzpaine^  2  Q.  B.  488 ;  but 
there,  after  a  general  objection  <(that  the  said  examination  is  informal 
and  wholly  insufficient  in  law,  and  bad  on  the  face  of  it,"  specific  objec- 
tions were  taken,  arising  also  on  the  face  of  the  examination.  The  ques- 
tion there  was,  whether  the  respondents  might  not  reasonably  understand 
the  specific  objections  as  expressing  all  that  was  intended  by  the  general 
one.  Parties  could  not  have  been  so  misled  in  Regina  v.  Middleton  in 
TeesdaUy  and  Regina  v.  Flockton;  nor  can  they  here.  The  objection 
affecting  the  settlement  of  Anne  Brown  arises  under  the  first  ground  of 
appeal ;  and  there  is  no  other  ground  under  which  a  question  on  that 
point  could  be  raised.  Whether  or  not  the  particular  ground  of  appeal, 
or  the  examination  referred  to,  gave  sufficient  information  to  be  acted  upon 
by  the  sessions,  was  a  question  to  be  decided  by  that  court:  Regina  v. 
BridgewateTy  10  A.  9l  E.  693 ;  Regina  v.  Kesteven,  3  Q.  B.  810 ;  Regina 

•4181  *^*  ^^'^^'  "^  Q-  ^-  ^^^  5  Regina  v.  Bakewell,  7  Q.  B.  601.  If, 
•*  however,  this  court  will  enter  into  the  inquiry,  the  decision  at  ses- 
sions was  right,  and  the  examination  of  Anne  Brown  did  not  sufficiently 
show  a  settlement  by  hiring  and  service.  (The  judgment,  p.  426,  post, 
renders  it  unnecessary  to  report  the  argument  on  this  point.)  The  next 
two  objections  were  also  admissible  under  the  first  ground  of  appeal.  In 
the  examinations  of  Anne  Brown  and  of  Bynner,  the  justices  named  in 
the  jurat  are  in  no  manner  identified  with  those  mentioned  in  the  heading. 
In  each  instance  two  justices  may  have  taken  the  examination,  and  two 
others  have  sworn  the  examinant :  Regina  v.  Shipston  upon  Stour^  6  Q.  B. 
119,  shows  that  this  defect  is  fatal.  Again,  Anne  Brown  is  a  markswo- 
man ;  and  it  does  not  appear  by  the  jurat  that  her  affidavit  was  read  over 
to  her  and  that  she  apparently  understood  it.  This  is  a  usual  form,  and 
ought  not  to  be  omitted.  [Coleridge,  J.  In  this  court  we  have  a  gene- 
ral rule  for  it,  Easter,  31  G.  3,  Peacock's  Rules,  K.  B.,  166 ;  but  why 
are  we  to  impose  a  rule  of  practice  on  justices  of  the  peace  ?]  It  is  a  rule 
of  right  reason.  If  the  deposition  of  an  illiterate  person  ought  to  be  read 
over  to  him,  the  performance  of  that  act  should  appear  by  the  jurat. 
[Coleridge,  J.  Every  examination  ought  to  be  read  over  to  the  depo- 
nent, whether  he  can  read  or  not.]  The  present  objection  is  supported 
by  the  ruling  of  Lord  Denman,  C.  J.,  in  Rex  v.  Chappely  1  M.  &  Rob 

(a)  The  case  was  argued  before  Lord  Denman,  C.  J.,  Ptftteson,  and  Coleridge,  Js. 
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395.  [Lord  Dekman,  C.  J.  That  has  been  overruled  .(a)  J  Another 
?alid  objection,  disallowed  by  the  Recorder,  is  that  the  order  of  jus- 
tices removes  all  the  infant  paupers  as  the  «  children"  of  Anne  Brown, 
*wbereas  Henry,  the  eldest,  appears  by  her  examination  to  be  ille-  rMio 
gitimate.  <<  Child,"  prima  facie,  means  a  child  born  in  wed- 
lock ;  Bex  V.  Wyke^  Bur.  S.  C.  264  ;  Begina  v.  TotUy,  [Colehidge,  J. 
This  aflects  the  present  order  as  to  the  one  child  only.]  It  is  material  in 
that  point  of  view,  if  only  as  to  the  costs ;  but,  further,  the  order,  though 
erroneous,  would  have  been  conclusive  as  to  this  child,  if  not  appealed 
ao^inst :  Rex  v.  Wnxworth^  Cald.  42 ;  JR^x  v.  Tovocestety  Cald.  497.(6) 
The  removal  of  the  child  as  illegitimate  would  have  had  no  injurious 
effect,  since  a  bastard  follows  the  mother's  settlement,  by  stat.  4  &  5  W. 
4,  c.  76,  s.  71,  until  he  attain  the  age  of  sixteen  or  acquire  a  settlement 

of  his  own. 

« 

Lastly,  it  is  a  good  objection,  under  the  8th,  9th,  10th,  and  lllh 
grounds  of  appeal,  that  the  examinations  do  not  sliow  a  sufficient  inquiry 
into  the  settlement  of  Thomas  Brown,  the  pauper's  husband.     It  ought 
to  have  appeared  that  means  had  been  used  for  ascertaining  his  settle- 
ment, and  had  failed.     The  wife's  statement,  that  she  cannot  tell  to  what 
parish  or  place  he  belonged,  is  nothing  more  than  her  inference:  had  she 
been  questioned  on  the  subject,  which  does  not  appear  to  have  been  done, 
she  might  have  stated  facts  tending  to  a  legal  conclusion  of  which  she  was 
not  aware.     Regina  v.  PUkington^  5  Q.  B.  662,  shows  how  this  might 
occur  in  a  case  of  settlement  by  hiring  and  service.     An  analogous  case 
is  that  of  chargeability,  where  the  conclusion  is  by  inference  of  law  from 
facts  which  the  court  ought  to  see ;  Regina  v.  High  ^Bickvngton^     r*420 
d  Q.  B.  790,  note  (a).    If  parishes  might  remove  to  a  wife's     ^ 
maiden  settlement  without  showing  what  had  been  done  to  ascertain  that 
of  the  husband,  great  facilities  would   be  given  to  abuse  and  fraud. 
[Mellor^  contra,  being  called  upon  by  the  court  as  to  this  point,  cited 
Bex  ▼.  Harberion,  13  East,  311,  and  Regina  v.  Yelverlqfl,  6  Q.  B.  801.] 
In  Regina  v.  Leeds^  5  Q.  B.  916,  where  a  removal  to  the  maiden  settle- 
ment was  held  good,  the  examinations  showed  a  sufficient  inquiry  as  to 
the  settlement  of  the  husband.     The  law,  as  stated  by  Wilmot,  J.,  in 
Rex  V.  St.  MaUheWy  Bethnal  Green^  Burr.  S.  C.  482,  485,  is,  <«  that  the 
child's  settlement  follows  that  of  its  father,  if  the  father's  can  be  found ; 
and  that  no  recourse  shall  be  had  to  the  mother's  settlement,  till  that  of 
the  father  can  be  traced  no  further."    In  general,  when  a  woman  marries, 
her  previous  settlement  «  is  gone,"  as  Phobyn,  J.,  lays  down  the  rule  in 
Bex  V.  St.  Gileses  in  the  Fields^  Burr.  S.  C.  2.     The  husband  is,  pre- 
sumptively, an  Englishman :  if  he  is  a  foreigner,  or  if,  for  any  other 
reason,  the  wife's  settlement  is  not  destroyed  at  the  marriage,  the  reason 
ought  to  be  shown  by  those  who  rely  upon  her  settlement.    In  Bex  v. 


{ 


a)  See  2  Ross,  on  Crimef,  8S5,  (3d  ed.,  by  GreaTes,)  E  6,  c  4,  s.  2. 

^)  See  ibid,  p.  498,  note  (a),  and  p.  47;  S.C.3Bott  714,pLS9S,dlhed. 
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RytoTiy  Cald.  39,  where  a  removal  to  the  maiden  settlement  was  snp^ 
ported,  the  question  arose,  not  on  examinations,  but  on  the  finding  of  the 
{sessions  in  a  special  case ;  and  reasons  appeared  for  concluding  that  the 
husband's  settlement  could  not  be  ascertained.  The  same  observations 
apply  to  Rex  v.  Hensingham^  Cald.  206.  Rex  v.  Woodsford^  Cald.  236, 
which  may  be  cited  on  the  other  side,  is  not  an  express  adjudication  on 
*42n  ^^®  V^^^^  "0^  raised:  the  question  was,  under  a  *nile  of  quarter 
''  sessions  that  appellants  should  begin,  what  amount  of  proof  oa 
their  part  was  sufficient  to  require  an  answer  from  the  respondents. 
Regina  v.  Yelverioftj  was  decided,  as  to  this  point,  on  the  authority  of 
Rex  V.  Harherton :  but  the  latter  decision  turned  in  a  great  measure  on 
the  particular  circumstances  occurring  in  that  case ;  there  was  no  discus* 
sion  of  authorities ;  and  the  case  has  not  usually  been  acted  upon  as  a 
precedent.  If,  in  the  present  instance,  there  had  been  some  evidence  ot 
inquiry,  the  sessions  would  have  been  the  proper  judges  of  its  sufficiency ; 
but,  the  examinations  showing  none,  this  court  will  decide  against  the 
order  of  removal. 

MelloT^  and  /.  Spoonet^  contra.  The  rule  established  by  Regina  v. 
Middleton  in  Teesdale^  10  A.  &  E.  688 ;  Regina  v.  Staple  Fitzpainey 
2  Q.  B.  488  ;  and  Regina  v.  Flockton  2  Q.  B.  535,  is,  that,  on  a  general 
ground  of  appeal  for  defect  on  the  face  of  the  examinations,  appellants 
may  go  into  specific  objections  of  that  class,  though  the  grounds  of  appeal 
state  also  objections  in  substance ;  but  that,  if  such  general  ground  be 
followed  by  specific  ones  alleging  defect  on  the  face  of  the  examinations, 
the  appellants  are  restricted  to  those  grounds,  and  cannot  avail  themselves 
of  the  more  general  one  to  introduce  objections  not  specified.  Here  the 
first  ground  of  appeal  clearly  did  not  point  to  any  deficiency  in  the  case 
of  hiring  and  service  presented  by  the  examinations.  [Lord  Demman, 
C.  J.  It  is  an  important  rule,  and  one  which  should  now  be  well  under- 
*4221  ®^°^^»  *^^^  where  the  notice  of  grounds  of  appeal  *states  a  general 
objection  to  the  examinations,  and  then  specifies  particular  ones, 
the  appellants  shall  not  avail  themselves  of  the  general  ground  to  go  into 
a  particular  one  not  specified.  For,  if  the  particular  objection  had  been 
pointed  out,  the  respondents  might,  upon  that,  have  withdrawn  from  sup- 
porting the  order;  but,  by  the  omission  to  specify  it,  they  are  induced  to 
proceed,  not  thinking  that  it  will  be  relied  upon.  The  general  ground  of 
appeal,  here,  does  not  refer  to  the  settlement ;  nor  indeed  do  any  of  the 
specific  ones  point  to  it ;  but  the  general  ground  speaks  of  the  «  examina- 
tions" a9  «  bad  and  insufficient  on  the  face  thereof;"  and  objections  on 
the  face  of  the  examinations  are  pointed  out  by  the  fifth  and  eighth  grounds 
of  appeal.  Therefore  yon  need  not  argue  this  point  further.]  This  deci- 
sion will  dispense  also  with  any  argument  as  to  the  jurat  of  Anne  Brown^s 
•examination,  or  the  antbority  shown  in  the  persons  before  whom  the  ex- 
aminants  were  sworn.  Then,  as  to  the  illegitimate  child,  Henry:  that 
child  must,  by  stat.  4  fc  5  W.  4,  e.  76,  s.  71,  <«  have  and  follow  the  settle- 
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ment  of  the  mother"  «  until  suck  child  shall  attain  the  age  of  sixteen,  or 
shall  acquire  a  settlement  in  its  own  right."  The  order,  then,  is  correct 
at  present,  and  cannot  prejudice  hereaAer.  If,  after  the  child  attained 
sixteen,  a  new  state  of  things  arose,  rendering  the  nature  of  its  present 
settlement  material,  the  orderof  justices,  compared  with  the  examinations, 
would  at  any  time  make  the  case  clear.  An  objection  like  this  was  over- 
ruled in  Regina  v.  Skipston  upon  Slour^  13  Law  J.,  M.  C.  (N.  S.)  128.(a) 
[Coleridge,  J.  Would  the  examinations  sent  *by  the  officers  of  r^AO'X 
Birmingham  to  those  of  Cheltenham  be  evidence  between  Chel-  ^^ 
tenham  and  a  third  parish  ?]  It  may  be  inferred  from  Regina  v.  SoiOy 
4  Q.  B.  93,  that  they  would  at  least  be  evidence  against  Birmingham. 
But,  even  after  the  child  attained  sixteen,  if  the  mother's  settlement  had 
not  altered,  the  child's  would  still  be  in  Cheltenham  till  it  gained  another 
settlement  of  its  own :  therefore  the  supposed  inconvenience  on  which 
this  objection  proceeds  is  not  likely  to  arise. 

Lastly,  as  to  the  want  of  search  for  a  settlement  of  the  father.  Rex  v. 
Harbertofij  13  East,  311,  and  Rex  v.  Yehertqfly  6  Q.  B.  801,  are  autho- 
rities clearly  showing  that  respondents  or  appellants  may  rest  their  case 
upon  a  maternal  settlement  if  the  evidence  raises  no  suggestion  as  to  a 
settlement  of  the  father.  And,  in  Regina  v.  iS^^.  Margaret^  Westminster^ 
7  Q.  B.  569,  573,  Lord  Denman,  C\  J.,  said :  « If  one  settlement  only 
had  been  proved,  that  of  the  mother  as  alleged  in  the  examinations,  it 
might  have  been  sufficient.  But,  when  it  appeared  that  there  were  two, 
and  one  of  them,  the  father^s,  in  a  parish  as  to  which  no  evidence  was 
given,  the  sessions  were  entitled  to  say,  « you  have  shown  that  the  father 
had  a  settlement,  but  have  not  ascertained  the  parish,  therefore  the  case 
fails.' "  The  doctrine  of  these  cases  agrees  with  that  •of  Rex  v,  rttAOA 
SL  Mary^  Beverley ^  1  B.  &  Ad.  201.  It  is  tru£  that,  if  parties 
may  allege  a  mother's  settlement  without  showing  why  the  father's  is  not 
resorted  to,  frauds  may  be  committed ;  but  the  same  objection  extends  to 
other  cases  in  which  parties  may  rest  on  prima  facie  proof.  [Coleridge,  J. 
Does  not  a  maternal  settlement  differ  in  some  degree  from  an  ordinary 
primS  facte  case  of  settlement  ?  The  presumption  is  that  the  husband,  if 
an  Englishman,  was  settled  somewhere.]  The  proof  of  that  settlement 
lies  on  the  party  interested  in  establishing  it,  if  no  evidence  of  it  has  come 
from  the  other  side.  The  present  case  is  stronger  than  Regina  v.  Yelver- 
tofi ;  for  the  search,  there,  if  necessary,  would  at  least  have  been  limited 
to  London :  here  no  limit  could  be  assigned.     In  Regina  v.  SL  Margaret^ 

(a)  S.  C^  not  reported  oa  tbii  point,  6  Q.  E  119.  The  order  (after  reciting  a  complaint 
ibat  <*  Sarah  Sutton,  single  woman,  and  her  illegitimate  child,  William,  aged  about  seven 
weeks,"  bad  come  to  inhabit,  &c^)  adjudged  **  the  place  of  the  legal  settlement  of  the  said 
Sarah  Snttoa  and  her  said  child'-  to  be  in  the  parish  of  Atherstone  upon  Stour,  &c.  It  was 
made  a  ground  of  appeal,  that  the  order  adjudicated  the  child's  settlement  in  A.  upon  S.  ab- 
colute!y,  u  whereas  it  should  have  adjudged  and  ordered  that  as  an  illegitimate  child,  he  should 
liATe  and  follow  the  settlement  of  his  mother  the  said  S.  S.  until  he  should  attain  the  age  of 
sixteen,  only."  But  tlie  court  dispensed  with  any  argument  on  the  respondents' part  as  t» 
this  objection,  and  decided  against  them  on  another. 
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settlement  could  not  have  been  correctly  made.  Bat,  if  the  husband'^ 
settlement  cannot  be  made  to  appear,  the  place  of  the  maiden  settlement 
of  the  wife  is,  primd  facie,  that  to  which  she  must  be  taken :  the  question 
on  the  sufficiency  of  a  search  for  the  husband's  settlement  will  not  arise 
either  at  the  sessions  or  in  this  court :  the  wife's  being  taken  to  continue 
till  it  is  proved  to  have  been  displaced  will  cast  the  burden  of  proof  oa 
those  who  are  interested  in  discovering  that  it  has  been  displaced. 

This  duty  belonged  to  the  respondents  in  the  first  instance,  and  is 
transferred  to  the  appellants  after  the  removal. 

Order  of  Sessions  confirmed  as  to  the  pauper  Henry ;  quashed  as  to  the 
other  paupers. 


•4291     *^°^  ^"  ^^®  demise  of  GEORGE  BUTLER,  and  on  the  demise 
-•        of  JONATHAN  HOWARD  and  THOMAS  GEORGE  HOW- 
ARD, against  Lord  KENSINGTON  and  MARYCHURCH.   . 

DOE  on  the  demise  of  GEORGE  BUTLER,  and  on  the  demise  of  JONA- 
THAN  HOWARD  and  THOMAS  GEORGE  HOWARD,  against  Lord 
KENSINGTON,  DAVID  DANIEL  the  elder,  and  DAVID  DANIEL 
the  younger. 

Lands  were  conveyed  to  such  uses  as  K.  should  appoint,  and,  in  default  of  and  until  appoint- 
ment,  to  K.  and  his  assigns  for  K/s  life,  and,  from  and  aAer  the  deteniiination  of  that 
estate  in  K/s  lifetime,  to  a  trustee  for  K.  and  his  assigns,  and  to  bar  dower ;  and,  from  mod 
aAer  K/s  decease,  to  K.'s  heirs  and  assigns. 

Beldj  that  during  K.'s  Ufe-estate,  and  before  such  appoiutment,  E.  was  a  party  enabled  to 
charge  the  fee-simple  in  possession  with  an  annuity,  within  the  meaning  of  stat  53  G.  3, 
c.  141,  s.  10,  and  therefore  the  annuity  (being  of  the  value  required  by  that  clause)  did  not 
need  enrolment  under  sect  2. 

By  an  annuity  deed,  reciting  conveyances  in  fee  to  K.,  tlie  grantor,  of  certain  premises,  K.  co> 
venanted  to  B^  the  grantee,  that,  if  the  annuity  should  be  in  arrear  14  days,  B.  might  enter 
on  the  premises  and  distrain;  if  21  days,  B.  might  enter  and  take  the  rents  and  profits 
until  the  arrear  should  be  satisfied.  It  was  then  witnessed  that,  for  further  securing  the 
annuity,  K.  with  the  consent  and  by  the  direction  of  B..  appointed  (under  a  power  vested 
in  K.)  and  demised,  to  R,  (p^rty  to  the  annuity  deed,)  his  executors,  &c.,  for  99  years,  the 
premises  before  mentioned,  then  in  tlie  occupation  of  K.,  which  premises,  it  was  agreed 
by  the  same  clause,  should,  for  the  purposes  of  the  deed,  be  considered  as  held  and  occu- 
pied by  K.  as  tenant  to  H.,  at  the  yearly  rent  of  500/.,  payable  on  the  same  days  as  the  an- 
nuity. The  demise  for  99  years  was  on  trust  to  permit  K.  to  take  the  rents  and  profits 
till  default  in  payment  of  tlie  annuity ;  and,  if  the  annuity  should  be  in  arrear  30  days, 
then,  out  of  the  rents  and  profits,  or  by  demising,  selling  or  mortgaging  the  premises  for 
any  part  of  the  99  years,  to  raise  sufficient  money  for  payment  of  the  arrears,  and  apply 
the  same  accordingly,  paying  K.,  or  permitting  him  to  receive,  the  residue. 

On  default  for  30  days  in  payment  of  the  s^nuity,  ejectment  was  brought,  on  the  several 
demises  of  B.  and  H.:  and  a  verdict  was  found  for  tlie  plaintiff*  on  B.'s  demise,  but  for  the 
defendants  on  that  of  H.,  (und6r  the  judge's  direction,)  because  U.  had  not  given  K.  notice 
to  quit 

On  motion  for  a  new  trial  on  the  ground  that  the  plaintiff  could  not  recover  on  B.*s  demise  by 
reason  of  the  term  in  H.  and  the  tenancy  of  K. :  Held,  that  tlie  verdict  on  tliat  demise  vfus 
rightly  found :  for  that  the  first  clause  of  entry  entitled  B.  to  maintain  ejectment  afier  21  days' 
default,  and  that  right  was  not  taken  away  by  the  creation  of  a  term  in  H.  in  the  manner  and 
for  the  purposes  stated. 

Eembk^  tliat,  if  H.  had  mortgaged  tite  premises  for  payment  of  the  annuity,  E  could  nothara 
brought  ejectment  while  the  mortgage  subsisted.. 


' 


8  Adolphtjs  &  ElliS)  N.  S.  429 

The  first  of  these  actions  was  an  ejectment  for  houses  and  land  in 
Pembrokeshire.     On  the  trial,  before  Rolfe,  B.,  at  the  Haverfordwest 
Sommer  assizes,  *1844,  it   appeared   that  the   ejectment  was     r*4QA 
brought  on  a  clause  of  entry  in  an  annuity  deed,  the  material 
parts  of  which  were  as  follows. 

By  indenture  of  24th  February,  1814,  between  William  Lord  Fensing- 
ton  of  the  first  part,  Robert  Butler  of  the  second  part,  Edward  Howard, 
stated  to  be  a  trustee  appointed  by  and  on  the  behalf  of  R.  Butler  for  the 
purpose  after  mentioned,  of  the  third  part,  and  James  Gibbs  of  the  fourth 
part:  After  reciting  indentures  of  lease  and  release  dated  in  March,  1800, 
by  which  messuages  in  the  town  of  Haverfordwest  were  conveyed  to  the 
use  of  Lord  Kensington  in  fee;  and  other  indentures  of  August,  1811, 
and  November,  1812,  by  which  indentures  respectively  lands  in  the  pa- 
rish of  Marlves,  Pembrokeshire,  were  conveyed  to  the  use  of  Lord  K.,  his 
beirs,  &c.,  during  his  life,  without  impeachment  of  waste,  and,  after  the 
determination  of  that  estate  in  his  lifetime,  to  the  use  of  E.  Foulkes,  his 
executors,  &c.,  during  Lord  K.'s  life,  in  trust  for  him  and  his  assigns,  and 
from  and  after  the  determination  of  that  estate,  to  the  use  of  Lord  K.  in 
fee:  And  further  reciting  that,  by  indentures  dated  January  11th  and 
12th,  1813,  certain  messuages,  tenements,  &c.,  in  the  parish  of  Laugharne, 
Carmarthenshire,  were  conveyed,  limited  and  assured  to  such  uses,  and 
upon  and  for  such  trusts,  &c.,  and  under  and  subject  to  such  powers, 
provisoes,  and  declarations,  as  Lord  K.,  by  any  deed,  &c.,  should  limit, 
direct  or  appoint,  and,  in  default  of  such  limitation,  &.C.,  and  so  far  as 
such  limitation,  &.C.,  should  not  extend,  and  until  such  limitation,  &c., 
should  be  made,  to  the  use  of  Lord  K.  and  his  assigns  for  and  during  the 
term  of  his  natural  life  without  impeachment  of  waste ;  and,  from  and 
after  the  determination  of  that  estate  by  'forfeiture  or  otherwise  in     rv^qi 
the  lifetime  of  Lord  K.,  to  the  use  of  C.  S.,  his  heirs  and  assigns,     *" 
during  the   natural  life  of  Lord  K.,  in  trust  for  Lord  K.  and  his  assigns, 
and  to  prevent  any  wife  of  Lord  K.  from  being  entitled  to  dower  in  or 
out  of  the  said  premises ;  and  from  and  after  the  decease  of  Lord  K.  to 
the  use  of  his  heirs  and  assigns  for  ever :  And  further  reciting  that  the 
said  R.  Butler  had  agreed  wiih  Lord  Kensington  to  purchase  of  him  an 
annuity  of  240/.,  payable  to  R.  Butler,  his  executors,  &c.,  during  certain 
lives,  for  the  sum  of  2400/.,  and  it  had  been  thereupon  agreed  that  such 
annuity  should  be  secured  by  the  warrant  of  attorney  of  Lord  K.,  and 
also  by  such  powers  and  remedies  by  distress  and  entry  upon,  and  per- 
ception of  the  rents  and  profits  of,  the  hereditaments  in  this  indenture  (of 
1814)  before  mentioned  and  after  particularly  described,  and  likewise  by 
a  grant  and  demise  to  be  made  of  the  same  hereditaments  to  the  said  E. 
Howard  for  such  term  of  years  and  upon  such  trusts  as  were  after  de- 
clared ;  and  that,  by  way  of  further  security,  the  said  J.  Gibbs  should  be 
appointed  receiver  as  after  mentioned ;  and  that  Lord  K.  should  enter 
into  the  covenants  and  agreements  in  this  indenture  contained  *  \nd  after 
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reciting  payment  by  R.  Butler  of  the  2400/.  to  Lord  K.,  and  execution  by 
Lord  K.  of  the  vrarrant  of  attorney :  It  was  witnessed :  That,  in  pursu- 
ance  of  the  said  agreement,  and  for  and  in  consideration  of  the  sum  of 
2400/.,  &c.,  Lord  K.  granted  the  annuity  of  240/.  to  R.  Butler,  his  exe- 
cutors, &c.,  for  the  lives  before  mentioned.  Covenant  by  Lord  K.,  for 
himself,  his  heirs,  executors,  &c.,  to  and  with  R.  Butler,  his  executors, 
administrators  and  assigns,  that,  in  case  the  annuity  or  any  part  thereof 
*4321  ^^^"^  ^^  behind  and  unpaid  by  the  space  of  ^fourteen  days  after 
any  of  the  days  of  payment,  it  shall  and  may  be  lawful  to  and  for 
tlie  said  R.  Butler,  his  executors,  &c.,  into  and  upon  the  manor,  capital 
and  other  messuages  or  tenements,  farms,  lands,  hereditaments  and  pre- 
mises hereby  charged  with  the  payment  of  the  said  annuity,  or  expressed 
or  intended  so  to  be,  and  every  of  them,  and  every  part  thereof,  to  enter, 
and  distrain  for  the  same  annuity  and  all  arrears  thereof,  and  the  distress 
and  distresses  then  and  there  found  to  lead,  drive  and  carry  away  and 
impound,  and  the  same  in  pound  to  detain  and  keep  until  the  said  annuity 
and  all  costs,  &c.,  shall  be  fully  paid  and  satisfied ;  and,  in  default  of 
payment  in  due  time  after  such  distress  made,  to  appraise,  sell,  &c.,  (as 
in  case  of  distress  for  rent.)  Further  covenant  by  Lord  K.,  for  himself, 
his  heirs,  &c.,  to  R.  Butler,  his  executors,  &c.,  that,  if  the  annuity,  or  any 
part,  &c.,  shall  be  behind,  &c.,  twenty-one  days  after  any  of  the  days, 
&c.,  it  shall  and  may  be  lawful  to  and  for  the  said  R.  Butler,  his  execu- 
tors, &c.,  and  the  said  W.  Lord  K.  doth  hereby  direct  and  appoint,  give 
and  grant,  to  him  and  them  full  power  and  authority  into  and  upon  the 
said  manor,  capital  and  other  messuages,  &c.,  hereinafter  particularly 
mentioned  and  described,  and  intended  to  be  hereby  granted  and  demised, 
or  into  or  upon  any  of  them  or  any  part  thereof  in  the  name  of  the  whole, 
(( to  enter,  and  the  same  to  have,  hold  and  enjoy,  and  the  rents,  issues 
and  profits  thereof,  and  of  every  part  thereof,  to  receive  and  take  to  bis 
and  their  own  use  and  benefit,  until  he  or  they  shall  be  thereby  or  there* 
wnth,  or  otherwise,  fully  paid  and  satisfied  all  arrears  of  the  said  annuity," 
and  also  so  much  of  the  same  as  shall  accrue,  &c.,  during  such  time  as 
*4331  ^^^  ^^^^  ^'  Butler,  his  executors,  &c.,  'shall  continue  in  posses- 
sion after  such  entry  or  entries,  together  with  all  such  loss,  costs, 
&c.,  as  shall  be  occasioned  by  the  non-payment.  Then  followed  a  cove- 
nant by  Lord  K.  for  payment  of  the  annuity. 

And  it  was  also  witnessed  that,  <«  for  the  further,  better  and  more  ef- 
fectually securing  the  payment  of  the  said  annuity,"  and  in  consideration 
of  10s.  &c.,  «  he,  the  said  W.  Lord  K.,  with  the  consent  and  approbation, 
and  by  the  direction  and  appointment,  of  the  said  R.  Butler,  testified  by 
his  being  a  party  to  and  sealing  and  delivering  these  presents,  hath,  as 
well  in  pursuance  and  exercise  of  his  aforesaid  power  and  authority(a)  as 
in  respect  of  his  estate  and  interest  in  the  premises,  directed,  limited  and 
appointed,  and  also  granted,  bargained,  sold  and  demised,  and  by  these 

(a)  In  the  deed  conveying  the  Carmarthentbire  property,  p.  430,  ant^ 
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presents  doth  direct,  &c.,  and  also  grant,  &c.,  unto  the  said  E.  Howard, 
his  executors,  administrators  and  assigns,  all  that  manor,"  &c.,  of  Upper 
Castle  Toth,  with  all  and  singular  the  rights,  members,  &c.,  thereunto  be- 
longing, and  also  all  that  capital  messuage,  tenement  and  lands,  &c., 
commonly  called  by  the  name  of  Upper  Castle  Toth,  formerly  in  the 
tenure  or  occupation  of,  &.C.,  and  now  of  the  said  W.  Lord  K.,  his  under- 
tenants or  assigns ;  and  also  all  that  other  messuage,  &c. :  all  which 
said  manor,  &c.,  capital  messuage,  &c.,  are  situate,  &c.,  in  the  parish  of 
Laugharne,  in  the  county  of  Carmarthen,  and  are  the  same,  &c.,  (iden- 
tifying them  with  the  premises  mentioned  in  the  deed  of  1813,)  and  also 
all  those  two  messuages,  &c.,  situate  in  the  Short  Row,  &c.,  (describing 
premises  in  Haverfordwest,  and  in  the  parish  of  Marines,  and  identifying 
them  with  those  mentioned  in  the  recited  indentures  of  1800,  1811,  and 
'1812,)  and  also  all  that  capital  mansion  or  dwelling-house,  with  r^A'iA 
the  stable,  g:irden,  &c.,  thereunto  belonging,  situate,  &c.,  in  the 
se?eral  parishes  of  St.  Mary  and  St.  Martin,  in  the  said  town  and  county 
of  Haverfordwest,  now  or  late  in  the  possession  of  ,  and 

formerly  in  the  tenure  or  occupation  of  Hugh  Fowler,  &c.     And  also  all 
that  piece  or  parcel  of  ground,  &c.,  (describing  other  lands  and  premises 
in  Pembrokeshire,)  "  all  which  said  premises,  so  intended  to  be  hereby 
appointed  and  demised,  are  now  in  the  several  tenures  or  occupations  of 
the  said  W.  Lord  K.,  and  of  David  Dimock,"  &c.,  (naming  other  parties,) 
<<as  the  tenants  of  him  the  said  W.  Lord  K.,  at  and  under  the  several 
yearly  rents  of  6/.  6».,"  &c. :  "  and  which  said  premises  in  the  occupa- 
tion of  him  the  said  W.  Lord  K.,  shall,  for  the  purposes  of  these  presents, 
be  deemed  and  considered  to  be  held  and  occupied  as  the  tenant  thereof 
to  the  said  E.  Howard,  at  and  under  the  yearly  rent  of  500/.,  payable 
quarterly  at  or  on  the  same  several  days  or  times  whereon  the  said  an- 
nuity or  yearly  sura  of  240/.  is  hereinbefore  appointed  to  be  paid  as 
aforesaid :"  together  with  all  and  singular  outhouses,  &.C.,  and  appurte- 
nances, &c.,  and  all  the  estate,  &c.,  of  him  the  said  W.  Lord  K.  of,  in, 
to,  &c.,  the  said  manor,  capital  and  other  messuages,  or  tenements,  lands, 
&c.,  hereby  granted  and  demised,  &c. :  habendum  to  the  said  E.  Howard, 
his  executors,  &c.,  from  thenceforth  for  and  during  and  unto  the  full  end 
and  term  of  ninety-nine  years  without  impeachment  of  waste;  but  never- 
theless upon  the  following  trusts,  viz. :  to  permit  and  suffer  the  said  W. 
Lord  K.,  his  heirs,  appointees  and  assigns,  to  receive  and  take  the  yearly 
and  other  rents,  issues  and  profits  of  *the  said  capital  and  other    rtA^^ 
messuages,  &c.,  to  his  and  their  own  proper  use  and  benefit, until 
default  shall  happen  to  be  made  of,  or  in  payment  of,  the  said  annuity  oi 
some  part  thereof,  at  or  on  the  days  or  times  and  in  manner  hereinbefore 
limited,  &c.  :  and  upon  further  trust  that,  in  case  the  said  annuity  shall 
be  behind  and  unpaid  by  the  space  of  thirty  days  after  any  of  the  days  of 
payment,  being  lawfully  demanded,  &c.,  then  and  so  often  the  said  E. 
Howard)  his  executors,. &c.,  shall,  from  time,  to  time,  by  and  out  of  the 
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rents,  issues  and  profits  of  all  and  singular  the  said  manor,  capital  and 
other  messuages,  &c.,  hereby  demised  or  expressed  or  intended  so  to  be, 
or  by  demising,  selling,  leasing  or  mortgaging  the  same,  or  any  part 
thereof,  for  and  during  all  or  any  part  of  the  said  term  of  ninety-nine 
years,  or  by  such  other  ways  or  means  as  to  him  the  said  E.  Howard,  his 
executors,  &c.,  shall  seem  meet,  raise  and  levy  such  sum  and  sums  of 
money  as  vrill  be  sufficient  to  pay  and  satisfy  the  said  annuity,  or  so  much 
thereof  as  shall  from  time  to  time  happen  to  be  in  arrear  ana  unpaid,  and 
also  such  sum,  &c.,  loss,  cost,  &c.,  as  Butler  and  Howard  respectively, 
their  respective  executors,  &c.,  shall  pay,  sustain,  &c.,  by  reason  of  the 
nonpayment,  &c.,  or  the  performance  of  the  trusts,  &c.,  or  the  taking  pos- 
session, &c. ;  and  shall  and  do  pay  and  apply  the  moneys,  so  to  be  raised 
or  levied,  in  or  towards  the  payment  and  satisfaction  thereof  accordingly, 
and  shall  and  do  pay,  or  otherwise  permit  and  suffer  the  said  W.  Lord  K., 
his  heirs,  appointees  and  assigns,  from  time  to  time  to  receive  and  take, 
the  residue  or  surplus  of  the  rents,  issues  and  profits  of  the  said  hereby 
demised  premises,  after  full  payment  and  satisfaction  of  the  said  annuity 
*436i    ^^^  ^''  *arrears,  &c.,  and  all  such  costs,  &c.,  to  and  for  his  and 
■^    their  own  use  and  benefit.     Proviso,  that,  on  the  expiration  of  the 
lives,  and  full  payment  of  the  annuity,  and  all  arrears,  &c.,  <<  the  said 
term  of  ninety-nine  years  of  and  in  the  said  premises,  or  expressed  and 
intended  to  be  hereby  granted  and  demised,  or  so  much  and  such  part 
or  parts  thereof  as  shall  then  remain  unsold  and  undisposed  of  for  the 
purposes  aforesaid,  shall  cease,  determine  and  be  void  to  all  intents  and 
purposes,  save  and  except  any  mortgage  or  mortgages  which  shall  have 
been  made  for  answering  these  purposes." 

Then  followed  a  covenant  by  Lord  K.  to  R.  Butler  and  E.  Howard, 
that  Lord  K.  «<  is  and  stands  lawfully,  rightfully  and  absolutely  seised  of 
and  in  the  said  manor,  capital  and  other  messuages,"  &c.,  «  hereinbefore 
by  these  presents  granted  and  demised  as  aforesaid,"  with  the  appurte- 
nances, «<  of  a  good,  sure,  perfect  and  indefeasible  estate  of  inheritance  in 
fee-simple  in  possession,  with  such  power  of  appointment  as  aforesaid," 
without  any  manner  of  condition,  &c.,  and  that  be  now  hath  in  himself 
good  right,  &c.,  to  limit  and  appoint,  grant,  demise  and  assure,  &c.,  to 
E.  Howard  upon  the  trusts  and  in  manner  and  form  aforesaid.  And  that 
the  said  manor,  capital  and  other  messuages,  &c.,  shall  and  lawfully  may, 
at  all  times  during  the  lives,  &c.,  <<  remain,  continue,  and  be  subject  and 
liable  to  the  several  powers,  remedies,  trusts  and  authorities  herein  and 
hereby  ^imited  and  appointed,  granted  and  contained  or  expressed,  of  and 
concerning  the  same  premises,  and  be  accordingly  peaceably  and  quietly 
held  and  enjoyed,"  and  the  rents,  &c.,  received  and  taken  without  any 

'^4371     ^^^^"^  '^^  ^^^^)  ^*'  ^^^^  ^y  ^®  ^^^  ^-  ^^  ^*»  ^^^  heirs,  *&c. 

And  that  Lord  K.,  his  heirs,  &c.,  shall  and  will,  from  time  to 

time,  «  upon  the  reasonable  request  of  the  said  R.  Butler,  his  executors,'^ 

&c.,  make,  do  and  execute,  or  cause  to  be  made,  &c.|  all  and  every  such 
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further  and  other  lawful  and  reasonable  act  and  acts^"  &€.,  and  deeds, 
conveyances,  &c.,  ««for  the  better  and  more  eflectually  charging  and 
subjectiDg  the  same  premises  with  and  to  the  payment  of  the  said  annuity 
and  such  powers  and  remedies  as  aforesaid,  and  also  for  appointing, 
granting  and  demising  the  same  premises  with  the  appurtenances  unto  the 
said  E.  Howard,  his  executors,"  &c.,  for  the  then  residue  of  the  said 
term,  upon  the  trusts  and  in  the  manner  aforesaid,  as  by  the  said  R. 
Butler,  his  executors,  &c.,  shall  be  reasonably  required. 

Then  followed  stipulations  as  to  the  operation  and  enforcement  of 
the  warrant  of  attorney,  and  the  redemption,  if  desired,  of  the  annuity. 
And  it  was  witnessed  that,  for  further  securing  payment  of  the  annuity, 
"the  said  W.  Lord  K.,  at  the  nomination,  instance,  and  request  of  the 
said  R.  Butler,  and  also  the  said  E.  Howard,  have,  and  each  of  them 
hath,  nominated,"  &c.,  and  do,  &c.,  nominate,  &c.,  the  said  James  Gibbs  to 
be  "their  and  each  of  their  receiver  and  attorney,"  to  ask,  demand,  &c., 
and  receive  of  and  from  the  present  or  future  tenants  or  occupiers  of  the 
said  manor,  capital,  and  other  messuages,  &c.,  hereinbefore  charged  and 
demised  as  aforesaid,  or  other  the  person  or  persons  liable,  <<  all  and  sin- 
gular the  rents,  issues,  and  profits,  which  shall  from  time  to  time  grow, 
incur,  or  become  due  for  or  in  respect  of  the  said  manor,  capital,  and 
other  messuages,"  &c.,  «  for  and  during  such  time  as  the  said  annuity," 
&c.,  u  shall  remain  charged  and  chargeable  thereon,"  and  to  distrain  and 
bring  actions,  give  receipts,  releases,  ^acquittances,  &c. ;  such  (-•430 
rents  and  profits  to  be  received  by  Gibbs  upon  trust,  after  deduct- 
ing a  certain  amount  for  his  trouble,  to  pay  the  residue  to  E.  Howard,  his 
executors,  &c.,  to  be  applied  upon  the  trusts  and  for  the  purposes  before 
declared  concerning  the  term  of  ninety-nine  years. 

The  first  ejectment  was  brought  to  recover  the  above-mentioned  pre« 
mises  in  Haverfordwest,  on  default  in  payment  of  the  annuity.  The  lessor 
of  the  plaintiff,  George  Butler,  was  surviving  executor  of  Robert  Butler. 
The  lessors  Jonathan  Howard  and  Thomas  George  Howard  were  the 
executors  of  Edward  Howard.  Lord  Kensington  had,  in  1836,  sold  part 
of  the  premises  now  in  question  to  the  defendant  Marychurch,  who  at  the 
time  had  notice  of  the  annuity.  He  built  on  the  land,  but  did  not  pay  the 
purchase-money  or  take  a  conveyance.  There  were  admissions  in  the 
cause,  identifying  the  premises  now  claimed  with  those  in  Lord  Kensing- 
ton's occupation  at  the  date  of  the  annuity  deed.(a)  The  deed  was  not 
enrolled  pursuant  to  stat.  53  G.  3,  c.  141,  s.  2.  Evidence  was  given  to 
show  that  the  premises  were  of  the  value  mentioned  in  the  exempting 
clause,  sect.  10.(&) 

(a)  On  the  argument,  some  discassion  arose  as  to  the  extent  and  effect  of  the  admissions,  but 
the  result  does  not  materiaUy  affect  the  above  statement. 

(6)  Stat.  53  G.  3,  e.  141,  s.  10,  enacts,  «  That  this  act  shaU  not  extend"  «to  any  annuity  or 
rent-charge,  secured  upon  freehold  or  copyhold  or  customary  lands"  **  of  equal  or  greater 
annual  value  than  the  said  annuity,  over  and  above  any  other  annuity,  and  the  interest  of 
uiy  principal  Bcun  chaxged  or  secured  thereon,  of  ivhich  the  grantee  had  notice  at  the  time 
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It  was  objected,  as  to  the  second  demise  in  the  declaration,  that,  if  the 
clause  of  appointment  to  E.  Howard  had  the  effect  of  making  Lord  Ken- 
sington tenant  from  year  to  year  under  Howard,  a  notice  to  quit  was 
*4^91  *necessary  before  ejectment  could  be  brought,  and  none  had  been 
proved.  Other  objections  were  taken,  which  Rolfe,  B.,  over- 
ruled, not  reserving  any  point  for  the  court :  and,  at  the  close  of  the  plain- 
tifPs  case,  he  observed  that  there  was  no  question  for  the  jury,  and 
directed  a  verdict  for  the  plaintiff  on  Butler's  demise,  and  for  the  defend- 
ants on  that  of  the  Howards. 

E.  V.  Williams^  in  Michaelmas  term,  1844,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds  (taken  at  nisi  prius)  that  the  annuity  deed  had 
not  been  enrolled ;  and  that  the  demise  by  Butler  could  not  be  supported, 
because,  by  the  clause  of  appointment  to  E.  Howard,  there  was  an  out- 
standing term  in  him,  and  therefore  he  was  the  only  party  entitled  to  bring 
ejectment,  but  a  verdict  had  been  given  for  the  defendants  on  his  demise. 
Williams  contended  that  the  objection  from  the  term  outstanding  in  E. 
Howard  was  the  more  conclusive  against  G.  Butler,  as  R.  Butler  had  him- 
self consented  to  its  creation.     In  Michaelmas  vacation,  I845,(a) 

Chilton  and  Wilson  showed  cause.  First,  as  to  the  enrolment.  It  ap- 
peared in  evidence  that  there  were  freehold  lands  comprised  in  the  deed, 
of  sufficient  value  to  bring  it  within  stat.  53  G.  3,  c.  141,  s.  10,  if  the 
grantor  was  enabled  to  charge  the  fee-simple  in  possession.  And  Lord 
Kensington  was  so  enabled.  On  comparing  sect.  8  of  the  annuity  act, 
17  G.  3,  c.  26,  with  the  corresponding  clause,  sect.  10,  of  stat.  53  G.  3^ 
c.  141,  it  appears  that  the  latter  contains  words  which  were  not  in  the 
*4401  ^^^^^^9  namely,  « or  the  fee-simple  *whereof  in  possession  the 
grantor  is  enabled  to  charge  at  the  time  of  the  grant.'*  Those 
words  much  enlarge  the  exception.  If  the  grantor  had  power  over  the 
equitable  fee  alone,  the  case  would  fall  within  the  exception,  even  under 
the  more  limited  language  of  the  earlier  act ;  Shrapnel  v.  Vernon^  2  Br. 
Ch.  Ca.  268.  A  power  of  appointment  was  also  held  sufficient  under  the 
earlier  act,  in  Halsey  v.  Hales ^  7  T.  R.  194.  Here  the  grantor  has  the 
absolute  fee  of  the  premises  in  Haverfordwest ;  and,  as  to  the  other  pre- 
mises, he  has  the  legal  estate  for  life,  and  the  legal  remainder  in  fee ;  all 
that  is  interposed  is  the  legal  estate  of  the  trustees,  which  is  to  take  effect 
only  if  the  estate  for  life  determine  in  the  grantor's  lifetime.  He  surely 
has  a  larger  power  over  the  whole  fee  than  a  person  who  has  only  an 
equity  of  redemption. 

Secondly,  it  has  been  contended  that  the  term  granted  to  E.  Howard 
took  away  any  right  which  G.  Butler,  as  R.  Butler's  executor,  might  have 
ha*?  to  bring  ejectment  under  the  prior  grant  to  R.  Butler  of  a  right  to 
enter  on  default  in  payment  of  the  annuity.     But  the  intention  of  the  deed 

■ 

of  the  grant,  whereof  the  grantor  is  seised  in  fee-simple  or  fee-tail  in  possession,  or  the  fee 
simple  whereof  in  possession  the  grantor  is  enabled  to  charge  at  the  time  of  the  grant" 
(a)  December  5th.    Before  Lord  Denman,  C.  J.,  Patteson,  WiUiams,  and  Coleridge,  J& 
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is  to  charge  the  whole  property  for  the  benefit  of  R.  Butler.     If  the  annuity- 
is  in  arrear  fourteen  days,  he  is  empowered  to  enter  and  distrain  ;  if  foi 
twenty-one  days,  the  deed  gives  him  authority  to  enter  upon  the  premises 
therein  described,  and  intended  to  be  thereby  granted  and  demised,  and 
to  have,  bold,  and  enjoy  the  same  and  receive  the  rents  and  profits,  until 
he  shall  be  fiilly  paid,     lliis  is  an  indefeasible  right :  a  clause  inserted 
after  such  a  g^ant,  and  merely  ancillary  to  its  purposes,  cannot  derogate 
from  it.    Effect  must  be  given  to  every  part  of  the  deed,  if  possible  ;  and 
on  that  pnnciple  tlie  *appointment  to  E.  Howard  must  be  taken     r^A^i 
to  operate  in  furtherance  of  the  security  given  to  R.  Butler,  not  in     *• 
diminution  of  it,  which  would  be  the  case  if  the  appointment  defeated  his 
right  of  entry.     [Colehidge,  J.     R.  Butler  consents  to  a'  term  being 
created  in  another  person.     If  this  did  not  diminish  his  own  previous 
right,  it  would  seem  that  his  consent  was  not  needed.]     It  cannot  have 
been  meant  as  a  waiver  of  his  right  of  entry.     The  deed  contemplates  two 
sets  of  remedies  for  securing  the  annuity.     First,  Butler  had  a  right  to 
distrain  or  to  enter  and  hold  quousque  upon  the  accruing  of  an  arrear ; 
and  that  gave  him  a  right  to  maintain  ejectment ;  Jemott  v.  Cowley, 
1  Saund.  112  a.(a)    And,  secondly,  by  way  of  cumulative  remedy,  E. 
Howard  had  an  interest  conveyed  to  him.     The  distress,  or  entry  quousque, 
it  was  probably  thought,  would  not  be  a  convenient  remedy  where  the 
arrear  was  large ;  and  therefore  E.  Howard  had  the  power  to  treat  the 
grantor  of  the  annuity  as  his  tenant.     It  is  perhaps  doubtful  what  the 
exact  interest  of  the  grantor  was  under  this  part  of  the  deed :  it  is  not 
declared  that  he  is  to  be  tenant  from  year  to  year,  nor  even  that  he  is  to 
be  tenant  to  E.  Howard,  his  executors  and  assigns.     But  he  was  made 
tenant  «  for  the  purposes  of  these  presents ;"  and  the  appointment  to  E. 
Howard  is  made  «  for  the  further,  better,  and  more  eflfectually  securing 
the  payment  of  the  said  annuity."     To  nullify  Butler's  power  of  entry 
was  clearly  not  one  of  the  •<  purposes."     The  rent  is  to  be  considered 
payable  by  the  grantor  of  the  annuity  on  the  same  days  as  the  annuity. 
Then  the  term'  is  to  be  held  by  E.  Howard  in  trust  for  the  grantor,  till 
default ;  but,  upon  default  after  thirty  days,  E.  Howard  may  dispose  of  the 
term  to  satisfy  the  arrear.     The  *grantor's  tenancy,  if  it  be  a     [•aao 
tenancy  from  year  to  year,  could  be  determined  only  by  a  six 
months'  notice  ending  on  some  23d  of  February  after  the  execution  of  the 
deed  ;  so  that  the  remedy  on  the  clauses  of  distress  and  re-entry  woulr), 
on  the  defendants'  construction,  be  neutralized,  instead  of  aided,  in  the  case 
of  arrears,  for  at  least  six  months,  and  possibly  for  much  longer.     This 
cannot  have  been  intended.     But,  at  any  rate,  the  whole  deed  must  be 
looked  at.     The  fourth  rule  for  the  construction  of  deeds,  in  Sheppard's 
Touchstone,  87,  is,  <<  that  the  construction  be  made  upon  the  entire  deed, 
and  that  one  part  of  it  doth  help  to  expound  another,  and  that  every  word 
(if  it  may  be)  may  take  effect  and  none  be  rejected,  and  that  all  the  parts 

(a)  See  Doe  dent  Biatt  v.  Honleyt  1  A.  &  £.  766. 

rou  rui.  33  y  2 
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do  agree  together  and  there  be  no  discordance  therein."  Whateyer  E. 
Howard's  interest  was,  it  was  subject  to  Butler's  right  of  entry.  [Cole- 
ridge, J.  It  is  difficult  to  make  both  the  interests  stand.  If  Butler 
entered,  could  E.  Howard  make  any  use  of  the  term  ?]  E.  Howard's 
interest  might  be  then  considered  in  the  nature  of  a  remainder  awaiting 
the  determination  of  Butler's  interest.  The  tenancy  of  the  grantor  for 
year  to  year,  if  there  be  such  a  tenancy,  could  operate  only  to  bar  an 
ejectment  brought  by  E.  Howard,  not  one  brought  by  Butler. 

E.  V.  Williams  and  Bensorty  contr^.  The  term  of  years  vested  in  E. 
Howard  prevents  Butler  from  maintaining  the  ejectment.  If  that  is  not 
so  as  to  the  whole  property  in  the  deed,  it  is  so,  at  any  rate,  as  to  the 
property,  now  in  question,  of  which  the  grantor  was  to  be  tenant  under 
Howard  till  the  tenancy  should  be  put  an  end  to.  First,  however,  as  to 
the  whole  property ;  it  is  true  that  the  early  part  of  the  deed  would,  if 
'44^1  ^^^^^i'^S  ^lone,  enable  *Butler  to  maintain  ejectment;  but  he  has 
no  legal  estate  while  the  term  subsists  in  E.  Howard :  this  term 
is  created  by  Butler's  consent:  and  the  rent  is  reserved  for  his  benefit: 
and,  therefore,  construing  the  whole  deed  together,  E.  Howard's  term 
cannot  be  subject  to  Butler's  power  of  entry.  The  case  resembles  that 
of  a  lease  granted  by  a  mortgagor  in  possession  with  the  concurrence  of 
the  mortgagee.  E.  Howard  has  a  power  to  mortgage :  Could  Batler 
enter  on  the  mortgagee  ?  And,  if  he  could  not,  bow  can  it  be  said  that 
the  power  of  entry  overrides  the  term  ?  It  may  be  that  two  remedies  were 
contemplated;  and,  upon  the  construction  for  which  the  defendants  con- 
tend, there  will  be  two  :  for  if  the  term  were  forfeited,  as  by  a  breach  of 
trust  on  the  part  of  Howard,  the  power  of  entry  would  take  effect:  so 
that  the  only  question  is  as  to  the  order  in  which  the  two  remedies  are  to 
rank.  Suppose  Howard,  after  the  annuity  or  rent  had  been  in  arrear  for 
ten  days,  were  to  distrain  on  his  tenant,  the  grantor :  he  could  not  sell 
the  distress  for  five  days :  now,  before  the  fifteen  days  were  out,  the  four 
teen  days  mentioned  in  the  early  part  of  the  deed  would  expire :  could 
Butler  then  distrain,  after  a  distress  by  his  trustee  ?  Then,  next,  as  to 
the  property,  now  in  question,  which  was  in  the  grantor's  occupation  at 
the  date  of  the  deed,  he  holds  as  tenant,  upon  any  construction  of  the 
deed  ;  and,  as  his  rent  is  payable  yearly,  he  is  tenant  from  year  to  year, 
and  cannot  be  turned  out  without  six  months'  notice. 

As  to  the  enrolment,  the  question  is  merely  whether,  when  no  one  has 

the  actual  fee-simple,  it  can  be  said  that  the  tenant  for  life,  being  also, 

after  the  expiration  of  an  intermediate  estate,  remainder-man,  has  power 

•4441     ^°  *charge  the  fee-simple  in  possession.     This  he  has  not,  unless 

the  language  of  the  statute  be  strained  to  favour  the  grantee. 

Cur.  adv.  vuU. 

The  second  ejectment  was  tried  before  Coltman,  J.,  at  the  Carmarthen 
Summer  assizes,  1845.  It  appeared  that  the  defendants  Daniel  the  elder 
and  younger  held  part  of  the  premises  by  lease  for  lives,  granted  to  them 
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in  1806  by  Herbert  Lloyd,  who  conveyed  the  Carmarthenshire  property  to 
Lord  Kensington  in  1813.  The  other  material  facts  were  the  same  with 
those  of  the  former  case.  The  objections  there  taken  were  renewed.  The 
learned  judge  directed  a  verdict  for  the  plaintiff  on  G.  Butler's  demise, 
except  as  to  the  lands  held  by  the  Daniels  under  the  lease  of  1806,  as 
above  mentioned ;  and,  as  to  these  lands,  and  on  the  demise  (as  to  the 
whole)  by  J.  Howard  and  T.  G.  Howard,  for  the  defendants. 

E,  V,  WilliamSf  in  Michaelmas  term,  1845,  obtained  a  rule  nisi  for  a 
new  trial :  and  it  was  ordered  that  this  case  should  come  on  for  argument 
with  the  former  motion  in  Doe  v.  Lord  Kensington^  then  standing  in  the 
new  trial  paper.    In  Michaelmas  vacation,  1845,(a) 

ChiUon  and   Wilson  showed   cause.     The  arguments  in  the  former 
case  apply  to  this.     The  appointment  to  Howard  is  not,  in  terms,  incon- 
dstent  with  the  prior  grant  to  Butler.    It  is  «  for  the  further,  better  and 
acre  efiectually  securing  the  payment  of  the  said  ^annuity,"  and     r*445 
therefore  subject  to  the  provisoes  and  agreements  already  inserted 
io  the  deed  for  that  purpose.     Nor  is  there  any  real  inconsistency.    The 
deed  contains  a  covenant  for  the  entry  of  R.  Butler,  but  not  immediately, 
nor  till  the  annuity  has  been  in  arrear  for  a  certain  time,  and  then  only 
to  hold  until  the  arrears  and  costs  are  paid.    That  does  not  confer  any 
estate.     The  legal  estate  vests  in  the  termor,  subject  to  the  right  of  entry 
by  the  annuitant  when  the  payments  are  in  arrear:  and  Jemott  v.  Cowley ^ 
1  Saund.  112  a,  shows  that  a  party  invested  with  such  a  right  for  his  in- 
demnity may  make  a  fictitious  lease  for  the  purpose  of  an  ejectment. 
There  are  many  instances  of  the  same  kind,  where  a  party  has  the  right 
to  enter  without  having  an  estate.    A  further  proof  that  the  appointment 
to  Howard  does  not  interfere  with  the  remedies  before  granted  to  Butler 
is  found  in  the  clauses  following  the  appointment,  by  one  of  which  Lord 
Kensington  covenants  to  Butler  and  Howard  for  title  in  himself,  with 
power  of  appointment,  and  that  the  premises  shall  remain  subject  « to 
the  several  powers,  remedies,  trusts  and  authorities  herein  and  hereby 
limited  and  appointed,  granted  and  contained  or  expressed,  of  and  con- 
cerning the  same  premises ;"  and  that  Lord  Kensington,  at  the  request 
of  Butler,  will  do  all  reasonable  acts  for  better  <<  charging  and  subjecting 
the  same  premises  with  and  to  the  payment  of  the  said  annuity,  and  such 
powers  and  remedies  as  aforesaid,  and  also  for  appointing,  granting  and 
demising  the  same  premises  with^the  appurtenances  unto  the  said  E. 
Howard,  his  executors,"  &c.,  for  ne  then  residue  of  the  said  term,  upon 
the  trusts  and  in  the  manner  aforesaid,  as  by  the  said  *R.  Butler,     t»aa(^ 
his  executors,  &c.,  shall  be  reasonably  required.     The  <<  powers, 
remedies,^'  &c.  must  be  taken  (reddendo  singula  singulis)  to  be  those 
contained  in  the  original  grant,  and  in  the  appointment  to  Howard,  re- 
spectively.   As  to  the  question,  whether  the  annuitant  might  enter  upoi^ 

(a)  December  1 1  th.    Before  Lord  Denman,  C.  J^  Ftotteaon,  and  Coleridge,  Ja.    Williams,  J^ 
was  as  the  Winter  aisiies  on  the  Northern  circuit. 
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a  person  to  whom  the  appointee  had  mortgaged,  the  answer  is,  that  the 
annuitant  is  party  to  the  trust,  and  his  proceedings  would  be  governed 
by  it ;  and  that  the  deed  in  terms  only  empowers  him  to  enter  and  hold 
till  satisfaction  of  the  arrears  and  costs.  He  might  do  what  was  au- 
thorized by  that  power,  but  not  more. 

E.  V.  WtUiamSy  contra.  The  arguments  for  the  defendants  in  the  former 
case  apply  to  this,  and  have  not  been  answered.  Butler  concurred  in 
the  demise  to  Howard ;  and  his  representative  cannot  raise  objections 
which,  practically,  affect  its  validity.  If  the  argument  on  the  other  side 
is  valid,  Howard  might,  by  mortgage  of  the  term,  raise  money  enough  to 
pay  arrears;  and  yet,  if  the  arrears  had  not  been  paid  over  to  Butler,  he, 
as  the  annuitant,  might  enter  and  dispossess  the  mortgagee.  And  so,  as 
to  the  premises  referred  to  by  the  deed  as  being  in  Lord  Kensington's 
occupation,  the  appointee  might  distrain  on  the  very  day  when  the  rent 
became  due;  and,  after  the  lapse  of  fourteen  days,  the  annuitant  might 
enter,  alleging  that  he  had  not  been  paid.  Such  terms  cannot  have  been 
contemplated  in  executing  the  deed.  Cur,  adv.  wit, 

'    Lord  Denman,  C.  J.,  in  this  term,  (January  22d,)  delivered  the  judg- 
nfent  of  the  court. 
♦4471        *These  were  rules  in  two  actions  between  the  same  parties  : 

one  in  respect  of  lands  in  the  town  and  county  of  Haverford- 
west ;  the  other  of  lands  in  the  county  of  Carmarthen.  The  lessors  of  the 
plaintiff  claimed  in  different  ways  under  an  annuity  deed.  Three  objec- 
tions were  made  to  their  recovering,  applicable  as  we  shall  state  here- 
after in  considering  them. 

The  first  applied  to  the  whole  deed,  and  so  to  both  actions.  It  was 
objected  that  there  had  been  no  enrolment  under  stat.  53  G.  3,  c.  141 ; 
and  it  was  contended  that  enrolment  was  unnecessary,  the  case  falling 
within  the  tenth  section  of  the  act.  The  lands  on  which  the  annuity  was 
secured  were  freehold,  and  of  greater  annual  value  than  the  annuity,  be- 
yond any  other  annuity  or  the  interest  of  any  other  principal  sum  charged 
thereon ;  and  it  was  urged  for  the  lessors  that  Lord  Kensington,  at  the 
time  of  the  grant,  was  either  seised  in  fee,  or  at  least  enabled  to  charge 
the  fee-simple  in  possession ;  and,  if  this  be  so,  it  cannot  be  contended 
that  enrolment'  is  necessary.  On  reference  to  the  deed,  it  appears  that  the 
property  in  Haverfordwest  had  been  conveyed  to  the  use  of  Lord  Ken- 
sington in  fee :  respecting  this,  therefore,  there  could  be  no  question. 
The  property  in  Carmarthen  was  conveyed  to  such  uses  as  he  should 
appoint  by  deed  or  will ;  and,  in  default  of  or  until  such  appointment,  to 
the  use  of  himself  for  life  ;  remainder  to  a  trustee  for  his  life,  in  trust  for 
himself  and  to  bar  dower ;  remainder  to  his  heir  and  assigns.  The  tenth 
section  of  stat.  53  G.  3,  c.  141,  corresponds  to  the  eighth  section  of  stat. 
17  G.  3,  c.  26,  containing  the  same  grounds  of  exception  and  more :  it 
*4481     ^  ^^  ^^  construed  in  the  same  spirit ;  and  what  that  spirit  ought 

to  be  is  laid  down  by  Lord  KEifYON  in  *Halsey  v.  Hales^  7  T. 
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R.  194.  Within  the  rule  there  laid  down,  we  are  of  opinion  that  Lord 
Kensington  had  power  to  charge  the  fee  in  possei^ion,  and  that  this  ob- 
jection failed. 

The  second  objection  applied  to  the  demise  by  Howard,  and  to  some 
part  of  the  premises  in  Haverfordwest,  and  to  all  in  Carmarthen.  These 
appear  at  the  date  of  the  deed  to  have  been  in  the  occupation  of  Lord 
Kensington :  and  by  that  deed  it  is  provided  that  they  are  to  be  consi- 
dered as  held  and  occupied  by  him  as  tenant  to  Howard,  at  a  rent  of 
500/.;  upon  which  the  objection  arises,  that  no  notice  to  quit  had  been 
given :  and,  as  no  answer  was  given  to  this,  it  must  prevail  to  the  extent 
to  which  it  applies  (a) 

The  third  objection  applies  to  all  the  property,  and  to  the  demise  by 
Butler,  on  the  ground  that  the  deed  discloses  an  outstanding  term  in 
Howard.  The  deed,  in  the  early  part,  grants  to  Butler,  first,  a  right  to 
enter  and  distrain  for  the  annuity,  if  it  be  in  arrear  for  fourteen  days  after 
any  day  of  quarterly  payment ;  and,  if  it  shall  be  in  arrear  twenty-one 
days,  it  further  grants  a  power  to  enter  and  hold  possession  until  all 
arrears  be  paid  up.  It  is  admitted  that,  if  the  deed  ended  here,  there 
is  such  default  in  payment  of  the  annuity  that  the  demise  by  Butler  would 
be  well  supported.  But  it  goes  on :  and,  «  for  the  further,  better  and 
more  effectually  securing  the  payment  of  the  said  annuity,"  Lord  Ken- 
sington, « with  the  consent  and  approbation,  and  by  the  direction  and 
appointment  of"  Butler,  grants  and  demises  the  premises  charged  to 
Howard  for  the  term  of  'ninety-nine  years:  the  trusts  of  the  rtAAQ 
term  are  to  permit  Lord  Kensington  to  receive  the  profits  until 
default  in  payment  of  the  annuity  for  thirty  days ;  and,  upon  such  default 
aAer  demand,  out  of  the  rents,  or  by  demising,  selling,  leasing  or  mort- 
gaging the  same,  or  any  part  thereof,  for  all  or  any  part  of  the  term,  to 
raise  and  pay  ofi*  the  arrears  with  all  expenses ;  Lord  Kensington 
still  to  receive  the  surplus  rents ;  and,  upon  death  of  the  cestui  que  vieSp 
and  full  satisfaction  of  the  annuity,  the  term  to  become  void,  save  as  to 
any  mortgages  made  under  the  power  for  answering  the  purposes  of  the 
term.  This  term  is  relied  on  as  an  answer  to  the  demise  by  Butler; 
and,  in  order  to  give  the  objection  its  full  force,  the  fact  before  mentioned 
is  to  be  remembered,  that  of  all  the  demised  premises  of  which  Lord  Ken 
sington  was  in  the  occupation  at  the  date  of  the  deed,  he  was,  for  the 
purposes  of  the  deed,  to  be  considered  to  be  the  occupier  as  tenant 
to  Howard  at  a  rent  of  500/.,  payable  on  the  same  days  as  the  annuity 
of  240/. 

The  principles  on  which  the  question  here  raised  is  to  be  decided  are 
clear ;  that,  in  a  court  of  law,  and  in  the  action  of  ejectment,  the  legal 
tiile  to  the  possession,  if  it  conflict  with  the  equitable,  must  prevail :  we 
cannot  prevent  a  subsisting  term  from  beiQg  set  up,  even  by  the  trustee 

{a)  On  the  point  here  ooticed  iocidentall/  b/  the  couxt,  no  attempt  was  made  to  set  aaide  th* 
*eidijct  for  the  defendanti. 
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against  the  cestui  que  trust.  Whatever,  therefore,  the  purposes  for  which 
Howard's  term  was  created,  if,  upon  the  true  construction  of  the  deed,  he 
is  legally  entitled  to  the  possession,  so  as  to  override  the  right  of  entry 
in  Butler,  Butler's  lessee  cannot  recover.  Nor  would  there  be  any  hard- 
ship in  this.  Howard's  term  would  even  more  efiectually  have  protected 
Butler's  interests,  and  virtually  secured  him  the  possession  of  the  land,  but 
♦4501  ^^^  ^^®  laches  of  which  'Howard  has  been  guilty  in  not  giving  the 
''  notice  to  quit.  Still  it  is  a  question  of  construction  ;  and  we  must 
look  at  the  whole  deed,  and  from  all  parts  collect  the  intentions  of 
the  parties  expressed  or  implied.  The  facts  are  these.  Lord  Ken- 
sington, in  possession,  creates  a  charge  on  the  land  in  fatour  of 
Butler,  and  gives  him  two  powers  of  entry :  then,  by  Butler's  direction, 
and  in  order  further  to  secure  to  him  the  payment  of  the  annuity  in 
respect  of  which  the  charge  was  created  and  the  entry  given,  he 
grants  the  term  to  Howard.  Butler  then  consents  to  the  creation  of 
the  term.  Howard  has  notice  of  the  right  of  entry :  it  is  clear  that, 
if  the  term  had  been  created  without  Butler's  consent,  it  could  not 
defeat  his  right  of  entry,  who  was  a  prior  encumbrancer:  will  his  consent 
avail  to  give  it  that  operation?  We  think,  under  the  circumstances, 
and  looking  at  the  whole  deed,  that  it  will  not,  and  that  this  termor,  tak- 
ing with  notice,  even  if  his  interest  had  been  adverse  to  ButlerV,  would 
have  taken  the  lease  subject  to  the  right  of  entry :  but  the  purposes  of  the 
term  are  to  be  taken  into  account ;  and  the  whole  deed  is  to  be  made 
consistent  with  itself,  if  possible.  This  construction  will  make  it  so.  The 
right  of  entry  does  not  destroy  the  term:  Butler,  under  it,  will  enter  and 
take  the  profits  until  the  arrears  of  the  annuity  are  satisfied  :.  the  termor, 
or  (no  notice  to  quit  having  been  given)  Lord  Kensington,  will  then  reoc- 
cupy  and  receive  the  profits  as  before ;  Doe  dem,  Chaumer  v.  Boulter^ 
6  A.  &  E.  675 ;  and  this  will  effectuate  all  the  purposes  of  the  deed  widi- 
out  doing  violence  to  any  legal  principle. 

♦4511  ^^^  purposely  limit  our  conclusion  to  the  present  ♦circum- 
stances. Adverting  to  the  argument  for  the  defendants,  that 
Howard  might  have  assigned  or  mortgaged  the  term  in  order  to  raise  the 
arrears  of  the  annuity :  if  the  term  had  been  so  applied,  we  are  by  no 
means  prepared  to  say  that  the  right  of  entry  would  have  prevailed  against 
it ;  and  it  would  not  be  inconsistent  with  our  present  conclusion  to  hold 
that  it  could  not.  It  may  well  be  that,  by  the  intention  of  the  parties,  the 
right  of  entry  was  to  be  paramount  to  the  term  in  one  state  of  things,  and 
not  in  the  other ;  in  other  words,  that  the  term  was  to  be  subject  to  the 
right  of  entry  under  one  state  of  things,  and  not  under  another.  No 
doubt  the  parties,  by  express  words,  might  have  made  it  so :  and  we 
think,  by  implication,  they  have  in  fact  so  provided  with  equal  clearness. 
Our  judgment,  therefore,  will  be  for  the  lessor  of  the  plaintiff,  and  the 
lules  be  discharged.  Rules  discharged. 
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•The  QUEEN  against  NEVILL,  Clerk,  Wednesday,  January  21  st.    [MSa 

A  local  act  enabled  trustees  for  re-building  a  parish  church,  to  borrow  money,  and  charge  it 
on  rates,  to  which  the  trustees  should  *«  assess  all  and  every  person  and  persons  who  do  or 
shall  inhabit,  hold,  or  occupy  any  land,  house,  shop,  warehouse,  vault,  mill,  or  other  tenement 
within  the  said  parish  :"  half  the  rate  to  be  paid  by  the  owner  or  landlord,  and  half  by  the 
occupier  or  tenant :  tenants  or  occupiers  to  pay  the  whole  in  the  first  instance,  and  deduct 
the  half  out  of  the  rent :  power  of  distress  was  given,  if  any  person  should  omit  to  pay  for 
*hirty  days  afler  personal  demand  or  written  demand  leA  at  his  place  of  abode ;  power  of 
impri^nment  if  he  secreted  his  goods :  power  of  distress  if  any  person  assessed  should  quit 
his  land,  dwelling-house,  warehouse,  shop,  vault,  mill,  or  other  tenement,  in  respect  whereof 
h^^  should  be  so  rated  as  aforesaid,  before  paying  his  said  rate ;  and  it  was  enacted  that  any 
person  appointed  by  the  trustees  might  inspect  the  books  of  the  poor-rate  and  land-tax,  to  ascer> 
tain  the  rates  to  be  levied  under  this  act 

Btld,  that  the  vicar  was  not  ratable  in  respect  of  his  tithes  as  ao  <*  odier  tenement'* 

On  appeal  by  the  Rev.  Christopher  Nevill,  clerk,  vicar  of  East  Grin- 
stead,  Sussex,  against  a  rate  made  by  the  trustees  appointed  under  stat. 
30  G.  3,  c.  79,  (a)  for  the  purjx)ses  therein  mentioned,  the  Sessions  con- 
firmed the  rate,  subject  to  the  opinion  of  this  court  upon  a  case  substan- 
tially as  follows. 

The  above-mentioned  act,  after  reciting  that  the  steeple  of  the  parish 
church  of  East  Grinstead  bad,  by  «  falling  upon  the  body  of  the  said 
church,  entirely  demolished  the  same,"  (4)  enacted  (c)  that  it  should  be 
lawful  for  the  trustees  thereinafter  named  to  cause  the  said  church  to  be 
rebuilt,  and  also,  in  order  to  defray  the  expense  of  rebuilding  the  said 
church,  that  (.<f)  it  should  be  lawful  for  the  said  trustees,  from  time  to 
time,  either  to  grant  annuities  or  to  borrow  money  at  interest,  which  said 
annuities  so  purchased,  or  money  so  lent  and  advanced,  should  be  charged 
aDd  chargeable  on  the  rates  or  assessments  to  be  levied  or  raised  (e)  for 
the  purpose  of  rebuilding  the  church ;  provided  that  all  the  *mo-  r«453 
oeys  50  to  be  borrowed  and  raised  should  not  exceed  the  sum  of 
4000/. 

An  act  passed,  &c.,  (51  G,  3,  c.  i.,  local  and  personal,  public,)  intituled 
<(  An  act  for  enlarging  the  powers  of  an  act  of  his  present  majesty  for  re- 
building the  parish  church  of  East  Grinstead,  in  the  county  of  Sussex," 
after  reciting  that  the  sum  of  4000/.,  authorized  by  the  said  first  men- 
tioned act  to  be  borrowed  for  the  purpose  of  building  the  said  church, 
was  insufficient  for  such  purpose,  enacted  (c)  that  it  should  be  lawful  for 
the  trustees  by  the  said  first-mentioned  act  appointed  to  raise  the  further 
sum  of  4000/.  upon  the  credit  of  the  said  rates  or  assessments  by  the  said 
recited  act  authorized  to  be  made  and  assessed. 

The  clause  (e)  in  the  first-mentioned  act,  empowering  the  trustees  to 
make  rates,  is  as  follows.  «« That  it  shall  and  may  be  lawful  to  and  for 
the  said  trustees,  or  any  five  or  more  of  them,  and  they  are  hereby  direct- 
ed or  required  twice  or  ofteuer  in  every  year,  by  any  writing  under  their 

(a)  <•  An  act  for  rebuilding  the  parish  church  of  East  Grinstead,  in  the  orunty  of  Sussex.'* 
(6)  In  the  year  1786.  (c)  Sect  1.  (rf)  Sect  16. 

(e)  See  sect  8,  p.  453, post 
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hands  and  seals,  to  assess  all  and  every  person  and  persons  who  do  or 
shall  inhabit,  hold,  or  occupy  any  landj  house^  shopy  toarehouse^  vaults 
millj  or  other  tenement  within  the  said  parish,  in  any  sum  of  money  not 
exceeding  Is.  in  the  pound  in  any  one  year,  of  the  yearly  rent  of  sach 
lands,  houses,  shops,  warehouses,  vaults,  mills,  or  other  tenements ;  and 
that  the  moneys  so  to  be  raised  as  aforesaid,  and  otherwise  in  pursuance 
of  this  act,  shall  be  paid  to  such  person  as  shall  be  appointed  by  the  said 
trustees,  or  any  five  or  more  of  them,  to  receive  the  same,  and  shall  be 
applied  for  the  purposes  of  this  act. 

M541  ^y  ^  subsequent  clause  (a)  provision  is  made  for  ^appeal  to  the 
Quarter  Sessions  by  any  person  or  persons  who  «« shall  find  him- 
self, herself,  or  themselves  aggrieved  by  any  rate  or  assessment  to  be 
made  by  virtue  of  this  act,  or  any  other  matter  or  thing  to  be  done  in  pur* 
suance  thereof.*' 

The  trustees  appointed  by  the  authority  of  the  said  first-mentioned  act, 
on  21st  October,  1844,  made  and  published  a  rate  as  follows. 

"  Parish  of  East  Grinstead,  in  the  county  of  Sussex,  to  wit.  A  rate  or 
assessment  of  6d,  in  the  pound  upon  every  inhabitant  and  occupier  of 
lands,  houses,  tithes,  shops,  warehouses,  vaults,  mills  or  tenements  within 
the  parish  of  East  Grinstead,  in  the  county  of  Sussex,  and  for  the  pur- 
poses mentioned  in  an  act  of  parliament,"  &c.,  specifying  the  above-men- 
tioned acts. 

The  appellant  was  rated  as  follows : 

•    Church  Rate 
On  Lands  and         at  6d.  in  the 
Persons  rated.  Premises  assessed.  Tenements.  Pound. 

Rev.  C.  Nevill.  Small  tithe.  ^6288  0  0        X7  4  0 

In  the  grounds  of  appeal  the  appellant  alleged  :  1.  That  the  said  rate 
was,  on  the  face  of  it,  bad,  illegal  and  unwarranted  by  any  law  or  statute. 
2.  That  the  said  rate  was  bad  and  illegal  on  the  face  of  it,  as  purporting 
to  include  and  rate  and  assess  tithes,  which  are  not  ratable  for  the  pur- 
poses of  the  said  rate.  3.  That  the  property  in  respect  of  which  he,  the 
appellant,  was  so  rated  was  not  legally  ratable  for  the  purposes  of  the 
said  rate.  And,  lastly,  that  the  appellant  was  not  legally  liable  to  be 
rated  for  the  small  tithes  in  and  by  the  said  rate,  or  by  virtue  of  the  said 
act  for  rebuilding  the  said  parish  church. 

On  the  hearing  of  the  appeal,  it  was  admitted  that  the  said  church  was 
•4^51  ^^^***^^  ^^^  ^^^  ^^®  ordinary  *church  ward  ens'  rates  for  repairing 
the  said  church  were  levied  in  the  said  parish,  as  well  as  rates 
made  under  the  powers  of  the  above-mentioned  acts  for  defraying  the  ex- 
penses of  rebuilding  the  said  church.  On  the  part  of  the  respondents  it 
was  argued  that  the  appellant  was  properly  rated  under  the  said  acts  of 
parliament,  inasmuch  as  the  words  «  other  tenement,"  in  the  above  re- 
cited clause  of  the  said  first-mentioned  act,  (sect.  8  of  stat.  30  G.  3, 

(a)  Sect  14. 
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c.  79,)  comprised  vicarial  tithes  according  to  the  true  construction  and 
meaning  of  the  said  first-mentioned  act.  On  the  part  of  the  appellant  it 
was  argued  that,  according  to  the  true  construction  of  the  first-mentioned 
act,  the  words  <«  other  tenement"  in  the  said  clause  did  not  include  the 
vicarial  tithes  in  respect  of  which  he  was  rated.  The  Sessions  decided  in 
favour  of  the  respondents,  subject  to  the  opinion  of  this  court. 

If  the  court  should  be  of  opinion  that,  according  to  the  true  construction 
of  the  first-mentioned  act,  the  words  «« other  tenement"  in  the  said  clause 
do  not  comprise  vicarial  tithes,  then  the  said  rate  was  to  be  quashed : 
but,  if  the  court  should  be  of  the  contrary  opinion,  the  rate  was  to  stand 
confirmed. (a) 

^Chambers  and  /.  J,  Johnson  in  support  of  the  order  of  Sessions.     r*Af^ 
The  words  <«or  other  tenement,"  in  sect.  8,  comprehend  tithes.     ^ 
It  has  been  held,  in  the  case  of  a  poor-rate  imposed  by  a  private     rtAP.'j 
act,  that  the  ^parson  <«  ought  not  to  be  exempted  but  by  express     ^ 

(a)  The  foUowing  sections  of  stat  30  G.  3,  c.  79,  were  referred  to  in  argument,  besides 
those  set  out  in  the  text 

Sect  9  enacts  <*  That  the  rate  or  assessment  so  made  shall  be  payable  quarterly,  at/^  kc^ 
"one  half  of  M^hich  said  rate  or  assessment  shall  be  paid  by  the  owner  or  landlord  of  tlie 
premises  so  assessed,  and  tlie  other  half  by  tlie  occupier  or  tenant  thereof." 

Sect  10  enacts  **  That  tlie  tenants  or  occupiers  of  any  land  and  tenements  as  afbresa'd, 
rittll  pay  the  whole  of  such  rates  and  assessments  on  what  they  hold  and  occupy,  and  six  ill 
and  may  deduct  out  of  his  or  her  rent,  payable  to  the  landlord  or  owner  thereof,  one  lit  If 
of  such  rate  and  assessment;  and  such  landlord  or  landlords  is  and  are  hereliy  required  to 
allow  to  such  tenants  such  payments  and  deductions  accordingly;  and  every  tenant  paying 
such  part  of  the  said  rate  or  assessment  upon  his  landlord's  account,  and  producing  a  receipt 
fur  the  same,  shall  be  acquitted  and  discharged  from  so  much  money  as  tlie  snme  sb  all 
amount  to,  as  fully  and  effectually  as  if  the  same  had  been  paid  to  any  such  landlord  or 
landlords,  owner  or  owners,  or  any  person  to  whom  his  or  her  part  was  or  should  have  bera 
paid  or  payable.'*  • 

Siect  12  enacts  "That  the  said  rates  or  assessments  shall  be  collected  quarterly;  and  tiAt 
if  any  person  or  persons  shall  refuse,  neglect,  or  omit  to  pay  the  sum  or  sums  of  moi/ey 
which  he,  she,  or  they  shall  be  rated  or  assessed,  for  tlie  space  of  thirty  days,  after  personal 
(lemaad  being  made  thereof,  or  demand  in  writing  leA  at  the  place  of  abode  or  habitation  of 
such  person  or  persons,  then,  and  in  every  such  case,  it  shall  and  may  be  lawful  to  and  for 
the  said  collector  or  collectors,  receiver  or  receivers,  and  he  and  they  is  and  are  hereby  au- 
thorizwl,"  &c.  (power  to  distrain ;)  and,  if  the  goods  of  the  person  refu!>ing,  &c.  «  shall  be 
locked  up,  or  secured,  or  secreted,  or  rerrtoved,  so  that  the  said  collector,  &c.  '•  cannot  legally 
diitrain  the  same,**  then,  &c.  (power  given  to  justices  to  commit  to  prison  for  any  time  not 
exceeding  three  months,  or  until  payment) 

Sect  13  enacts  ''That  when  any  person  or  persona  who  shall  be  rated  or  assessed  by 
virtue  of  this  act*  shall  quit  his,  her,  or  their  land,  dwelling-house,  warehouse,  shop,  vault, 
mill,  or  other  tenement,  for  or  in  respect  whereof  be,  she,  or  they  respectfully  shall  be  so 
rated  or  assessed  as  aforesaid,  Ijefore  he,  she,  or  they  shall  have  paid  his,  her,  or  their  said 
rate  or  assessment,  and  shall  afterwards  refuse  to  pay  the  same  when  due,  and  demanded 
by  the  person  or  persons  authorized  and  appointed  to  collect  and  receive  the  same,  that  then 
and  in  every  such  case  it  shall  and  may  be  lawful  to  and  lor  the  said  collector  or  collectors," 
&c.  (power  to  distrain  the  goods,  by  warrant  of  justices  to  be  granted  into  any  place  within 
their  respective  jurisdictions,  or  out  of  tlie  limits  thereof^  such  warrant  being  first  backed  or 
countersigned  by  some  magistrate  in  the  county,  &o.  where  the  distress  is  to  be  made.) 

Sect  15  enacts  <*That  it  shall  and  may  be  lawful  to  and  for  any  receiver  or  collector  to  be 
appointed  in  pursuance  of  this  act,  or  any  other  person  or  persons  to  be  appointed  by  the 
said  trustees,  or  any  five  or  more  of  them,  for  that  purpose,  at  all  convenient  times,  to  inspect 
the  books  of  assessments  or  rates  of  the  poor,  or  larA-tax  for  the  said  parish,  in  order  to 
ascertain  tlie  rates  and  assessments  to  be  raised  and  levied  by  virtue  of  this  act  find  to  take 
copies  thereof,  if  neceasary,  at  the  expense  of  the  nid  ttusteea.'* 
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words,  being  liable  before,"  by  the  express  words  of  stat.  43  Eliz.  c.  2, 
8.  1 ;  and  therefore  be  wad  deemed  ratable  under  the  private  act,  though 
that  mentioned  only  >«  lands  and  tenements ;"  Rex  v.  SIdngUy  1  Str.  100. 
In  3  Burn's  Eccl.  Law,  353,  9th  edit.,  tit.  Privileges  and  Restraints  of  the 
Ckrgj/y  sect,  iv.,  after  a  statement  that  anciently  <(it  was  held,  that 
clergymen  are  not  to  be  burdened  in  the  general  charges  with  the  laitj 
of  this  realm,  neither  to  be  troubled  or  encumbered,  unless  they  be  spe- 
cially named  and  expressly  charged  by  some  statute,"  it  is  said:  <<But 
now  the  contrary  doctrine  prevails,  that  clei^men  are  liable  to  all  charges 
by  act  of  parliament,  unless  they  are  specially  exempted ;"  which  is  laid 
down  in  Webb  v.  Batchelor^  2  Lev.  139.     In  Powell  v.  JBu//,  1  Comyns^s 
Rep.  265,  it  was  held  that  <«  tenements,"  in  a  local  act  for  the  maiote- 
nance  of  the  poor,(a)  immediately  following  the  words  <«  lands,  houses," 
comprehended  tithes,  parcel  of  a  rectory.     A  meaning  must  be  given  to 
all  the  words  of  the  act.     A  strong  instance  of  this  appears  in  2  Dwarris 
on  Statutes,  757,  758.     There,  after  stating  the  rule  that  «<  a  statute  which 
treats  of  things  or  persons  of  an  inferior  'rank  cannot,  by  any  general 
words,  be  extended  to  those  of  a  superior,"  a  passage  is  cited  from  Lord 
Coke's  commentary  on  stat.  52  H.  3,  (Marlebridge,)  c.  19,  in  2  Inst.  137. 
The  enactment  is:  « Touching  essoins,  it  is  provided,  that  in  couoties, 
*4581     ^^^^''^^^9  or  ^^  courts  barons,  or  in  other  courts,  *none  shall  need 
to  swear  to  warrant  his  essoin  :"  and  Lord  Coke  says:  "These 
general  words  are  interpreted  to  extend  to  the  king's  courts  of  record  at 
Westminster,  and  other  courts  of  record,  although  the  act  beginneth  with 
inferior  courts,  as  is  manifest  by  common  experience:  and  the  cause  is, 
for  that  otherwise  these  general  words  should  be  void,  for  it  cannot  ac- 
cording to  the  general  rule  extend  to  iifferior  courts ;  for  none  be  more 
inferior  or  lower  than  these,  that  be  particularly  named,  and  so  note  a  just 
exception  out  of  the  general  rule."     Here,  if  no  word  intervened  between 
•the  words  «  land,  house,"  and  the  words  "  or  other  tenement,"  the  case 
would  be  directly  within  the  rule  in  Rex  v.  Skingle^  1   Str.  100,  and 
Powell  V.  Bull,  1  Comyns's  Rep.  265,  byt  the  intervening  words  relate  to 
inferior  subjects,  "shop,  warehouse,  vault,  mill :"  and,  unless  the  genenil 
words  can  be  satisfied  by  some  subject  inferior  to  these,  the  rule  in  2  lost. 
137  applies.     [Coleridge,  J.     I  cannot  quite  understand  how  you  fix 
the  order  of  precedence  in  such  things :  we  know  that  certain  courts  are 
inferior  to  others.]    If  there  be  no  rule  of  precedence  applicable,  there  is 
nothing  to  limit  the  generality  of  the  words.     [Cole&idge,  J.     In  Rex 
V.  Skingle  and  Powell  v.  jBu//,  it  appears  to  have  been  understood  that 
the  private  act  took  the  place  of  stat.  43  Eliz.  c.  2,  so  that  the  vicar,  if 
not  rated  under  the  private  act,  would  be  relieved  from  his  antecedent 
liability  altogether :  but  here  does  the  local  act  supersede  the  ordinary 

(a)  Stat  9  &  10  W.  3,  c.  37,  privAe,  «for  erecting  hospitals,  and  workhonses  within  the 
town  of  Colchester,  in  the  county  of  Essex,  for  the  better  employing  and  nmintaimng  the 
poor  thereo£"    Tliis  appears  to  be  the  same  act  as  that  cited  in  Rtx  r.  Skingle,  supra. 
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charch  rate  ?]  The  statute  here  seems  passed  for  rebuilding  the  whole 
chuicb:  there  is  no  reason  for  exempting  the  vicar  rather  than  r»45Q 
the  other  parishioners.  All  will  *pay  under  the  general  liability  *■ 
to  church  rate,  or  all  are  exempted  from  it.  [Coleridge,  J.  He  will 
probably  insist  that  the  words  must  be  applied  to  subjects  ejusdem  generis 
with  those  expressly  named.]  The  inference  from  sect.  15  is  that  the 
TJcar  should  be  rated:  for  the  rate  is  to  be  ascertained  by  reference  to 
the  poor-rate  and  land-tax,  to  both  of  which  he  would  be  rated.  It  is  no 
answer  that  the  inspection  of  these  rates  might  be  important  with  a  view 
to  the  assessment  of  the  inhabitants  in  general ;  for  their  assessment  to 
the  poor-rate  and  land-tax  is  made  on  the  assumption  that  the  vicar  is 
proportionably  rated:  if  he  is  not  to  be  so  rated  under  this  act,  the 
inspection  would  mislead.  [Coleridge,  J.  The  inspection  might  show 
the  value  of  the  property  rated.]  Rex  v.  Barker^  6  A.  &  £.  388,(a)  is 
.  a  strong  authority  in  favour  of  the  order  of  sessions:  the  words  are  nearly 
the  same  as  here.  So  in  Rex  v.  The  Tnistees  for  paving  Shrewsbury^ 
3B.  &  Ad.  216,  the  word  «  hereditaments"  was  held  to  include  ground 
occupied  by  a  gas  company,  because  meadow  and  pasture  ground 
appeared  to  be  spoken  of  as  hereditaments  in  the  act.  In  Rex  v.  The 
Manchester  and  Salford  Waterworks  Company^  1  B.  &  C.  630,  the 
words  «* other  tenements"  were  held  not  to  comprehend  land  occupied  by 
the  pipes,  &c.  of  a  water  company :  but  there  the  statute  appeared  pur- 
posely to  avoid  rating  lands ;  and  upon  this  the  judgment  turned :  and  Rex 
y.Mosleyy  2  B.  &  C.  226,  where  the  words  were  held  not  to  include  the 
profits  of  markets,  was  a  decision  on  the  same  act,  and  was  decided  on 
the  authority  of  the  former  case.  In  Colehrooke  v.  Tickelly  4  A.  &  E.  916, 
the  words  "  tenement"  •and  « hereditament,"  in  an  act,  were  r*AQn 
held  to  be  confined  to  corporeal  hereditaments  only.  In  that  case 
there  were  two  acts  on  the  same  matter;  in  the  former  the  words  could 
not  be  applied  to  incorporeal  hereditaments ;  and  the  words  in  the  second 
were  therefore  restrained  in  their  application.  The  principles  upon 
which  it  was  held,  in  Bally  v.  WellSy  3  Wils.  25,(6)  that  a  covenant  in  a 
lease  for  years  of  tithes  will  run  with  the  tithes,  seem  to  confirm  the 
doctrine  that  they  fall  within  the  same  class  of  tenements  as  lands.  In 
Gully  V.  Bishop  of  Exeter^  4  Bing.  290,  296,  where  an  advowson  in  gross 
was  held  to  be  a  tenement,  the  court  pointed  out  that  <«  tenement"  was 
the  only  word  used  in  the  statute  de  donis^  1  stat.  13  E.  I,  c.  1.  Sect.  8 
here  uses  the  word  *<  inhabit:"  but  that  term  is  not  confined  to  residents; 
and  indeed  the  vicar  must  reside.  Here,  however,  it  is  used  in  a  large 
sense:  the  narrower  meaning  is  expressed  by  "place  of  abode,"  in 
sect.  12. 

Sir  F.  Kdly^  Solicitor-General,  and  Creasy^  contra.     The  burden  of 
proof  lies  on  the  party  seeking  to  impose  a  tajc.    Independently  of  express 

(a)  And  see  Brown  ▼.  Lord  GrafWiUe,  10  Bing.  69. 

(6)  See  note  (12)  to  The  Dean  and  Chapter  of  Windior  ▼.  Gorer,  3  Wms.  Saitr^.  304  a. 
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lolling  them  must  be  taken  to  include  only  subjects  ejusdem  genms. 
Which  of  these  rules  is  to  prevail  ?  Perhaps  in  the  present  case  they  are 
not  actually  in  conflict ;  for,  as  the  Solicitor-General  suggested,  we  might 
possibly  give  effect  to  the  words  "  other  tenement"  by  treating  them  as 
including  barns  or  factories  and  excluding  tithes.  The  words  come  aftei 
the  words  ^Oand,  house,  shop,"  and  the  like,  and,  as  I  should  say,  were 
meant  to  include  subjects  ejusdem  generis^  particularly  when  we  look  at 
sections  9  and  13,  w^hich,  though  not,  of  themselves,  sufficient  to  warrant 
us  in  excluding  tithes,  yet  confirm  the  argument  that  the  words  «( other 
tenement,"  in  sect.  8,  were  intended  to  include  only  what  was  ejusdem 
generis  with  the  things  before  specified. 

CoLEBiDGE,  J.  I  am  of  the  same  opinion.  I  do  not  think  that  any  of 
the  cases  throw  much  light  upon  the  question  ;  for,  as  was  to  be  ex- 
•4651  P^^^®^»  ^^^^  ^^  decided  *upon  the  particular  words  in  each.  We 
-*  must,  therefore,  recur  to  general  principles.  And  I  really  think 
that  all  the  general  rules  which  have  been  established  may  be  consistently 
satisfied  by  our  present  decision.  Without  insisting  too  strongly  upon 
the  argument  that  the  statute  is  imposing  a  tax  and  must  therefore  be 
strictly  interpreted,  it  is  impossible  not  to  attach  some  weight  to  that  con- 
sideration. Then,  as  to  the  words  which  precede  « other  tenement/' 
they  are  express,  <<  land,  house,  shop,"  and  so  on :  as  to  the  words 
«<  other  tenement,"  there  is  enough  doubt,  to  say  the  least,  to  entitle  us  to 
say  that  the  rule  of  construing  the  statute  strictly  will  not  be  satisfied  if 
tithes  be  included.  Next,  what  is  the  eflect  of  the  word  "  inhabit  ?"  It 
cannot  mean  that  a  vicar,  merely  as  inhabitant,  shall  be  assessed  in  respect 
of  his  tithe  only.  Looking  at  the  words  alone,  I  think  that  the  first  prin- 
ciple mentioned  by  my  brother  Patteson  need  not  afiect  the  view  which 
I  take,  and  the  other  cannot.  The  special  words  by  no  means  exhaust 
every  kind  of  subject  matter  ejusdem  generis  ;  so  that  effect  may  well  be 
given  to  the  words  «  other  tenement,"  without  including  tithes.  As  to 
the  rule  of  confining  a  general  word  when  it  follows  special  words,  by  re- 
ferring it  to  the  same  sort  of  subject  matter,  we  cannot  perhaps  bring  this 
case  exactly  within  the  doctrine,  in  2  Inst.  137,  respecting  the  inferiority 
of  one  subject  matter  to  another.  But  the  analogy  is  sufficiently  close. 
Where  we  find  every  thing  which  is  expressly  mentioned  to  be  of  a  cor- 
poreal nature,  we  should  certainly  not  expect  to  find  that  the  general 
word  meant  any  thing  not  corporeal,  and  should  be  disposed  to  say  that 
tithes  were  not  included  ;  although,  if  that  view  were  inconsistent  with 
•4661  ^^**  ^®  found  in  *other  parts  of  the  statute,  we  might  be  unable 
-*  to  act  upon  it.  Now  Mr.  Chambers  referred  to  sect.  15,  which 
gives  power  to  inspect  the  poor-rate  for  the  purpose  of  ascertaining  the 
proper  assessments.  But  such  a  power  was  useful  for  enabling  the  r^ 
ceiver  to  get  the  value  of  any  corporeal  hereditament  which  was  to  be  as- 
sessed :  and  no  other  clause  is  shown  to  be  inconsistent  with  the  principle* 
that  corporeal  hereditaments  alone  are  included.    On  the  side  of  th 
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appellant,  it  is  contended  that  some  clauses  do  show  the  limit  upon  which 
he  insists.  I  agree  that  none  of  them  are  conclusive :  yet  all  of  them  are 
strong  enough  to  produce  an  inclination  of  opinion ;  all  seem  to  point  to 
corporeal  hereditaments.  Sect.  10  speaks  of  rent  being  paid  by  tenants 
or  occupiers ;  sect.  13  speaks  of  a  rated  person  who  «  shall  quit"  the 
"land,''  &c.,  re-enumerating  all  the  subject  matters  of  sect.  8.  Looking, 
therefore,  at  the  whole  statute,  I  think  the  safer  opinion  is  that  the  vicar  is 
not  ratable  here  in  respect  of  tithe.(a)  Order  of  Sessions  quashed. 

(a)  Wightmao,  J^  was  absent 


The  QUEEN  against  The  GREAT  WESTERN  Railway  Company. 

Thursday f  January  22d, 

Reported,  6  Q.  B.  179. 


*CROW  against  FALK  and  Another.     Friday^  January  23d.  [*467 

Plaintiffs  and  defendants  agreed  by  charter-party  that  a  ship,  then  at  Liverpool,  of  which 
plaintiff  was  master,  should,  with  all  convenient  speed,  be  nuulo  ready,  and  should,  at  L., 
receive  and  load  from  the  charterers*  agents  a  full  cargo,  and,  being  so  loaded,  should  pro- 
ceed to  Stettin  and  deliver  the  same  and  so  end  the  vojrage,  restraints  of  princes,  &c^ 
*>  daring  the  said  voyage,  always  mutually  excepted ;"  and  the  ship  was  to  be  loaded  at 
L,  without  detention ;  and  defendants  thereby  agreed  to  load  the  vessel  at  Ik,  as  in  the 
charter-party  stated,  with  the  said  cargo,  at  L. 

On  general  demurrer  to  a  declaration  in  assumpsit  assigning  ibr  breach  of  the  above  agree- 
ment that  defendants  did  not  load  the  ship  at  L.  without  detention,  but  detained  her  at  L.  an 
unreasonable  time  (not  negativing  restraints  of  princes,  &c.)  :  Held, 

Tliat  the  exception  as  to  restraints  of  princes,  &c.,  was  applicable  only  aAer  the  ship  quitted 
Liverpool. 

Assumpsit.  The  first  count  stated  that,  before  the  making  of  (he  pro- 
mise, &c.,  to  wit,  8th  March,  1844,  plaintiff  was  master  of  a  ship  called 
(he  Tweed,  then  at  Liverpool ;  and  thereupon,  by  a  certain  agreement 
then  made  by  and  between  plaintiff  of  the  one  part  and  defendants  of  the 
other  part,  it  was  mutually  agreed,  &c.,  that  the  ship,  being  tight,  &c., 
should,  with  all  convenient  speed,  be  made  ready,  and  should,  at  Liver- 
pool, receive  and  load  from  the  charterer's  agents  a  full  and  complete 
cargo  uf  white  salt,  (describing  it,)  and,  being  so  loaded,  should  there- 
with proceed  to  Stettin^  or  so  near  thereunto  as  she  might  safely  get  and 
deliver  the  same,  agreeably  to  bills  of  lading,  and  so  end  the  voyage, 
(restraints  of  princes  and  rulers,  the  dangers  of  the  seas  and  navigation, 
fire,  pirates  and  enemies,  during  the  said  voyage,  always  mutually  ex- 
cepted,) fourteen  running  days,  &c.,  (stipulations  for  discharge  at  Stettin,) 
and  the  ship  was  to  be  loaded  at  Liverpool  without  detention  ;  and  the  de- 
fendants did  thereby  promise  and  agree  to  load  the  vessel  with  the  said  cargo 
at  Liverpool,  and  also  to  receive  the  same  at  the  port  of  delivery,  as  in  the 
£aid  agreement  stated ;  and  that  they,  the  defendants,  should  and  would 
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*4681  P^y  freight,  &c.y  and  that  thej  should  and  *would  pay  demarragef 
the  sum  of  3/.  British  sterling  per  day,  to  be  paid  day  by  day  for 
each  and  every  day  the  vessel  should  be  detained  over  and  above  the  said 
laying  days  and  time  hereinbefore  mentioned,  but  that  the  said  vessel 
should  not  be  required  to  remain  on  demurrage  longer  than  ten  days ;  the 
cargo  to  be  delivered  alongside  and  taken  from  alongside  the  vesse!, 
within  reach  of  her  tackle,  at  the  expense  and  risk  of  the  charterers :  and 
for  the  true  performance  of  the  said  agreement  the  plaintiff  did  thereby 
bind  himself  his  heirs  and  assigns,  the  said  vessel,  &c.,  and  the  defend- 
ants did  in  like  manner  bind  themselves,  their  heirs  and  assigns,  and  the 
cargo,  &c.,  each  unto  the  other,  in  the  penal  sum  of  200/.  And  there- 
upon, afterwards,  to  wit,  on,  &c.,  in  consideration  of  the  premises,  &c., 
(mutual  promises  to  perform  the  agreement.)  Averment,  that  plaintiff 
continually,  from  the  time  of  making,  &c.,  has  performed,  &c.  That 
afterwards,  after  the  making  of  the  agreement  and  promise  by  defendants, 
and  before  the  breach  of  promise  by  defendants  firstly  hereinafter  men- 
tioned, the  ship  being  then  tight,  &c.,  was,  at  Liverpool,  with  all  con- 
venient speed,  and  within  a  reasonable  time  for  that  purpose,  made,  and 
was  there  ready  to  receive  and  load  from  the  defendants  or  their  agents 
such  cargo  as  in  the  agreement  in  that  behalf  mentioned  and  agreed  on : 
and  the  ship  continued  there,  thenceforth,  until  the  time  of  the  commit- 
ting of  the  breach  of  promise,  &c.,  next  mentioned,  ready  as  aforesaid  to 
receive  and  load  there  from  defendants,  or  their  agents,  such  cargo  as  in 
the  said  agreement,  &c. ;  and  plaintifl*  continued  to  be,  and  was,  during 
all  the  time  last  aforesaid,  ready  and  willing  to  receive  such  cargo  there, 
*4691  ^^^  ^^  '^^^  *^^  same,  &c. :  of  all  which,  &c.,  (*notice  to  defend- 
ants, within  reasonable  time,  and  before  breach,)  &.c. 
That,  after  the  said  vessel  had  been  so  made  ready  to  receive  the  cargo, 
and  after  defendants  had  had  such  notice  as  aforesaid,  and  while  the 
vessel  continued  to  be  and  was  at  Liverpool,  and  so  ready,  and  while 
plaintiff  continued  to  be  and  was  so  ready  and  willing  to  receive  the  cargo 
and  load  the  same  on  board  the  vessel,  to  wit,  on,  &c.,  a  reasonable  time 
for  loading  the  said  vessel,  and  within  which  the  same  vessel  could  and 
ought  to  have  been  loaded  according  to  the  true  intent  and  meaning  of  the 
agreement,  expired  and  elapsed :  yet  defendants,  well  knowing,  &c.,  but 
contriving,  &c.,  did  not  nor  would  keep  their  promise  and  agreement, 
but  broke  their  said  promise  in  this,  to  wit,  that  they  did  not  nor  would  load 
or  cause  to  be  loaded  the  said  vessel  without  detention,  although  they 
were,  after  the  vessel  was  so  ready  and  before  the  expiration  of  such  rea- 
Honable  time,  and  after  they  had  had  notice,  to  wit,  on,  &c.,  requested  by 
plaintiff  so  to  do,  but  therein  wholly  failed  and  made  default ;  and,  on 
the  contrary  thereof,  defendants,  after  the  expiration  of  such  reasonable 
time,  and  while  the  ship  continued  to  be  and  was  so  ready,  and  after  de- 
fendants had  such  notice  and  were  so  requested  as  aforesaid,  kept  and 
detained  the  ship  at  Liverpool  for  a  great  and  unreasonable  time,  to  wit, 
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tu;.,  by  means  of  which  plaintiff^  during  the  time  last  aforesaid,  lost  the 
use  and  benefit,  &c. 

That  afterwards,  to  wit,  on,  &c.,  the  ship  being  tight,  &c.,  did,  in  per- 
formance of  plaintiff's  promise  and  agreement,  at  Liverpool,  receive  and 
load  from  the  defendants'  agents  a  full  and  complete  cargo,  which  was 
then  shipped  and  loaded  on  board  of  the  vessel  by  order  of  *the  rt^-^Q 
defendants,  and,  being  so  loaded,  &c.,  did  afterwards,  to  wit,  on, 
&c.,  proceed  to  Stettin  aforesaid ;  averment  of  delivery  of  cargo,  that  the 
running  days  expired,  and  that  the  ship  had  not  been,  and  was  not,  at 
the  expiration  of  the  said  fourteen  days,  &c.,  discharged  of  her  said  cargo, 
although  plaintiff  was  always,  during  the  time  aforesaid,  ready  and  willing 
to  deliver,  &c.,  and  although  the  ship  was  not  prevented  from  discharg- 
ing or  being  discharged  of  the  same  by  any  such  restraint  of  princes  or 
mlers,  dangers  of  the  seas  or  navigation,  fire,  pirates  or  enemies,  as  in 
the  said  agreement  mentioned :  That,  after  the  expiration  of  the  said  four- 
teon,  &c.,  the  vessel  was,  without  default  on  the  part  of  plaintiff,  kept  and 
detained  at  Stettin  aforesaid  by  the  defendants  and  the  consignee  for  a 
long  space  of  time,  to  wit,  twenty  days  over  and  above  the  laying  days, 
&(:.;  and  that  60/.  became  due  and  payable  to  plaintiff  from  defendants 
for  demurrage,  according  to  the  true  intent,  &c. :  Yet  defendants,  well 
knowing,  &c.,  but  contriving,  &c.,  did  not  nor  would,  though  often  re- 
quested, pay  the  said  sum,  &c.,  to  plaintiff,  &c. 

That  defendants  further  broke  their  promise,  &c. :  Averment  that  they 
did  not  receive  the  said  cargo  of,  &c.,  at  the  port  of  delivery  within  the 
number  of  days  allowed  by  the  agreement ;  but,  though  no  such  restraint 
of  princes,  &c.,  (as  above)  prevented  the  vessel  from  being  discharged 
within  the  fourteen,  &c.,  and  the  demurrage  days,  the  vessel  was  de- 
tained at  Stettin  by  defendants  and  the  consignee  for  the  purpose  of  dis- 
charging, for  and  during  a  long,  &c.,  to  wit,  ten  days,  over  and  above  and 
after  the  expiration  of  the  said  ten  demurrage  days,  contrary  to  the  pro- 
mise, &c.  By  means  whereof  plaintiff  lost  and  was  deprived  of  the  use,  &c. 
*The  defendants  pleaded  a  plea  which  it  is  unnecessary  to  set  (-•471 
forth.    Demurrer ;  and  joinder. 

WilleSj  for  the  plaintiff.  The  plea  is  bad.  (G.  Atkinsony  for  the  plain- 
tiff, said  that  he  could  not  support  the  plea,  but  objected  to  the  declaration 
so  far  as  related  to  the  first  breach. )(a)  The  defendants  object  to  the  de- 
claration on  the  ground  that,  in  the  first  breach,  it  is  not  alleged  that  the 
delay  in  loading  at  Liverpool  was  not  occasioned  by  the  restraints  of 
princes  or  any  of  the  causes  excepted  in  the  charter-party.  But,  even  if  it 
were  true  that  the  plaintiff  was  bound  to  negative,  by  anticipation,  such 
an  exception  (6)  when  applicable  to  the  breach,  here  the  exception  is  not 

(a)  Seefftrub  v.  Gray,  1 M.  &  Gr.  195,  201,  note  (a)  j  Monkman  v.  Shepperdton,  11  A.&  E. 
411 ;  Slade  v.  HawUy,  13  M.  &  W.  767. 

(6)  Tbe  arg:ument  on  this  point  is  omitted.  Reference  was  made  to  Vavatomr  ▼.  Ortmrod, 
6  B. &  C.  430;  TfabauU  v.  Gibaon,  12  M.  &  W.  88;  Swqtion  v. Ready,  12  M.&  W.  73G;  note  (2) 
ID  Thur^  y.  Plant,  1  Wms.  Saund.  233  a.    See  Jona  ▼.  Clarke,  3  Q.  B.  194. 
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so  appIieaUe.  It  relates  only  to  what  takes  place  after  the  vessel  hasbeen 
loaded  at  Liverpool ;  for  it  is  limited  by  the  words  <<  during  the  said 
\oyagey"  and  the  voyage  would  commence  when  the  vessel  left  Liver- 
pool, and  terminate  on  her  arrival  at  Stettin.  Indeed,  if  the  words  «  mu- 
tually excepted"  had  not  occurred,  it  might  be  contended,  for  the  plaintiff, 
that  the  exceptions  were  for  his  benefit  only. 

G.  Atkinson^  contra.  There  would  certainly  be  no  necessity  to  nega- 
tive the  exception  if  it  were  inapplicable  to  the  first  breach.  Bat  it 
is  applicable  to  the  first,  as  well  as  to  the  second,  in  which  the  plaintiff 
*4721  ^^^^  negative  it,  although,  if  he  be  right  as  to  the  first,  he  need  *not 
have  negatived  the  exception  as  to  the  second,  because  whatever 
took  place  <<  at  Stettin''  was  after  the  end  of  the  voyage,  according  to  the 
interpretation  which  it  is  sought  to  put  on  the  word  «  voyage."  But  that 
word  does  not  mean  merely  the  passage  firom  one  port  to  the  other :  it 
comprehends  the  whole  employment  of  the  vessel  in  the  adventure,  and 
the  words  are  equivalent  to  the  words  «  during  the  said  risk."  A  policy 
would  attach  at  the  time  of  the  loading. 

WUUsy  in  reply.  The  word  «  voyage"  cannot  be  enlarged  as  sug- 
gested. To  give  it  such  an  effect,  there  must  be  either  a  (5ustom  of  mer- 
chants or  some  special  circumstance.  The  loading  was  to  take  place  "  at 
Liverpool."  The  words  «  during  the  said  risk"  would  convey  no  meaning. 
A  policy  would  not  attach  till  the  anchor  was  weighed,  unless  it  contained 
the  word  <«  at"  as  well  as  ^  from."  In  the  second  breach,  the  averment 
was  unnecessar}',  and  was  inserted  only  ex  majori  cautela. 

Lord  Denman,  C.  J.  The  words  of  the  charter-party  and  declaration 
are  perfectly  clear.  The  end  of  the  voyage  is  expressly  marked  out :  the 
beginning  is  not ;  but  the  voyage  could  not  begin  before  the  ship's  load- 
ing was  completed  :  the  exception  is  confined  to  the  time  during  the  voy- 
age ;  and  the  breach  takes  place  before  it  begins. 

Patteson,  J.  The  ship,  being  at  Liverpool,  is  to  be  made  ready,  and 
there  receive  the  loading ;  and  she  is  then  to  proceed  to  Stettin.  «<  Dur- 
ing the  said  voyage"  can  apply  only  to  the  time  after  the  voyage  com- 
*4731  ™^°^^^*  ^^  ^  policy  of  insurance  the  word  «  at"  would  be  *in- 
-'  serted  in  order  to  cover  the  time  while  &e  vessel  was  in  port  It  is 
cjuite  clear  that  the  exception  does  not  apply  to  that  part  of  the  contract  to 
which  the  breach  relates. 

Coleridge,  J.,  concurred.  Judgment  for  the  plaintiff,  (a) 

(a)  Wightznao,  J^  was  absent 
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BRAITHWAITE  against  GARDINER*     TWfday,  January  27th. 

la  mn  action  by  a  bond  fide  endorsee,  against  the  acceptor  of  a  bill  of  exchange,  the  defendr 
ant  is  estopped  from  pleading  that  the  drawer  and  the  ftrst  endorser  was  an  nnoeftiA- 
eated  bankrupt  when  the  acceptance  was  gi?en. 

Assumpsit.  The  first  count  was  on  a  bill  of  exchange  for  761.  6$,  4i., 
drawn  by  G.  D.  Clark  upon  defendant,  16th  April,  1844|  payable  to  the 
order  of  him  the  said  G.  D.  Clark  at  three  months,  accepted  by  defendant, 
and  endorsed  by  Clark  to  Joseph  Banks,  who  endorsed  to  plaintiff. 

Plea.  That,  before  the  making  and  accepting  of  the  said  bill,  to  wit,  on, 
&c.,  and  from  thence,  &c.,  Clark  was  a  trader,  &c. :  that  Clark  was  indebted 
and  became  bankrupt,  and  a  fiat  issued,  by  virtue  of  which  Jodiua  Evans, 
Esq.,  then  being  a  commissioner,  &c.,  adjudged  Clark  a  bankrupt :  the  plea 
then  set  out  the  further  proceedings,  down  to  the  appointment  of  an  official 
assignee,  (Patrick  Johnson,)  and  subsequent  choice  of  other  assignees 
(Harbut  John  Ward  and  Alexander  *Speid  Livingstone)  by  the  r^AjA 
creditors,  ratification  of  such  last-mentioned  choice  by  a  commis- 
sioner, and  acceptance  of  the  appointment  by  Ward  and  Livingstone  be- 
fore the  making  and  accepting  of  the  said  bill  of  exchange.  Averments : 
That  the  said  G.  D.  Clark  hath  never  at  any  time  obtained  his  certificate 
under  the  said  fiat,  nor  hath  any  certificate  ever  at  any  time  been  signed, 
sealed,  made  or  granted  by  the  said  Joshua  Evans,  Esq.,  such  commis- 
sioner as  aforesaid,  or  by  any  other  commissioner  of  the  said  Court  of 
Bankruptcy,  certifying  the  conformity  of  the  said  G.  D.  Clark  to  the  laws 
in  force  concerning  bankrupts  at  the  time  of  the  issuing  of  the  said  fiat: 
And  that  the  said  bill  of  exchange  was  made  and  accepted  after  the  bank- 
ruptcy of  the  said  G.  D.  Clark  as  aforesaid :  And  that  afterwards,  and 
after  the  commencement  of  this  suit,  to  wit,  on,  &c.,  the  said  P.  Johnson 
and  H.  J.  Ward,  and  A.  S.  Livingstone,  as  assignees  as  aforesaid,  re^ 
quired  defendant  to  pay  them  the  said  bill  of  exchange  in  the  first  count 
mentioned  and  the  whole  amount  thereof:  by  reason  of  which  premises^' 
and  by  force  of  the  statute  in  that  catfe  made  and  provided,  the  isaid  P. 
Johnson  and  H.  J.  Ward  and  A.  S.  Livingstone  became  and  were  en« 
titled  to  the  amount  of  the  said  bill  of  exchange,  and  to  the  several  sums 
and  causes  of  action  in  the  first  count  mentioned.    Verification. 

General  demurrer,  and  joinder. 

Peacockf  for  the  plaintiff.  First,  the  defendant,  having  accepted  a  bill 
arawn  by  Clark,  payable  to  Clark's  own  order,  is  estopped  from  saying  that 
Clark  could  not  draw  such  a  bill ;  for,  if  his  present  defence  be  available,  he 
has,  by  accepting,  contributed  to  a  fraud.  *Pitt  v.  Chappelow^  8  M.  r^M 
&  W.  616,  is  in  point.  Secondly,  the  plea,  if  pleadable  at  all, 
ought  to  have  shown  the  consideration  to  be  such  that  the  debt  would  past 
to  the  assignees.  If^  for  example,  the  consideration  had  been  damaget 
recoverable  for  an  assault,  the  debt  would  not  have  passed  to  theok 
[PattesoWi  J.    The  bill  might  have  been  drawn  for  money  due  in  respeiet 
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of  personal  services  done  by  the  bankrupt,  after  bankruptcy.]  It  might 
have  been  accepted  for  the  drawer's  accommodation,  and  discounted  by 
the  plaintiff. 

Lushy  contra.  It  cannot  be  presumed  that  an  acceptance  was  given 
otherwise  than  for  value.  That,  or  any  other  circumstance,  showing  that 
the  bankrupt  drew  the  bill  as  a  mere  trustee,  or  otherwise  defeating  the 
claim  of  the  assignees,  ought,  at  all  events,  to  have  been  replied.  If  the 
bill  had  been  accepted  for  services,  as  suggested,  it  was  still  property 
which,  primfi  facie  at  least,  would  pass  to  the  assignees.  Kitchen  v. 
BarUchy  7  East,  53,  is  an  authority  on  this  point,  and  shows  also  that  the 
defendant,  though  he  has  dealt  with  Clark,  the  drawer,  as  a  person  having 
property,  may  now  allege  that,  as  a  bankrupt,  he  could  have  none.  In 
Pitt  V.  Chappelow,  the  plea  did  not  allege,  as  is  done  here,  that  the 
assignees  interposed  and  claimed  the  debt. 

Peacocky  in  reply.  The  consideration  for  the .  bill  is  not  within  the 
knowledge  of  a  party  suing  merely  as  holder ;  he,  therefore,  cannot  be 
expected  to  reply  it.  [Wightman,  J.  A  person  taking  a  bill  from  an  un- 
•4761  certificated  bankrupt  is  bound  to  use  caution.  In  a  legal  *viev:, 
the  plaintiff  must  be  taken  to  have  had  notice  of  the  bankruptcy.] 
So  had  the  acceptor ;  yet  he,  by  accepting,  holds  out  that  he  will  pay  to 
the  bankrupt's  order.  At  least,  if  there  were  any  case  in  which  he  would 
not  be  liable,  he  is  bound  to  show,  in  pleading,  that  it  exists  here. 
[Wightman,  J.  If  there  was  a  good  consideration  for  the  acceptance,  the 
assignees  are  entitled  to  interfere ;  and  is  the  acceptor  liable  both  to  them 
and  to  the  bankrupt  .^]  He  should  have  taken  care  to  know  whether  the 
assignees  would  interfere  or  not  before  he  accepted.  If  he  be  now  under 
a  difficulty  in  this  respect,  he  cannot  avail  himself  of  it  against  a  holder 
who,  by  the  acceptance,  has  been  led  to  expect  that  payment  will  be  made 
to  himself.  [Lord  Denman,  C.  J.  How  do  you  meet  the  case  of  Kitchen 
v.  Bartsch9]  There  it  was  the  bankrupt  himself  who  sued.  [Cole- 
ridge, J.  The  bankrupt  being  endorser,  it  may  be  assumed  that  he  has 
received  value  from  the  endorsee.  The  amount  of  which  ought  to  find  its 
way  to  the  assignees.  Patteson,  J.  In  Pitt  v.  ChappelaWy  the  actual 
ground  of  decision  was  that  the  proceedings  in  bankruptcy  were  not  fully 
set  out.]  But  Lord  Abinger  expressed  a  strong  opinion  on  the  point  of 
estoppel.  [Patteson,  J.,  referred  to  Sanders<m  v.  Collman^  4  M.  &  G.  209.] 

Lord  Denmak,  C.  J.  Lord  Abinger  was  a  high  authority  on  subjects 
of  this  kind :  it  is  clear  what  his  opinion  was  on  the  point  of  estoppel 
in  PiU  V.  Ckappelow ;  and  I  think  it  rests  on  sound  principles.  In 
*4771  *^^'^  ^^^^'  ^^^  Parties  knowing  the  bankrupt's  situation,  the  de- 
fendant accepts  a  bill  drawn  by  him.  He  thereby  admits  that  the 
bankrupt  had  power  to  draw  upon  him:  and,  therefore,  on  a  short  and 
simple  ground,  which  is  always  the  best,  I  am  of  opinion  that  the  plaintiff 
has  a  right  to  maintain  the  action.  We  thought  at  first  that  Kitchen  v. 
Bartsch  was  an  authority  against  the  plaintiff:  but  on  examination  it  is 
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foond  not  to  be  so.  It  is  contended  here  that  the  endorsee  of  a  bill  drawn 
by  a  bankrupt  is  bound  to  reply  the  circumstances  which  prevent  the 
bankruptcy  from  defeating  his  right ;  but  they  may  not  always  be  within 
his  knowledge ;  and,  the  defendant  having  accepted  the  bill,  any  person 
to  whom  he  has  tendered  the  engagement  implied  by  such  acceptance  is 
entitled  to  say  at  once,  « I  will  hold  you  to  that  engagement."  .The 
argument  assumes  the  contrary. 

Patteson,  J.  I  find  no  direct  authority  on  this  point.  The  decision 
in  PM  V.  Chappelow  proceeded  on  a  diflferent  ground ;  but  the  opinion 
there  expressed  by  Lord  Abingeb  is  very  strong.  The  case  of  an  action 
by  the  drawer  himself  may  be  different  from  that  in  which  an  action  is 
brought,  as  here,  by  the  endorsee  of  a  subsequent  endorser.  I  think  the 
plaintiff  is  entitled  to  judgment. 

CoLEBiDGE,  J.  The  acceptor  is  estopped,  as  against  all  whose  situa- 
tion he  has  altered  with  knowledge  of  the  facts,  by  accepting.  The 
acceptance  here  was  given  after  all  the  proceedings  in  bankruptcy  ;  and 
the  ^defendant,  having  known  of  these,  now  says  to  the  endorsee,  r«47Q 
<<I  will  not  pay  you,  who  claim  under  the  person  to  whom  I  held 
out  the  bankrupt  as  capable  of  drawing  a  bill."  Kitchen  v.  Bartsch^ 
where  the  drawer  himself  brought  the  action,  was  a  very  different  case. 

WiGHTMAy,  J.  We  must  assume  here  that  the  endorsee  who  sues  was 
a  bona  fide  holder,  and  for  value.  Then  the  opinion  expressed  by  Lord 
Abingeb,  in  Pitt  v.  ChappeloWj  is  a  very  strong  authority  for  the  plaintiff. 
In  Kitchen  v.  Bartsch^  as  has  been  already  observed,  the  bankrupt  him- 
self was  the  drawer,  and  the  answer  which  availed  against  him  as  a  plain- 
tiff cannot  serve  an  acceptor  who,  of  his  own  authority,  has  made  the  bill 
of  the  bankrupt  negotiable,  and  is  sued  upon  it  by  a  bonfi  fide  holder. 

Judgment  for  plaintiff. 


•SARAH  HAWKINS  and  WILLIAM  COLE  against  ROBERT    [♦479 

BENTON.     Tuesday,  January  27tt. 

Dbpntes  were  pending  between  H.  and  R,  and  also  between  C.  and  R,  concerning  the  same 
premises;  and  H.  had  sued  B.  in  trespass  for  breaking  and  entering  the  said  premises. 
By  consent  of  H.  B.  and  C^  a  judge's  order  was  made,  in  the  action  of  H.  against  B.,  that 
a  verdict  should  be  entered  for  H.,  with  damages,  subject  to  the  award  of  an  arbitrator, 
who  vras  to  direct  for  whom  and  ibr*wbat  sum  the  vefdict  should  be  entered,  and  should 
settle  all  differences  between  H.  and  B^  and  between  C.  and  B. 

The  arbitrator  awarded  that  the  proceedings  in  the  cause  should  cease ;  and  that  H.  had 
good  cause  of  action  ai^ainst  B.  and  was  entitled  to  a  verdict ;  and  he  assessed  the  damages 
at  iOt^  to  be  paid  by  B.  to  H.  and  to  C,  who,  aa  the  award  stated,  consented  to  become  a 
party  in  the  cause. 

Bildf  a  good  award. 

Debt.    The  declaration  stated  that,  whereas,  divers  disputes,   &c 
haring  arisen  and  being  depending  between  the  new  plaintiff  Sarah  Haw- 
kins and  the  now  defendant  Robert  Benton,  of  and  concerning  certain 
premises  and  buildings,  and  whereasi  alsO)  divers  disputes,  &c.  having 

2A 
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arisen  and  being  depending  between  the  said  plaintiff  William  Coleanc 
the  now  defendant,  of  and  concerning  the  said  premises  and  buildings, 
the  plaintiffs.  H.  heretofore,  to  wit,  on,  &c.,  commenced  an  action  at  law 
in  the  Queen's  Bench  against  the  now  defendant  and  one  John  Smith, 
acting  as  bailiff  and  servant  of  defendant  R,  B.  in  that  behalf,  for  breat 
ing  and  entering  the  said  premises,  and  taking  certain  goods  and  chattels 
therein :  which  action,  at  the  time  of  making  the  order  hereinafter  men- 
tioned,  was  depending  and  undetermined :  and  whereas,  while  the  action 
was  so  depending,  and  while  the  said  several  disputes  were  so  depend- 
ing, it  was  agreed,  by  and  between  the  said  several  parties  to  the  said 
suit,  and  by  and  between  the  said  several  parties  and  the  said  W.  C, 
that  it  would  be  for  the  benefit  of  all  the  parties  aforesaid  and  of  the  said 
W.  C.  that  the  said  cause  and  all  the  several  matters  in  difference  in  the 
introductory  part  of  this  count  mentioned,  as  well  as  all  other  matters 
i^4S01     ^^^^  ^^  difference,  if  *there  ^ould  then  be  any  such,  between  the 

parties  to  the  said  suit,  and  all  other  matters  in  diflerence,  if  there 
should  be  any  such,  between  the  said  defendants  and  the  said  W.  C, 
should  be  referred  to  arbitration :  and  thereupon,  to  wit,  on,  &c.,  by  an 
order,  &c.,  (of  a  judge  of  Q.  B.)  made  in  the  said  action,  dated,  &c.,  it 
was,  amongst  other  things,  ordered,  with  the  consent  of  the  attorneys  on 
both  sides  of  the  said  cause,  and  also  with  the  consent  of  the  attorney  of 
fhe  said  W.  C,  that  a  verdict  in  the  said  cause  riiould  be  entered  for 
plaintiffs.  H.,  for  50/.,  subject  to  the  award  of  R.  A.,  Esquire,  Barrister 
at  law,  who  should  be  at  liberty  to  order,  &c.,  for  whom,  and  for  what 
jBum,  the  verdict  should  be  finally  entered :  and  it  was,  by  the  said  order 
and  with  such  consent,  referred  to  the  award,  order,  arbitrament,  final 
end  and  determination  of  the  said  R.  A.  to  settle  all  matters  in  diflerence 
between  the  said  parties  to  the  said  action,  and  between  the  defendant 
and  the  said  W.  C,  who  consented  to  be  made  a  party  thereto,  and  to 
order  and  determine  what  he,  R.  A.,  should  think  fit  to  be  done  by  either 
'party  respecting  the  matters  in  dispute :  who  thereby  agreed  to  be  bonnd 
and  concluded  by  such  determination,  &c.,  so  as  the  said  R.  A.,  &c. 
(provisions  as  to  time  of  making  the  award,  &c.)  and  that  the  costs  of  the 
cause  should  abide  the  event  of  the  said  cause,  and  that  all  other  costs 
should  be  in  the  discretion  of  the  said  arbitrator,  who  should  direct  and 
award  to  and  by  whom,  aiid  in  what  manner,  the  same  should  be  paid, 
and  should  possess  the  same  powers  as  a  judge  at  Nisi  Prius,  and  be  at 
liberty  to  examine  the  parties  and  witnesses  upon  oath :  and  also,  &c., 
(provisions  that  the  parties  should  not  bring  actions,  &c.  against  the  ar- 
*48l1     ^^^'^^^or!  ^^^  provision  against  delay  by  the  parties,  *and  for 

making  the  order  of  reference  a  rule  of  court.)    Averment  that 
Smith  died  before  an  award  was  made. 

The  declaration  then  stated  that  R.  A.  made  and  published  his  award» 

«  and  did  thereby  award,  adjudge  and  determine  that  aH  further  proceed- 

'ings  in  the  said  cause  ^ould  fi'om  thenceforth  cease  and  be  no  for&tf 
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prosecuted,  and  that  the  said  plaintifi'  had  good  cause  of  action  against 
the  said  defendants  in  the  said  cause,  and  was  entitled  to  a  verdict  there- 
in ;  and  did  thereby  assess  and  award  the  damages  at  the  sum  of  40f.  to 
be  paid  by  the  said  defendants  to  the  said  plaintiffs.  H.  and  W.  C,  who 
consented  to  become  a  party  in  the  cause :"  and  that  the  costs  of  the 
reference  and  award  should  be  paid  by  the  defendants.  Of  which  award 
the  now  defendant  afterwards,  to  wit,  on,  &c.,  had  notice.  That  after- 
wards, to  wit,  &c.  (order  of  reference  made  a  rule  of  court.)  That,  at 
the  time  of  making  the  order  of  reference,  and  from  thence  until  after  the 
making  the  award,  there  were  not  any  matters  in  difference  between  the 
said  plaintiffs.  H.  and  the  defendants  in  the  said  suit,  or  either  of  them, 
or  between  W.  C.  and  the  said  defendants  in  the  said  suit,  or  either  of 
them ;  nor  were  there  any  other  matters,  differences  or  questions  brought 
before  (he  said  arbitrator,  nor  was  the  award  of  the  said  arbitrator  made 
or  given  in  respect  of  any  causes  or  matters  in  difference  whatsoever 
other  than  the  controversies  and  disputes  in  the  introductory  part  of  this 
count  mentioned. 

That  the  costs  of  the  action,  reference  and  award,  afterwards,  to  wit, 
&c.,  were  duly  taxed  at,  to  wit,  175/.  5f.,  of  all  which  said  premises,  &c. 
(notice  to  defendant.)  Yet  defendant  did  not  pay  the  40f.  nor  the  175/. 
&f. :  whereby  an  action,  fcc. 

General  demurrer.    Joinder. 

^Gray^  for  the  defendant.  The  award  asset  out  is  bad.  It  tmam 
appears  from  the  declaration  that  the  order  of  reference  was  made 
in  an  action  depending  between  the  plaintiff  Hawkins  and  the  defendant. 
That  action  was  referred,  as  well  as,  by  the  consent  of  Cole,  all  matters 
in  difference  between  Hawkins  and  Benton  and  between  Cole  and  Ben- 
ton.  The  arbitrator  was  to  direct  for  whom  and  for  what  sum  the  verdict 
was  to  be  entered :  and  that  was  a  matter  merely  between  Hawkins  and 
Ihe  defendant.  He  was  also  to  make  an  am-ard,  respecting  all  matters  ia 
difference,  between  Hawkins  and  the  defendant  and  between  Cole  and 
the  defendant.  As  to  the  verdict,  he  awards  that  the  proceedings  in  the 
action  are  to  cease,  and  that  the  plaintiff  had  good  cause  of  action,  and 
assesses  the  damages  at  40s.,  but  directs  them  to  be  paid  to  Hawkins  and 
Cole.  Now  Cole  had  nothing  to  do  with  the  action,  nox  consequently 
with  the  damages.  The  damages,  as  between  Hawkins  and  the  defend- 
ant, might  have  been  less  than  40s.  [Pattcson,  J.  Is  not  the  substan- 
tial effect  of  the  award,  that  the  plaintiff  is  entitled  to  a  verdict  ?  The 
award  does  not  say  that  the  verdict  is  to  be  entered  for  Cole,  but  only 
that  the  damages  are  to  be  paid  to  him  and  Hawkins :  what  can  that 
signify  ?  CoLEaiDGE,  J.  The  arbitrator  may  have  tliought  that  Cole  had 
an  equitable  interest  in  the  damages  to  be  recovered  by  Hawkins.] 

Btit^  contri,  was  st«|>ped  by  the  court* 

Per  Curiam.(a)  Judgmeut  for  the  plaintifis. 

(a}  Lord  X>eiiiiuui,  C.  J.,  Ptittason,  Coleridge,  and  Wialrtm«o,  Ji. 
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•483]         •CAROLINE  BEAUMONT  against  HENRY  REEVE. 

Tuesday y  January  27th. 

A  woman  declared  in  asrampsit  agaiiiEt  a  man,  aTerring  that  defendant  had  seduced  and 
debauched  plaintifi^  and  induced  her  to  cohabit  with  him,  whereby  she  had  been  injured 
in  her  character  and  deprived  of  the  means  of  procuring  an  honest  livelihood;  that  the  two 
had  agreed  to  discontinue  the  immoral  connection  and  live  apart:  and  thatdeieDdBnt,tsB 
compensation  for  the  ii^ury  and  in  consideration  of  the  premises,  undertook  to  pay  pUuntiff 
a  yearly  sum  towards  her  maintenance;  which  he  had  failed  to  do. 

Beldf  a  bad  declaration,  as  disclosing  no  legal  consideration  for  the  undertaking. 

Assumpsit.  The  first  count  of  the  declaration  alleged  that,  whereas, 
before  the  making  of  the  promise  of  defendant  after  mentioned,  defendant 
had  seduced  and  debauched  plaintiff,  and  had  induced  and  procured  her 
to  cohabit  with  him  as  his  mistress  for  a  long  time,  to  wit,  five  years,  and 
plaintiff,  by  reason  of  the  premises,  had  been  and  was  greatly  injured  in 
her  character  and  reputation,  and  prejudiced  in  and  deprived  of  the  means 
of  procuring  an  honest  livelihood,  and  otherwise  damnified ;  and  whereas, 
before  and  at  the  time  of  making  the  promise,  &c.,  plaintiff  had  ceased  to 
cohabit  with,  and  then  lived  apart  and  separate  from,  defendant ;  and 
thef^upon  heretofore,  to  wit,  on,  &c.,  it  was  agreed  between  plaintiff  and 
defendant  that  they  should  continue  to  live  apart  from  each  other,  and  that 
no  immoral  intercourse  or  connection  should  ever  again  take  place  be- 
tween them ;  and  defendant,  as  a  compensation  for  the  injury  so  sustained 
by  plaintiff,  and  in  consideration  of  the  premises,  then  undertook  and  pro- 
mised plaintiff  to  allow  and  pay  her  yearly,  from  the  said  day,  &c.,  during 
her  life,  towards  and  for  her  support  and  maintenance,  an  annuity  of  6Q/.: 
that,  although  plaintiff  and  defendant  did  not,  at  any  time  after  the  making 
of  the  promise  of  defendant,  reside  or  cohabit  together :  Yet  defendant,  dis- 
regarding, &c.,  hath  not  allowed  or  paid  the  annuity,  &c.,  although  oflea 
requested ;  and  a  large,  &c.,  to  wit,  60/.  of  the  annuity,  for  one  year,  end- 
*4841  ^^S  upon,  &c.,  now  is  due,  &c.  Special  ^demurrer,  assigning  for 
cause  the  grounds  insisted  on  in  the  argument.    Joinder. 

Cromptonf  for  the  defendant.  The  declaration  is  bad  in  substance,  as 
disclosing  no  legal  consideration  for  the  promise.  In  Binninglon  v.  Wdr 
lis,  4  B.  &  Aid.  650,  the  declaration  recited  that  the  plaintiff  had  cohabited 
with  the  defendant  as  his  mistress,  whereby  she  had  been  injured  in  her 
reputation ;  that  they  had  ceased  to  cohabit ;  that  the  two  had  agreed  that 
no  immoral  intercourse  should  again  take  place  between  them,  and  de* 
fendant,  as  a  compensation  for  the  injury  sustained  by  plaintiff,  should 
pay  her  an  annuity  while  she  continued  of  good  and  virtuous  life ;  and 
thereupon,  in  consideration  of  the  premises,  and  that  plaintiff  would  give 
up  the  annuity,  defendant  undertook  to  pay  her  its  worth :  and  it  was  held 
that  no  consideration  was  disclosed,  the  plaintiff  giving  up  only  that  which 
was  of  no  value,  inasmuch  as  she  could  not  have  enforced  the  oiiginal 
agreement  for  want  of  consideration.    £Patt£:oOn,  J.    The  defeuudAt'f 
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counsel  there  pointed  out  that  the  declaration  did  not  aver  that  the  plain- 
tiflfhad  been  seduced;  and  the  court  seemed  to  think  that  an  averment  of 
seduction  by  the  defendant  vould  have  supplied  the  defect:  here  that 
appears.]  That  makes  no  difference.  A  promise  to  induce  cohabitation 
would  clearly  be  illegal :  here  the  consideration  is  only  void.  Where  a 
part  of  a  consideration  is  illegal,  it  vitiates  the  whole  ;  where  it  is  simply 
void,  the  remainder  of  the  consideration,  if  good,  will  support  an  assump- 
sit.(a)  In  Jennings  v.  Broum^  9  M.  &  W.  496,  where  a  consideration 
'appeared,  similar  to  that  in  the  present  action,  the  action  was  ^#405 
supported  on  the  ground  that  there  was  also  a  good  consideration, 
namely,  that  the  plaintiff  would  support  a  child  which  was  the  fruit  of  the 
intercourse :  and  Pabke,  B.,  said  that  it  made  no  difference,  as  to  the  in- 
validity of  the  former  consideration,  that  the  defendant  had  seduced  the 
plaintiff.  [Patteson,  J.,  mentioned  Gibson  v.  Dickie^  3  M.  &  S.  463.] 
There  the  consideration  was  future,  that  the  plaintiff  should  not  cohabit 
with  a  third  party,  or  any  one  else :  and  the  court  held  that  this  was  a 
valid  consideration  and  would  support  the  action,  nothing  illegal  appear- 
ing: the  case  was  compared  to  that  of  an  annuity  to  a  widow  dum  casti 
vixerit.  The  decisions  on  bonds  are  inapplicable :  a  bond  needs  no  con- 
sideration :  it  is  sufficient  that  there  is  not  an  illegal  one.  This  explains 
Marchioness  of  ^nnandak  v.  Harris^  2  P.  Wms.  432,  ind  Turner  v. 
Vaaghany  2  Wils.  339.  [Patteson,  J.,  referred  to  Walker  v.  Perkins^ 
1  W.  Bl.  517.]  That  was  the  case  of  a  bond  upon  consideration  posi- 
tively illegal.  [WiGHTMAN,  J.  The  declaration  here  alleges  that  the 
plaintifi*  was  injured  in  her  character,  and  deprived  of  the  means  of  pro- 
curing an  honest  livelihood.]  That  is  a  mere  aggravation  of  the  seduc- 
tion: but  the  seduction  raises  no  consideration.  The  word  has  no  legal 
meaning.  [Wightman,  J.  There  is  the  word  "debauched,"]  That 
does  not  necessarily  mean  that  the  plaintiff  was  chaste  before  her  connec- 
tion with  the  defendant.  At  the  utmost,  there  is  no  more  than  what  has 
been  called  a  moral  consideration,  which,  it  is  now  settled,  will  not  sup- 
port an  assumpsit,  even  with  an  express  promise ;  ^Eastwood  v.  r*jog 
Kenyonj  11  A.  &  E.  438,  and  other  cases  cited  in  note  (e)  to  Bar^ 
her  v.  FoXy  2  Wms.  Saund.  137  e,(fr)  which  support  the  doctrine  in  note 
(a)  to  WennaU  v.  Adney^  3  B.  &  P.  247,  252,  that  even  an  express  pro- 
mise upon  a  mere  moral  consideration  does  not  support  an  assumpsit,  but 
*<can  only  revive  a  preceding  good  consideration,  which  might  have  been 
enforced  at  law  through  the  medium  of  an  implied  promise,  had  it  not 
been  suspended  by  some  positive  rule  of  law,  but  can  give  no  original 
.'ight  of  action,  if  the  obligation  on  which  it  is  founded  never  could  have 
been  enforced  at  law,  though  not  barred  by  any  legal  maxim  or  statutt 
provision."     Lee  v.  Muggeridge^  5  Taunt.  36,  must  now  be  considered  as 


See  note  (e)  to  Barber  v.  FoXy  2  Wms.  Saund.  137  h. 

See  note  (a)  to  Osbonu  v.  Rogen^  1  Wms.  Saund.  264  a,  and  Kayt  v.  Dutton,  (tbera 
referred  to,)  7  M.  &  G.  807. 

VOL.  vui.  36  2  ▲  2 
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overruled  by  lAtUefieJi  t.  8hUy  2  B.  &  Ad.  811,  and  other  autnorities 
already  referred  to.     (He  was  then  stopped  by  the  court.) 

Banks f  contnL  It  must  be  conceded  that  a  promise  to  pay  money  ia 
consideration  of  future  cohabitation  would  be  illegal :  but  it  is  otherwise 
when  the  consideration  is  past  cohabitation.  There,  although  the  pro- 
mises will  be  void  if  it  does  not  appear  that  the  defendant  seduced  the 
plaintiff;  Binnington  v.  WaUiSj  4  B.  &  Aid.  650;  yet,  as  there  pointed  out, 
the  invalidity  results  from  the  absence  of  such  an  allegation.  Here  the 
allegation  is  expressly  made ;  and  therefore  the  case  falls  within  the  autho- 
rity o{  Marchioness  ofAnnandaU  v.  Harris. 

*4871  *I^ord  Denman,  C.  J.  I  think  Bifudngtan  v.  WaUis^  4  B.  & 
Aid.  650,  connecting  it  with  the  dictum  of  Pabke,  B.,  in  Jenr 
nings  V.  Brown,  9  M.  &  W.  496,  directly  in  point.  The  moral  oonnde- 
ration,  which  alone  appears  here,  cannot  support  an  assumpsit.  That 
principle  has  been  lately  acted  upon  by  this  court  in  Eastwood  v.  Kensfoa, 
11  Ad.  &  £.  438,  where  we  adopted  the  doctrine  laid  down  in  the  note 
to  Wennall  v.  Mney,  3  B.  &  P.  249,  note  (a).  The  result  is  that  an  ex- 
press promise  cannot  be  supported  by  a  consideration  from  which  the  law 
could  not  imply  a  promise,  except  where  the  express  promise  does  away 
with  a  legal  suspension  or  bar  of  a  right  of  action  which,  but  for  such  sus- 
pension or  bar,  would  be  valid.  This  result  we  arrived  at,  alter  much 
deliberation ;  and  we  now  adhere  to  it. 

Patteson,  J.  This  declaration  appears  to  be  framed  on  a  view  sug- 
gested by  some  expressions  in  Binnington  v.  WaUis^  which  point  to  a 
distinction  between  that  case  and  cases  where  the  defendant  is  the  sedu- 
cer of  the  plaintiff.  But,  looking  at  Eastwood  v.  Kenyan^  and  Jewnvagi  ▼• 
Brown^  it  is  clear  that  that  circumstance  is  of  no  consequence  as  to  the 
legal  right.  The  seduction  could  give  the  plaintiff  no  direct  right  of  ac- 
tion, and  can  therefore  create  no  liability  of  any  land  from  which  a  con- 
sideration can  arise. 

Coleridge,  J.  Eastwood  v.  Kenyon^  which  affirmed  the  doctrine  in 
the  note  to  WennaU  v.  Jldney,  has  established  the  principle  that  a  moral 
consideration  will  not  support  an  assumpsit :  there  are  certainly  some 
*4881  *^PPA>'^^^  exceptions ;  but  here  we  have  only  to  act  upon  the 
general  rule.  In  Binnington  v.  WalliSj  the  court  did  indeed 
suggest  that  the  previous  fact  of  the  seduction  might  make  a  distinction ; 
but  that  clearly  is  not  so.  The  circumstance  of  previous  seduction  adds 
nothing  but  an  executed  consideration  resting  on  moral  grounds  only. 

WiGHTMAN,  J.  I  felt  some  doubt  in  this  case :  but,  on  considering  the 
point,  I  agree  that  a  precedent  moral  obligation,  not  capable  of  creating 
an  original  cause  of  action,  will  not  support  an  express  promise.  And 
clearly,  on  the  authorities,  there  is  nothing  here  to  raise  any  obligation 
beyond  that.  We  therefore  must  act  on  the  doctrine  laid  down  in  the 
n<^e  to  WennaU  v.  Adneg.  Judgment  for  defendant 
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To  assampsit  for  monef  paid,  &c^  defendant  pleailed,  as  to  part,  that,  after  the  accruing  of  the 
cmseiof  actioii,  and  before  action  brought,  B,  was  indebted  to  defendant  in  a  sum  exceed- 
iog  theaum  pleaded  to,  by  decree  of  a  Scotch  court, and  was  imprisoned  to  enforce  payment : 
tod  that,  after  the  accruing,  kc^  and  before  action  brought,  plaintiff  was  authorized  by 
defendant  to  receiTe  from  B.  tlie  amount  pleaded  to,  part  of  the  debt  from  R  to  defendant, 
and  to  leiain  and  appropriate  it  in  full  satiaiaction  and  discharge  of  the  cause  of  action 
pleaded  to,  and  to  receive  the  residue  from  B.,  and  hold  it  on  behalf  of  defendant  That 
plaintifl!^  instead  of  receiving  the  amount  pleaded  to  in  satisihction  and  discharge,  elected  to, 
and  did,  at  the  request  of  B^  and  without  the  knowledge  or  oonsent  of  defendant,  receive 
and  take  from  BL  a  bill  of  exchange  to  the  amount  of  the  sum  pleaded  to,  for  and  on  account 
of  that  amount,  parcel  of  the  debt  due  from  R  to  defendant,  and  appropriated  and  retained 
tlie  bill  to  and  lor  the  liquidation  and  disoharg«  of  the  moneya  and  causes  of  action  pleaded 
to;  and,  without  the  license,  &c^  of  defendant,  authori^d  and  procured  the  discharge  of  R 
from  imprisonment  without  receiving  the  residue  of  the  debt  owing  from  R  to  defendant, 
and  without  any  part  of  the  residue  being  satisfied  or  discharged. 

Onipecial  demiiner,  objecting  that  jthe  plea  did  not  propariy  show  accord  and  satisfaction,  or 

iic^abadplea. 

Assumpsit  for  work  done  and  materials  providedi  money  paid,  and  on 
an  account  stated. 

VleZy  as  to  40/.  6s. ,  parcel,  &c.,  that,  after  the  accruing  of  the  last  men- 
tioned causes  of  action,  and  before  the  commencement  ot  this  suit,  to  wit, 
on,  &c.,  one  Henry  Butters  was  indebted  to  defendant  in  a  certain  large 
sum  of  money,  exceeding  the  amount  of  the  money  in  the  introductory 
part  of  this  plea  mentioned,  amounting,  to  wit,  to  150/.,  by  virtue  of  a 
decree  theretofore,  to  wit,  on,  &c.,  duly  made  by  the  Lords  of  Council 
and  Session  in  Edinburgh :  that  the  said  H.  B.,  remaining  and  being  so 
indebted,  was  then,  to  wit,  on,  8lc.,  according  to  the  laws  then  in  force 
in  that  part  of  the  United  Kingdom,  &c.,  called  Scotland,  imprisoned  by 
due  course  of  law,  and  was  then  lying  in  prison  in  a  certain  jail  in  that 
part,  &c«,  to  wit,  in  the  jail,  &c.,  in  Glasgow,  for  and  on  account  of  the 
non-payment  of  the  said  debt  so  due  from  him  to  defendant,  and  in 
order  to  enforce  payment  of  the  same.  And  thereupon,  afterwards,  and 
after  the  ^accruing  of  the  causes  of  action  in  the  introductory  part  r«49Q 
of  this  plea  mentioned,  and  before  the  commencement^  &c.',  to 
>^it,  on,  &c.,  H.  B.  still  remaining  indebted  to  defendant,  and  still  re- 
maining so  imprisoned,  plaintiff  was  authorized  and  empowered  by 
defendant  to  receive  from  H.  B.  the  amount  of  the  moneys  in  the  intro- 
ductory part  of  this  plea  mentioned,  part  of  the  moneys  so  due  and  owing 
from  H.  B.  to  defendant,  and  to  retain  and  appropriate  the  said  last  men- 
tioned moneys  in  full  satisfaction  and  discharge  of  the  causes  of  action  in 
Ae  introductory  part,  &c.,  and  also  to  receive  from  H.  B.  the  residue  of 
^he  said  debt  so  due  and  owing  from  H.  B.  to  defendant,  and  to  hold  the 
said  residue  for  and  on  behalf  ct  defendant.  That  afterwards,  and  whilst 
H.  B.  remabed  so  indebted  to  defendant,  and  so  imprisoned,  and  whilst 
the  authority  so  given  by  defendant  to  plaintiff  continued  in  full  force, 
unaltered  and  unrevoked,  and  before  the  commencem«it  of  this  suit,  to 
^t,  on,  &c.,  plaintiffi  instead  of  so  receiving  from  H.  B.  the  amount  of 


490  Baillie  v.  Moore.  H.  T.  1846. 

the  said  moneys  in  the  introductory  part,  &c.,  in  satisfaction  and  du;- 
charge,  &c.,  elected  to  receive  and  take,  and  did  then,  at  the  request  of 
H.  B.,  without  the  knowledge,  authority,  license  or  consent  of  defendant, 
receive  and  take,  from  H.  B.  a  certain  bill  of  exchange  for  the  full  amount 
of  the  moneys  in  the  introductory  part,  &c.,  (the  date  of  parties  to,  and 
other  description  of,  which  said  bill  of  exchange  is  and  are  wholly  un- 
known to  defendant,)  for  and  on  account  of  the  amount  of  the  moneys  in 
the  introductory  part,  &c.,  parcel  of  the  said  debt  so  due  and  owing  from 
H.  B.  to  defendant ;  and  plaintiff  then  and  thenceforth  appropriated  and 
retained  the  said  bill  to  and  for  the  liquidation  and  discharge  of  the 
*4911  '"^'^^7^  *2Ln6.  causes  of  action  in  the  introductory  part,  &c.  That 
plaintiff,  upon  so  then  taking  from  H.  B.  the  bill,  then,  to  wit, 
on,  &c.,  without  the  license,  knowledge,  authority  or  consent  of  defend- 
ant, authorized  and  procured  the  discharge  of  H.  B.  from  his  imprison- 
ment, without  receiving  from  H.  B.  the  residue  of  the  debt  so  due  to  de- 
fendant, and  without  H.  B.  or  defendant  (a)  in  any  way  satisfying  or 
discharging  the  residue  of  the  debt  so  due  from  H.  B.  to  defendant,  or 
any  part  thereof.  And  that  defendant  hath  never  at  any  time  received  from 
H.  B.  or  plaintiff  any  part  of  the  debt  so  due  and  ow^ing  from  H.  B.  to  him, 
defendant,  before  the  discharge  of  the  said  H.  B.  from  his  imprisonment. 
Special  demurrer,  assigning  for  cause,  in  substance,  that  the  plea  pur- 
ports to  be  a  plea  in  accord  and  satisfaction,  and  only  states  that  plaintiff 
was  authorized  to  receive  of  and  from  H.  B.  certain  moneys  in  the  plea 
mentioned,  without  going  on  to  allege  that  plaintiff  concurred  or  con- 
sented to  the  authority  of  defendant  that  plaintiff  should  pay  himself 
out  of  the  moneys  he  might  receive  from  H.  B.  for  defendant :  And  that, 
if  the  plea  be  in  accord  and  satisfaction,  it  should  show  that  plaintiff  ac- 
cepted the  said  debt  or  part  thereof,  so  due  from  H.  B.  to  defendant,  in 
full  satisfaction  and  discharge  of  plaintiff's  cause  of  action  :  And  for  that 
the  plea  alleges  only  an  accord  without  a  satisfaction :  And  for  that  the 
plea  begins  as  a  plea  in  accord  and  satisfaction,  but  concludes  by 
stating  that  plaintiff  took  a  bill  from  H.  B.  without  defendant's  license, 
&c.,  and  there  can  be  no  accord  and  satisfaction  inlaw  unless  foundedon 
*4921  ^  contract  express  or  implied :  And  for  that,  if  the  plea  ^purports 
to  be  a  plea  of  set-off,  it  in  effect  charges  plaintiff  with  commit- 
ting a  breach  of  authority,  and  contains  none  of  the  requisites  of  such  a 
plea,  and  a  breach  of  duty,  being  a  question  of  damages,  could  not  be  the 
subject  of  a  set-off:  And  for  that  the  plea  alleges  that  plaintiff,  with- 
out the  license,  &c.,  of  defendant,  authorized  and  procured  the  discharge 
of  H.  B.  from  his  imprisonment  without  receiving  from  H.  B.  the  residue 
of  the  debt  so  due  to  defendant,  and  without  H.  B.  or  defendant  (&)  in  any 
way  satisfying  or  discharging  the  residue  of  the  said  debt,  which  allega- 
tion is  uncertain  and  unintelligible :  And  also  for  that  defendant  hath  put 

(a)  Sic ;  apparendy  a  mistake  for  plaiati£    See  note  (a),  p.  403,  post 
(6)  This  objection  was  not  pressed. 
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in  issue  a  matter  of  inference  from  the  facts  before  alleged :  And  for  that 
defendant  hath  not  denied,  confessed  or  avoided  the  substantial  matter  in 
the  declaration  alleged. 

Joinder  in  demurrer. 

Petersdoiffj  for  the  plaintiff.     The  plea  offers  no  good  defence,  as  show- 
iog  either  accord  and  satisfaction,  or  a  substitution  of  a  new  debtor,  or  a 
set-off.    First,  there  is  no  accord  and  satisfaction.     The  plea  does  not 
state  any  contract  between  the  plaintiff  and  defendant  that  the  bill  should 
betaken  from  Butters  by  the  plaintiff  in  discharge  of  the  defendant's  lia- 
bility.   Nothing  is  shown  but  an  authority  given  by  the  defendant  to  the 
plaintiff  to  receive  the  debt  from  Butters  in  satisfaction  and  discharge  of 
the  debt  of  defendant  to  plaintiff.     There  is  therefore  no  accord  shown. 
Nor  is  there  any  satisfaction.     It  appears  only  that  the  plaintiff,  being 
authorized  to  receive  the  money  from  Butters,  elected,  ^without     r*4Q3 
authority,  to  take  a  bill  of  exchange  in  lieu  of  the  money,  for  and 
on  account  of  the  debt  now  sued  on,  retained  the  bill  to  and  for  the  liqui- 
dation and  discharge  of  that  debt,  and  discharged  Butters  from  imprison- 
ment.   [Patteson,  J.     Suppose  the  plaintiff  had  taken  the  money  from 
Butters ;  would  not  that  be  payment  of  the  debt  due  from  defendant  to 
the  plaintiff?]     That  might  be  so ;  the  authority  would  then  have  been 
pursued.   But  here  it  is  not  averred  that  the  defendant  authorized  taking  the 
bill  on  account  of  that  debt.    The  plaintiff's  conduct,  as  described  in 
the  plea,  is  merely  a  non-pursuance  of  the  authority  given  by  the  defend- 
ant, and  a  breach  of  the  agreement  between  the  two.     There  is  no  aver- 
ment of  assent  by  the  defendant  to  the  plaintiff's  taking  the  bill.     The 
^hole  is  said  to  have  happened  after  the  cause  of  action  accrued :  now, 
after  a  cause  of  action  is  vested,  it  can  be  got  rid  of  only  by  a  release  or 
by  something  in  the  nature  of  satisfaction  or  discharge.     Nothing  is  said 
to  have  accrued  from  the  bill :  if  it  could  even  be  considered  as  a  colla- 
teral security  for  the  debt  owing  from  defendant  to  plaintiff,  that  would 
furnish  no  answer  to  the  action.     But,  as  the  transaction  is  described  in 
the  plea,  it  is  as  if  the  plaintiff  had  taken  a  chattel  belonging  to  the  de- 
fendant and  had  refused  to  give  it  up  till  the  defendant  paid  him :  that, 
without  more,  would  not  satisfy  the  debt.     Cases  on  the  subject  are  col- 
lected in  Com.  Dig.  ^ccordf{B  1.)    [Coleridge,  J.     May  not  this  be 
treated  as  an  informal  plea  of  payment.^     The  statement  is  that  the  plain- 
tiff elected  to  retain  the  bill,  and  appropriated  it  to  the  discharge  of  the 
■debt  owing  from  the  defendant.]     llie  defendant  did  not  assent ;  nor  is 
it  said  that  the  bill  was  paid.      If  a  special  verdict  found  the  facts 
'stated  in  the  plea,  that  finding  would  not  support  a  plea  of  pay-     r«494 
ment.    It  is  not  averred  that  the  bill  was  taken  as  payment  of  the 
debt  from  defendant  to  plaintiff.     Nothing  is  stated  which  would  prevent 
the  defendant  from  recovering  against  the  plaintiff  in  trover  for  the  bill. 
If  an  agent,  authorized  to  obtain  payment  of  a  debt  due  to  his  principal, 
instead  of  doing  so^  takes  a  security  to  himself  and  discharges  the  debtor, 
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can  that  be  treated  as  payment  of  a  debt  due  from  the  principal  to  the 
agent  ?  [PATTEsoNy  J.  A  transaction  like  that  was  brought  before  this 
court  in  a  case  from  the  Northern  Circuit.(a)]  Secondly,  the  plea  cannot 
be  supported  as  showing  a  substitution  of  a  new  debt.  I1iat  is  a  defence 
only  where  the  substitution  precedes  the  breach,  as  in  Taylor  v.  flUory, 
1  C,  M.  &  R.  741 ;  S.  C,  5  Tyrwh.  373.(fr)  Here  the  substitution  is  alleged 
to  have  taken  place  after  the  breach.  Thirdly,  the  plea  shows  no  set-ofT,  inas- 
much as  there  are  not  mutual  debts  between  the  plaintiff  and  the  defendant 
Peacockj  contra.  This  is,  substantially,  a  plea  of  payment  by  a  bill. 
If  Butters  had  paid  to  the  plaintiff  the  debt  which  he  owed  the  defendant, 
that  would  have  been  payment  to  the  plaintiff  on  behalf  of  the  defendant, 
and  would  have  discharged  the  defendant.  It  can  make  no  difference 
that  the  plaintiff  elects  to  take  from  Butters  a  bill  instead  of  money. 
After  that,  the   defendant  could  not  have  sued  Butters.     [Lord  Dek- 

•4951     ^^^*  *^'  ^'     ^'^y  would  the  defendant  have  been  bound  by  the 
unauthorized  act  of  the  plaintiff.^     Smith  v.  Ferrandj  7  B.  &  C. 
19,  shows  that,  if  a  debtor  refers  a  creditor  to  a  third  person  for  payment, 
and  the  creditor  gives  that  person  indulgence,  he,  the  creditor,  discharges 
his  own  debtor.     [Patteson,  J.     The  reason  of  that  is  that  such  a  deal- 
ing is,  in  effect,  a  taking  in  payment.    But  you  only  plead  that  the  autho- 
rity to  retain  was  giveain  satisfaction  of  the  debt  due  from  the  defendant 
to  the  plaintiff:  you  say  nothing  of  payment ;  nor  do  you  aver  that  the  de- 
fendant sanctioned  the  bill  being  given.]  The  statement  is  enough,  coupled 
with  the  averment  that  the  bill  was  appropriated  by  the  plaintiff  to  the 
liquidation  and  discharge  of  the  debt  from  the  defendant.     [Patteson,  J. 
Suppose  Butters  were  now  sued  for  the  debt,  and  pleaded  that  he  gave  a 
bill  for  it  to  the  present  plaintiff,  who  took  it  without  the  authority  of  the 
present  defendant :  would  that  be  a  defence  for  Butters  ?    Coleridge,  J. 
In  Smith  v.  Ferrand^  it  might  be  assumed  that  the   defendant  autho- 
rized the  taking  the  bill  from  the  third  party:  and  there  the  third  party 
offered  payment  in  cash.]    That,  in  effect,  is  equivalent  to  the  facts  here 
pleaded :  the  plaintiff  elected  to  take  the  bill,  instead  of  money,  from 
Butters.     In  Crowfoot  v.  Gumey^  9  Bing.  372,(c)  where  a  debtor  assigned 
to  his  creditor  a  debt  due  to  him,  the  debtor,  from  a  third  party,  and  the 
third  party  assented  to  pay  such  debt  to  the  assignee  when  its  amount 
should  be  ascertained,  and  it  was  in  fact  afterwards  ascertained,  after 
*4961     '^^^^^  ^^  'assignor  became  bankrupt,  and  then  the  third  party 
^    paid  the  assignee  of  the  debt,  it  was  held  that  the  assignee  of  thef 
debt  was  entitled  to  retain  the  payment  as  against  the  assignees  of  the 
bankrupt,  and  that  they  could  not  recover  it  from  the  third  party.     [Pat- 

(a)  Probably  Weat  v.  EngUmdf  referred  to  in  the  arguRient  in  Giffordv,  Whiitaker^^dB 
249.  In  the  last-mentioned  case,  the  plea  was  held  bad  on  gmeral  demurrer.  See  the  lu 
thorities  there  cited. 

(6)  Petersdorffalso  referred  to  Peanon  ▼.  Ptanon,  5  B.  &  Ad.  859. 

(c)  The  marginal  note  there  appears  to  be  incorrect ;  and  ^utfrc  as  to  the  jadgment  ti 
Tukdal,  C.  J.,  p.  375,  (.  20;  and  p.  376, 2.  4.    See  S.  C.  2  Moore  &  Scott,  473. 
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TESOK,  J.  But  here  is  nothing  answering  to  the  assent  of  the  third  party.] 
The  third  party  assents  by  giving  the  bill  to  the  plaintiff.  The  defence 
arising  from  such  a  transaction  as  this  need  not  be  expressly  pleaded  a5 
accord  and  satisfaction.  Suppose  an  action  brought  against  a  surety,  anc 
the  defence  to  be  that  the  plaintiff  had  given  time  to  the  principal,  tha^ 
would  not  be  pleaded  as  accord  and  satisfaction.  ,  [Patteson^  J.  No 
time  appears  to  be  given  here.  We  do  not  know  who  the  parties  to  the 
bill  were :  they  might  be  strangers  to  the  three.  Wightman,  J.  Or  the 
bill  might  be  over-due.]  If  the  plaintiff  had  received  goods  as  payment, 
that  would  discharge  the  defendant.  The  present  transaction  comes  to 
the  same  thing :  he  has  changed  the  situation  of  the  defendant  with  rela- 
tion to  Butters. 

fdtndorff^  in  reply.  It  is  urged  that  this  is  substantially  a  plea  of  pay- 
ment: but,  even  assuming  that  to  be  so  on  general  demurrer,  the  demurrer 
here  is  special,  and  points  out  that  the.  plea  does  not  expressly  allege  ac- 
cord and  satisfaction.  If  that  had  been  done,  or  if  the  plea  had  stated  that 
the  bill  was  taken  as  money,  the  plaintiff  would  have  traversed.  It  does  not 
appear  even  that  time  is  given  to  Butters.  Nor  is  any  thing  shown  which 
gives  Butters  a  defence  as  against  the  defendant.  But,  at  any  rate,  the 
plea  should  show  that  the  defendant  authorized  the  bill  to  be  taken  as 
payment  for,  or  in  satisfaction  of,  the  debt  from  him  to  the  *plain-  \^a%i 
tiff.  The  proper  form  of  putting  such  a  defence  appears  from 
Sari  V.  Bhodes,  I  M.  &  W.  163 ;  S.  C,  Tyrwh.  fc  Gr.  298,  and  Maiir 
lard  V.  The  Duke  ofArgyle^  6  Man.  &  G.  40.(a)  In  Crowfoot  v.  Gumey^ 
9  Bing.  372,  there  was  an  agreement  by  the  three  parties  that  the  debt 
should  be  transferred :  and  in  Smith  v.  Ferrand^  7  B.  &  C.  19,  the  juiy 
were  entitled  to  infer  such  an  agreement  from  the  evidence.  Kearslahe  v. 
Morgan,  5  T.  R.  513,(6)  seems  to  have  been  the  first  case  which  decided 
that  acceptance  of  a  negotiable  note  on  account  of  a  debt  was  a  discharge 
of  the  debtor :  there  Cumber  v.  Wane,  1  Str.  426,  (c)  was  referred  to,  in 
which  the  note  given  did  not  appear  to  be  negotiable,  and  the  plea  was 
held  bad  ;  in  such  a  case  the  party  taking  the  note  in  effect  obtains  nothing. 
The  same  principle  applies  here. 

Lord  Denman,  C.  J.  If  the  defence  intended  be,  that  taking  this  bill 
was  a  giving  and  receiving  it  in  discharge  of  the  debt  owing  from  the 
defendant  to  the  plaintiff,  it  should  have  been  so  pleaded.  If,  again,  the 
iacts  are  insisted  upon  as  payment,  they  should  be  so  pleaded.  As  the 
plea  stands,  neither  is  done.  One  consideration,  indeed,  has  weighed  in  my 
mind,  namely,  whether  the  discharge  of  Butters  from  prison  by  the  plain- 
tiff's procurement  may  not  amount  to  an  adoption  by  him  of  the  authority 
given  by  the  defendant,  and  so  operate  in  satisfaction  of  the  debt.  But, 
in  the  first  place,  the  accord  and  satisfaction  should  be  formally  pleaded : 

(a)  See  Sibne  v.  Tripp,  15  M.  &  W.  23. 

(6)  See  Rer  ▼.  Datotom  Wightw.  32 ;  DavU  v.  Gydt,  2  A.  &  R  623. 

(0  See  Jama  y.  WilHamt,  13  M.  &  W.  828. 
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0AQQ      %ncly  in  the  second,  the  plea  does  not  sufficiently  explain  the  ope« 
ration  of  the  Scotch  law. 
Patteson,  J.    It  was  intended,  I  suppose,  to  show  either  accord  and 
satisfaction  or  payment.     But,  if  accord  and  satisfaction  was  meant, 
the  plea  should  have  expressed  that ;  if  payment  was  meant,  the  plea 
should  have  stated  that  the  plaintiff  took  the  bill  as  payment:  neither 
one  nor  the  other  is  alleged  :  all  that  is  said  is,  that  the  plaintiff,  being 
authorized  to  receive  the  money  and  retain  it  in  satisfaction  of  the  cause 
of  action,  took  the  bill  instead.     What  the  parties  to  the  bill  were  is  not 
stated ;  they  might  be  mere  strangers ;  it  might  be  merely  a  collateral 
security,  not  discharging  Butters.     It  is  not  averred  that  Butters  assented 
to  the  appropriation.     The  plea,  not  showing  the  transaction  to  be  either 
accord  or  satisfaction  or  payment,  leaves  quite  uncertain  what  its  effect 
really  is. 

Coleridge,  J.  I  consider  that  this  plea  is  relied  upon  as  being  in 
some  way  a  plea  of  payment :  and  I  had  some  doubt  whether,  however 
inartificial,  it  might  not  be  so.  But  a  plea  of  payment  should  show  what 
took  place,  so  as  to  make  it  appear  that  the  proceeding  operated  in  some 
way  as  satisfaction.  That  is  studiously  avoided.  It  is  said  only  that  the 
bill  was  taken  for  and  on  account  of  the  moneys  in  the  declaration,  and 
that  it  was  appropriated  and  retained  to  and  for,  not  «in,"  the  liquidation 
and  discharge.  Smith  v.  Ferrandy  7  B.  &  C.  19,  is  distinguishable.  It 
manifestly  must  be  taken  that,  in  that  case,  Kaye,  who  conducted  the 
*4991  t^^^s^^^io'^  ^of  ^^  defendant,  was  his  authorized  *agent  through- 
out, and  that  whatever  was  done  was  done  by  the  defendant's 
assent.  Here  the  plea  states  that  the  bill  was  received  without  the  authority 
of  the  defendant. 

WiGHTMAN,  J.  It  is  not  uccessary  to  give  an  opinion  upon  the  gene- 
ral merits  of  the  case.  The  plea  is  bad  for  want  of  an  averment  that  the 
bill  was  taken  in  accord  or  satisfaction,  or  in  payment.  It  alleges  only 
that  the  bill  was  taken  for  and  on  account  of  the  moneys  in  the  declara- 
tion, and  appropriated  and  retained  to  and  for  the  liquidation  and  dis- 
charge. According  to  the  authority  of  all  the  cases,  a  plea  of  accord  and 
satisfaction  should  state  that  the  thing  was  given  and  accepted  in  accord 
and  satisfaction.  That  appears  from  Sard  v.  Rhodes^  1  M.  &  W.  153 ; 
S.  C,  Tyrwh.  &  Gr.  298,  and  numerous  other  cases. 

Patteson,  J.,  afterwards  said  :  I  do  not  mean  to  say  whether,  if  it  had 
been  averred  that  the  plaintiff  gave  indulgence  to  Butters  when  he  might 
have  got  the  money  from  him,  that  might  or  might  not  have  been  a  de- 
fence. As  to  that  question,  I  wish  not  to  be  concluded  by  any  thing  I  have 
said.  Judgment  for  plaintiff.(a) 

(a)  See  GriffUht  v.  Owen,  13  M.  &  W.  58. 
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'The  Mayor,  Aldermen  and  Burgesses  of  the  Borough  of  COL-     r*500 
CHESTER  against  BROOKE.     Wednesday,  January  28M. 

(On  defendant's  motion.) 
Reported,  7  Q.  B.  339,  379. 


ISAAC  against  DANIEL.     Thursday,  January  29/A. 

To  an  action  on  a  bill  of  exchange  by  endorsee  against  drawer,  defendant  pleaded  that  the 
dnwee  accepted,  and  plaintiff  afterwards  sued  drawee  on  the  bill,  and,  while  that  suit  was 
pending,  in  consideration  of  21,  agreed  with  the  drawee  that  plaintiff  should  stay  all  funhei 
proceedings)  and  forbear  continuing  to  sue,  for  two  months,  during  which  time  plaintiff  could 
hsYo  continued  further  proceedings;  which  agreement  was  without  the  drawer's  (now 
defendaot's)  consent ;  and  that,  in  pursuance  of  tlie  agreement,  and  without  tlte  drawer's 
consent,  plaintiff  did  stay  all  further  proceedings  and  forbear  continuing  to  sue  the  drawee. 

A£r<^agood  plea,  though  it  did  not  expressly  aver  that  the  endorsee  could  have  obtained 
jodgment  against  the  drawee  belbre  the  time  until  which  he  agreed  to  forbear. 

Ihe  plaintiff  in  the  present  action  traversed  the  agreement  set  out  in  the  plea;  and  issue  was 
joined  HdA,  that  the  drawer  supported  the  issue  on  bis  part  by  merely  proving  the  agree- 
ment, and  that  plaintiff  was  not  entitled  to  show,  in  answer,  thai  judgment  could  not  have 

.  beea  obtained  earlier  than  the  time  until  which  he  had  agreed  to  forbear. 

AssUMPsrr.  The  first  and  second  counts  were  on  two  bills  of  exchange, 
drawn  by  the  defendant  on  John  Richards,  endorsed  by  defendant  to  plain- 
tiiT,  and  not  paid  by  Richards  at  maturity.  The  bill  mentioned  in  theu  first 
count  was  for  23/.  55. 6(f.,  dated  on  15th  October,  1840,  and  payable  three 
months  after  date ;  that  mentioned  in  the  second  count  was  for  30/.,  dated 
2(1  November,  1840,  and  payable  three  months  after  date. 

Plea 2,  (to  the  first  count:)  That  John  Richards,  to  wit,  on  15th  Oc- 
tober, 1840,  accepted  the  bill ;  and  afterwards,  and  after  the  bill  became 
due,  to  wit,  on  20th  January,  1841,  the  plaintifl*,  for  the  recovery  of  the 
amount  thereof,  and  the  damages  by  him  sustained  by  the  non-payment 
of  the  same,  commenced  an  action  on  promises  against  J.  R.,  as  such  ac- 
ceptor, in  the  Court  of  *the  Queen's  Palace  at  Westminster,  plain-  j.,^.. . 
tiff  then  being  holder  of  the  bill.  That  afterwards,  and  whilst  the  '* 
said  action  was  pending  against  J.  R.,  and  before  the  commencement  of  this 
suit,  to  wit,  on  28th  January,  1841,  pkintifl*,  in  consideration  of  2/.  then 
paid  by  J.  R.  to  him,  promised  and  agreed  with  J.  R.  that  plaintiff  should 
stay  all  further  proceedings  in  the  said  action,  and  forbear  continuing  to 
sue  or  further  suing  him  for  the  recovery  of  the  amount  of  the  bill  and  the 
damages,  &c.,  namely,  from  the  day  and  year  last  aforesaid  until  a  certain 
time,  to  wit,  for  two  months  then  next  following,  during  which  time  plain- 
tiff could  and  might,  according  to  the  course  and  practice  of  the  said  courl^ 
have  continued  and  taken  further  proceedings  in  the  action  against  J.  R. : 
and  the  said  agreement  and  promise  were  so  made  without  the  license  or 
onsent  of  the  now  defendant.  That,  in  pursuance  of  the  said  agreement 
and  promise,  plaintiJdid,  for  and  during  the  said  time  so  promised,  &c.| 

VOL.  vin.  37  2  B 
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and  without  the  defendant's  consent  or  license,  stay  all  further  proceedings 
in  the  said  action,  and  forbear  continuing  to  sue,  or  further  suing,  J.  R. 
for  the  recovery  of  the  amount  of  the  said  debt  and  damages,  &.C. :  veri- 
fication. Replication  :  That  plaintiff  did  not  promise  or  agree  with  J.  R. 
that  plaintiff  should  stay  all  further  proceedings  in  the  said  action  in  that 
plea  mentioned,  and  forbear  continuing  to  sue,  &c.,  for  the  recovery  of  the 
amount  of  the  bill  or  for  the  damages,  &c.,  in  manner  and  form,  &c. : 
conclusion  to  the  country.     Issue  thereon. 

Plea  4,  (to  the  second  count :)  that  the  said  J.  R.,  to  wit,  on  2d  No- 
vember, 1840,  accepted  the  bill  in  that  count  mentioned ;  and  that  after- 
^5021  ^^^^^'  ^^^  ^^^^  i^  ^became  due,  and  before  the  commencement 
-^  of  this  suit,  on  6th  February,  1841,  it  was  agreed  by  and  between 
plaintiff,  then  being  holder  of  the  said  bill,  and  J.  R.,  without  defendant's 
license  or  consent,  that  plaintiff  should,  for  a  certain  consideration,  to  wit, 
305.,  then  paid  by  J.  R.  to  plaintiff,  give  J.  R.  time  for  the  payment  of 
the  amount  due  upon  said  bill,  and  forbear  to  sue  him  for  the  recovery  of 
the  same,  or  for  damages,  &c.,  for  a  certain  time,  to  wit,  until  the  expi- 
ratiun  of  one  month  then  next  following.  That,  in  pursuance  of  such 
agreement,  J.  R.  then  paid  to  plaintiff,  and  plaintiff  then  accepted  and 
received  of  J.  R.,  the  said  sum  of  30^.  on  the  terms  aforesaid ;  and  plain- 
tiff, without  the  license  or  consent  of  defendant,  gave  J.  R.  time  for  the 
payment  of  the  amount  of  the  said  bill,  and  forebore  to  sue  him  for  the 
recovery,  &c.,  for  the  said  space  of  a  month  :  verification.  Replication 
that  it  was  not  agreed  by  or  between  plaintiff  and  J.  R.  that  plaintiff 
should  give  J.  R.  time  for  the  payment  of  the  amount  due  upon  the  said 
bill,  and  forbear  to  sue  him  for  the  recovery,  &c.,  in  manner  and  form, 
&c. :  conclusion  to  the  country.    Issue  thereon. 

Other  issues  of  fact  were  also  taken,  not  material  here. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  aftei 
last  Trinity  Term,  the  agreements  stated  in  the  second  and  fourth  pleas 
respectively  were  proved  :  and  it  appeared  that  the  proceedings  were 
stayed,  according  to  the  agreement  stated  in  the  second  plea,  and  the 
plaintiff  forbore  to  sue,  according  to  the  agreement  stated  in  the  fourth 
plea.  As  to  the  second  plea,  however,  it  was  contended  that  the  evi- 
*503l  ^^"^^  showed  that  the  time  given  was  not  beyond  that  which  *wouI(l 
-'  have  elapsed  before  the  plaintiff  could  have  obtained  judgment  in 
the  Palace  Court :  and,  as  to  the  fourth  plea,  it  was  contended  that  the 
evidence  showed  that  judgment  could  not  have  been  obtained  against 
Richards  within  the  time  during  which  the  plaintiff  was  alleged  to  hare 
forborne.  The  Lord  Chief  Justice  was  of  opinion  that,  as  the  issues  were 
framed,  these  answers  to  the  pleas  were  of  no  avail ;  and  he  directed  a 
verdict  for  the  defendant  on  these  two  issues,  giving  leave  to  move  to 
enter  a  verdict  for  the  plaintiff.  On  the  other  issues  the  plaintiff  had  a 
verdict. 

In  last  Michaelmas  Term,  Humfrey  moved  to  enter  a  verdict  for  tbe 
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plaintiff  on  these  issues,  or  for  judgment  non  obstante  veredicto,  contending 
that,  if  the  pleas  were  to  be  understood  as  alleging  a  forbearance  such  as 
in  effect  to  give  indulgence  to  Richards,  they  were  not  proved :  and  that, 
if  they  could  not  be  so  understood,  they  were  bad.  He  cited  Kennard  v. 
Knott,  4  M.  &  G.  474 ;  James  v.  WUliams,  13  M.  &  W.  828 ;  and 
Mchad  V.  Myers,  6  M.  &  G.  702.     The  court  granted  a  rule  nisi.(a) 

Crawder  and  Bovill  now  showed  cause.  First,  the  issues  on  the  pleas 
were  proved,  even  assuming  that  the  evidence  proved  that  there  was  no 
indulgence  in  effect.  No  traverse  was  taken  as  to  the  fact  of  forbearance 
in  pursuance  of  the  agreement :  whatever,  therefore,  the  pleas  may  be 
understood  to  allege,  except  as  to  the  fact  of  the  agreements  being  made, 
is  admitted  on  the  record.  *Then  the  question  arises  whether  the  rm^QA 
pleas  show  a  good  defence.  The  contract  to  forbear  is  made  on 
good  consideration,  and  is  therefore  binding  between  the  plaintiff  and 
Richards ;  in  which  respect  the  case  is  distinguishable  from  Philpot  v. 
Briant,  4  Bing.  717,  and  Clarke  v.  WiUon,  3  M.  &  W.  208.  And  it  is  a 
general  principle  of  the  law  of  principal  and  surety,  (which  is  the  relation 
of  acceptor  and  drawer,)  that  the  surety  is  exonerated  where  the  creditor 
has,  «  without  his  assent,  altered  the  situation  in  which  he  had  a  right  to 
expect  he  should  be  placed  when  he  gave  the  guaranty ;"  Combe  v.  Woolft 
8  Bing.  156,  161  ;  English  v.  Darley,  2  B.  &  P.  61.(fr)  In  Price  v.  Ed* 
mundsy  10  B.  &  C.  578,  it  was  attempted  to  prove,  (as  the  law  then 
allowed  upon  the  issue  of  non  assumpsit  there  taken,)  that  time  had  been 
given  to  the  principal  debtor ;  but  the  defence  failed  because  it  did  not 
appear  that  there  had  been  any  indulgence  in  effect.  That  point  might 
ha?e  arisen  here  if  the  defendant  had  framed  his  replication  so  as  to  bring 
it  before  the  jury.  The  2d  and  4th  pleas  show  a  forbearance,  and  are 
proved,  so  far  as  they  are  not  admitted.  The  general  principle,  therefore, 
applies. 

Hum/rey  and  PeUrsdorff,  contnt.  The  evidence  disproved  the  indul- 
gence in  fact.  [WiGHTMAN,  J.  There  is  no  issue  on  that.]  The  giving 
time  means  a  giving  time  which  will  be  an  indulgence  to  the  principal. 
[WicHTMAW,  J.  But  you  deny  only  the  agreement.]  If  •it  is  to  r^^^ 
be  understood  as  securing  an  indulgence  to  Richards,  it  is  not 
proved ;  if  it  be  not  so  understood,  the  defendant  must  have  judgment  non 
obstante  veredicto,  as  appears  from  Kennard  v.  Knott,  and  Michael  v. 
Myers,  James  v.  Williams  shows  how  far  a  defect  of  this  kind  will  pre- 
vail even  on  motion  for  judgment  non  obstante  veredicto.  This  objection 
applies  to  the  second  plea  only:  it  must  be  admitted  that  the  fourth  plea 
does  allege  a  giving  of  time  suflBcient  to  prevent  the  plaintiff  from  re- 
covering. 

Lord  Denscan,  C.  J.    The  issues  having  been  taken  on  the  fact  of  the 

(a)  The  mle,  when  drawn  ap,  appeared  to  be  only  for  entering  a  verdict  for  the  plaintiff 
on  the  second  and  fourth  pleas :  hot  the  court,  on  the  argument,  allowed  the  validity  of  thv 
pleas  10  be  discussed. 

(6)  See  Pok  v.  Ford,  S  Chitt  R  125 ;  Jay  v.  Wamn,  1  C.  &  P.  532. 
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agreements  only,  the  pleas  are  clearlj  proved.  The  only  question  remain* 
ing  is,  whether  the  second  plea  be  gooch  The  agreement,  as  there  stated, 
is  to  stay  proceedings.  Now,  if  the  answer  to  this  is  meant  to  b'*  'bat  no 
advantage  was  in  fact  given  to  the  acceptor,  was  it  for  the  ptaintifTto  anti 
cipate  this  answer  by  showing  that  the  agreement  did  give  an  advantage, 
or  for  the  defendant  tu  show  that  it  did  not  ?  When  a  p]ea  alleges  that  a 
party  stayed  proceedings,  we  most  take  it  as  alleging  that,  but  for  the 
stay,  they  would  have  gone  on.  At  first  it  struck  me  that  Jama  v.  Wil- 
liams^ 13  M.  &  W.  828,  resembled  this  case ;  for  there  it  was  held  that 
the  plea  was  bad,  after  verdict,  because  it  did  not  show  that  the  bill  which 
the  plaintiff  was  said  to  have  received  in  satisfaction  was  negotiable ; 
therefore  no  former  prim&  facie  case  was  made.  But  here  I  think  it  must 
be  assumed,  on  the  face  of  the  plea,  that  the  plaintiff  had  power  to  proceed 
*506l  ^"^  forbore  to  do  so;  and  this  makes  *it  necessary  for  the  defend- 
-'  ant  to  show,  if  the  fact  be  so,  that  the  agreement  was  worthless, 
and  that  no  time  was  in  eflect  given. 

Patteson,  J.  The  issues  here  are  on  the  agreements  only,  which  are 
proved.  If  the  fact  be  that  the  defendant  in  the  Palace  Court,  when  the 
agreement  was  made,  obtained  nothing  by  it,  and  that  the  plaintiff  could 
not  have  taken  any  step  by  which  time  w^ould  be  gained,  I  cannot  say  that, 
on  such  an  answer  being  raised  by  the  replication,  the  plea  would  not 
have  been  met.  But  that  is  not  done.  We  are  therefore  to  consider  the 
validity  of  the  second  plea.  Now  that  states  that,  an  action  having  been 
brought,  the  plaintiff  therein,  for  money,  agrees  to  forbear  for  a  specified 
time  from  proceeding,  and  does  so  forbear.  That  could  not  be  true  ynless 
he  had  power  to  proceed :  he  could  not  be  said  to  forbear  doing  that  which 
it  was  impossible  for  him  to  do.  Whether  the  actual  facts  here  could  be 
specially  replied,  the  agreement  being  set  out  in  the  plea,  I  do  not  know; 
perhaps  not.  I  agree  that,  if  the  p)ea  had  shown  an  agreement,  like  that 
in  Price  v.  Edmunds^  10  B.  &  C.  578,  enabling  the  plaintiff,  in  case  of 
default  of  payment,  to  enter  up  judgment  as  early  as,  by  the  practice  of 
the  court,  judgment  could  have  been  obtained  by  proceeding  regularly, 
the  plea  could  not  have  been  an  answer.  But  nothing  of  the  kind  i& 
stated.  AU  that  appears  is  that  the  plaintiff  promised  not  to  go  on  for  two 
months,  and  did  not. 

WiGHTMAN,  J.(a)  If  the  holder  of  a  bill,  after  he  has  begun  to  prose- 
*o07l  ^^^^  ^"  action,  agrees  with  the  "defendant  to  stop,  and  does  stop, 
^  that  may  be  pleaded  by  the  surety  in  answer  to  an  action  by 
the  holder.  Here  it  is  stated  that  there  was  an  agreement  to  forbear  fur- 
ther proceedings  for  a  time  named,  and  a  forbearance  accordingly.  That 
is  so  pleaded :  and  the  plaintiff  takes  issue  on  the  fact  of  the  agreement, 
which  is  fully  proved  by  the  evidence  at  the  trial.  Then  it  is  said  that 
there  was  evidence  that  the  plaintiff  did  not  in  fact  forbear,  because  the 
judgment  was  not  postponed  to  a  time  later  than  that  at  which  it  would 

(a)  Coleridge,  J^  bad  left  the  eourC 
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have  been  obtained  without  the  agreement.  That  wonid  be  evidence  on 
a  traverse  of  the  fact  of  forbearance,  but  is  not  so  on  a  traverse  of  the 
agreement.  I  think,  with  the  rest  of  the  court,  that  the  plea  is  good,  be* 
cause  an  averment  of  forbearance  implies  diat  the  plaintiff  could  have 
gooe  on.  Rule  discharged. 


♦The  QUEEN  against  GREGORY.      Thursday,  January  29th.        [•508 

Iiifonnation  for  libel  al  leged  that  a  person  unknown  had  committed  a  murder  on  G^  and  that  H. 
had  been  cliarged  with  it:  the  information  then  set  out  the  alleged  libel,  and  charged  that  it 
imputed  the  murder  to  C.  The  libel,  as  set  out,  spoke  of  the  murder  of  G.,  and  stated  that 
H.  had  been  accused  of  it 

Held,  that  the  inducement  was  proved  by  evidence  that  a  person  had  been  murdered,  that  H. 
was  charged  witli  the  murder,  and  that,  on  an  inquest  held  upon  the  body,  witnesses  called 
tbe  dead  person  by  the  name  of  G.;  and  held  that  tlits  last  fact  might  properly  be  proved  by 
the  ooroner  who  held  the  inquest,  and  that  he  might,  for  this  purpose,  use  an  instrument 
which  he  had  drawn  up  as  an  inquisition,  whether  it  was  or  was  not  a  valid  and  formal 
inquisition. 

(.  was  described  in  the  information  as  his  Serene  Highness  Charles  Frederick  Augustus  Wil* 
IJam,  Duke  of  Brunswick  and  Luneburg.  His  name  was  Charles  Frederick  Augustus  Wil- 
liam D'Cste;  and  altliough  he  had  formerly  been  reigning  Duke  of  Brunswick  and  Lune- 
burg, and  wa«  still  commonly  called  by  that  title,  he  had  ceased  to  be  reigning  duke  de 
facta 

HiUL  that  the  description  was  sulficient 

lKfX)RMATioN  in  the  Queen's  Bench.  The  first  count  (a)  stated  that, 
before  the  publishing  of  the  libels  after  set  forth,  a  certaiti  person,  to  the  said 
coroner  and  attorney  unknown,  unlawfully,  wilfully,  and  of  his  malice 
aforethought,  one  Eliza  Grimwood,  in  the  peace,  &c.,  did  kill  and  murder, 

and  that  one Hubbard  afterwards,  and  before  the  publishing,  &c., 

^as  arrested  on  a  charge  of  committing  the  said  murder,  but  was  after* 
wards,  and  before  the  publishing,  &c.,  discharged  from  such  arrest ;  and 
that  Barnard  Gregory,  late  of,  &c.,  well  knowing  the  premises,  and  wick- 
edly and  maliciously  contriving  and  intending  to  injure  and  aggrieve  his 
Serene  Highness  Charles  Frederick  Augustus  William,  Duke  of  Brunswick 
and  Luneburg,  and  to  cause  it  to  be  suspected  and  believed  that  the  said 
C.  F.  A.  W.,  Duke  of  B.  and  L.,  had  beetl  and  was  guilty  of  the  said  mur« 
der,  and  had  been  and  was  accessory  to  the  commission  thereof,  and  to 
bring  him,  the  said  C.  F.  A.  W.  Duke  of  B.  and  L.,  into  infamy,  &c.,on 
oth  March,  9  Vict.,  at,  &c.,  unlawfully,  wickedly,  and  maliciously  did 
compose,  print,  and  publish,  and  cause  and  procure,  &c.,  in  a  *cer-  r«5A9 
tain  newspaper  then  a/id  there  called  The  Satirist  or  The  Censor  ^ 
of  the  Times,  a  false,  scandalous,  malicious,  and  defamatory  libel,  of  and 
concerning  the  said  C.  F.  A.  W.  Duke  of  B;  and  L.,  and  of  and  concern* 
ing  the  said  murder  of  the  said  Eliza  Grimwood,  and  of  and  concerning 
the  said  ■"  Hubbard,  which  said  false,  &c.,  libel  was  and  is  as  fol« 

(a)  There  were  three  other  counts,  which,  tmoI  being  material  to  the  argument  and  decision, 
a  is  not  tbooaht  necessary  to  set  out  beriw 
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lows,  viz.  :{a)  «  <  Why,'  asks  a  correspondent,  <  after  tbe  acquittal  of  Hub- 
bard for  the  murder  of  Eliza  Grimwood,  did  all  inquiry  cease  to  find  out 
the  real  perpetrator  of  that  horrid  deed  ?  Who  furnished  Hubbard,  on  his 
discharge,  with  the  means  of  leaving  the  country  ?'  By  the  tone  in  which 
these  questions  are  put,  we  are  led  to  the  inference  that  the  writer  knows 
more  than  he  unfolds:  we  have  heard  hints  dropped  on  the  subject,  and 
of  parties  who  have  not  been  brought  forward,  and  who  could  state  in 
whose  company  the  unfortunate  woman  was  last  seen."  (The  said  B.  G. 
thereby  then  and  there  meaning,  and  intending  to  insinuate,  and  cause  it 
to  be  suspected  and  believed,  that  the  said  Eliza  Grimwood  was  last  seen 
in  the  company  of  the  said  C.  F.  A.  W.,  Duke  of  B.  and  L.)  «>  Those 
hints  should  be  put  in  a  more  tangible  shape ;  and  the  parties  should  be 
brought  forward,  if  possible,  to  substantiate  the  charge  against  the  villain, 
no  matter  his  station  in  life.  The  subject  ought  not  to  drop ;  nor  can  it, 
with  the  seeming  clue  obtained,  we  feel  convinced,  much  longer  sleep. 
For  murder,  though  it  have  no  tongue,  will  speak  with  most  miraculous 
organ."  (The  said  B.  G.,  in  and  by  the  said  libel,  then  and  there  mean- 
ing and  intending  that  the  said  C.  F.  A.  W.,  Duke  of  B.  and  L.,  was  and 
*5101  ^^  ^  person  suspected  of  having  ^committed  the  said  murder.) 
"^  To  the  great  damage,  &c.,  of  the  said  C.  F.  A.  W.  Duke  of  B- 
and  L.,  to  the  evil  example,  &c.,  and  against  the  peace,  &c. 

Plea  ;  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings  afler 
last  Trinity  Term,*  publication  of  the  alleged  libel  was  proved :  and  tbe 
counsel  for  the  prosecution,  to  support  the  allegations  in  the  inducement, 
offered  in  evidence  an  inquisition,  which  was  produced  by  the  coroner^ 
purporting  to  be  taken  on  the  body  of  Eliza  Grimwood,  and  finding  a  ^ 
verdict,  of  wilful  murder  against  a  person  unknown.  This  was  objected 
to,  as  being  no  proof,  in  this  prosecution,  of  the  fact  of  the  murder.  Tbe 
coroner  then  proved  that  the  dead  body  of  a  female  was  the  subject  of  a 
coroner's  inquest;  and  that  she  was  called  by  the  witnesses  Eliza  Grim- 
wood :  and  other  witnesses  proved  that  the  appearances  of  the  body 
showed  that  the  death  had  been  occasioned  by  violence  not  accidental, 
and  which  could  ndt  have  been  inflicted  by  herself;  and  that  a  man 
named  Hubbard,  then  in  custody,  was  charged  with  the  murder,  and  was 
afterwards  discharged.  The  inquisition  was  then  offered  again  in  en- 
dence,  but  was  objected  to  as  being  on  paper.  The  Lord  Chief  Justice 
received  it.  It  was  further  proved  that  the  party  said  to  be  libelled  had 
been  the  reigning  Duke  of  Brunswick  and  Lunebiyg,  but  was  do  longer 
so  de  facto,  his  brother  then  exercising  the  sovereignty ;  but  that  he  was 
commonly  called  by  that  title ;  and  that  his  proper  name  was  Charles 
Frederick  William  D'Este.  The  defendant's  counsel  objected  that  the 
name  was  improperly  described  in  the  information ;  but  the  Lord  Chief 
Justice  overruled  the  objection. 

(a)  lonuendoes  were  inserted,  oonneoting  the  matter  of  the  libel  with  the  inducemeoL 
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Verdict :  Guilty,  on  all  the  counts. 

*Cockbum  now  moved  for  a  new  trial.  First,  the  Cfroner's 
inquisition  was  not  admissible,  not  being  on  parchment.  In 
I  East's  Pleas  of  the  Crown,  383,  it  is  said  :  «  The  inquisition  must  be 
on  parchment;  and  some  have  been  quashed  for  being  on  paper;"  and 
a  MS.  case  is  cited,  Rex  v.  Beavers.  Stat.  6  &  7  Vict.  c.  83,  s.  2,  which 
enacts  that  inquisitions  shall  not  be  quashed,  stayed  or  reversed  on  certain 
•'technical  grounds,"  has  the  words  (<nor  (except  only  in  cases  of  mur- 
der or  manslaughter)  for  or  by  reason  of  any  such  inquisition  not  being 
duly  sealed  or  written  upon  parchment."  This  inquisition  was  in  a  case 
of  murder ;  and  the  statute,  which  does  away  with  the  objection  in  all 
cases  except  those  of  murder  and  manslaughter,  shows  that  as  to  those 
the  defect  was  fatal  before  the  statute,  and  remains  so.  [Lord  Djunman, 
C.  J.  May  not  the  inquisition  b«  good  till  quashed  ?]  The  general  rule 
is,  that  a  record  should  be  on  parchment.  Secondly,  the  inquisition  was 
res  inter  alios  acta.  It  could  not,  as  against  the  defendant,  be  evidence 
of  the  murder.  [Lord  Dexman,  C.  J.  It  showed  that  the  party  mur- 
dered Went  by  the  name.]  Thirdly,  the  fact  that  the  person  murdered 
was  Eliza  Grim  wood  was  not  proved.  The  coroner  proved  only  what 
passed  at  the  inquest.  Fourthly,  the  information  misdescribes  the  party 
libelled.  He  is  only  described  by  a  Christian  name  and  the  title  of 
"Duke  of  Brunswick  and  Luneburg."  Now  it  appeared  that  the  duke 
de  facto  is  another  person,  the  brother  of  the  party  libelled.  Even  if  the 
party  were  still  duke,  yet,  as  that  is  a  foreign  title,  his  legal  addition  in 
England  is  only  « esquire."  In  2  Inst.  667,  it  is  said :  « ail  dukes, 
marquesses,  earls,  viscounts,  and  barons  of  other  nations,  or  which  are 
not  'lords  of  the  parliaments  of  England,  are  named  armigeri^  if  r^gto 
they  be  no  knights  ;  and  if  knights,  then  they  are  named  milites.^^  ^ 
In  3  Hawk.  P.  C.  344,  7th  ed.,  B.  ii.  ch.  23,  s.  109,  it  is  said :  <ut  seems 
clear,  that  no  one  can  be  well  desciibed  by  the  addition  of  a  temporal 
dignity  in  Ireland  or  any  other  nation  besides  our  own,  because  no  such 
dignity  can  give  a  man  a  higher  title  here  than  that  of  esquire."  For 
this,  reference  is  made  to  ^dnanymotis  cases  in  2  Salk.  451,  and  to  Rex  v. 
Grahaniy  2  Leach's  Cr.  C.  547.  [Wightman,  J.,  referred  to  Rex  v.  SuUs^ 
2  Leach's  Cr.  C.  861.]  There  it  was  proved  that  the  prosecutrix  had 
been  commonly  called  Baroness  Turkheim  in  right  of  an  estate  inherited 
from  her  father;  that  it  had  become,  in  fact,  her  name,  or  <«  Baroness" 
mig^t  be  treated  as  Surplusage.  [Coleridge,  J.,  referred  to  Rex  v.  J^Tor^ 
toTif  Russ.  &  R.  510.]  That  decides  only  that  an  assumed  proper  name, 
if  a  party  has  been  commonly  called  by  it,  may  be  a  good  description : 
here  the  question  is  as  to  an  assumed  title,  and  the  known  name  appeared 
to  be  D'Este.  The  information  must  be  construed  as  asserting  that  the 
party  bore  the  English  title  of  duke,  as  a  bill  of  exchange  is  always  con- 
sidered English  unless  it  is  stated  to  be  drawn  in  parts  beyond  the  c:eas« 
The  informaiioui  so  construed,  was  disproved. 
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Lord  Denman,  C.  J.  I  am  of  opinion  that  in  this  case  there  ought  to 
be  no  rule.  The  information  states  what  is  certainly  qnite  unnecessary,  the 
fact  of  a  murder  having  been  committed  on  Eliza  Grimwood  :  all  that  was 

•^1^1  '"^^^'^^  ^^^  ^^^  ^^  ^^^^  asserted  this,  and  *impated  the  murder 
to  the  Duke  of  Brunswick.  The  evidence,  however,  proved  that 
an  inquest  was  held  on  the  body  of  a  murdered  person  called  by  the  name 
of  Eliza  Grrimwood.  It  was  not  necessary  to  show  a  valid  inquisition : 
the  coroner  proved  the  fact  that  an  inquest  was  held  ;  and  he  might  for 
that  purpose  use  the  paper ;  and  this,  coupled  with  the  proof,  given  by  a 
witness  who  saw  the  body,  of  the  murder,  and  of  the  person  murderfd 
being  called  by  the  name,  was  proper  and  sufficient  evidence.  I  was, 
however,  much  struck  at  the  trial  by  the  objection  as  to  the  addition.  On 
the  authority  of  Lord  Coke  I  thought  the  description  imperfect :  and,  but 
for  Rex  v.  Sulls^  I  should  still  think  the  case  entitled  to  further  conside- 
ration. (His  lordship  then  read  the  report  of  Rex  v.  Suits.)  There  only 
a  Christian  name  and  the  title  of  the  party  appeared :  yet  the  court  held 
this  sufficient,  it  being  shown  that  she  was  constantly  known  by  that  title. 
The  circumstances  here  are  similar.  Though  the  party  libelled  is  not  a 
reigning  prince,  and  another  person  is  the  prince  reigning  by  the  title  in 
question,  he  is  still  constantly  called  and  well  known  by  the  description 
in  the  information,  so  that  Rex  v.  Suits  is  an  authority  supporting  the 
description. 

Patteson,  J.  There  was  proper  evidence  that  an  inquest  w^as  held, 
and  that  the  person  upon  whom  it  was  held  had  been  murdered,  and  that 
she  was  called  Eliza  Grimwood.  The  inquest  was  proved  by  the  coroner 
to  have  been  held  in  fact :  it  was  not  necessary  to  show  a  valid  inquisition 
drawn :  the  coroner  might  look,  however,  at  what  he  had  drawn  at  the 
*5141  ^*™^'  '^^^  'other  facts  were  proved  independently  by  what  the 
witnesses  saw  when  the  inquest  was  held.  The  inducement, 
therefore,  was  proved.  As  to  the  addition:  it  appears  from  Rex  v.  Gra^^ 
ham  that  there  would  have  been  no  valid  objection  if  the  prosecutor  had 
been  described  by  his  proper  family  name,  adding  that  he  was  commonly 
called  Duke  of  Brunswick  and  Luneburg.  But  Rex  v.  «S^^  shows  that 
the  description  here  given,  which  is  that  of  the  title  by  which  the  party  is 
well  known,  is  sufficient,  though  the  title  is  not  an  English  one. 

Coleridge,  J.  The  fact  of  the  murder  of  a  female,  and  that  Hubbard 
had  been  charged  with  it,  was  proved  by  evidence  independent  of  the  in« 
quisition  :  and  the  fact  of  the  name  being  applied  to  the  murdered  person 
was  proved  by  the  coroner,  who  for  this  purpose  might  use  what  he  had 
drawn  up,  though  it  might  not  be  a  formal  inquisition.  That  is  shown  to 
be  the  murder  of  which  the  libel  speaks,  by  the  mention  of  Hubbard  in 
the  libel.  The  allegations  of  the  inducement  were  therefore  well  proved. 
The  remaining  question  is,  whether  the  party  libelled  is  described  by  tfce 
description  by  which  he  is  best  known.  That,  according  to  the  latest 
auth  ^rities,  is  the  real  point.     There  can  be  no  doubt  that  he  is  so  de* 
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scribed.  It  is  suggested  that  he  ought  to  have  been  styled  Charles 
Frederick  Augustus  William  D^Este,  Esquire :  but  really  such  a  descrip* 
tion  would  have  misled  half  the  world. 

WiGHTMAN,  J.  The  evidence  at  the  trial,  independent  of  the  inquisition 
produced,  proved  that  a  female  called  *£liza  Grimwood  had  been  r»5|x 
murdered,  and  that  a  person  called  Hubbard  had  been  charged  ^ 
with  the  murder.  Then  the  inquisition  produced,  whether  good  or  not  as 
an  inquisition,  at  any  rate  might  be,  as  it  was,  used  by  the  coroner  to 
show  that  witnesses  who  appeared  at  the  inquest  called  the  murdered 
person  Eliza  Grimwood.  As  to  the  addition  :  I  think  this  case  cannot  be 
distinguished  from  Bex  v.  SuUs^  which  was  much  considered. 

Rule  refused. 


In  the  Matter  of  MYRES.     Friday,  January  30^A. 

Cmler  itattL  0  G.  4,  o.  49,  s.  4,  and  55  G.  3,  c.  184,  whed.  part  I^  tit.  Articks  of  CUrlahip^  an 
attorney  who  lias  paid  (SOL  stamp  duty  on  his  articles  in  order  to  be  admittt'H  to  the  Court  of 
Common  Pleas  at  Lanca^^ter  must,  in  order  to  liis  admission  to  tlie  courts  at  Westminster,  pay 
an  additional  duty  of  120/. 

V^ken  an  attorney,  under  such  circumstances,  Imd  been  admitted  to  this  court  on  payment  of  an 
atlditional  60/.  only,  the  court,  on  motion  made  within  a  year  of  such  admission,  but  more 
than  a  year  aAer  his  admission  to  tlie  Court  of  Common  Pleas  at  liincaster,  (see  stat.  G  &  7 
TicLc  7.'),  ss.  20, 45,)  ordered  him  lo  be  struck  off  the  roll  unless  he  paid  an  additional  00/. 
in  a  month :  though,  Ix^fore  paying  the  second  duty,  he  had  be<iD  informed  at  the  stamp  office 
that  CO/,  was  sufficient 

Crompton,  in  last  Ekister  term,  Msy  3d,  1845,  obtained  a  rule  calling 
on  Miles  Myres,  gentleman,  to  show  cause  why  he  should  not  be  struck 
off  the  roll  of  attorneys  of  this  court. 

The  facts,  as  shown  by  the  affidavits,  were  as  follows. 

By  articles,  dated  1st  November,  1824,  Mr.  Myres  was  articled  as  clerk 
to  Mr.  Cotterell,  an  attorney  of  the  King's  Bench,  Westminster,  and  of 
the  Common  Pleas,  Lancaster,  and  a  solicitor  in  Chancery.  He  paid  60/» 
stamp  duty;  and  two  stamps  for  30/.  each  were  accordingly  stamped  on 
ihe  articles,  which  were  enrolled  by  the  prothonotary  of  the  Common  Pleas, 
Lancaster.  On  28th  August,  1830,  Mr.  Myres  was  admitted  *and  t*p.\c. 
enrolled  an  attorney  of  the  Court  of  Common  Pleas  at  Lancaster. 
0Q'4th  May,  1844,  he  was  admitted  an  attorney  of  the  Court  of  Queen^s 
Bench  ;  and,  just  before,  he  paid  an  additional  stamp  duty  of  60/.,  and 
t«'o  stamps  for  30/.  each  were  accordingly  stamped  on  the  articles,  in  ad- 
dition to  the  two  before  mentioned.  It  appeared  that  Mr.  Myres,  before 
paying  the  last  60/.,  consulted  one  of  the  masters  of  this  court,  and  also 
an  officer  at  the  stamp  office,  as  to  the  sum  proper  to  be  paid  by  way  of 
additional  stamp  duty ;  and  that  the  opinion  given  to  him  by  each  was  that 
60/.  was  sufficient. 

Jtrvis  and  Petersdwff  nim  showed  cause.     This  rule  has  been  obtained 
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for  the  purpose  of  raising  the  question  whether  the  duty  to  be  paid  on 
admission  as  an  attorney  of  this  court  ought  not  to  have  been  1201,  instead 
of  60/.  But,  first,  if  that  were  so,  this  is  not  the  proper  mode  of  rdising 
the  question.  The  proceeding  should  be  by  information :  the  question 
would  then  be  on  the  record.  Stat.  6  &  7  Vict.  c.  73,  s.  29,  enacts  that 
no  person  admitted  and  enrolled  shall  be  struck  off  the  roll  on  account  of 
any  defect  in  the  articles,  or  registry,  or  service,  or  admission  and  enrol* 
ment,  unless  the  application  be  made  within  twelve  months  £rom  his  ad- 
mission and  enrolment,  provided  the  articles,  &c.,  be  without  fraud.  Here 
no  fraud  is  pretended :  no  <«  fraud  or  false  swearing  has  been  practised  to 
obtain  the  admission :"  these  are  the  grounds  (in  the  nature  of  miscon- 
duct) mentioned  in  1  Chitt.  Archb.  Pract.  45,  (8lh  ed.,)  which  agrees  with 
1  Tidd's  Practice,  89,  (9th  ed.)  And,  by  sect.  45,  Myres's  admission  to 
*5171  ^^^^  court  is  to  be  considered  as  dated  of  the  *date  of  his  admis- 
^  sion  to  the  Court  of  Common  Pleas  at  Lancaster,  that  is,  28th 
August,  1830.  The  year  therefore  had  expired  long  before  this  rule  was 
applied  for.  But,  secondly,  the  proper  stamp  duty  has  been  paid.  By 
Stat.  9  G.  4,  c.  49,  s.  4,  the  Commissioners  of  Stamps  are  authorized, 
«<  upon  payment  of  the  sum  of  120/.,  being  the  amount  of  the  duty  im- 
posed by  law  on  articles  of  clerkship  entered  into  by  any  person  in  order 
to  his  admission  in  any  of  his  majesty's  courts  at  Westminster,"  to  stamp 
any  articles  of  clerkship  under  >%'hich  a  person  may  have  been  bound  to 
serve  as  a  clerk  in  order  to  his  admission  in  the  Courts  of  Great  Session 
in  Wales  or  the  counties  palatine  of  Chester,  Lancaster,  or  Durham: 
«  And  thereupon  the  person  having  so  served  shall  be  capable  of  being 
admitted  an  attorney  or  solicitor  in  any  one  or  more  of  his  majesty's  said 
courts  at  Westminster:  Provided  always,  that  at  the  time  when  such  arti- 
cles of  clerkship  shall  be  required  to  be  stamped  with  the  aaid  stamp  de* 
noting  the  payment  of  the  said  sum  of  120/.,  such  articles  shall  have  been 
previously  stamped  with  a  stamp  denoting  the  payment  of  the  duty  pay- 
able in  respect  of  the  same  at  the  date  of  such  articles  of  clerkship." 
Now  that  has  been  complied  with.  The  120/.  has  been  paid:  the  statute 
does  not  prescribe  the  time  at  which  the  payment  must  be :  and  the  pro- 
viso has  also  been  complied  with,  for  60/.  of  the  120/.  were  paid  on  the 
articles  previously,  and  a  stamp  put  on  accordingly.  It  is  never  said  that 
there  must  be  a  single  payment  of  1-20/.  in  addition  to  the  payment  on  the 
original  articles.  The  word  <«  denoting"  does  not  mean  a  special  desig- 
nation on  the  face  of  the  particular  stamp :  there  are  no  stamps  so  desig- 
*5181  °^^^^  -  0°^  hundred  and  twenty  stamps  *of  1/.  would  satisfy  the 
statute.  If  this  were  otherwise,  it  would  follow  that  an  additional 
payment  of  60/.  would  not  now  be  sufficient:  another  120/.  must  be  paid, 
that  is,  240/.  in  all ;  which  cannot  be  supposed.  The  whole  sum  named 
4n  Stat.  55  G.  3,  c.  184,  Sched.  part  1,  Articles  of  Clerkship,  for  articles 
entered  into  with  a  view  of  practising  in  the  courts  at  Westminster,  ii 
120/.    Suppose  a  party  had  paid  the  120/.,  and  been  admitted  to  those 
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coarts,  and  afterwards  had  wished  to  practise  in  a  county  palatine  couit| 
be  would  not  have  to  pay  60/.  more.  [Wightman,  J.  Stat.  6  G.  2,  c.  27, 
s.  2.  enables  a  person  admitted  here  to  practise  in  any  inferior  court  of 
record.]  I'hat  is  inapplicable  to  a  county  palatine  court,  which  is  not 
an  inferior  court.  Without  the  aid  of  that  statute,  a  person  admitted  here 
might  ba\e  been  admitted  to  the  county  palatine  court,  without  a  new 
stamp,  because  no  statute  requires  one.  All  statutes  imposing  duties 
must  be  construed  strictly.  Thirdly,  the  commissioners  of  stamps  cannot 
now  demand  a  higher  stamp  than  that  which  their  own  officers  state  to  be 
the  proper  one.  The  admission  has  taken  place  with  their  sanction  and 
the  sanction  of  this  court:  the  proper  time  of  objecting  was  when  the 
party  applied  for  admission. 

Sir  F.  Thesiger^  Attorney«General,  and  Sir  F.  Kelly^  Solicitor-General, 
(with  whom  was  Crompidn^)  control.  It  is  not  sought  to  throw  any  per- 
sonal discredit  on  the  attorney,  but  to  raise  the  question,  as  to  the  proper 
amount  of  stamp,  in  the  most  convenient  form.  An  information  would  not 
lie,  because  there  is  no  debt  to  the  crown.  There  is  no  penalty  imposed 
for  stamping  with  too  small  a  sum,  though  it  is  otherwise  in  cases  of  post* 
dated  bills  of  exchange  or  unstamped  receipts,  where  *there  is  no  rt^iQ 
remedy  by  affixing  a  penalty  to  a  subsequent  stamping:  here  the 
remedy  is  simply  to  annul  an  improper  act.  The  party,  if  he  has  paid 
too  little,  has  been  improperly  admitted ;  and  he  must  therefore  not  remain 
on  the  roll.  Stat.  34  G.  3,  c.  14,  s.  2,  enacted  that  no  one  «  shall  be 
admitted"  unless  his  indenture  be  duly  stamped.  It  is  true  that  the  mis- 
take has  originated  with  the  stamp  office  ;  but  that  does  not  render  thp 
admission  valid,  nor  is  the  revenue  to  be  prejudiced  by  such  an  error. 
Then,  as  to  the  proper  amount.  By  stat.  65  G.  3,*c.  184,  Sched.  Part.  I., 
Articles  of  Clerkship^  the  stamp  duty  for  articles  with  a  view  to  admission 
in  the  courts  at  Westminster  was  120/.,  and,  for  admission  in  the  courts 
of  the  counties  palatine,  60/.  Before  stat.  7  G.  4,  c.  44,  it  was  common 
for  clerks  to  be  bound  by  articles,  for  admission  in  the  palatine  courts, 
paying  a  stamp  duty  of  60/.,  and  not  to  pay  any  thing  more  till  they 
wished  to  be  admitted  here :  they  then  paid  120/.,  with  a  6/.  penalty.(a) 
Sometimes  the  articles  were  not  enrolled  till  admission  was  wanted,  (the 
usual  indemnity  act  permitting  enrolment  afterwards ;)  and  then  either 
120/.  or  60/.  was  paid,  according  as  the  admission  was  to  be  to  the  courts 
of  Westminster  or  to  those  of  a  county  palatine.  To  prevent  this  practice, 
sect.  4  enacted  that  the  articles  should  not  be  stamped  more  than  six 
months  after  their  date.  The  object  of  stat.  9  G.  4,  c.  49,  s.  4,  was  to 
remove  that  restriction,  and  to  allow  the  payment  of  the  additional  120/. 
at  any  time  before  admission  to  the  courts  of  Westminster.  There  is 
nothing  to  lower  the  duty  to  60/.  on  the  new  admission,  though  stat. 
11  G.  4  &  1  W.  4,  c.  70,  s.  17,  does  make  such  a  provision  for  the  case 
of  attorneys  admitted  to  the  courts  of  Great  Sessions  in  Wales,  because 

(a)  See  Chitt.  Stamp  L.  p.  50,  sect  S,  2d  ed. 
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^^oQ-i    the  abolition  *of  those  courts  destroyed  a  portion  of  the  practice 
-^     of  such  attorneys.     (The  Solicitor-General  was  stopped  by  thf 
court.) 

Lord  Denman,  C.  J.  On  the  statute  there  is  no  difficulty :  clearly  the 
additional  sum  of  12(M.  ought  to  have  been  paid.  As  to  the  form  of  the 
application,  I  think  it  questionable  whether  a  motion  to  strike  this  gentle- 
man off  the  roll  was  the  best  way  of  raising  the  point,  at  any  rate  unless 
it  appeared  that  previous  attempts  at  an  arrangement  had  failed.  The 
court  must  exercise  its  discretion  in  such  cases.  No  great  danger  to  the 
revenue  seems  to  exist  if  the  course  of  applying  to  the  stamp  office  be 
always  pursued. 

Coleridge,  J.(a)  I  am  of  the  same  opinion.  I  do  not  wonder  that 
this  gentleman  feels  pained  at  the  form  of  the  motion :  the  objection  did 
not  occur  to  me  at  the  time  when  the  rule  nisi  was  granted.  At  the  same 
time,  there  is  nothing  necessarily  discreditable  in  being  struck  off  the 
roll :  that  is  done,  for  example,  at  the  instance  of  the  attorney  himself, 
when  he  wishes  to  be  called  to  the  bar.  With  respect  to  stat.  9  G.  4,  c. 
49,  s.  4,  I  think  it  made  no  alteration  in  the  amount  of  the  duty  to  be 
paid. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  But  I  think  it  would  have 
been  as  well  if  the  rule  had  been  drawn  up  to  strike  Mr.  Myres  off  the 
roll  unless  he  would  pay  the  60/. 

Rule  discharged,  without  costs,  on  payment  of  60/.  in  a  month  to 
the  Commissioners  of  Stamps:  otherwise  absolute. 

(a)  Patteson,  J.,  had  left  the  coart. 


*521]     *HUME  against  Lord  WELLESLEY.     Friday,  January  mk. 

W.  executed  at  Brussels,  in  June,  1 843,  a  warrant  of  attorney  to  confess  judgment :  and  ja^t' 
ment  was  entered  on  it  In  January,  1840,  a  rule  nisi  was  obtained  to  set  the  wamnc 
and  judgment  aside.  There  was  nothing  to  show  that  W.  authorized  tlie  appltcatioo, 
except  that  the  affidavit  in  support  of  the  rule  was  made  by  a  party  who  styled  himseir 
clerk  to  L.,  <« attorney  for  the  above-named  defendant.*' 

Held,  tluit  it  ought  to  have  appeared  more  expressly  that  the  application  was  made  oa  bcfailf 
of  W.,  and  the  court  discharged  tlie  rule,  but  widiout  costs. 

Sir  John  Bayley,  in  the  present  term,  obtained  a  rule  calling  on  the 
plaintiff  to  show  cause  why  the  warrant  of  attorney  in  this  case,  and  the 
judgment  signed  thereon,  should  not  be  set  aside. 

The  affidavit  in  support  of  the  rule  had  annexed  to  it  an  office  copy  of 
the  warrant  of  attorney.  It  was  dated  30th  of  June,  1843,  and  authorized 
an  appearance  "  for  me,  William  Pole  Tylney  Long  Wellesley,  commonly 
called  Lord  Viscount  Wellesley,  of  Draj^cott  House  in  the  county  of 
Wilts,  but  now  residing  at  Brussels  in  the  kingdom  of  Belgium.*'  The 
attestation  was  as  follows :  «>  Signed,  sealed,  and  delivered  by  the  above* 
named  William  Pole  Tylney  Long  Wellesley,.  commonly  called  Lord  Vis 


8  AdolpSus  &  Ellis,  N.  S.  521 

eooct  Wellesley,  in  my  presence,  as  bis  attorney9(ff)  attending  at  his 
request,  and  having  first  read  and  explained  the  same  to  him.  W.  Pyne, 
30  Ge(Hge  Street,  Hanover  Square.''  The  aflSdavit  (which  verified  the 
exhibit,  stated  the  signing  of  the  judgment,  and  identified  the  defendant 
as  the  present  Earl  of  Momington  and  as  having  become  so  by  the  death 
of  his  father  about  January  1845)  was  made  by  a  party  describing  him- 
self as  «( Henry  Taylor,  clerk  to  Stephen  Lancaster  Lucena,  of  No.  1 
Guildhall  Chambers,  Basinghall  Street,  in  the  City  of  London,  Gentleman, 
Attorney  for  the  above  named  defendant."  From  the  affidavit  *in  r«522 
aoswer  made  by  the  plaintiff,  it  appeared  that  the  warrant  of 
Bttorney  had  been  executed  at  Brussels. 

Hamfrey  now  showed  cause.  It  does  not  appear  that  either  Taylor  or 
Lucena  is  employed  by  the  defendant.  That  is  necessary  for  such  an 
application;  Lewis  v.  Lord  Tankervilky  11  M.  &  W.  109.  The  affidavit 
there  went  farther  than  here ;  for  it  was  made,  not  by  the  attorney's  clerk, 
but  by  the  attorney  himself,  and  stated  that,  «(for  many  years  previous  to 
the  execution  of  the  warrant  of  attorney  in  question,  and  at  the  period  at 
which  the  same  bears  date,  and  thenceforth  hitherto,  this  deponent  was, 
and  still  is,  the  attorney  for  the  defendant."  But  Lord  Abinger  said  : 
t^  There  should  have  been  either  an  affidavit  made  by  Lord  Tanker ville 
himself,  or  one  stating  an  authority  from  him  to  make  the  application,  so 
as  to  show  that  it  was  made  by  a  party  acting  as  attorney  for  him  in  the 
particular  transaction:"  and  Alderson,  B.,  pointed  out  that  there  was  no 
statement  that  the  attorney  was  the  defendant's  attorney  <(  for  this  par* 
lictilar  purpose."  [Coleridge,  J.  There  it  appeared  from  the  affidavits 
that  Lord  Tankerville  was  abroad.]  That  appears  here  by  the  warrant 
of  attorney  itself.  Besides,  the  plaintiff  states  the  execution  to  have  taken 
place  at  Brussels.  In  the  report  of  Lewis  v.  The  Earl  of  Tankerville^ 
2  DowL  N.  S.  754,  in  Dowling,  Lord  Abinger  is  reported  to  have  said :  <«  It 
is  an  established  rule,  that  the  process  of  the  court  can  only  be  altered  on 
the  motion  of  the  defendant  himself,  or  of  an  attorney  authorized  by  him." 

Sir  F.  Kelli/f  Solicitor-General,  contr^.  In  Leims  v.  Lord  TankerwUe^ 
it  must  have  been  assumed  that  the  ^defendant  was  abroad  at  the  rvp^oQ 
time  of  the  application.  The  decision  can  be  supported  on  no 
other  ground.  Here  that  cannot  be  assumed :  indeed  the  presumption  is 
the  other  way,  as  it  appears  that,  since  the  execution  of  the  warrant  of 
attorney,  the  defendant  has  become  a  peer  of  the  realm.  In  Lewis  v.  Lord 
TankermUe^  reliance  was  placed  on  Plunkett  v.  Buchanan^  3  B.  &  C.  736, 
but  that  was  an  application  to  reverse  an  outlawry,  for  which  purpose  a 
party,  before  stat.  4  &  5  W.  &  M .  c.  18,  must  have  appeared  in  person, 
and,  by  spct.  3  of  that  act,  was  expressly  permitted  (except  in  cases  of 
treason  or  felony)  to  appear  *«by  attorney."  Why  should  there  be  any 
such  rule  in  the  case  of  setting  aside  a  warrant  of  attorney,  more  than  in 
other  proceeding  where  a  party  appears  by  attorney  ? 

(a)  See  stat  1  &  2  Vict.  c.  1 10,  s.  9:  Everard  v.  PoppUton,  5  Q.  B.  181. 

2C 
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Lord  Denman^  C.  J.  Lord  Abinger  puts  his  decision,  according  to  the 
report  in  Dowling,  upon  the  general  ground  that  no  process  of  the  court 
can  be  altered  without  an  application  of  some  one  authorized  by  the  party. 
Even  if  we  did  not  find  it  so  laid  down,  it  would  be  very  strange  if  it 
were  not  necessary  that  the  party  should  appear  in  some  way  or  other, 
especially  when  we  see  that  he  was  out  of  the  country  at  the  time  when 
be  is  last  shown  to  have  acted.  I  cannot,  however,  follow  the  precedent 
in  the  Exchequer  to  the  extent  of  giving  the  costs  on  discharging  the  rule 
upon  this  prelimiilary  objection. 

CoL£BiDGE,(a)  and  Wightbcan,  Js.,  concurred. 

Rule  discharged  without  cost8.(6) 

(a)  Patteson,  J.,  had  left  the  court  (6)  See  the  next  case. 


•524]        ♦SLACK  against  CLIFTON.     Friday,  January  30th. 

Where  a  judge  at  chambers  has  dismissed  a  summons  to  strike  out  a  count,  the  full  court 
will  not  interfere. 

An  affidavit  sworn,  for  the  purpoee  of  obtaining  a  rule,  by  a  party  styling  himself  clerk  to  A. 
nnd  B.,  "  agents  for  the  defendant,*'  shows  sufficiently  tluit  the  application  is  authorized  by 
defendant,  if  it  does  not  appear  that  he  is  absent  from  the  count] y. 

The  plaintiff  declared  in  assumpsit.  The  first  count  averred  that,  in 
consideration  that  plaintiff  would  provide  a  threshing-machine  for  himself, 
defendant  and  one  Richard  Green,  to  become  the  property  of  the  three, 
the  defendant  promised  to  pay  the  plaintiff  61/.  l'3s.  4d.  by  instalments, 
the  last  payment  to  be  made  when  the  machine  was  finished,  and  defend- 
ant also  promised  that  R.  G.  would  also  pay  61/.  1^.  4ii  at  the  sane 
times  :  the  declaration  then  averred  that  the  plaintiff  provided  the  machine, 
which  defendant  and  R.  G.  accepted  :  assigning  for  breach  that  defendant 
had  not  paid  any  instalment.  The  second  count  was  indebitatus  as- 
sumpsit for  money  by  the  defendant  agreed  to  be  paid,  and  due  and  pay- 
able to  the  plaintiff,  in  respect  of  the  plaintiff  having,  at  the  request  of  the 
defendant  and  R.  G.,  found  and  provided  goods  and  chattels  for  the 
plaintiff,  the  defendant,  and  R.  G. ;  for  work  and  labour  done,  and  mate- 
rials provided,  by  plaintiff  for  defendant ;  and  for  divers  goods,  and  un- 
divided parts  and  shares  of  goods,  sold  and  delivered  by  plaintiff  to 
defendant ;  also  for  divers  goods,  &c.,  and  undivided,  &c.,  bargained 
and  sold  by  plaintiff  to  defendant ;  for  money  lent  by  plaintiff  to  defendant ; 
for  money  paid  by  plaintiff  for  defendant ;  for  money  received  by  defend- 
ant to  the  use  of  plaintiff;  and  on  an  account  stated  between  the  two ; 
with  a  single  breach. 

The  defendant  took  out  a  summons  to  strike  out  the  first  count,  or  the 

•Mf^-\    second,  or  so  much  of  the  second  *as  related  to  money  due  fiom 

"^    the  defendant  tor  and  in  respect  of  the  plaintiff  having,  at  the  re- 
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qiiest  of  the  defendant  aod  R.  G.,  found  and  provided  goods  and  chatteky 
&c.    The  summons  was  heard  before  Williams,  J.,  who  dismissed  it. 

In  this  term,  Joseph  Jiddison  obtained  a  rule  nisi  to  the  same  efiect. 
The  affidavits  in  support  of  the  rule  virere  sworn  only  by  a  party  who 
described  himself  as  ><  John  Andrew  Sharp,  clerk  to  Mrs.  Scott  and 
Tahourdin,  of,"  &c.,  «« agents  for  the  above-named  defendant." 

Sir  JoAn  Bayky  now  showed  cause.  First,  the  rule  must  be  discharged 
on  the  principle  recognised  in  Hume  v.  Lord  WelUsley^  ante,  p.  521. 
Lord  Denman,  C.  J.  No :  the  party  here  is  not  shown  to  be,  or  to  have 
)eeD,  out  of  the  country :  we  did  not  mean  to  lay  down  so  general  a  rule 
as  you  suppose.]  Secondly,  the  court  cannot  interfere  where  a  judge  at 
chambers  has  refused  to  act,  though,  when  he  does  act,  his  act  may  be 
reviewed.  A  refusal  by  a  judge  to  make  an  order  seems  indeed  to  have 
been  considered  as  an  order  in  Wright  v.  EllioU^  5  A.  &  £.  818,  822. 
[Lord  Denman,  C.  J.  That  case  occurred  a  good  while  ago :  the  view 
there  suggested  has  been  corrected  since.  Wightman,  J.,  referred  to  the 
language  of  Mderson^  B.,  in  Morse  v.  ^pperley^  6  M.  &  W.  145.]  (On 
the  merits,  reference  was  made  to  Reg.  Gen.  Hil.  4,  W.  4,  General  Rides 
and  Regulations ^  6,  5  B.  &  Ad.  iv. ;  Morse  y,  James f  11  M.  &  W.  831  ; 
ShepparL  v.  Hales^  13  L.  J.,  N.  S.  £xch.  333 ;  Gilbert  y.  Hales,  2  Dowl. 
&  L.  227 ;   Weeton  v.  Woodcut,  5  M.  &  W.  143. 

*  Joseph  Addison,  contra,  contended  that  the  full  court  could  do  rmMa 
vrhatever  a  single  judge  could  do.  '- 

Lord  Denman,  C.  J.  No.  When  a  judge  has  refused  to  make  an 
order,  we  cannot  review  that  decision. 

CoLEBiD6S,(a)  and  Wightman,  Js.,  concurred. 

Rule  discharged  with  costs. 

(a)  Paucson,  J.,  had  left  the  court. 


The  QUEEN  against  The  Provost  and  College  of  ETON.     Friday, 

January  ZWh. 

Copjbold  land  was  deviied  to  A.  for  life,  remainder  to  fire  person?,  as  tenants  in  common ; 
A.  was  admitted.  AAer  his  death,  the  five,  having  contracted  to  sell*  to  B.,  severally  sur- 
rendered to  the  use  of  B.  in  fee,  which  surrender  was  accepted  by  the  lord.  Hdd,  That  B., 
OD  claiming  admittance)  must  pay  live  fees,  and  that  the  admittance  would  require  five 
stamps. 

ScHOMBEBG,  in  last  Michaelmas  term,  obtained  a  rule  calling  on  the 
lords  of  the  manor  of  Everdon  in  Northamptonshire,  (the  provost  and  col- 
lege of  Eton,)  and  their  steward  and  deputy  steward,  to  show  cause  why 
n  mandamus  should  not  issue,  commanding  them  taadmit  Thomas  Burton, 
as  a  tenant  of  the  said  manor,  to  a  certain  piece  or  parcel,  &c.,  pursnant 
to  the  surrender  thereof  by  William  Morris  Nicholson  and  Ann  Winifred, 
his  wife^  Richard  Claxton  and  Frances,  his  wife,  Charles  Morris  Broad, 
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John  Buttress,  and  Mary,  his  ivife,  and  John  Broad,  on  23d  November* 
1844,  to  the  use  of  the  said  T.  Burton,  his  heirs  and  assigns  for  ever. 

By  the  affidavit  in  support  of  the  rule,  the  following  facts  appeared : 

John  Morris,  at  the  date  of  his  V!\\\  and  the  time  of  his  decease,  was 
seised  of  the  copyhold  or  customary  lands  in  the  rule  mentioned,  for  an 
estate  of  inheritance,  according  to-the  custom  of  the  manor  of  Everdon, 
*5271  ^y  ^°Py  ^^  court-rolls  of  the  manor,  being  •a  copyhold  tenant  of 
the  manor.  He,  according  to  the  custom,  having  duly  sunen- 
dered  to  the  use  of  his  will,  made  his  will,  dated  23d  June,  1790,  whereby 
he  devised  the  lands  in  question  to  and  to  the  use  of  his  son  William 
Morris,  and  his  assigns  for  life,  remainders  over,  which  failed,  and,  in 
default  of  the  events  upon  which  they  were  to  take  effect,  he  gave  and 
devised  one  full  and  undivided  moiety  or  half  part  of  the  said  lands  to  his, 
the  devisor's,  daughter  Priscilla,  and  her  assigns  for  life,  remainder  to 
trustees  for  her  life  to  preserve  contingent  remainders,  remainder  to  all 
and  every  the  children,  both  male  and  female,  of  her  body,  and  to  the 
heirs  of  the  body  and  bodies  of  all  and  every  such  children,  if  more  than 
one,  and  the  heirs  of  their  respective  bodies,  to  take  as  tenants  in  comroon, 
and,  if  Priscilla  should  die  leaving  only  one  child,  or  only  one  who  should 
leave  lawful  issue  of  his  or  her  body,  then  to  such  one  child  and  the  heirs 
of  his  or  her  body.  As  to  the  remainder  in  the  other  moiety,  he  de\ised 
it  to  his  daughter  Sarah  for  life,  with  a  like  devise  of  the  remainder  to  her 
issue,  as  in  the  case  of  the  moiety  devised  to  Priscilla  and  her  issue. 

John  Morris,  the  devisor,  died  on  the  10th  May,  1792,  not  having 
revoked,  &c. 

William  Morris,  the  first  tenant  for  life,  was,  on  24th  October,  1807, 
duly  admitted,  to  hold  to  him  and  his  assigns  for  life,  at  the  wiU,  &c.i 
according  to  the  custom,  &c.  He  died  in  February,  1844,  having  had 
DO  issue. 

Priscilla  Morris  married  William  Nicholson,  and  died  in  1825,  having 
had  issue  two  children  only,  namely,  William  Morris  Nicholson,  men- 
tioned in  the  rule,  and  a  child  who  died  in  1810,  an  infant  and  unmarried. 
^^5281  'S^rah  Morris  married  Charles  Broad,  and  died  *in  1825,  havijig 
had  issue  six  children  only,  namely,  Frances  Broad,  who  married 
Richard  Claxto^,  the  two  parties  mentioned  in  the  rule,  Charles  Morris 
Broad,  mentioned  in  the  rule,  Mary  Broad  who  married  John  Buttress,  the 
two  parlies  mentioned  in  the  rule,  John  Broad,  mentioned  in  the  rule,  and 
two  children  who  both  died  in  1823,  having  had  no  issue. 

The  said  several  parties  mentioned  in  the  rule  having  contracted  for  the 
absolute  sale  of  the  lands  in  fee  to  Thomas  Burton,  also  mentioned  in  the 
rule,  did,  on  23d  November,  1844,  (the  three  female  parties  having  been 
separately  examined,  &c.,  and  consenting,  &c.,)  « severally  surrender 
into  the  hands  of  the  lords,"  &c.,  according  to  the  custom,  the  lands  in 
question,  to  the  use  of  the  said  Thomas  Burton,  his  heirs  and  assigns  for 
ever,  according  to  the  custom. 
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On  24th  October,  1845,  Burton  attended  the  customary  court,  delivered 
fo  the  steward  the  surrender,  ivhich  bad  been  duly  presented  by  the  hom- 
age, and  claimed  admittance.  The  steward  accepted  and  entered  the 
surrender,  but  refused  to  admit  Burton  unless  he  would  pay  five  fines, 
fire  fees,  and  for  five  stamps.  Burton  refused  to  pay  more  than  one  fine 
or  fee,  or  for  more  than  one  stamp.  The  lands  in  question  consisted  of 
a  single  copyhold  tenement. 

Id  opposition  to  the  rule,  the  steward  deposed  that  he  had  not  required 
five  fines,  but  only  five  fees  and  five  stamps ;  and  that  the  five  fines  and 
fees  would,  by  reason  of  the  division,  be  together  of  the  amount  only  of 
a  single  fine  and  fee  for  the  whole. 

Hill  now  showed  cause.  The  question  here  is,  whether  five  fees  and 
five  stamps,  or  only  one  of  each,  be  payable  'for  the  surrender  of  r^Roo 
the  five  parties  who  are  tenants  in  common,  and  who  convey  by  a 
single  deed.  Sect.  34  of  stat.  48  G.  3,  c.  149,  enables  stewards  to  refuse 
admittance  until  the  fees  and  stamps  are  paid,  sect.  33  having  imposed  a 
penalty  upon  them  if  they  accept  without  delivering  a  copy  of  court-roll 
properly  stamped.  Therefore,  the  steward  here,  before  admitting,  is  under 
the  necessity  of  taking  the  opinion  of  the  court.  Now,  if  the  testator, 
instead  of  surrendering  to  the  use  of  his  will,  had  conveyed  separately 
to  each  of  the  tenants  in  common,  there  must  have  been  separate  admit- 
tances. In  1  Watk.  Cop.  299,  it  is  said  generally :  « tenants  in  com- 
mon must  be  severally  admitted  and  shall  pay  several  fines ;  they  having 
several  estates  :  here  not  only  being  a  plurality  of  persons  but  of  tenants 
also,  as  the  terms  imply."  [Wightman,  J.  Stat.  55  G.  3,  c.  184, 
Schedule,  Part  I.,  Copyhold^  imposes  a  duty  for  each  admittance,  where 
there  are  several  on  one  piece  of  vellum,  &c.  The  question  may,  there- 
fore, depend  upon  the  form  in  which  the  five  here  convey.]  They  hold 
separate  estates,  and,  in  that  respect,  do  not  resemble  joint  tenants. 
[Lord  Denman,  C.  J.,  referred  to  Mtree  v.  ScuU,  6  East,  476.]  That 
case,  if  it  is  to  be  upheld,  is  conclusive  in  favour  of  the  steward.  It  was 
there  decided  that,  where  heriots  were  claimable  on  a  copyhold  which 
was  held  by  several  tenants  in  common,  each  was  to  pay  a  heriot,  be- 
cause they  required  several  admittances.  It  is  true  that,  as  to  one  point 
ihere  ruled,  namely,  that  after  a  reunion  of  the  interests  in  a  single  party 
the  same  number  of  heriots  would  still  be  required,  the  case  has  been 
overruled  in  Garland  v.  Jekyll^  2  Bing.  273 :  but  so  far  as  it  affects  the 
present  question,  the  decision  ^has  not  been  impeached.  Lord  r*53o 
Coke,  it  is  true,  in  the  Complete  Copyholder,  sect.  56,  p.  130, 
states  that  the  grant  by  two  tenants  in  common,  like  that  by  two  joint 
tenants,  shall  inure  as  one  grant,  and  that  one  fine  only  is  due.  Lord 
Ellenborough,  in  ^ttree  v.  Scuttf  thought  there  was  some  mistake  in  the 
printing  of  this  passage.  In  the  note  to  the  report  of  Rex  v.  Mildmay^ 
in  2  Nevile  and  Manning,  798,  it  is  shown  that  in  the  two  first  cited  de- 
cisions, as  well  as  that  in  Holloway  v.  Berkeley^  6  B.  &  C.  2,  there  waj 
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a  misapprehension  of  the  placitum  in  2  Fitz.  Abr.  28,  tit.  Hariotiy  pi.  I, 
and  it  is  argued  that  the  hertots  must  always  be  paid  for  each  tenement, 
even  after  a  reunion.     Holloway  y.  Berkeley^  in  efiect,  not  only  confirms 
Garland  t.  Jekyll,  bnf,  as  to  the  point  now  before  the  court,  recognises 
Attree  v.  Scutt,     The  surrender  to  the  use  of  the  will  cannot  alter  the 
case:  the  surrender  gives  no  estate  to  the  surrenderee  till  admittance; 
the  tenancy  is  still  in  the  surrenderor ;  Rex  v.  Dame  Jane  SIP.  Jolm  Mili- 
may^  5  B.  &  Ad.  254.     The  equitable  estate,  indeed,  passes  by  the  sur- 
render ;  1  Walk.  Cop.  124 ;  but  that  is  because  the  surrenderee  has  an 
equity  without  admittance :  here  the  question  is  as  to  the  right  to  admit- 
tance.    Even  if  four  of  the  tenants  in  common  had  conveyed  to  the  fifth, 
this  last  could  not  be  tenant  of  all  till  he  had  been  severally  admitted  to 
the  four  estates ;  a  release  to  him  could  not  make  him  tenant.    In  Ftshtr 
V.  Wiggj  1  Ld.  Raym.  622,  631,  where  the  question  was  whether  the 
words  of  the  surrender  created  a  joint  tenancy  or  a  tenancy  in  common, 
Lord  Holt  said:  <<The  same  mischief  will  happen,  by  construing  this 
*5*Jn     ^°  ^  ^  tenancy  in  common,  viz.,  to  make  'five  copyhold  estates, 
■*     where  otherwise  there  would  be  but  one,  and  the  lord  will  have 
five  fines."    In  1  Scriven,  Cop.  297,  (4th  ed.,)  it  is  said:  "Tenants  in 
common  are  altogether  different  from  either  joint  tenants  or  coparceners ; 
there  is  no  survivorship  between  them,  and  as  they  take  and  transmit 
several  estates,  they  cannot  release  to  each  other,  and  the  customary  heir 
of  each  must  be  admitted." 

Schomberg^  contra.  The  fallacy  of  the  argument  on  the  other  side  lies 
in  confounding  the  question,  whether  the  five  estates  are  several  inter  se, 
with  the  question  whether  ibey  are  several  so  iar  as  respects  the  finf. 
The  tenant  for  life  has  been  admitted:  that  is  an  admittance  of  the  le-; 
mainderman.  In  default  of  special  custom,  which  is  not  suggested, 
nothing  is  due  from  the  tenant  in  rematxKler  on  the  death  of  the  tenant 
for  life. (a)  The  passage  in  Coke  is  allowed  to  be  in  favour  of  this  appli- 
cation ;  and  there  is  no  ground  for  supposing  that  there  has  been  an  error 
in  the  printing.  It  is  relied  on  by  Mr.  Serjt.  Scriven,  whose  authority  is 
the  same  way,  and  who  says  (vol.  i.  p.  348):  "Tenants  in  common  are 
to  be  admitted  severally,  and  must  therefore  pay  several  fines ;  and  as 
there  is  no  sunivorship  between  them,  their  respective  heirs  must  also  be 
admitted  and  pay  several  fines.  But  if  tenants  in  common  join  in  a  sur- 
render of  the  entirety  of  the  copyhold  lands,  although  perhaps  such  sur- 
render would  operate  as  a  conveyance  of  distinct  estates  by  each,  yet  one 
fine  only  would  be  due  on  the  admission  of  the  surrenderee,  because  of 
the  reunion  of  the  several  undivided  shares."  [Wightmax,  J.  When 
*5*?21  *^^  ^^^y  become  reunited  i]  Perhaps  it  would  be  more  corrert 
to  say  that  they  were  never  divided.  [Coleridge,  J.  Ho^ 
many  heriots  would  there  be  on  the  deaths  of  the  tenants  in  common?] 
Probably  five,  because  the  ser\ices  are  distinct*    But  that  doe^  not  deciJ* 

(a)  See  1  Scriven,  Cop.  342,  (4th  ed.^ 
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the  question  of  fine.  In  ^ttree  v.  Scuttj  6  East,  476,  the  question  arose 
as  to  the  fine  payable  on  the  admittance  of  the  ownef  of  tne  several  tene- 
ments: here,  if  the  five  tenants  in  common  had  claimed  admittance,  a 
fine  might  have  been  claimed  from  each.  As  to  the  case  in  2  Fitz.  Abr. 
28,  tit.  Hariott^  pi.  1,  Bayley,  J.,  in  HoUoway  v.  Berkeley^  6  B.  &  C.  15, 
says,  it  « is  the  case  not  of  the  creation  of  a  tenancy  in  common,  but  of  a 
severance  of  the  estate  into  distinct  parcels,  and  the  alienation  of  one  of 
those  parcels.'* 

Lord  D£NMAN,  C.  J.  This  is  a  ve.**y  clear  case.  .\n  admittance  is 
required  in  respect  of  distinct  interests,  which  need  distinct  stamps.  The 
es!»?es  arc  not  reunited  till  the  admittance  is  completed. 

Coleridge,  J.(a)  It  is  admitted  that,  if  the  five  were  separately 
a'Jmitted,  they  would  be  in  of  several  estates,  and,  if  so,  of  distinct  tene- 
ments.  Such  admittances  would  operate  according  to  the  estates :  if  of 
joint  tenants,  as  of  a  joint  tenement.  Here  the  tenements  are  several  till 
they  become  reunited  by  the  admittance  of  the  surrenderee ;  and  each  of 
the  fire  tenants  in  common  performs  a  distinct  act  towards  the  surrenderee's 
admittance. 

WiGiiTMAV,  J.  I  am  of  the  same  opinion,  on  the  ground  that  the 
admission  of  the  tenant  for  life  gave  'separate  estates  in  remainder  r,»  «« 
10  (lie  tenants  in  common.  Therefore,  as  in  HoUoway  v.  Berkeley^ 
G  B.  &  C.  2,  each  would  have  a  separate  tenement,  and  would  require 
separate  admittances  and  be  liable  to  separate  heriots,  there  haWng  beeh> 
so  far,  no  reunion.  Rule  dischai^ed. 

(ff)  Pattrfion,  J^  h«d  leA  dte  court 
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ladkrtment  for  causing  to  be  pnblished  in  a  newspaper  a  libel  on  K.  Tlie  libel  told  a  storf 
ot'  K^  and  added  comments  on  tbe  story,  giving  it  a  ridicnlotis  chamctor. 

Tl)«  editor  of  tho  paper  dejioecd  that  defeiula'it  asked  him  to  show  K.  up,  and  comnnuni' 
cat'sd  the  story,  which  the  e<litor  told  to  a  reporter  for  the  paper;  and  that  this  story  was, 
suljiitanttally,  what  was  published:  that,  before  the  publication  appeared,  defendant  re- 
msiiced  on  the  delay:  and  that,  ailer  tlio  article  come  out,  defendant  expressed  approbatxii 
ofi«, 

HfU  that,  on  diiB  evidence,  a  jury  might  find  that  the  defendant  authoHxed  the  pnb1}catto<i 
of  the  particular  libel,  notwithstanding  the  comments  added,  and  although  it  appealed  tone 
the  editor  hud  heard  the  .^tory  beibre  defendant  told  it  to  hbxL 

Thz  defendant  was  indicted  fi)r  publishing,  and  causing  and  procunr}c: 
to  be  published,  in  a  newspaper  called  the  Liverpool  Chronicle,  a  •iuel  on 
the  Rev.  Joshua  King. 

The  libel,  set  out  in  the  indictment,  imputed  that  the  «myrmidonG'' 
of  the  prosecutor  had  poisoned  some  foxes,  in  the  country  hunted  over  by 
the  hounds  of  Sir  W.  M.  Stanley,  and  had  hung  their  bodies  up  by  the 
neck ;  and  that  the  tenantry  of  Sir  W.  M.  Stanley,  by  way  of  retaliation, 
had  hung  up  effigies  of  the  prosecutor  and  his  brother,  with  foxes'  taib 
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appended.  Some  comments  were  added,  exhibiting  the  prosecutor  in  a 
ludicrous  light  \vith  respect  to  these  transactions. 

Plea ;  Not  g;uilty.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Spring  assizes. 
ifrrs4-t  1845,  the  editor  of  the  newspaper  *stated  that  the  defendant  had 
expressed  a  wish  to  him  that  he  would  «  show  up"  the  prosecutor 
and  his  brothery  and  had  lold  witness  the  story.  That  the  witness  con)- 
municated  it  to  a  reporter  for  the  paper;  and  that  the  ]ibel  Was  sub- 
stantially what  was  so  communicated.  That  afterwards,  and  before  tlie 
publication,  the  defendant  had  remarked  to  the  witness  tliat  the  ani^i^ 
had  not  yet  appeared.  That,  after  the  article  had  appeared,  the  detitr.'.l- 
ant  told  the  witness  that  he  had  seen  it,  and  that  he  liked  it  very  much. 
That  the  witness  had  heard  the  story  before  the  defendant  told  it  to  him. 

The  learned  judge  left  it  to  the  jury,  upon  this  evidence,  to  say  whether 
the  defendant  had  caused  the  libel  to  be  published,  remarking  that  his 
approbation  of  it  after  publication  was  evidence  to  show  that  it  was  such 
an  article  as  he  wished  lo  be  publislicd. 

Verdict:  Guilty. 

Sir  jP.  Kellyj  Solicitor-General,  now  moved  for  a  new  trial.  The  lan- 
guage of  the  defendant,  requesting  the  editor  to  «  show  up"  the  prose- 
cutor, if  it  authorized  any  libellous  publishing  at  all,  cannot  be  construed 
into  an  authority  to  pubiit^h  a  particular  libel,  not  then  written,  and  cannof, 
therefore,  fix  the  defendant  with  criminal  liability  for  the  publication.  In 
Hex  V.  Paine  J  Carth.,405 ;  S.  C.  5  Mod.  163,  as  reported  in  Carthew,  the 
defendant  was  indicted  for  composing,  making,  writing  and  publishing  a 
libel:  the  jury  acquitted  him  of  the  publishing,  and  found  specially  that 
he  wrote  the  libel,  dictated  to  him  by  a  person  unknown.  And  the  court 
♦^'iol  ^^*^'  "1^<?'"C  it  appears,  *that  this  was  the  first  time  the  matter 
was  reduced  into  writing,  for  it  was  written  from  the  mouth  of 
the  author,  so  that  the  writing  seems  to  be  the  very  making  this  libel. 
He  who  dictated  cannot  be  indicted  for  making  this  libel,  because  he  di*! 
not  write  it."  It  is,  however,  true  that,  in  Modern  Reports,  the  languai^ 
of  the  court  appears  to  be  different,  and  they  are  reported  to  have  said : 
«<  if  one  dictate,  and  another  write,  both  are  guilty  of  making  it."(«) 
Here,  however,  the  evidence  was  that  the  matter  published  did  not  in 
fact  agree  with  what  was  communicated  by  the  defendant.  The  de- 
fendant only  told  the  story :  the  comments,  which  give  a  ridiculous  cha- 
racter to  the  whole,  are  added.  Would  the  defendant  have  been  liable 
if  the  editor  had  inserted  an  imputation  of  murder  ?  It  is  true  thiit,  on 
seeing  what  was  published,  he  expressed  his  approval  of  it :  but  this 
could  apply  only  to  what  he  had  previously  communicated.  Wherei 
indeed,  a  defendant  has  furnished  a  manuscript,  from  which  the  libel  is 
published^  and  it  appears  that  certain  parts  of  the  manuscript,  as  fur* 

(a)  The  report  in  5  Mod.  163,  which  is  dated  7  W.  3,  concludes  with  Uie  wonla  "t^^ 
adjoumatur."    The  report  in  Csrtbew  is  dated  9  W.  d. 
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nished,  have  been  erased  and  the  erased  parts  not  published,  the  defend- 
dnt  is  nevertheless  liable :  but,  in  such  a  case,  there  is  this  restriction, 
that  the  erased  parts  must  not  qualify  the  meaning  of  what  was  published , 
Ttnpley  v.  Blabtyj  2  New  Ca.  437.  Here  the  variance  is  produced  b} 
the  publisher  having  added,  not  omitted,  matter. 

Lord  DcKMAN,  C.  J.  I  do  not  know  that  there  is  any  case  in  t-^mq 
point:  but  on  general  principles  this  rule  must  *be  refused.  If  a  ^ 
roan  request  another  generally  to  write  a  libel,  he  must  be  answerable  for 
any  libel  written  in  pursuance  of  his  request :  he  contributes  to  a  mis* 
demeanor,  and  is  therefore  responsible  as  a  principal.  He  takes  his  chance 
of  what  is  to  be  published.  Here  the  defendant  first  desires  the  news- 
paper editor  to  «  show  up"  the  prosecutor,  and  communicates  to  him  the 
particulars  of  the  story  which  afterwards  appears  in  the  newspaper.  Having 
given  this  general  authority,  he  meets  the  editor  and  says  that  the  article 
has  not  appeared.  That  which  did  in  fact  form  the  foundation  of  the 
libel,  and  which  the  editor  communicated  to  the  reporter,  was  what  the 
defendant  communicated  to  the  editor:  and,  after  the  publication,  it  was 
approved  of  by  the  defendant.  It  is  observed  that  there  were  additions: 
but  the  editor  said  that  what  the  defendant  communicated  was  substan- 
tially what  was  published.  If  we  held  this  not  to  be  a  publication  by 
the  defendant,  we  must  go  the  length  of  exonerating  a  party  who  gives 
instructions  for  a  libel  in  every  case  where  the  libel  published  departs 
from  the  instructions  by  a  single  word.  It  is  enough  that  there  is  a  sub- 
stantial identity.  I  have  no  doubt  that  a  man  who  employs  another 
generally  to  write  a  libel  must  take  his  chance  of  what  appears,  though 
something  may  be  added  which  he  did  not  state.  Here  I  have  not  the 
slightest  doubt.  There  is,  first,  an  employment ;  secondly,  an  identity 
of  subject  matter :  thirdly,  a  complaint  of  the  delay  in  the  publication : 
fourthly,  an  approval :  fifthly,  evidence  that  the  libel  is  substantially  that 
^hich  was  communicated.  A  variance  is  out  of  the  question,  in  the  situa- 
tion in  which  this  party  has  placed  himself.  That  which  did  appear  is 
^hat  he  instigated  and  approved  of. 

'Coleridge,  J. (a)  I  agree  on  a  very  short  ground.  The  ques-  ^0M^ 
tion  is,  whether  there  be  evidence  that  the  defendant  approved  of  ^ 
tidt,  not  a,  libel.  He  desires  the  editor  to  «« show  up*'  the  prosecutor. 
I  agree  that  that  direction  might  admit  of  different  interpretations,  m  to 
the  strength  of  the  publication  intended.  But  communications  are  mad<^ 
at  the  same  time.  I  do  not  put  the  argument  beyond  this,  that  mate- 
rials are  furnished.  Then  complaint  is  made  that  the  expected  publica- 
tion does  not  appear:  that  perhaps  may  not  carry  the  proof  much  farther- 
But,  when  it  does  appear,  the  defendant  gives  judgment  against  himself 
by  approving  of  it.  Therefore  we  have  both  a  general  authority  to  puo- 
iish,  and  an  approval  of  the  particular  publication. 
WiGHTifAN,  J.    The  question  is,  whether  there  was  evidence  sufficient 

(a)  Fftttesoiit  J^  had  left  th«  ooiuL 
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to  warrant  the  jury  in  finding  that  the  defendant  authorized  the  pabliea* 
tion  of  this  libel.  It  appeared  to  me  proper  to  be  left  to  them  whether. 
on  this  evidence,  they  believed  that  this  libel  was  what  the  defendant 
ineant  to  be  published.  It  would  be  very  dangerous  to  allow  a  man  to 
direct  a  libel  to  be  published  on  a  particular  subject,  and,  after  be  has 
approved  of  what  is  published,  to  defend  himself  on  the  ground  that  some- 
thing has  been  added  to  his  original  communication.  The  Solicitor- 
General's  argument,  that  the  defendant  might  as  well  be  held  liable  for  a 
libel  imputing  murder,  becomes  inapplicable  in  a  case  where  the  libtl 
actually  published  is  approved  of  by  the  defendant.  And,  as  my  Lord 
*5381  ^^^  pointed  out,  the  libel  *is  here  substantially  identified  with 
the  matter  communicated.  I  think  there  was  evidence  to  warrant 
the  verdict.  Rule  refused. 


CHARLES  BLAKESLEY  against  JOSEPH  SMALLWOOD  and  JOHN 
SMALLWOOD,  Executors  of  JOHN  DARLASTON  BLAKESLEY. 

To  assumpsit  against  an  executor,  or  an  account  stated  by  hiin  aa  executor,  a  set-off  fi>r  debts 
due  from  plaintiff  to  testator  in  his  lifetime  may  be  pleaded.  So  held  on  demonn  10 
the  replication. 

The  plea  averred  that  the  debt  set  off  was  equal  in  amount  to  the  damages  sustained  bj 
the  breach  of  the  promises.  The  plaintiff  replied,  as  to  1403(.,  parcel  of  the  set-off,  the 
Statute  of  Limitations ;  and  further  replied  that  plaintiff  was  not  indebted  to  testator,  tf 
(itefendant  as  executor,  beyond  the  14D3/.,  modo  et  ibrmli;  witli  a  single  conclusioo  to 
the  court  as  to  the  whole  replication.     Held,  on  special  demurrer,  a  bad  conclusion. 

^tMsre,  whether  the  replication  was  bad  for  duplicity. 

Assumpsit  against  the  defendants  as  executors  of  John  Darlaston  Blakes- 
ley. The  first  count  charged  that  J.  D.  B.,  in  his  lifetime,  was  indebted 
to  plaiutiQ'for  crops  of  corn,  &C.9  bargained  and  sold  by  plaintiff  to,  and 
accepted  by,  J.  D.  B.,  for  work  and  labour  done,  and  manure,  &c.,u$edy 
by  plaintiff  in  preparing  land  for  J.  D.  B.,  for  goods  sold  and  delivered 
by  plaintiff  to  J.  D.  B.,  for  work  and  labour  done,  and  materials  therefore 
provided,  by  plaintiff  for  J.  D.  B.,  for  money  lent  by  plaintiff  to  J.  D.  B., 
for  money  paid  by  plaintiff  to  the  use  of  J.  D.  B.,  and  for  money  due  to 
plaintiff  from  J.  D.  B.  on  accounts  stated  between  plaintiff  and  bioi; 
promise  by  J.  D.  B. 

Second  count :  that  defendants,  as  executors,  were  indebted  to  plain- 
tiff on  accounts  stated  between  plaintiff  and  defendants  as  executors, 
pi'omise  by  defendants  as  executors. 

There  was  a  single  breach ;  non-payment  by  J*  D.  B.  in  his  life,  or 
defendants  sinpe  hjs  death.     Damages  2000/. 

*5391        *^^^^  (^^  fourth).     That  plaintiff,  before  and  at  the  time  of  the 

^    death  of  J.  D.  B.,  to  wit,  2d  April,  1842,  was  indebted  to  J.  D.  B. 

*n  a  large  sum  of  money^  to  wit,  a  sum  equal  to  the  amount  of  the  damages 
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iQstained  by  plaintiff  by  reason  of  the  breacbes  of  the  proxnises  in  tbe 
(Ifclaration  mentioned,  for  divers  crops  of  corn,  &c.»  before  then  bargained 
Slid  sold  by  J.  D.  B.  to  plaintiff  at  bis  request,  and  by  plaintiff,  under 
and  by  virtue  of  svdh  bargaia  and  sale,  then  accepted,  had,  received  and 
disposed  of,  and  fiHr  goods,  &c.,  before  then  sold  and  delivered  by  J.  D.  B., 
to  plaintiff  at  his  request,  and  for  work  then  done  and  materials,  &c.,  then 
found  and  provided  by  J.  D.  B.  for  pbintiff  at  his  request,  and  for  money 
theo  lent  by  J.  D.  B.  to  plaintiff  at  his  request,  and  for  money  then  paid- 
by  J.  D.  B.  for  the  use  of  plaintiff  and  at  his  request,  and  for  money  then 
found  to  be  due  from  plaintiff  to  J,  D.  B.  upon  divers  accounts  then 
stated  between  plaintiff  and  J.  D.  B.,  and  for  the  use  and  occupation  of 
divers  messuages,  &c.,  of  J.  D.  B.,  by  plaintiff  at  his  request  and  by  the 
bufierance,  &c.,  of  J.  D.  B.,  for  a  long  time  then  elapsed,  had,  held,  used, 
&c. ;  which  said  sum  of  money,  wherein  plaintiff  was  so  indebted,  was 
to  be  paid  by  plaintiff  to  J.  D.  B.  on  request,  and  has  never  been  paid, 
although  plaintiff  was  often  re(|dest«d  by  J.  D.  B.  to  pay  the  same,  and, 
at  the  time  of  tbe  commencement  of  this  suit  and  still  is  due  and  owing 
from  plaintiff  to  defendants  as  executors  as  aforesaid  ;  and  against  which, 
the  said  sum  so  due,  &c.,  defendants,  as  executors  as  aforesaid,  are  ready 
and  willing,  and  hereby  offer,  to  set  off  and  allow  to  plaintiff  the  whole 
amount  of  the  damages  sustained  by  plaintiff  by  reason  of  the  breaches, 
&c.,  according  to  the  form  of  the  statute. 

^Replication.  That  the  several  causes  of  set-off  in  the  plea  r*^4Q 
mentioned,  so  far  as  the  same  relate  to  the  sum  of  1493/.  bs.  4d.  *- 
parcel  thereof,  did  not,  nor  did  any  or  either  of  them,  accrue  to  J.  D.  B. 
at  any  time  within  six  years  next  before  the  commencement  of  this  suit : 
and  plaintiff  further  says  that  he  was  not  indebted  to  J.  D.  B.»  nor  is  he 
indebted  to  defendants  as  executors  aforesaid,  beyond  the  said  sum  of 
14931.  5«.  4i2.,  in  manner  aad  form  as  in  the  plea  is  alleged.  Verifi- 
cation. 

Demurrer,  assigning  for  causes  the  matters  afterwards  insisted  on. 
Joinder. 

The  case  was  argued  in  tbe  vacation  after  last  Trinity  term.(a) 

Peacock^  for  the  defendants.  The  allegation  that  14932.  of  the  set«off 
is  barred  by  the  statute  of  limitations  meets  the  whole  plea,  which  merely 
claims  a  set-off  on  account  of  a  debt  alleged  to  be  equal  to  the  damages 
due  on  the  breach  in  tbe  declaration.  Whatever  shows  that  the  sum  due 
to  defendants  is  less  than  the  sum  due  from  them  defeats  the  plea  totally. 
What  follows,  also,  if  true,  totally  defeats  the  plea.  The  replication, 
therefore,  is  bad  for  duplicity.  The  sums  here  become  material,  as  where 
ft  payment  of  a  sum  named  is  pleaded  as  satisfaction.  [Coleridgi!:,  J. 
Suppose  the  first  part  only  pleaded,  and  issue  joined,  and  plaintiff  to 
prove  only  lOOOf.  due,  and  the  defendants  to  prove  a  set-off  of  only  1000/.  J 
The  plea  would  then  be  proved.    [Coleridge,  J.    Yet  the  sum,  which 

(a)  JuBe3t<i,i845.    Sefixe  Lofd  Deaman, C.  J^  IFUlinns, and  Coleriage,  Ja. 
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*54n  ^^^  ^*y  ***  material,  would  not  be  proved.]  The  proper  repli- 
cation would  be  that  the  plaintiff  was  not  indebted  in  a  sum  equal 
to  the  damages.  Secondly,  the  replication  is  bad  for  dinding  the  set-off; 
Briscoe  v.  HiUj  10  M.  &  W.  735.  Such  a  method  of  pleading  might 
lead  to  issues  triable  by  different  modes,  and  prevent  the  other  side  from 
making  a  single  answer,  as  was  the  case  in  Solomon  v.  Lyon^  1  East,  370. 
The  conclusion  also  is  wrong;  the  replication  ends  with  a  direct  traverse, 
but  concludes  to  the  court. 

^spinaUj  contra,  was  then  called  on  by  the  court.  The  plea  is  bad. 
The  set-oflf  is  pleaded  to  all  the  declaration  :  but  the  last  count  is  on  an 
account  stated  with  the  defendants,  to  which  a  set-oflf  of  a  debt  due  from 
the  testator  is  no  answer.  In  2  Williams's  Exec.  1473,  (3d  ed.)  it  is 
said :  «  By  stat.  2  Geo.  2,  c.  22,  s.  13,  where  either  party  sties  or  is  sued 
as  executor  or  administrator,  where  there  are  mutual  debts  between  the 
testator  or  intestate  and  either  party,  one  debt  may  be  set  against  the 
other.  But  in  an  action  by  an  executor  in  his  own  name  to  recover 
money  due  to  the  testator  in  his  lifetime  and  received  by  the  defendaot 
aftor  his  death,  the  defendant  cannot  set-oflf  a  debt  due  to  him  from  the 
testator."  Reference  is  there  made  to  Tegetmeyer  v.  Lumley^  note  (a)  to 
Hutchinson  v.  Sinrges^  Willes,  264.  The  account  stated  with  the  execa- 
tors  might  be  in  respect  of  a  bill  held  by  the  testator,  but  not  becoming 
due  till  after  his  death :  in  that  case,  there  would  clearly  be  no  set-off. 
As  to  the  conclusion  of  the  replication,  in  Briscoe  v.  /fi//,  the  court  held 
that  the  answer  to  the  set-oflf  was  new  matter,  and  ought  not  to  have  con- 
wpLAoi  eluded  to  the  country.  With  respect  to  'the  body  of  the  replica- 
^  tion:  in  Fairtkome  v.  Donald^  13  M.  &  W.  424,  the  Court  of 
Exchequer  expressed  a  doubt  as  to  this  mode  of  pleading;  and  Parke,  B., 
suggested  that  a  general  replication  of  the  statute  of  limitations  would  be 
enough :  but  it  seems  more  reasonable  to  allow  the  plaiotiflT  to  reply  the 
statute  to  a  part  of  a  set-oflf,  and  any  distinct  answer,  as  payment,  to  the 
residue :  otherwise,  if  the  defendant  prove  a  claim  exceeding  the  sum 
barred  by  the  statute,  the  plaintiflf  is  without  resource. 

Peacock^  in  reply.  The  rule,  as  laid  down  in  the  passage  cited  from 
Williams  on  Executors,  is  undoubtedly  correct,  but  does  not  apply  to  the 
case  where  an  executor  is  defendant.  An  executor  may  sue,  in  that  cha- 
racter, for  a  debt  accruing  to  him,  as  executor,  since  the  intestate's 
death  :  and  the  eflfect  of  a  set-oflf  would  be  to  interfere  with  the  distribu* 
tion  of  the  assets,  and  to  give  the  defendant  a  preference.  But,  where 
the  defendant  is  sued,  as  executor,  on  an  account  stated,  it  must  be  in 
respect  of  something  due  before  the  death  of  the  testator :  he  cannot  state 
an  account,  as  executor,  in  respect  of  a  debt  accruing  to  himself:  he 
cannot,  as  executor,  contract  a  fresh  debt,  though  he  may  well,  as  execu- 
tor, have  a  fresh  claim  in  respect  of  a  debt  owing  to  the  testator,  solven- 
dum  in  futuro,  as  where  a  bill  is  given  in  the  testator's  life,  but  becomes 
due  after  his  death.    So,  if  the  testator  had  been  surety,  and  the  liability 
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accrued  after  his  death.  Therefore  the  account  stated  cannot  but  be  in 
respect  of  some  claim  as  to  which  there  might  be  mutual  credit  on  account 
of  money  owing  from  the  testator.  [Coleridge,  J.  In  2  Williams's 
Exec.  *1389,  it  is  said  :  «« It  seems  to  have  been  once  considered,  r»54o 
that  wherever  an  action  was  brought  against  an  executor  or  ad- 
KDiDistrator,  on  promises  laid  to  have  been  made  by  him  after  the  death 
of  the  testator  or  intestate,  he  was  chargeable  in  his  own  right,  and  not  in 
bis  representative  capacity.  The  more  modern  authorities  have,  however, 
established,  that,  in  several  instances,  the  executor  may  be  sued,  a«  ex- 
ecutoTy  on  a  promise  made  by  him  as  executor,  and  that  a  declaration 
ibunded  on  such  promise  will  charge  the  defendant  no  further  than  a 
declaration  on  a  promise  of  the  testator. "(a)]  That  clearly  shows  that 
against  such  liabilities  a  debt  due  from  the  testator  may  be  set  off.  *  But, 
if  the  plea  be  even  ambiguous  in  this  respect,  the  replication  ought  to  have 
shown  that  the  contract  in  the  declaration  was  with  the  executor  in  his 
individual  character.  [Coleridge,  J.  The  statement  of  account  by  the 
executor  may  perhaps  be  said  to  be  a  new  consideration  moving  from  him.] 
If  it  is  merely  a  statement  of  account  in  respect  of  liabilities  of  the  tes<- 
tator,  (and  it  is  difficult  to  conceive  any  other  statement  made  by  a  party 
as  executor,)  there  is  a  muiuil  credit  shown  between  the  testator  and  the 
plaintifr.  Otherwise,  it  would  follow  that  an  executor,  by  admitting  that 
a  testator  owed  money  in  his  lifetime,  could  make  himself  personally 
liable  without  assets.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (January  22d,)  delivered  the  judg- 
ment of  the  court. 

This  is  an  action  brought  against  the  defendants  as  'executors  t^t^aa 
of  John  Darlaston  Blakesley,  deceased:  and  the  declaration  con- 
tains counts  for  goods  sold,  work  and  labour,  and  the  money  counts,  with 
an  account  stated  between  plaintiff  and.  the  deceased.  There  is  also  a 
count  upon  an  account  stated  between  the  plaintiff  and  the  defendants  as 
executors,  upon  the  effect  of  which  the  question  mainly  arises ;  and  a 
general  breach  is  assigned,  with  damages  2000/. 

To  this  there  is  a  plea,  stating,  in  substance,  that  the  plaintiff,  before 
and  at  the  time  of  the  death  of  the  testator,  was  indebted  to  him  in  a  sum 
of  money,  to  wit,  a  sum  equal  to  the  amount  of  the  damages  in  the  decla- 
ration, speciiying  the  nature  of  the  several  demands,  and  stating  them  to 
have  been  payable  on  request,  and  that  they  were  remaining  unpaid  to  the 
testator,  and  also  to  the  defendants  as  executors,  at  the  commencement 
of  the  suit ;  and  the  plea  concludes  by  claiming  a  set-off. 

The  replication  states  that,  as  to  1493/,  bs.  4t/.,  parcel  of  the  said  seve- 
ral causes  of  set-off,  the  same  did  not  accrue  to  the  deceased  within  six 
years  before  the  commencement  of  the  suit,  and  that  the  plaintiff  was  not 
iudebted  to  the  deceased,  and  is  not  indebted  to  the  defendants,  as  exe- 

(a)  See  this  applied  to  t)ie  case  of  an  account  stated,  in  Jskby  t.  Mibyt  7  B.  &  C.  444 ;  and 
jtulgmeDt  of  Uolioyd,  J.,  p.  4^1. 

VOL.  vui.  40  2D 
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cutors  as  aforesaid,  beyond  the  said  sum  of  1493/.  5«.  4d. :  and  this  he 
is  ready  to  verify. 

And  to  this  replication  there  is  a  special  dex&uiTer»  to  which  we  ^all 
brifflv  advert  hereafter. 

But,  upon  the  argument,  the  plaintiflf^s  counsel,  declining  to  siistoin  the 
replication,  proceeded  to  show  that  the  plea  was  bad,  on  general  demur- 
rer, as  it  was  incumbent  upon  him  to  do.  And  the  objection  was  that, 
whereas  the  declaration  contained  a  count  (the  last)  upon  an  account 
stated  between  the  plaintiff  and  the  defendants,  a  set-off  for  a  demand  or 
*5451  ^^""^°^^  ^^^  *from  the  plaintiff  to  the  testator  is  inadmissible  in 
point  of  law ;  and  that  therefore  the  plea,  being  bad  as  to  one 
count  in  the  declaration,  was  bad  altogether.  And,  if  that  count  had 
been  upon  an  account  stated  between  the  plaintiff  and  the  defendants  in 
their  individual  capacity,  there  might  have  been  weight  in  the  objeciion. 
But  the  whole  declaration,  including  the  last  count,  is  founded  upon  their 
liability  as  executors  ;  and  that  last  count  alleges  the  account  to  have  beep 
stated  with  them  (<as  executors."  In  no  other  respect  (nothing  else  ap- 
pearing) could  they  have  been  liable  at  all  for  the  debts  of  the  testator: 
and  unless,  when  they  are  so  sued,  they  are  allowed  to  show  that  the  tes- 
tator was  not  indebted  to  the  plaintiff,  they  may  be  without  defence,  and 
yet  the  plaintiff  have  no  just  demand  against  them  at  all.  A  pka,  there- 
fore, which  shows  that  the  testator  in  his  lifetime  had  a  demand  against 
the  plaintiff  greater  than,  or  equal  to,  the  damages  from  the  all^ 
breach  of  the  promises  in  the  declaration,  and  that  the  same  was  due  and 
owing  at  the  commencement  of  the  suit  (which  this  plea  alleges)  to  the 
defendants  «  as  executors,"  does  disclose  a  sufficient  defence,  and  is,  we 
think,  an  answer  to  the  action. 

With  respect  to  the  replication,  we  are  not  aware,  as  has  been  observed 
already,  that  any  arguments  were  offered  to  sustain  it.  Whether  the  re- 
plication be  double  or  not,  (that,  however,  is  one  of  the  causes  of  special 
demurrer,)  we  do  not  deem  it  needful  to  consider,  as  there  is  another  cause 
assigned  which  seems  to  us  to  be  sufficient.  But,  whether  double  or  not, 
the  replication  obviously  consists  of  two  parts :  first,  that,  as  to  the  sum 
•5461  ^^  i493/.  5^.  4rf.,  parcel  of  the  causes  of  set-off  *in  the  plea  roeo- 
^  tioaed,  the  same  is  barred  by  the  Statute  of  Limitations ;  and, 
second,  that  the  plaintiff  never  was  indebted  to  the  testator,  nor  is  indebted 
to  the  defendants  as  executors,  beyond  that  sum :  «<and  this  he  is  rt^ady 
to  verify."  Now,  as  to  the  latter  part,  that  the  plaintiff  never  was  indebt- 
ed, except  as  to  part  of  the  set-off,  no  appropriate  issue  is  tendered.  As 
to  this,  the  conclusion  ought  to  have  been  to  the  country :  and  this,  being 
pointed  out  as  a  cause  of  special  demurrer,  must,  we  think,  prevail :  ana, 
therefore,  upon  the  whole,  our  judgment  must  be  for  the  defendants. 

Judgment  for  defendants. 

SITD   OF  HILABT  TER^ 
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•HILARY  VACATIONS)  [♦547 

The  QUEEN  against  The  Inhabitants  of  HEYOP.    Tuesday,  February  3d. 

Two  justices,  acting  in  and  for  the  county  of  R.,  made,  on  13tk  of  November,  an  order  undci 
staL  9  6.  4,  c.  40,  for  removing  a  lunatic  from  a  pariah  to  which  he  was  cliargcabie,  Ui 
tliat  county,  to  a  house  licensed  for  the  reception  of  lunatics  in  the  county  of  S.  Tlioy  at 
the  same  time  inquired  into  tlie  lunatic's  settlement,  but,  receiving  only  IiearNiy  eviilence, 
made  no  order  of  maintenance.  On  30th  November,  tlie  lunatic  having  been  renioveil  on 
the  17ifa  lo,  and  being  still  confined  in,  the  licensed  house  under  the  order  of  tlie  13th,  the 
same  justices  acting,  in  and  fur  the  county  of  R.,  inquired  further,  and  asc:ertaincd  the  plai^.e 
of  the  lunatic's  settlement  to  be  inK.,  a  parish  in  that  county,  and  made  an  ortler  whereby, 
alter  reciting  the  order  of  13th  November,  they  wljudicated  the  lunatic*s  settlement  to  be 
in  K^  and  directed  the  overseers  of  K.  to  make  certain  weekly  payments  to  the  keejier  uf 
the  licensed  house  (or  the  care,  &c^  of  the  lunatic  there.  I'iie  order  adjudicating  the  s(*t- 
tlement  did  not  purport  or  appear  to  have  been  made  ou  uu  adjoummcm  of  tlie  inquiry, 
on  November  13th. 

On  appeal  by  K.  against  the  order  of  30th  of  November,  the  appellants  stated  in  their  notice 
of  appeal,  among  other  objections  to  the  form  of  that  order,  that  tlie  order  appealed 
against,  and  the  order  therein  recited,  were  nor  respectively  made  by  two  justices  of  the 
peace  acting  in  and  for  the  county  in  which  the  licensed  house  was  situate.  The  ^ett- 
sions  confirmed  the  order,  subject  to  tlie  opinion  of  diis  court  on  t!ie  question  whetlier  the 
order  of  30th  November  was  bad  on  any  of  tlie  groun<Is  slated  in  the  notice  of  appeal. 

The  certiorari  was  issued  ou  a  motion  paper  handed  in  to  the  Crown  Oflice  without  motion 
in  open  c«urt ;  the  return  brought  up  both  tiie  order  of  30th  November  and  the  order  of 
Sessions  confirming  it.  A  rule  nisi  for  quashing  both  orders  was  drawn  up  on  a  motion 
paper  also  banded  in  to  the  Crown  Office,  witliout  motion  in  c^n  court.  Ai\er  the  case 
had  been  some  weeks  in  the  crown  paper  for  argument,  tlie  appellants  delivered  addi- 
tlonal  points  for  argument,  proposing  thereby  to  show  that  the  ortler  of  30th  November 
was  bad  on  the  lace  of  it,  for  defect  of  jurisdiction,  on  grounds  not  submitted  in  the  spe- 
cial case. 

Hdi,  that  the  api)cllants  could  not,  on  a  rule  to  quash,  obtained  as  above  mentioned,  go  into 
points  not  reserved  in  the  special  case.    But 

TWt,  the  justices  having  been  unable,  on  13th  November,  to  come  to  a  decision  on  the  set- 
dement,  the  settlement  was  then  one  which  could  not  be  ascertained,  within  »tnt  9  G.  4, 
e.  40,  a.  41 ;  and  that,  after  the  removal  of  the  lunatic  into  S.,  the  justices  of  R.  had  no 
jurisdiction,  under  sects.  38,  41,  or  42,  to  make  the  order  of  30th  November. 

On  appeal  against  an  order  of  two  justices  of  the  peace  for  the  county 
of  Radnor,  dated  30th  of  November,  1843,  adjudging  the  settlement  of 
John  Palfrey  Wood,  an  insane  pauper,  to  be  in  the  parish  of  Heyop,  in 
the  said  county,  and  ordering  the  overseers  thereof  to  make  certain 
xieekly  payments  to  the  keeper  of  a  •licensed  house  for  the  re-  r^p^o 
reption  of  insane  persons  at  Shrewsbury,  in  the  county  of  Salop, 
the  quarter  sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
court,  on  the  following  case. 

The  order  appealed  against  was  in  the  following  form  : 
County  of  Radnor,  )     '^^  ^^^  overseers  of  the  poor  of  the  parish  of  Heyop, 
to  wit  J  in  the  county  of  Radnor.     Whereas,  in  pursuance  of 

and  by  aft  order  under  the  hands  and  seals  of  us,  the  undersigned,  Ed- 
ward Rogers,  Esquire,  and  the  Reverend  James  Richard  Brown,  clerk, 

(a)  The  court  sat  in  Baoo  on  tha  2d  and  3d,  and  on  the  9di  and  five  foUowing  days 
FfUruary. 
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two  of  her  majesty's  justices  of  the  peace,  acting  in  and  for  the  said 
county  of  Radnor,  bearing  date  the  13th  day  of  November,  1843,  one 
John  Palfrey  Wood,  single  man,  a  pauper  chargeable  to  the  parish  of 
Knighton  in  the  said  county  of  Radnor,  having  been  proved  before  us, 
on  the  evidence  of  Henry  Warren,  of  Knighton,  aforesaid,  surgeon,  to 
be  insane,  and  inquiry  having  been  made  by  us  into  the  last  legal  settle- 
ment of  the  said  J.  P.  W.,  we  the  said  justices,  by  the  said.order,  did 
direct  the  overseers  of  the  said  parish  of  Knighton  to  convey  or  cause  to 
be.  conveyed  the  said  J.  P.  W.,  to  an  asylum  or  a  house  duly  licensed 
for  the  reception  of  insane  persons,  situate  at  Shrewsbury,  in  the  county 
of  Salop :  Now  we,  the  said  £.  Rogers  and  J.  R.  Brown,  in  pursuance 
of  the  statute  in  such  case  made  and  provided,  and  from  satisfactory 
legal  evidence  received  by  us  touching  the  legal  settlement  of  the  said 
J.  P.  W.,  do  hereby  adjudge  the  settlement  of  the  said  J.  P.  W.,  to  be 
in  the  parish  of  Heyop,  in  the  said  county  of  Radnor ;  and  we  do  hereby 
order  the  overseers  of  the  said  parish  of  Heyop  to  pay  the  sum  of  10.^. 
weekly,  and  every  week,  from  the  date  of  the  first-mentioned  order,  unto 
*5491  ^^^  ^keeper  of  such  licensed  house  or  asylum,"  &c.,  «  situate,'^ 
&c.,  <«  for  the  medicine,  clothing,  and  care  of  the  said  J.  P.  W., 
which  he  the  said  keeper  is  willing  to  accept,  and  which  sum  appears  to 
the  said  justices  to  be  a  reasonable  sum  in  that  behalf. 

"Given,"  &c.,  "this  30th  day  of  November,  1843. 

(Signed)  "  Edward  Rogers,    (l.  s.) 

"  James  R.  Brown,  (l.  s.)" 

The  case  set  out  the  recited  order  of  13th  November,  1843,  which 
purported  to  be  made  by  the  same  two  justices  <Mn  and  for  the  said 
county  of  Radnor,"  the  certificate  of  the  surgeon,  the  examination  oii 
which  the  original  order  was  made,  and  the  examinations  on  which  the 
order  appealed  against  was  made.  The  former  examination  contained 
hearsay  evidence  only  of  a  settlement  acquired  in  Heyop  by  the  lunatic^s 
grandfather  ;  the  latter  examinations  were  taken  by  the  same  justices  on 
the  30th  November,  and  contained  direct  evidence  of  the  same  settlement. 

The  case  set  out  the  grounds  of  appeal,  which  were  various :  the  only 
one  on  which  the  judgment  proceeded  was  the  eighth  : — "  That  the  said 
la  it-mentioned  order,"  (the  order  appealed  against,)  "  and  the  said  order 
therein  recited,  were  not  respectively  made  by  two  justices  of  the  peace, 
acting  in  and  for  the  county  in  which  such  asylums  or  licensed  house  as 
aforesaid  is  situate." 

On  the  17th  November,  the  said  J.  P.  Wood  was  conveyed  under  the 
said  order  of  the  preceding  13th  November,  to  the  asylum  therein  men- 
tioned, at  Shrewsbury,  and  was  received  into  the  charge  of  the  keeper 
there,  where  the  lunatic  continued  at  the  time  the  order  of  30th  Novem- 
ber was  made  as  aforesaid. 

9r,K,m        *^^  ^^^  ^^^^  ^^  ^^^  appeal,  the  respondents  abandoned  so 
much  of  the  said  order  of  30tb  November  as  was  retrospective* 
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The  Quarter  Sessions  overruled  the  formal  objections  stated  in  the  notice 
of  appeal,  and  heard  the  appeal  upon  the  merits.  The  question  for  the 
opioioQ  of  the  Court  of  Queen's  Bench  was,  <<  whether  the  order  appealed 
from  is  bad,  rnformal,  and  insufficient  for  all  or  any  of  the  grounds  stated 
ia  the  said  notice.     If  it  is  so,  the  said  order  to  be  quashed  for  form." 

On  return  to  the  certiorari,  which  was  issued  on  a  motion  paper  being 
handed  into  the  crown  office,  not  on  motion  in  open  court,(a)  the  order 
appealed  against  was  sent  up  with  the  order  of  sessions.  A  rule  nisi  for 
quashing  both  these  orders  was  afterwards  drawn  up  at  the  crown  office 
on  a  moiion  paper  being  handed  in,  as  is  usual  on  cases  reserved  at  ses- 
sioas  without  any  motion  being  made  in  court.(a)  The  case  had  been 
set  down  for  argument  on  the  first  crown  paper  day  in  last  Michaelmas 
term ;  on  the  20th  November,  the  appellants  delivered  a  statement  of  ad-* 
(litional  points  which  they  intended  to  argue,  being  objections  to  the  form 
of  the  order  appealed  against,  not  comprised  in  the  special  case. 

The  case  now  coming  on  for  argument,  E,  V.  Williams^  for  the  appel- 
lants, said  that  they  relied  on  the  objections  as  to  which  a  statement  of 
poiots  had  been  delivered,  as  w*ell  as  on  the  points  reserved  in  the  special 
case. 

Greaves^  who  appeared  in  support  of  the  order  of  ^sessions,  r«55i 
objected  that  such  a  course  was  not  allowable.  Where  questions  • 
are  submitted  to  this  court  by  the  sessions,  this  court  will  not  consider 
any  other  questions ;  Rex  v.  GuUdford^  2  Chit.  Rep.  284.  So  in  Regina 
V.  Costocky  10  A.  &  E.  417,  this  court  refused  to  notice  an  objection  in 
^"^ubstance,  which  appeared  on  the  face  of  the  order  appealed  against, 
that  objection  not  having  been  adverted  to  in  the  notice  of  the  ground  of 
appeal.  Formerly,  the  practice  was  to  bring  cases  of  this  description 
before  the  justices  of  assize:  this  was  done  under  the  clause  in  the  com- 
mission of  the  peace  as  to  cases  of  difficulty.(6)  Afterwards,  the  prac- 
tice was  introduced  of  stating  a  special  case  for  the  opinion  of  this  court, 
and  bringing  it  up  by  certiorari  as  part  of  the  order  of  sessions;  but  the 
rule  to  quash  was  moved  in  court  on  a  statement  of  the  grounds,  of 
which  several  instances  occur  in  Burrow's  Settlement  Cases,(c)  and  the 
motion  to  make  the  rule  absolute  came  on,  and  cause  was  shown,  as 

(a)  This  did  not  appear  by  Uio  documents,  but  was  admitted  in  the  course  of  the  aigiv 

(6)  «  Prorided  always,  that,  if  a  case  of  difficulty  upon  the  determination  of  any  of  the 
premises  liefore  you  or  any  two  or  more  of  you  shall  happen  to  arise,  then  let  judgment  in 
nowise  be  given  thereon  before  you  or  any  two  or  more  of  you,  unless  in  the  presence  of 
one  of  our  justices  of  the  one  or  other  benoli,  or  of  one  of  our  justices  appointed  to  hold  tho 
n^mn  in  the  oforesaiil  county."  3  Bum's  Justice,  989,  29th  e<l.  (by  Bere  and  Chitty.) 
The  commission  in  tho  time  of  James  I,  given  by  Lambard,  Eirenarch,  35,  38,  contains 
nn  exactly  similar  clause  in  Latin.  In  Rex  v.  Htdingham  Sible,  Bur.  S.  C.  112,  Rtx  v.  Nnt- 
/««/,  Bur.  S.  C.  793,  and  Rtx  v.  Jvtticti  of  Wettmortlanti,  2  Bott.  756,  pi.  983,  (Oth  ed.,)  the 
practice  of  referring  points  in  settlement  cases  to  tlie  judges  of  Bf?ZB  is  not  made  to  rest  on 
tlie  claut<e  in  the  commission  of  the  peace. 

(0  He  instancwl  Rex  v.  New  ^Vindjior,  Bur.  S.  C.  19j  Rex  m    ^ramthaw.  Bur.  S.  C.  OS 
iia  V.  Si.  Htien%  Jbingdon,  Bur.  S.  C.  292. 
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part  of  the  ordinary  business  of  the  court,  on  any  day  which  suited  coun- 
mp^Rrt^  scis'  convenience,  after  *that  appointed  for  showing  cause  by  dje 
^^  rule.(a)  But,  in  1775,  Lord  Mansfield  made  an  order,  "Tha* 
all  sessions  cases  be,  for  the  future,  set  down  in  the  crown  paper ;  and 
that  a  copy  of  the  order  be  left  with  the  junior  judge  of  the  court,  two 
days  before  it  comes  on  for  argument :"  Bur.  S.  C.  806.  Then  it  became 
usual,  where  a  case  had  been  reserved  by  the  sessions,  to  draw  up  the 
rule  to  quash  without  motion  in  court.  But,  where  no  case  was  reserved 
by  the  Sessions,  the  rule,  in  term  time,  was  invariably  moved  for  in  court, 
and  in  vacation  an  application  was  made  to  a  judge :  in  Rex  v.  Moor 
Criichell^  2  East,  66,  the  objections  were  stated  in  the  rule.  If  a  party 
can  be  allowed  at  all  to  take  other  objections  besides  those  reserved  by 
the  sessions,  he  ought  to  apply  for  the  certiorari  by  motion  in  court,  and 
mention  those  objections,  as  was  done  in  last  term  in  R^na  v.  Hart- 
jniry.{b)  The  exception  contained  in  the  New  Regulations  of  this  court,(c) 
that,  in  cases  for  argument  in  the  crown  paper,  the  parties  on  both  sides 
shall  deliver  paper  books  to  the  judges,  which  shall,  in  all  cases,  (except 
where  a  special  case  is  reserved  for  the  opinion  of  the  court,)  contain  the 
points  intended  to  be  argued,  shows  that,  where  a  special  case  is  reserved, 
the  court  considers  that  the  points  for  argument  will  be  sufficiently  indi- 
cated thereby.  If  new  points  are  to  be  raised  in  the  manner  now  pro* 
posed,  parties  in  the  situation  of  the  present  respondents  will  be  unable 
to  state  the  additional  points  in  their  paper  books.  The  court  then  called 
upon 

♦5531  *"^*  ^'  ^'^^^^^  ^"^  Pashley  to  answer  this  objection.  Both 
the  original  order  and  the  order  of  session^  are  now  on  the  fil^ 
of  the  court  in  obedience  to  the  certiorari :  if  that  was  wrongly  issued,  it 
might  have  been  quashed  on  motion  quia  improvide  emanavit :  no  soch 
application  having  been  made,  it  must  be  taken  that  the  orders  are  rightly 
before  the  court ;  and  the  rule  having  been  drawn  up  for  quashing  both, 
if  cither  of  them  is  bad  on  the  face,  there  can  be  no  reason  why  the  coart 
should  abstain  from  noticing  the  defect.  In  a  case  under  the  same  statute, 
a  similar  order  was  quashed  on  motion,  as  not  showing  jurisdiction;  Be- 
gina  V.  Barton,  12  A.  &  E.  78.  In  Regina  v.  Costock,  10  A.  &  £.  417, 
the  objection  was  one  that  might  perhaps  have  been  cured  at  sessions, 
had  it  been  taken  there ;  and  it  does  not  appear  that  the  defect  in  the 
order  in  Rex  v.  Guildford,  2  Chit.  R.  284,  might  not  have  been  so 
removed.  [Patteson,  J.  The  question  is,  whether  you  are  not  estopped?] 
On  facts,  this  court  is  limited  to  the  questions  asked  by  the  sessions ;  but 
it  will  quash  a  palpably  bad  order.  Suppose  the  order  manifestly  made 
by  justices  of  the  wrong  county,  is  a  party  to  be  estopped  because  he  has 
not  mentioned  that  in  his  grounds  of  appeal  ?    [Coleridge,  J.    He  would 


(a)  2  Nofain,  P.  L.  598,  (4th  ed.) 

b)  In  the  Bail  Court,  3 let  January.     See  p.  566,  post 

c)  Comers  Practice  of  the  Crown  Side«  &c.  Appendix,  5. 
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be  so  estopped,  if  he  had  not  given  the  six  days'  notice  to  the  magistrates  ] 
In  that  case  the  certiorari  ivould  have  issued  improperly,  and  would  be 
quashed  on  a  cross  rule.  Here  the  writ  is  properly  issued,  and  the  points 
have  been  delivered  two  days  before  the  case  has  come  on  for  argument; 
where  that  has  been  done  the  court  never  refuse  to  hear  because  it  has  not 
been  done  at  an  earlier  period.  The  objections  which  it  is  now  sought 
to  bring  ^before  the  court  show  that  the  order  is  bad  on  the  face  r*Kr.A 
of  it,  for  defect  of  jurisdiction :  on  this  ground,  a  certiorari  might 
have  issued  without  a  special  case ;  but,  as  it  was  to  issue  at  all  events  to 
bring  .up  the  special  case,  why  should  the  court,  by  refusing  to  entertain 
a  fatal  objection  on  the  face  of  the  order,  render  it  necessary  to  have  a 
second  certiorari  after  the  first  has  been  disposed  of?  By  this  practice, 
the  court  would  have  to  confirm  an  order  which  they  cannot  but  see  to  be 
oad  ;  for  the  sessions  cannot  give  validity  to  a  void  order  by  confirming 
it;  Regina  v.  Martin^  note  (a)  to  Taylor  v.  Clemson^  2  Q.  B.  1037. 
[Patteson,  J.  In  that  case  the  validity  of  the  order  came  properly  before 
the  court  on  a  rule  for  a  mandamus  to  enforce  obedience  to  it.  Cole- 
HiDGE,  J.  In  Regina  v.  Hartpury^  Bail  Court,  31st  January,  1846, 1  con- 
sulted the  officer ;  and  he  informed  me  that  where  the  order  is  to  be  iip- 
peached  on  other  grounds  than  those  reserved  by  the  sessions,  the 
practice  is  to  mention  the  points  to  the  court,  and  not  merely  hand  in  the 
motion  paper.] 

Patteson,  J.(a)  The  practice  is  established,  by  the  cases  which  have 
been  cited,  that  an  objection  on  the  face  of  an  order  cannot  be  taken 
vhen  a  case  has  been  reserved  by  the  sessions  which  does  not  raise  that 
objection,  unless  the;  rule  for  a  certiorari  has  been  moved  for  in  open 
court,  and  the  additional  reason  stated  why  the  order  should  be  quashed. 
It  is  very  convenient,  when  a  case  is  granted  by  the  sessions,  to  limit 
^he  argument  to  the  points  reserved  there :  all  parties  know  what  those 
}K)ints  are ;  and  the  certiorari  goes  as  a  matter  of  course :  and  were  it 
otherwise,  parties  might  *come  prepared  to  meet  one  point,  and  r«5&5 
then  have  a  new  one  raised,  which  would  be  very  inconvenient. 
Nor  does  this  rule  prejudice  the  party  obtaining  the  certiorari,  because  he 
can  make  his  application  for  a  certiorari  upon  the  points  not  reserved ; 
and,  perhaps,  even  if  the  case  were  disposed  of,  he  might  still  come  to  us 
for  a  certiorari  to  bring  up  the  original  order  on  this  fresh  objection. 
Btit,  wherever  the  sessions  grant  a  case,  and  a  certiorari  issues,  we  will 
not  entertain  any  objection  not  raised  by  the  case,  unless  it  has  been  men- 
tioned to  the  court  on  moving  for  the  writ. 

Williams,  J.  If  the  objections  had  been  taken  as  grounds  oMppeal, 
non  constat  that  the  opposite  party  would  not  have  struck  at  onle :  had 
they  been  mentioned  openly  in  court  on  moving  for  the  certiorari,  the 
respondents  might  have  abandoned  any  further  attempt  to  support  the 
order.    As  it  is,  they  come  here  expecting  to  fight  on  the  same  grounds 

(a)  Lord  Dciunan,  C.  J.,  was  absent 
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as  at  sessions,  and  ought  not  now  to  be  required  to  meet  other  points  thus 
raised  for  the  first  time. 

CoLEHEDGEy  J.  I  am  of  the  same  opinion,  and  think  that  the  rule  rests 
on  very  good  grounds.  It  is  a  fallacy  to  say  that  this  court  may  be  con- 
firming what  appears  to  have  been  done  without  jurisdiction.  This  court 
has  no  eyes  for  the  objection :  the  court  does  not  see  what  is  not  properly 
brought  before  it ;  a  principle  of  law  nowhere  better  established  and  ob- 
served than  in  sessions  cases.  A  case  from  the  sessions  may  disclose 
on  its  face  a  fatal  defect :  but  still,  if  the  justices  ask  no  question  upon  it, 
we  are  content  to  shut  our  eyes  to  it,  and  to  decide  on  the  point  that  is 
*5561  ^'^^  ^'^^  *^^^  decision.  As,  for  example,  on  a  question  of  settle- 
ment by  renting  a  tenement,  the  case  may  disclose  some  fatal 
defects  in  the  rating,  which  have  been  overlooked  by  the  sessions ;  and, 
if  they  have  reserved  the  case  on  a  point  as  to  which  the  settlement  is, 
perhaps,  invulnerable,  we  should  confirm  their  order  upon  that,  and  take 
no  notice  of  the  others. 

Greaves  was  then  heard  in  support  of  the  orders  on  the  points  reserved. 
[As  to  some  objections,  not  adverted  to  by  the- court  in  their  judgment, 
the  argument  is  omitted.]  It  is  contended  that  the  order  of  30th  Novem- 
ber is  bad  because  it  was  made  by  justices  of  a  county  other  than  that  in 
which  the  lunatic  was  confined  at  the  time  of  making  it,  the  orders  being 
made  in  and  for  Radnorshire,  and  the  licensed  house  being  situate  in 
Shropshire.  No  point  is  reserved  as  to  its  not  appearing  that  there  was 
no  county  lunatic  asylum;  Regina  v.  EUis^  6  Q.  B.  501.  Regina  r. 
Pixlej/j  4  Q.  B.  711,  shows  that  the  authority  of  the  justices  under  this 
act  is  not  confined  to  places  within  their  own  county.  The  words  of 
^stat.  9  G.  4,  c.  40,  s.  38,  are  general :  the  justicesbefore  whom  the  luna- 
tic is  brought  «  shall  make  inquiry  into  the  place  of  last  legal  settlement 
of  such  insane  person  ;  and  it  shall  be  lawful  for  them"  to  cause  him  to 
be  conveyed  to  and  placed  in  the  lunatic  asylum  for  the  county,  or  united 
counties,  « for  which  or  any  of  which  they  shall  act,  and  if  no  suck 
county  lunatic  asylum  shall  have  been  established,  then  to  some  public 
hospital,  or  some  house  duly  licensed  for  the  reception  of  insane  persons; 
and  it  shall  be  lawful  for  the  said  or  any  other  two  justices  of  the  peace 
*5^71  ^^  ^^^  ^^^^  county,  from  time  to  time,  as  *occasion  may  require, 
•^  to  make  order  on  the  overseer  of  the  parish  or  place  wherein  such 
last  legal  settlement  shall  be  adjudged  to  be,  for  the  payment  of  all  rea- 
sonable charges  of  conveying  such  poor  person  to  such  county  lunatic 
asylum,  public  hospital,  or  licensed  house ;"  and  for  the  payment  of  a 
weekly  sum  for  maintenance  in  the  county  asylum  or  public  hospital; 
<<  or  if  such  poor  person  shall  be  conveyed  to  such  licensed  house,  for  the 
payment  of  such  weekly  or  monthly  sum  to  the  keeper  of  such  licensed 
house,  for  the  maintenance,  medicine,  clothing,  and  care  of  such  poor 
person,  as  such  keeper  shall  be  willing  to  accept,  and  as  shall  appear  to 
the  said  justices  to  be  a  reasonable  charge  in  that  behalf."    There  is 
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nothing  in  these  words  from  which  it  can  be  inferred  that  the  justices  had 
not  power  to  remote  to  a  licensed  house  situate  in  a  different  county,  or 
that,  having  done  so,  they  had  not  power,  from  time  to  time,  to  make  the 
orders  of  maintenance  rendered  necessary  by  such  removal :  the  limit 
which  the  legislature  intended  to  impose  on  the  exercise  of  this  power  is 
shown  by  the  proviso ;  <<  and  the  said  last-mentioned  overseer  shall  not 
remove  such  poor  person  from  the  said  house,  without  an  order  for  that 
purpose  made  by  two  justices  of  the  peace  for  the  county  in  which  such 
bouse  shall  be  situated,  after  due  inquiry  into  the  circumstances  of  the 
case,  unless  such  person  shall  have  been  discharged  as  cured."    This 
proviso  clearly  contemplates  the  legality  of  a  removal  to  a  licensed  house 
in  a  different  county,  after  which  the  power  to  make  the  other  orders 
seems  to  follow  by  necessary  inference.     Regina  v.  Justices  of  Cornwall^ 
2  Dowl.  &  L.  775,  is  not  inconsistent  with  this  view :  that  case  decided 
only 'that  borough  justices  have  no  power  to  remove  to  the  county    r»55o 
asylum.  [E.  V,  Williams.  The  appellants  will  contend  that,  as  the     ** 
lunatic  had  been  removed  to  a  licensed  house,  his  settlement  not  having 
been  ascertained  at  the  tinie  of  removal,  the  subsequent  order  could  be 
made  only  under  sect.  42,  and  by  justices  of  the  county  in  which  the 
licensed  house  is  situate.]  Here  the  proceeding  was  under  sect.  38.    Sect. 
42  applies  only  where  the  settlement  cannot  be  ascertained  and  the  remo- 
val takes  place  under  sect.  41 :  here  the  settlement  could  be  ascertained, 
and  the  justices  at  the  time  they  made  the  order  of  removal  had  begun  to 
ascertain  it :  they  took  an  examination  on  November  13th,  which  did  not 
ascertain  the  settlement,  but  showed  that  it  could  be  ascertained,  and  put 
the  justices  on  a  train  of  inquiry  which  they  pursued  on  the  30th.    [Pat- 
TEsoif,  J.     It  does  not  appear  that  there  was  any  adjournment.]    There 
is  no  formal  statement  of  it ;  but  the  proceedings  on  the  30th  were  mani- 
festly a  continuation  of  those  on  the  13th :  the  justices  could  not,  even  on 
the  13th,  with  truth,  have  made  an  order  under  sect.  41,  finding  that  the 
settlement  could  not  be  ascertained.     The  former  statute  regulating  these 
proceedings,  48  G.  3,  c.  96,  s.  17,  required  the  justices  to  make  the  order 
of  maintenance  "  at  the  time"  of  issuing  the  warrant  of  removal.     Stat, 
d  G.  4,  c.  40,  s.  38,  expressly  authorizes  the  justices  to  make  the  orders 
of  maintenance  "from  time  to  time."    Numberless  cases  might  be  put 
in  which  justices  could  not  adjudicate  on  the  settlement  on  the  same  day 
as  that  on  which  they  find  the  lunacy  and  chargeability,  though  they  may 
see  clearly  that  the  settlement  will  be  ascertained  by  a  little  more  ii  quiry : 
will  it  be  contended  that  during  the  interval  they  ought  *to  sus-     r»55C) 
pend  the  order  for  sending  the  lunatic  to  a  place  of  proper  cus- 
tody ?    None  of  the  previous  decisions  on  this  statute  affects  the  present 
question. 
E.  V,  Williams  and  Pashleyj  contra,  were  not  called  upon. 
WiLLL^MS,  J. (a)    We  think  that  this  is  a  good  objection.    It  is  argued 

(a)  Patteson,  J.,  had  left  the  court 
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that,  if,  in  the  county  of  Radnor,  there  has  been  any  inquiry  at  all,  no, 
matter  how  much  or  how  little,  into  the  pauperis  settlement,  that  disauali- 
fies  the  justices  of  the  county  where  the  asylum  is  situate  from  inqumng 
into  the  settlement,  and  gives  jurisdiction  to  the  justices  of  the  county 
where  the  first  inquiry  is  made.  That,  however,  is  an  unreasonable  and 
unnecessary  interpretation.  We  have  recourse  to  no  violence  of  construc- 
tion in  saying  that  the  words  «<  cannot  be  ascertained,"  in  sect.  41,  rea- 
sonably mean  « cannot  be  decided  on."  Then  the  words  of  sect.  42 
expressly  direct  the  further  inquiry  to  be  by  justices  of  the  county  in  which 
the  asylum  is  situate.  The  reason  is  obvious :  it  may  be  a  person  in  a 
furious  and  desperate  state  that  is  brought  before  the  justices ;  the  first 
duty  and  necessity,  before  ascertaining  his  settlement,  is  to  confine  him. 
The  inquiry  into  the  settlement  is  merely  subordinate. 

Coleridge,  J.  I  am  entirely  of  the  same  opinion.  The  whole  autho- 
rity of  justices  to  make  such  an  order  as  this  is  under  the  38th  section, 
or  under  the  41st  and  42d  sections,  of  stat.  9  G.  4,  c.  40.     I  think  the 

*&601    *j^^i^^^9  i'^  ^'^  ^^^9  ^^'^  ^^^  acting,  and  could  not  act,  undrr 
the  38th  section ;  but  they  did  act  under  the  41st  and  42d.    The 
language  of  the  38th  section  is  studiously  framed.     Upon  its  being  made 
known  to  any  justice  of  the  peace  of  any  county  that  a  poor  person, 
chargeable  to  any  parish  or  place  within  such  county,  is  deemed  to  be 
insane,  he  may  order  the  insane  person  to  be  brought  before  two  justices 
of  the  county,  who,  having  called  to  their  assistance  a  medical  man,  and 
being  satisfied  that  such  poor  person  is  insane,  shall  make  inquiry  into  the 
place  of  his  last  legal  settlement.     The  justices  did  so  in  this  case,  and 
obtained  hearsay  evidence  only.     It  is  said  that  the  examination  taken 
on  the  13th  showed  that  the  settlement  might  be  ascertained  on  further 
inquiry,  and  therefore  that  the  41st  section  could  not  apply ;  but  I  think 
that  the  words  <«  cannot  be  ascertained,^'  in  that  section,  must  mean,  not 
a  permanent  and  perpetual  disability  to  ascertain  it,  but  only  a  disability 
to  decide  upon  it  at  the  time.     I  think  the  reason  of  the  thing  shows  it. 
They  may  have  a  dangerous  lunatic  before  them,  whom  it  may  be  neces- 
sary to  remove  as  soon  as  possible,  not  merely  for  confinement,  but  for 
immediate  medical  treatment.     Their  first  duty,  therefore,  is  to  make  an 
order  for  his  removal :  and,  if  they  cannot  ascertain  his  settlement  at  that 
time,  the  case  falls  within  sect.  41.     This  may  be  inferred  from  the  lan- 
guage of  the  42d  section,  in  which,  instead  of  repeating  «« cannot  be 
ascertained,"  the  words  «<has  not  been  ascertained"  are  used,  showing 
that  what  it  was  at  first  impossible  to  do  may  aderwards  conie  to  be  a 
thing  only  not  done  in  fact.     Here  it  appears  that,  after  inquiry  at  the 
time  of  making  the  order  of  removal,  the  settlement  was  not  ascertained, 
•5611     ^"^  *^^^  pauper  was  removed :  the  42d  section  therefore  applied; 
and  the  jurisdiction  was  limited  to  the  justices  of  the  county  in 
which  the  licensed  house  was  situate.  Orders  quasbed.(^) 

(a)  Rcpcrtsil  by  R.  Hall,  Esq.    See  the  next  two  cases. 
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The  two  following  casesi  decided  in  Hilary  and  Trinity  terms,  1847, 

may  properly  be  inserted  here. 

The  QUEEN  against  The  Inhabitants  of  ST.  ANNE,  WESTMINSTER. 
(Re  JONES.)    Saturday,  January  I6th,  1847. 

On  objection,  stated  in  grounds  of  appeal,  that  **  no  copy  of  an  order  of  removal  haa  been 
sent,**  appellants  cannot  allege  that  the  copy  sent  is  defective  and  inaccurate  in  not  setting 
out  the  name  of  one  of  the  paupers. 

In  an  examination,  after  loss  oifan  indenture  of  apprenticeship  and  suiBcient  search  had  b69n 
shown,  the  following  evidence  was  given:  <*In  or  about  May,  1831,  the  pauper  was,  by 
his  own  consent,  his  father  and  mother  being  dead,  bound  by  indenmre  of  apprenticeship, 
bearing  date,'*  iec^  <«  which  was  duly  stamped  and  executed,*'  to  serve,  &c^  «  aa  an  appren- 
tide,  for  the  term  of  six  years  then  next  following.  I  saw  the  indenture  executed."  Held 
sufficient  to  prove  a  bindii^;  as  apprentice. 

The  court  will  not  allow  an  objection  to  an  order  of  removal  for  defects  on  the  iaoe  to  bo 
taken  on  arguing  the  rule  to  quash  the  order  of  sessions  on  a  case  reserved,  if  the  objection 
be  D«^  stated  in  the  case ;  although  the  rule  to  quash  was  moved  for  in  open  court  and  the 
objection  then  stated,  and  notice  of  the  obgection  was  given  to  the  respondents. 

On  appeal  against  the  order  of  a  metropolitan  police  magistrate  for  the 
removal  of  Maria,  the  wife  of  James  William  Jones,  and  her  two  children, 
from  the  parish  of  St.  Pancras,  Middlesex,  to  that  of  St.  Anne,  Westmin- 
ster, the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  court 
on  the  following  case. 

The  case  set  out  the  examination  of  Edward  Jones,  (the  uncle  of  the 
pauper's  husband,  James  William  Jones,)  who  stated  as  follows : 

«<  llie  said  J.  W.  J.  is  now  about  the  age  of  twenty-eight  years.  In 
or  about  the  month  of  May,  1831,  he  was  by  his  own  consent  (his  father 
and  mother  being  *dead)  bound  by  indenture  of  apprenticeship,  r*5go 
bearing  date  in  or  about  May,  183],  which  was  duly  stamped  and 
executed,  to  serve  R.  M.  Scott,  of  Dean  Street,  Soho  Square,  in  the  parish 
of  St.  Anne  in  the  liberty  of  Westminster  in  the  county  of  Middlesex, 
cabinet-maker,  as  an  apprentice,  for  the  term  of  six  years  thence  next 
following.  I  attended,  on  behalf  of  my  nephew,  when  he  was  so  bound. 
I  saw  the  said  indenture  executed  by  the  parties  thereto,  who  did  seve- 
rally sign,  seal,  and  deliver  the  same  in  my  presence,  to  which  I  did  then 
set  and  subscribe  my  name  as  subscribing  witness,  attesting  the  execution 
thereof."  The  examinations  then  set  out  the  loss  of  the  indenture  and  a 
sufficient  search  for  it. 

The  following  grounds  of  appeal  were  relied  upon. 

1.  That  the  said  order  is  bad  and  defective  on  the  face  thereof. 

2.  That  the  examinations  on  which  the  said  order  was  made  are  wholly 
insufficient  to  support  the  same,  and  fail  to  disclose  any  such  facts  as  show 
either  the  said  Maria  Jones  or  her  supposed  husband  to  have  any  settle- 
ment in  our  said  parish  of  St.  Anne,  Westminster ;  and  that  the  saic* 
examinations  are  wholly  bad  and  bsufficient,  inasmuch  as  they  neither 
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:     The  QUEEN  against  The  Inhabitants  of  HARTPURY.     Tkuriday, 

May  27th,  1847. 

Where  an  order  of  remoTal  has  been  confirmed  by  the  aeflaionSf  subject  to  a  case  raserred 
and  the  original  order  is  thereupon  brought  up  by  certiorari,  the  court  will  not  notice  defecu 
on  the  face  of  the  order  not  noticed  in  the  case :  although  such  defects  were  mentioned  ia 
moving  for  the  certiorari. 

'«•  While  in  the  parish  of  N.,  I  received  monthly  relief  from  H."  (parish :)  and  *»  I  was  relieved 
in  the  workhouse*'  of  N.  "by  the  parish  of  H."  These  statements  in  the  ezaminBtion  of  a 
pauper  were  held  sufficient  evidence  of  acknowledgment  by  parochial  relief  to  warrant  an 
order  of  removal  to  H. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  Sarah  Ann 
Holder  and  Agnes  Holder  from  the  parish  of  Monmouth  in  the  <^ounty  of 
Monmouth,  to  the  parish  of  Hartpury,  in  the  county  of  Gloucester,  the 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  court  on  the 
following  case. 

The  following  are  all  the  examinations  upon  which  the  order  was  made, 
which  are  material  to  the  question  for  the  opinion  of  the  court.  The  ex- 
amination of  Ann  Morse,  wife  of  John  Morse,  states :  <«  About  twenty 
"^5671  *y^^^^  ^S^  ^  married  my  first  husband  John  Holder,  in  the  parish 
•^  church  of  Staunton,  in  the  county  of  Gloucester,  by  banns,  by 
whom  I  had  three  children,  now  living,  namely :  James,  aged  eighteen 
years  ;  Sarah  Ann,  aged  fourteen  years ;  and  Agnes,  aged  eleven  years. 
My  eldest  son  James  is  in  service ;  and  my  daughters,  Sarah  Ann  and 
Agnes,  now  present,  who  have  never  gained  a  settlement  in  their  own 
right,  are  now  chargeable  to  the  said  parish  of  Monmouth.  During  my 
first  husband's  lifetime  we  became  chargeable  to  the  parish  of  Newland, 
in  the  said  county  of  Gloucester ;  and,  after  the  death  of  my  first  husband, 
who  died  about  nine  years  ago,  I  and  my  said  three  children  were  re- 
moved from  thence  to  the  parish  of  Hartpury  in  the  said  county  of  Glouces- 
ter, (by  an  order  of  removal,)  where  we  were  relieved :  and  soon  after 
that  we  returned  to  the  said  parish  of  Newland  :  and  while  there  I  re- 
ceived monthly  relief  from  Hartpury  aforesaid,  and  continued  to  do  so  for 
six  months :  and  I  never  did  any  act  afterwards  to  gain  a  settlement  else- 
where fbr  myself  or  children,  until  I  married  my  present  husband  John 
Morse.  Soon  after  the  commencement  of  the  Newent  Poor- Law  Union  in 
the  said  county  of  Gloucester,  and  while  I  was  a  widow,  I  was  relieved  in 
4he  workhouse  there  by  the  parish  of  Hartpury,  belonging  to  the  said 
union.  I  stayed  in  the  Newent  union  workhouse,  with  my  said  three 
children,  for  about  three  months,  at  the  ekpense  of  the  said  parish  of 
Hartpury.  I  then  catne  out  of  the  said  workhouse ;  and  the  said  pari^ 
of  Hartpury  allowed  me  4s,  a  week  for  about  eight  months.  About  seTVA 
yearfi  ago  I  married  my  present  husband,  John  Morse,  &c." 

The  examination  of  Thomas  Baynton  states : — «  About  nine  years  ago 

*5681     ^  ^^^  ovi'rseer  of  the  parish  of  Newland  *in  the  county  of  Gfouces- 

ter :  and,  while  I  was  such  overseer,  I  remember  taking  Ann  Moise 
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'then  Ann  Holder,  wido^)  iind  her  three  children,  two  of  whom  are  now 
present,  from  the  said  parish  of  Newland  to  the  said  parish  of  Hartputy 
in  the  said  county  of  Gloucester.  I  took  a  paper  and  gave  it  to  the  oter- 
seer  of  Hartpury,  with  the  said  pauper,  aiid  left  them  there." 

The  following,  amongst  others,  were  the  grounds  of  appeal.  3.  That 
the  said  order,  and  the  said  examinations,  whereon  the  same  was  founded, 
are  bad  upon  the  faces  thereof  respectively.  4.  That  it  appears  on  the 
faces  of  the  said  examinations  that  no  legitimate  evidence  of  the  removal 
of  Ann  Morse,  in  the  said  examinations  mentioned,  and  her  children, 
was  given  before  the  justices  who  made  the  order  now  appealed  against, 
the  former  order  (referred  to  in  the  same  examinations,  but  which  we 
deny  ever  to  have  existed)  for  the  removal  of  the  said  Ann  Morse  and  her 
said  three  children  not  having  been  produced  and  proved  before  the 
same  justices,  and  it  not  having  been  proved  before  the  same  justices  that 
the  said  former  order  had  been  lost  or  destroyed,  or  could  not  be  pro* 
duced  before  the  same  justices.  5.  That  the  examinations  contain  no 
legal  or  sufficient  evidence  of  the  making  or  executing  of  the  said  order 
in  the  said  examinations  mentioned,  or  of  the  removal  or  delivery  of  the 
said  paupers  under  the  said  order.  7.  That  the  statement,  in  the  exami 
nation  of  Ann  Morse,  as  to  the  relief  received  whilst  the  said  A.  M.  wa^ 
in  our  said  parish,  is  not  any  evidence  of  any  settlement  in  our  said  parish. 
8.  That  the  statement,  in  the  same  examination,  as  to  the  relief  in  the 
workhouse  of  the  Newent  Poor  Law  Union  is  not  any  evidence  of  anj 
^ttlement  in  our  said  parish.  9.  That  the  statement,  in  the  same  exami 
nation,  as  to  the  ^relief  received  whilst  the  said  Ann  Morse  was  r*5g9 
in  the  parish  of  Newland,  is  wholly  insufficient  and  uncertain  as  to 
the  times  when,  the  person  from  whom,  and  the  sums  in  which,  such 
relief  was  received.  10.  That  the  same  statement  is  insufficient  in  this, 
that  it  does  not  show  that  the  said  relief  was  given  by  any  churchwarden 
or  overseer,  or  was  parochial  relief,  or  was  furnished  from,  or  paid  out  of, 
any  parochial  fund  whatever. 

At  the  trial  of  the  appeal,  the  appellants  contended  that  the  examina- 
tions did  not  disclose  sufficient  legal  evidence  of  the  former  order  of  re- 
moval ;  which  was  admitted.  The  appellants  further  contended,  under 
the  7th,  8th,  9th  and  10th  grounds  of  appeal,  that  the  examinations  did 
not  contain  any  sufficient  legal  evidence  of  any  acknowledgment  by  relief 
of  the  settlement  of  the  said  Ann  Morse  in  the  appellant  parish ;  and  ob- 
jected to  the  respondents  giving  any  evidence  in  support  of  such  acknow- 
ledgment of  settlement.  The  sessions  held  the  examinations  sufficient 
in  that  respect,  and  admitted  evidence  of  such  acknowledgment  of  set- 
tlement. The  question  for  the  opinion  of  the  court  was,  Whether,  upon 
the  above  examinations,  the  respondents  were  entitled  to  go  into  evi- 
dence of  acknowledgment  of  a  settlement  of  Ann  Morse  in  the  appellant 
parish  by  relief. 

In  Trinity  term,  1846,  Greavei  obtained  a  mle  for  a  certiorari  to  bring 
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^5721  *1^eny  as  to  the  objections  on  the  face  of  the  order:  the  tnie 
rule  is,  not  that  a  parish  is  precluded  from  taking  such  objections 
*5731  ^y  ^^^^^^  ^^^  being  included  in  *the  case ;  but  that,  if  it  is  in- 
tended to  rely  upon  them,  they  must  be  mentioned  in  moring  for 
the  certiorari  in  open  court,  and  the  motion  must  not  be  made,  as  in  ordi- 
nary cases,  without  any  such  specification.  The  respondent  parish  might 
have  abandoned  its  case,  and  obtained  a  certiorari,  relying  upon  the 
objections  on  the  face  to  quash  the  order :  how  can  it  then  be  disentitled 
from  relying  on  both  ?  Regina  v.  SI.  Jinnee  Westminster^  ante,  p.  561, 
appears  to  have  been  decided  on  the  authority  of  Rex  v.  Gvildfordj 
2  Chit.  Rep.  284 :  there,  however,  Lord  Ellenborough  only  ruled  that 
the  court  would  not  look  into  the  order  when  brought  up  with  a  case 
from  sessions,  for  the  purpose  of  discovering  objections:  but  he  intimated 
that,  if  no  case  at  all  had  been  reserved,  they  would  have  done  so.  Here 
the  objections  were  mentioned,  and  at  the  proper  time.  In  Regina  v.  SI, 
Anne^  Westminster y  the  objection  was  not  mentioned  until  the  motion  for  a 
rule  to  quash,  which  was  too  late.  (The  court  intimating  that  it  was  not 
satisfied  on  this  point,  the  objections  on  the  face  of  the  order  were  not 
gone  into.) 

♦5741  *Lord  Dexman,  C.  J.  We  must  decide  upon  Mr.  Grtaves'i 
application  to  be  heard  as  to  objections  not  raised  by  the  case  on 
general  principles.  The  certiorari  was  issued  to  remove  proceedings  had 
at  the  sessions,  upon  a  case  applied  for  at  the  sessions,  and  for  the  sole 
purpose  of  obtaining  a  decision  of  the  point  raised  by  the  case.  And  in 
Rex  V.  GuUdfordf  Lord  Ellenborough  appears  to  have  felt  the  difficulty 
of  travelling  beyond  the  question  asked  by  the  sessions.  To  enter  upon 
the  discussion  of  any  other  would  be  quite  inconsistent  with  the  object  of 
the  writ.  And  it  would  moreover  interpose  obstacles  in  the  way  of  per- 
forming the  necessary  business  of  courts,  which  would  become  perfectly 
intolerable.  The  facility  with  which  Courts  of  Quarter  Sessions  grant 
cases  appears  to  me  too  great  already  for  the  public  convenience,  and 
certainly  not  to  require  the  addition  of  other  methods  of  raising  points  on 
which  cases  have  not  been  granted.  When  a  certiorari  issues  to  remove 
an  order  of  sessions,  in  my  opinion  that  order,  and  that  only,  is  before  us. 
It  is  true  tliat,  according  to  the  form  of  the  writ  now  in  use,  the  original 
order  is  also  required  and  brought  up :  and  it  is  true,  also,  that  in  tbi3 

ho  of  opinion  that  tbe  examination  was  insuflDcient  on  the  grounds  stater],  or  either  of  them, 
the  orders  of  removal  and  of  sesifions  were  to  be  quashed ;  otherwise  confirmed. 

CowHngi  in  support  of  the  order  of  sessions,  was  stopped  by  the  court. 

Crompton,  contr^  cited  Jiegina  v.  High  Bickingtonj  3  Q.  B  700,  note  (a).  [Wiluiks.  J 
How  could  the  pauper  be  in  the  workhouse  without  being  chargeable?]  bhe  might  be  a  ser- 
vant tliere.  [CoLSRiDai,  J.  It  appears  by  the  case  that  her  husband  had  run  away  anil 
lei\  her.]  The  workhouse  is  stated  to  be  in  Presfon;  but  it  does  not  follow  that  a  penm 
tliere  is  maintained  by  that  township.  It  may  be  a  Union  workhouse.  Evidence  of  reliefbf 
Preston  ought  to  appear  on. the  examination.  [Lord  Dskmait,  C.  J.  So  it  does.  You  caonrf 
say  that  some  evidence  does  not  appear.]     (The  second  objection  was  given  up.) 

Par  Curiam,  (Lord  Ps9MAV,  C.  J.,  PAirriioir,  Williaxs,  and  Colxbipsk,  Js.) 

Orders  confimie^ 
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Ciisc  the  objections  imputed  to  the  original  order  were  very  properly  men- 
tioned at  the  time  of  moving  for  the  certiorari.  But  I  am  by  no  means 
satisfied  that  this  practice  with  regard  to  the  writ  is  correct.  Any  real 
objection  to  the  original  order  might  have  been  taken  at  an  earlier  stage. 
And  I  may  add  that  the  right  now  contended  for  is  one  which,  notwith- 
standing the  practice  I  have  mentioned,  never  appears  to  have  been  sup- 
posed to  exist  until  now.  It  would  be  possible  to  reject  the  claim  in  this 
instance  on  more  summary  grounds ;  for  I  understand  that  the  original 
order  is  not  ^before  us,  a  copy  only  having  been  returned.  But  I  rt575 
think  this  is  a  good  opportunity  for  expressing  my  opinion  on  the 
general  point. 

Next,  R8  to  the  objections  raised  in  the  case.  No  one  can  doubt  the 
obvious  purport  of  the  examinatioii.  In  fact  we  had  some  difficulty  in 
ascertaining  where  the  objection  lay.  In  order  to  raise  it,  we  really  have 
to  make  presumptions  against  the  plain  truth.  The  pauper  says  she  re- 
ceived monthly  relief  «« from  the  parish."  If  she  had  said  <<  from  the 
parish  officers,"  precisely  the  same  objection  would  have  been  raised, 
namely,  that  the  money  might  not  have  been  parochial  money. 

Patteson,  J.  On  the  first  point,  some  doubt  has  prevailed  respecting 
the  practice.  It  has  indeed  been  often  decided  that,  when  a  case  is  ar« 
gued,  this  court  could  not,  in  the  course  of  the  argument,  look  at  any 
thing  out  of  the  case.  But  it  is  contended  that,  ahhough  this  is  so  with 
respect  to  the  proceedings  at  sessions,  yet,  the  writ  having  brought  up  the 
original  order,  this  court  cannot  fail  to  notice  other  objections  apparent  on 
the  face  of  it.  This  certainly  seems  an  inconvenient  practice  ;  and,  if  it  ex- 
ists, I  think  it  ought  to  be  put  an  end  to.  Whether  such  objection  was 
not  taken  at  all  at  the  sessions,  or  whether  it  was  taken  and  overruled,  I 
think,  on  either  supposition,  we  are  bound  to  look  at  the  case  and  nothing 
else.  The  question  on  the  examination  merely  turns  on  the  meaning  of 
certain  words,  which  obviously  is,  that  the  relief  in  question  was  paro- 
chial relief.    None  of  the  decided  cases  appears  to  me  to  touch  it. 

WiGHTUAM,  J.,  concurred. 

Erlc,  J.     I  am  of  the  same  opinion  on  both  points.     I  think  this  ex- 
amination means  that  the  relief  was  *given  at  the  expense  of  the     r«57g 
parish.     Such  is  the  universal  meaning  of  «  relieved  by  the  pa- 
rish" in  ordinary  language.  Order  of  sessions  confirmed.(a) 

(a)  Reported  by  H.  Merirate,  Eiq. 
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DOE  on  the  demise  of  WOODHOUSE  against  POWELL.     Tuesday, 

February  10th. 

On  the  trial  of  an  ejectment,  the  lessor  of  the  plaintiff  claimed  as  assignee  of  a  teim  of  999 
years,  which  was  traced  from  J. 

A  conveyance  was  proved,  by  which  M.  assigned  the  term  to  J-  more  than  fifty  years  befora 
the  trial;  and  J.  was  shown  to  have  had  possession  thenceforward;  and  it  was  proved 
that  possession  had  been  in  parties  claiming  through  J.  down  to  a  time  within  a  few  yearn 
of  the  trial. 

It  also  appeared  that,  before  the  conveyance  to  J.,  W.  had  released  the  term  to  M.,by  a  deeil 
reciting  the  will  of  E.,  a  party  entitled  to  the  term,  under  which  W.  and  M.  each  assened 
an  interest  Probate  of  the  will  was  not  put  in ;  and  no  proof  was  given  of  search  for  it 
It  did  not  appear  that  W.  was  not  the  party  entitled  to  the  term,  in  case  of  the  intesacy 
ofE. 

(1 A  That  a  jury  were  not  entitled  to  presume  that  probate  of  such  will  as  was  recited  in  the 
deed  of  release  had  been  granted.  And  therefore  that  the  title  to  the  texm  was  not  tnced 
from  W.  to  M. 

(2.)  That,  upon  showing  cause  against  a  rule  for  a  new  trial,  after  a  verdict  for  the 
lessor  of  the  plaintiff^  it  was  not  competent  to  him  to  abandon  his  claim  of  the  term,  and 
insist  that,  independently  of  the  will,  the  jury  might  presume  an  estate  in  fee  from  tbe 
possesdion. 

EIjectment  for  lands  in  Radnorshire. 

On  the  trial,  before  Rolfe,  B.,  at  the  Radnorshire  Summer  assizes, 
1844,  the  lessor  of  the  plaintiff  claimed  as  assignee  of  the  residue  of  a 
term  for  999  years,  created  in  the  year  1730,  .and  adduced  the  following 
evidence  of  his  title. 

1730.  Indenture  of  lease  to  Christopher  Weale  for  999  years. 

1750.  Indenture,  by  which  Catherine,  stated  to  be  widow  and  adminis- 
tratrix of  the  said  Christopher,  and  another  person,  stated  to  be  his 
assignee,  assigned  the  residue  of  the  term  to  her  son,  Thomas  Weale. 

1760.  Deed  poll,  by  which  Thomas  Weale  assigned  to  his  sister 
*5771  -^'^^^^^^^  Weale,  in  trust  for  his  mother,  *the  said  Catherine,  for 
life,  with  remainder  to  the  said  Elizabeth  Weale. 

1784.  Indenture  between  Eliza  Weale,  stated  to  be  the  >^idow  of 
Thomas  Weale,  of  the  one  part,  and  Alexander  Mills  and  Mary  Mills  his 
wife,  of  the  other  part.  This  deed  recited  the  last  deed,  and  the  deaths 
of  Catherine  and  Thomas  Weale.  It  then  recited  the  death  of  Elizabeth 
Weale ;  and  that,  before  her  death,  she  duly  made  and  published  hervrill} 
dated  22d  June,  1778,  whereby  she  bequeathed  the  premises  in  questioo 
unto  Edward,  son  of  Thomas  Weale,  and  directed  the  writings  thereof  to 
be  delivered  to  him  on  his  attaining  the  age  of  twenty-one  years,  provided 
he  paid  to  the  said  Mary  Mills  20/. ;  that  Edward  died  a  minor  without 
paying  the  20/. ;  that  thereby  (as  the  deed  affirmed)  the  estate  had  become 
vested  in  Alexander  Mills,  in  right  of  his  wife  Mary  ;  and  that,  in  order 
to  prevent  litigation  on  the  part  of  the  said  Eliza  Weale  in  right  of  her 
son  Edward,  the  said  Alexander  Mills  had  agreed  to  give  her  25/.  in  full 
satisfaction.  The  deed  then  contained  a  release  of  the  estate  by  Eliza 
Weale  to  Alexander  Mills. 
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1787.  Indenture  by  A.  Mills  and  his  ^mfe,  assigning  the  residue  of  the' 
term  to  Thomas  Jones. 

1804.  Thomas  Jones  bequeathed  to  his  granddaughter,  who  married 
one  Williams. 

1832.  Indenture  of  assignment  by  Williams  to  the  lessor  of  the  plaintifT. 

Possession  by  Thomas  Jones  was  proved  from  the  time  of  the  assign-  - 
ment  to  him  until  his  death  ;  and  by  his  granddaughter  and  her  husband, 
afterwards,  until  within  a  few  years  of  the  present  action. 

On  behalf  of  the  defendants,  it  was  objected  that  the  lessor  of  the  plain- 
tiffhad  not  made  out  his  title,  'inasmuch  as  he  had  not  produced  rv^^o 
probate  of  the  will  of  Elizabeth  Weale,  recited  in  the  deed  of  1784,  '' 
nor  accounted  for  the  absence  of  such  probate,  nor  shown  that  any  search 
had  been  made  for  it.  The  learned  baron  held  that  it  was  a  question  for 
the  jury  whether,  under  the  circumstances,  probate  was  not  to  be  presumed. 
The  plaintifT  had  a  verdict;  and  leave  was  given  to  move  to  enter  a  nonsuit. 

£.  V,  WUliamSf  in  the  following  term,  obtained  a  rule  nisi  accordingly. 
In  last  Michaelmas  vacation, 

Smythies  and  W.  Yardley  showed  cause.(a)  First,  the  lessor  of  the 
plaintiff  had,  by  the  possession,  a  good  prim&  facie  title  in  fee,  even  on 
the  supposition  that  he  failed  to  prove  the  will  of  Elizabeth  Weale.(6) 
And,  if  the  objection  taken  on  the  other  side  be  good,  Eliza  Weale 
had  no  title  under  the  will  of  Elizabeth,  and  her  release  is  not  essential 
to  the  title  of  A.  Mills,  from  whom  the  title  to  the  term  is  deduced  to  the 
lessor  of  the  plaintiff.  If  Eliza  Weale  had  such  title,  she  has  released 
it.  If  it  be  said  that  the  deed  of  1784  recites  the  existence  of  the 
term,  the  answer  is  that  it  also  recites  the  will ;  and  all  the  recitals 
must  be  taken  together :  The  Earl  of  Montague  v.  The  Lord  Preston^ 
2  Vent.  170 ;  Doe  dem.  Tunning  v.  Muscott,  12  M.  &  W.  832 ;  Com.  Dig. 
Evidence^  (B.  5.)  If  the  fee  came  to  Mary  Mills,  and  her  husband  was 
seised  in  her  right,  his  conveyance  to  Jones  is  voidable  only,  not  void  : 
Doe  dem.  Collins  v.  ITe/fer,  7  T.  R.  478;  *Goodright  dem.  Car-  r,K^g 
itr  V.  Slraphan^  1  Cowp.  201  .(c)  In  1  Preston  on  Abstracts,  p.  11, 
(2d  ed.,)  it  is  said :  «  As  often  as  a  title  is  for  a  term  of  years,  the  creation 
of  the  term  should  be  shown  from  the  original  deed  or  will,  if  it  be  in 
existence ;  or  if  the  deed  creating  the  term  be  lost,  the  creation  of  the  term 
should  be  stated  from  the  recitals,  as  found  in  the  more  ancient  deeds.'' 
Secondly,  the  jury  were  properly  told  that,  possession  being  shown,  they 
were  at  liberty  to  presume  all  that  was  necessary  to  the  possession :  if, 
therefore,  it  be  necessary  to  trace  the  title  to  the  term  to  the  lessor  of  the 
plaintiff,  that  has  been  done.  Probate  may  be  presumed  here,  or  letters 
of  administration.     In  Earl  dem.  Goodvnn  v.  Baxter^  2  W.  Bl.  1228,  it 

(q)  December  5th«  1845.    Before  Lord  Denman^  C.  J.,  Williams  and  Coleridge,  Js. 
(6)  Tiie  judgment  of  the  court  renders  it  unnecessar}'  to  give  the  argument  on  this  point 
in  ti^iail. 
(e)  Qb  xhii  point  note  (9)  to  Walton  v.  Hek^  2  Wms.  Saund.  180,  was  cited  on  the  other 

•1X6 
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was  held  that  a  jury  were  rightly  pecommended  to  presume  mesne  assign* 
inents,  where  an  original  lease  for  a  term  was  produced,  and  long  pos- 
session proved :  which  case,  with  others  to  the  same  efiect,  is  cited  ia 
3  Stark.  Ev.  914,  (3d  ed.,)  note  (c).  Here  the  learned  baron  did  not  go 
so  far  as  to  recommend  the  presumption,  but  left  the  question  in  the  hands 
of  the  jury.  In  Roe  dem.  Eberall  v.  Lowe^  1  H.  Bl.  446,  surrenders  and 
admittances  to  a  copyhold,  which  are  acts  of  a  court,  were  presumed 
in  favour  of  a  long  possession,  though  the  rolls  had  evidently  been  searched 
and  no  such  proceedings  appeared.  So  admittance  is  presumed  from  the 
receipt  of  rent  by  the  lord  ;  BlurU  v.  Clark.{a)  In  Eldric^e  v.  KnoU, 
1  Cowp.  214,  the  doctrine  of  such  presumption  was  laid  down  in  very 
broad  terms.  In  Goodtitk  dem.  Bridges  v.  Duke  of  Chandos,  2  Burr. 
^pjOQ-i  1065,  the  court  recognised  *^the  principle  of  presuming  recoveries, 
^  under  circumstances,  though  they  would  not  there  allow  such  a 
presumption  from  mere  lapse  of  time. 

E.  V.  Williams  and  Davison^  contra.(6)  It  is  not  necessary  to  inquire 
whether  the  lessor  of  the  plaintiff  can  show  a  title  in  fee,  because  at  the 
trial  his  counsel  claimed  merely  in  respect  of  the  term  through  the  will. 
The  only  question,  therefore,  is  whether  his  title  to  the  term  is  made  out: 
and  that  depends  upon  the  question  whether  the  probate  of  the  will  of 
Elizabeth  Weale,  recited  in  the  deed  of  1784,  can  be  presumed  from  pos- 
session of  the  premises.  Now  possession  raises  a  presumption  on  the 
ground,  only,  that  it  shows  the  non-interference  of  adverse  parties,  and 
therefore  negatives  the  right  of  an  adverse  party,  and  so  leads  to  the  in* 
ference  that  whatever  was  necessary  to  the  right  of  the  party  insisting  on 
the  presumption  did  exist.  That  is  inapplicable  to  a  case  where  there 
can  be  no  adverse  party.  If  probate  of  the  will  was  not  granted,  that 
gives  no  other  party  a  right  to  the  term :  it  is  a  mere  breach  of  a  fiscal 
regulation.  No  one  was  interested  in  taking  out  administration  in  default 
of  probate.  The  parties  here  in  possession  are  not  shown  to  be  other 
than  those  who  would  have  had  the  beneficial  interest  under  such  admi- 
nistration. [Lord  Denman,  C.  J.  In  MacdougaU  v.  Purrierj  2  Dow.  &  Ci. 
135,  an  enrolment  of  a  tithe  award  was  presumed,  where  the  usage  of 
paying  tithe  was  shown.]  There  search  had  been  made,  2  Dow.  &C1. 
149:  in  this  case  there  should  at  any  rate  have  been  a  search  for  the  pro- 
bate ;  or,  if  the  will  be  abandoned,  there  should  be  proof  of  search 
for  letters  of  administration.  The  doctrine  of  presumption  is  now 
i^f^gll  *much  narrowed.  It  has  been  said  that  an  act  of  parliament  viill 
be  presumed :  but  that  suggestion  is  strongly  commented  on  m 
Regina  v.  TAe  Chapter  of  Exeter,  12  A.  &  E.  512,  532.  Probate  is  the 
act  of  a  court  of  high  jurisdiction:  there  is  no  analogy  between  such  a 
court  and  a  customary  court :  in  the  case  of  the  latter,  much  less  solemn 
evidence  of  facts  is  admitted,  as  appears  from  Doe  dem.  Priestley  v.  CaUo" 

(a\  2  Sid.  61,  (2d  ed.,)  where  FrotweU  v.  ITc/rA,  1  RoU.  Rep.  415,  U  cited  to  this  point. 
(6)  They  were  heard  on  February  10th,  ia  this  yacation. 
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wai/f  6  B.  &  C.  484 :  the  rolls  are  not  records,  and  may  be  contradicted ; 
Toioers  v.  JIfoor,  2  Vern.  98.  But  a  probate,  even  in  the  temporal  courts, 
is  conclusive  evidence  of  the  executorship  and  will;  JlUen  v.  DundaSf 
3  T.  R.  125. 

Lord  Denscan,  C.  J.  We  need  not  enter  into  the  question  of  pre- 
sumptions, either  generally,  or  with  respect  to  acts  of  parliament,  or  docu- 
ments :  for,  under  the  circumstances  of  this  case,  there  was  no  evidence 
of  title  at  all,  according  with  the  claim  put  before  the  jury,  unless  the 
term  created  in  1730  was  accounted  for,  and  shown  to  be  in  Alexander 
Mills,  the  party  who  conveyed  to  Jones.  That  could  not  be  done  without 
inquiring  for  the  probate  of  the  will.  The  possession  of  Mills  might  be 
accounted  for  by  supposing  him  to  have  held  either  in  right  of  his  wife  as 
heir,  or  in  the  character  of  assignee  of  the  term  through  the  will.  Pro- 
bate was  not  necessary  to  account  for  his  possession  in  either  character. 
But  what  he  conveys  to  Jones  is  the  term  ;  which  renders  the  objection 
fatal ;  inasmuch  as  his  right  to  make  such  a  conveyance  could  be  shown 
only  through  the  act  of  the  Ecclesiastical  Court,  which  act  is  not  proved, 
nor  is  any  thing  shown  inconsistent  with  such  act  never  having  taken  place. 

'Williams,  J.(a)  The  cases  on  which  Mr.  Smythies  relies  as  r«50.2 
to  presumption  in  favour  of  title  are  collected  in  many  places,  and 
particularly  in  Read  v.  Brookman^  3  T.  R.  151.  The  presumption  in  such 
cases  rests  upon  possession  being  shown  of  such  a  nature  as  required,  to 
authorize  it,  something  like  that  which  is  presumed,  whether  grant,  re- 
covery, or  some  other  step.  But  it  rests  entirely  on  the  nature  of  the  pos- 
session. If  it  be  a  possession  such  as  may  be  otherwise  accounted  for, 
and  where  the  possession  is  as  likely  to  have  taken  place  independently 
of  the  fact  which  is  sought  to  be  presumed  as  through  it,  the  ground  for 
the  presumption  fails.  Here  the  possession  of  Jones  and  Mills  would 
have  equally  taken  place,  whether  probate  had  or  had  not  been  granted. 

Coleridge,  J.  I  am  of  the  same  opinion.  We  may  get  rid  of  the 
suggestion  that  Mills  had  a  freehold  in  right  of  his  wife,  from  which  Jones's 
title  was  derived  ;  for  the  case,  on  behalf  of  the  lessor  of  the  plaintiff,  was 
launched  as  a  claim  to  a  term  derived  from  Mills  as  owner  of  the  term. 
Then,  in  tracing  the  title  to  that  term,  a  link  appears  to  be  wanting ;  and 
the  question  is  whether,  from  long  possession,  we  can,  not  only  presume 
the  existence  of  that  which  is  wanting,  but  also  account  for  its  not  being 
proved.  Where  a  possession  is  unlawful  in  default  of  a  particular  fact 
having  taken  place,  we  may  perhaps  presume  the  fact  from  the  possession. 
But  here  the  possession  has  all  along  been  in  the  party  who  would  have 
possessed  had  there  been  no  probate.  No  one  had  an  interest  which 
would  raise  a  dispute.  For,  had  any  one  disputed  the  title  to  the  term, 
the  party  had  nothing  to  do  but  to  •take  out  probate  in  order  to  r*5g3 
defeat  the  rival  claimant.  Even  if  there  were  ground  for  a  pre-  ^ 
sumption,  that  can  be  introduced  only  as  secondary  evidence  after  proof 

(a)  Patteson,  J^  was  absent 
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of  search.  Nothing  of  the  kind  is  done  here.  If  this  presumption  could 
avail,  I  do  not  see  why  any  link  in  a  case  might  not  be  missed  \rhich  it 
was  inconvenient  to  supply ;  and  leases  or  conveyances  in  fee-simple  be 
at  once  presumed  from  the  mere  fact  of  possession.        Rule  absolute. 


FORD  against  WILUAM  THOMAS  DORNFORD,  Executor  of 

THOMAS  DORNFORD.     Wednesday,  Fdmiary  12/A. 

# 

A  discharge  under  the  Insolvent  Debtors^  Act  cannot  be  given  in  evidence  under  a  replication 
of  Nil  debet  to  a  plea  of  setoff,  but  roust  be  specially  replied. 

Stmble^  per  Patteson,  J^  that  stat  1  &  2  Victc.  110,  s.  91,  enabling  persons  sued  for  any  debt 
with  respect  to  which  they  are  entitled  to  the  benefit  of  the  act  to  plead  generally  that  they 
were  duly  discharged  according  to  the  act  by  the  order  of  adjudication,  « and  that  socli 
order  remains  in  force,  without  pleading  any  other  mauer  specially,'*  extends  to  the  repli- 
cation  to  a  plea  setting  off  any  such  debt 

Assumpsit  for  35/.  3^.  Ad,y  for  use  and  occupation  of  premises  by  the 
deceased,  work  done,  ana  money  paid,  for  deceased,  and  on  an  accoant 
stated  between  plaintiff  and  deceased,  and  an  account  stated  between 
plaintiff  and  defendant.  Pleas:  1.  Non  assumpsit :  2.  Set-off  for  lOOI., 
money  lent  and  advanced  and  money  paid  by  the  deceased  in  his  lifetime 
to  and  for  plaintiff,  and  on  an  account  stated  between  deceased  and 
plaintiff.  Replication:  1.  To  the  first  plea,  similiter:  2.  To  the  second 
plea,  that  plaintiff  was  not  indebted  to  T.  Dornford  at  the  time  of  his  de- 
cease, nor  was  he,  the  said  plaintiff,  at  the  commencement  of  this  suit, 
nor  is  he  now,  indebted  to  defendant  as  executor  as  aforesaid,  in  manner 
and  form,  &c. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Hilary  Term,  1845,  the  plaintiff  proposed  to  prove,  under  his  replication 
to  the  plea  of  set-off,  that  be  had  been  discharged  under  the  Insolvent 
*5841  *I^^l^tors'  Act,  and  that  his  debt  to  T.  Dornford  had  been  regu- 
■'  larly  inserted  in  the  schedule.  The  Lord  Chief  Justice  received 
the  evidence.  Verdict  for  the  plaintiff,  with  leave  reserved  to  the  de- 
fendant to  move  to  set  it  aside  and  enter  a  nonsuit. 
.  In  Easter  Term  following,  E.  V.  Williams  obtained  a  rule  nisi  accord- 
ingly, citing  Bircham  v.  Creightortj  10  Bingh.  11. 

Crowder  and  Petersdoiff  now  showed  cause.  By  stat.  1  &  2  Vict. 
c.  110,  s.  91,  it  is  provided  that,  if  any  suit  or  action  be  brought  against 
any  person  entitled  to  the  benefit  of  the  act,  for  any  debt  with  respect  to 
which  he  has  so  become  entitled,  it  shall  be  lawful  for  such  person  to 
plead  geiierally  that  he  was  duly  discharged,  and  that  the  order  remains 
in  force,  without  pleading  any  other  matter  specially.  There  is,  there- 
fore, an  express  provision  made  as  to  the  plea :  but  it  does  not  extend  to 
the  replication,  where  the  discharge  is  replied  to  a  set-off.  It  is  therefore 
necessary  to  consider  whether  such  discharge  is  an  answer  under  the  re- 
plication Nil  debet ;  which,  though  no  longer  admissible  as  a  plea  since 
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the  New  Rules,  is  still  good  as  a  replication ;  Chappie  v.  Durstan^  1  C.  At 
J.  1 ;  Jackson  v.  Robinsanf  8  Dowl.  P.  C.  622.(a)     This  replication  de- 
nies, not  that  there  ever  was  a  debt,  but  that  any  debt  now  exists.    And, 
where  the  debtor  has  been  discharged  as  insolvent,  not  only  is  the  remedy 
taken  away,  but  the  debt  itself  is  gone.    It  would  be  otherwise  of  a  dis- 
cbarge under  the  bankrupt  act;  for  there,  although  the  debtor  is  dis- 
charged, the  debt  remains,  and  may  be  revived  by  a  subsequent  promise. 
This  distinguishes  the  case,  also,  from  the  defence  under  the  statute  of 
iifflitatioDS,  which,  in  ChappU  v.  Durstonj  was  replied  *to  a  plea     r»5Qr; 
of  set-oflf;  for  that  statute  does  not  destroy  the  debt,  but  the 
remedy  only.     The  point,  therefore,  is  not  simply  one  of  pleading,  but 
raises  the  question  whether  in  point  of  law  the  right  to  set  off  a  debt  is 
extinguished  by  the  debtor's  discharge  under  the  Insolvent  Debtors'  Act : 
if  it  be  so,  this  replication  must  be  good.     But  it  is  plain  that  a  set-off 
cannot  be  made  available  unless  of  a  debt  for  which  there  is  a  right  of 
action ;  such  must  be  the  meaning  of  the  expression  «  mutual  debts"  in 
the  statute  of  set-off,  2  G.  3,  c.  22,  s.  13 ;  debts  which  can  be  mutually 
enforced.    [Patteson,  J.,  referred  to  Solomons  v.  Lyon^  1  East,  370.] 
That  was  a  case  where  the  replication  was  held  bad  on  the  ground  that 
part  of  it  referred  matter  of  record  to  the  cognisance  of  a  jury ;  but  it 
may  be  questioned  if  in  any  case  a  special  form  of  replication  has  been 
held  necessary  where  the  debt  set  off  was  on  simple  contract.     Broum  v. 
Daubmy,  4  Dowl.  P.  C.  585  ;  Jackson  v.  Robinsony  and  Harvey  v.  Hoff*' 
man,  2  Dowl.  P.  C,  N.  S.  683,  show  that  payment  may  be  proved  under 
this  replication,  though  it  could  not  under  the  form  nunquam  indebitatus. 
E,  V,  Williams,  contra.     The  replication  denies  the  existence  of  the 
debt,  and  in  so  doing  contravenes  the  authorities.     The  judgment  in 
Chappie  V.  Durstony  1  C.  &  J.  1,  was  not  founded  on  the  peculiarity  of 
the  defence  of  the  Statute  of  Limitations :  the  court  there  adopts  the  doc- 
trine, that  the  same  principles  must  be  applied  to  the  replication  wliich 
would  have  governed  a  plea  before  the  New  Rules  ;  as  to  which  principles 
Bircham  v.  CreigUonj  10  Bing.  11,  is  an  express  authority.     (He  was 
stopped  by  the  court.) 

•Lord  Denman,  C.  J.  I  certainly  thought  at  the  trial  that  this  r*QgQ 
reply  might  have  been  given  in  evidence  under  the  general  form 
Nil  debet :  but  I  am  now  convinced  that  the  view  I  then  took  was  not 
correct;  and  Chappie  v.  Durston  appears  to  me  an  authority  to  that 
effect,  whether  the  statutory  provision  of  1  &  2  Vict.  c.  110,  s.  91,  applies 
to  the  plea  only,  or  to  the  replication  also. 

Patteson,  J.  Although  the  replication  is  not  expressly  mentioned  in 
Stat.  1  &  2  Vict.  c.  110,  s.  91,  I  think  the  word  "plead"  in  that  statute 
probably  includes  replication.  If  this  be  so,  the  hardship  and  difficulty 
of  pleading  the  proceedings  under  the  Insolvent  Debtors'  Act  at  full  length 
are  obviated,  and  the  statutory  form  may  be  adopted.  But,  with  reference 

(a)  See  Siodcbridge  v.  Sumnu,  3  Q.  B.  S'^0. 
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to  the  point  immediately  before  us,  the  case  of  Chappie  ▼.  Vurston  ip- 
pears  to  put  the  plea  of  set-off  on  the  same  footing  as  a  new  declaration: 
and  thus  Bircham  t.  Creightony  showing  that  a  discharge  under  the  Insol- 
Tent  Debtors'  Act  could  not  have  been  proved  before  the  New  Rules 
under  Nunquam  indebitatus  or  Nil  debet^  becomes  a  case  in  point. 

Williams,  J.  The  fallacy  of  the  argument  for  the  plaintiff  consisted 
in  the  position  that  the  debt  is  extinguished  by  the  discharge :  that  posi* 
tion  failing,  it  becomes  clear  that  such  discharge  could  not  be  given  in 
evidence  under  the  replication  Nil  debet.  It  is  a  juster  view  that,  ia 
analogy  to  the  case  of  the  Statute  of  Limitations,  the  remedy  only  is  ex- 
tinguished. 

Coleridge,  J.,  concurred.  Rule  absolute.(a} 

(a)  Reported  by  H.  Merivale,  Esq. 

*587]    •The    QUEEN    against    The    MIDLAND    Railway  Company. 

Friday  J  February  13th* 

A  coToner^s  inquisition  touching  the  death  of  Y^  found,  as  to  the  cause  of  death,  tlmt  ^a 
certain  locomotive  steam-engine  numbered  48,  with  a  certain  tender  attached  thereto,  an<t 
worked  there  with,  and  also  with  divers,  to  wit,  three  carriages,  used  for  the  conveyance  of 
passengers  for  hire,  on  a  certain  railroad  or  tram-way  caUed  *  The  Midland  Railways,*  tLerc 
situate,  and  which  said  carriages  respectively  were  then  and  there  attached  and  fostece  I 
together,  and  to  the  said  tender,  and  were  then  and  there  propelled  by  the  said  locomotivn 
steam-engine,  and  v^nch  taid  locomUvpt  tteam^ngine,  tendar  and  carriaga  were  then  and  tberi" 
moving  and  travelling  along  the  said  railroad  or  tram-way  towards  the  town  and  cot>u7 
of  the  town  of  Nottingham  :  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fun)i«'r 
say  that,  whilst  and  during  the  time  that  the  same  locomotive,'^  &c^  averring  a  collision  vitJt 
a  trair)  in  which  V.  was  travelling,  and  ascribing  his  death  to  the  collision,  but  notao  as  m 
be  intelligible  without  the  earlier  part  of  the  finding. 

Tlic  court  quashed  the  inquisition,  holilingthat  the  words  **  and  which  said  locomotive  engine, 
tender  and  carriages"  could  not  be  rejected  as  surplusage  for  the  purpose  of  rendeiiog  the 
])revious  words  sensible. 

A  coroner's  inquisition,  touching  the  death  of  William  Vamells,  was 
brought  up  by  certiorari. 

The  inquisition  purported  to  be  taken  in  the  parish  of  Lenton,  in  the 
county  of  Nottingham,  on  the  22d  November,  8  Vict.,  1844,  and  at  ad- 
journments. The  point  on  which  the  court  decided  arose  on  the  statement 
of  the  cause  of  death,  which  was  as  follows. 

"  That  heretofore,  to  wit,  on,"  &c.,  "at,"  &c.,  "a  certain  locomotive 
steam-engine  numbered  48,  with  a  certain  tender  attached  thereto,  and 
worked  therewith,  and  also  with  divers,  to  wit,  three,  carriages  used  for 
the  conveyance  of  passengers  for  hire,  on  a  certain  railroad  or  tram-way 
called  <The  Midland  Railways,'  (sic)  there  situate,  and  which  said  car- 
riages respectively  were  then  and  there  attached  and  fastened  together, 
and  to  the  said  tender,  and  were  then  and  there  propelled  by  the  said 
locomotive  steam-engine,  and  which  said  locomotive  steam-engine,  ten- 
der and  carriages  were  then  and  there  moving  and  travelling  along  the 
said  railroad  or  tram-way  towards  the  town  and  county  of  the  town  of 
*5881  ^o^^i"g^^°^  •  ^^^  ^^  jurors  aforesaid,  upon  their  oaths  'aforesaid, 
do  further  say  that,  whilst  and  during  the  time  that  the  same  loco- 
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motive  steam-engine,  tender  and  carriages  were  so  moving  and  travelling 
along  the  said  railroad  or  tram-way,  a  certain  other  locomotive  steam-en* 
gine,  numbered  25,  with  a  certain  other  tender  attached  thereto,  and  worked 
therewith,  and  propelled  thereby,  with  divers,  to  wit,  five,  other  carriages, 
used  for  the  conveyance  of  passengers  for  hire,  and  then  and  there  respec- 
tirely  fastened  together,  and  attached  and  fastened  to  the  said  last-men*^ 
tioned  tender,  and  in  one  of  which  said  last-mentioned  carriages,  to  wit, 
the  carriage  nearest  but  one  to  the  said  last-mentioned  tender,  the  said 
William  Varnells  was  then  and  there  a  passenger,  and  was  then  and 
there  riding.in,  and  being  carried  and  conveyed  thereby,  were  then  and  ' 
there  moving  and  travelling  upon  and  along  the  said  railroad  or  tram- 
way in  a  direction  from  the  said  town  and  county  of  the  town  of  Notting- 
ham, towards  the  said  first-mentioned  locomotive  steam-engine,  tender 
and  carriages ;  and  that  the  said  first-mentioned  locomotive  steam-engine, 
tender  and  carriages,  and  the  said  secondly  above-mentioned  locomotive 
steam-engine,  tender  and  carriages,  being  then  and  there  so  respectively 
moving  and  travelling  upon  and  along  the  said  railroad  or  tram-way  in 
opposite  and  different  directions,  then  and  there  accidentally,  casually 
and  by  misfortune,  came  into  violent  and  forcible  contact  and  collision ;" 
&c.  The  inquisition  then  went  on  to  ascribe  the  death  of  Varnells  to  in- 
jaries  caused  by  the  collision  ;  and  found  a  verdict  of  accidental  death, 
levying  a  deodand  (a)  on  both  engines  and  all  the  carriages,  as  respec- 
tively moving  to  *the  death  ;  and  found  them  to  be  the  property  r«50Q 
of  the  Midland  Railway  Company.  . 

Several  objections  to  the  inquisition  were  taken  :  but  it  is  sufficient  to 
state  the  following.(6) 

7.  (( That  it  does  not  appear  by  the  said  inquisition  with  sufficient  cer- 
tainty that  the  carriage  in  which  the  said  W.  V.  was  travelling  collided  or 
came  into  contact  with  any  other  carriage,  tender  or  locomotive  engine  ; 
and  it  is  not  alleged  in  or  by  the  said  inquisition  in  what  manner  or  by 
what  means  the  collision  or  coming  into  contact  of  the  other  carriages, 
tenders  and  locomotive  engines  mentioned  in  the  said  inquisition  caused 
either  the  last-mentioned  carriages,  locomotive  engines  and  tenders,  or  the 
carriage  in  which  the  said  William  Varnells  was  travelling,  to  move  to 
the  death  of  the  said  W.  V." 

In  last  Michaelmas  term,(c) 

Waddington  showed  cause.((f)  The  accident  sufficiently  appears,  from 
the  inquisition,  to  have  been  occasioned  by  the  collision  of  the  train  in 

(a)  See,  since,  stat.  9  &  10  Viot  c.  62. 

{b\  The  case  was  argued  on  other  points,  which  it  is  not  thought  necessary  to  notice. 

(c)  NoTember  8th,  1845.  Before  Lord  Denman,  C.  J.,  WDliams,  Coleridge,  and  Wight- 
mail,  Js. 

(cQ  A  question  arose  as  to  the  proper  order  of  proceeding.  The  court  permitted  two  coun* 
kI  to  be  heard  in  support  of  the  rule,  and  also  allowed  the  counsel  opposing  it  to  repi^  ;  bu^ 
taid  that  this  must  not  be  taken  as  a  precedent  Reference  was  nmde  to  Rtginay,  Brownkw^ 
11  A.&E.  119;  Be^may^TkiQrtat  WaUmRaihoayCompangt^  Q.  E  333;  Regituiy,  Weti^ 
1  Q,  B.  826. 
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wbich  the  deceased  was  travelling  with  the  locomotiTe  engine  and  tmiu 
first  mentioned,  unless  the  inquisition  is  rendered  insenable  by  the  error 
ia  the  language.  The  words  «<  a  certain  locomotive  steam-engine  num- 
*6901  ^^'^^  ^^"  ^^  'followed  by  no  verb,  as  the  sentence  is  now  framed. 
But,  by  rejecting  the  unnecessary  words,  <«  and  which  said  loco- 
motive steam-engine,  tender  and  carriages,"  the  sentence  will  give  the 
meaning  which  it  was  evidently  intended  to  convey.  In  1  Stark.  Cr.  PI. 
247,  (2d  ed.,)  it  is  said:  «It  frequently  happens  that  an  averment" 
[which]  <<  is  faulty,  because  it  is  either  inconsistent  with  the  fact,  or  is 
repugnant  to  other  parts  of  the  indictment,  or  is  in  itself  insensible  and 
absurd,  will  not  be  fatal.  For,  according  to  the  salutary  and  equitable 
maxim,  « tUile  per  inutile  nan  viliatur ;'  and  the  general  rule  is,  thiit  if 
the  defective  averment  might,  without  detriment  to  the  indictment,  have 
been  wholly  omitted,  it  shall  be  considered  as  surplusage,  and  disre- 
garded." In  Rex  V.  Morris,  1  Leach,  C.  C.  109,  (4th  ed.,)  an  indict- 
ment charged  "that  Francis  Morris"  received  stolen  goods,  «he,  the  said 
Thomas  Morris,"  knowing  them  to  be  stolen :  the  words  "  the  said  Tho- 
mas Morris"  were  rejected  as  surplusage,  though  they  in  fact  introduced 
a,  repugnancy.  Lord  Ellenborough's  language,  in  Rex  v.  Stevens  cf 
^gnewy  5  East,  244,  260,  goes  quite  as  far  as  is  required  for  this  case: 
and  he  refers  to  2  Hal.  PI.  C.  193.  Further,  the  objection  is  met  by  stat. 
6  &  7  Vict.  c.  83,  s.  2,  which  enacts  that  no  inquisition  shall  be  quashed 
for  want  of  certain  words,  "  nor  for  the  omission  or  insertion  of  any  other 
words  or  expressions  of  mere  form  or  surplusage." 

M,  D.  Hill  dind  K.  Macaulay^  contra.  The  statute  removes  no  technical 
defects,  except  those  specified :  and  the  court  will  not  be  astute  in  sup- 
porting a  proceeding  of  this  kind.  The  words  in  question  are  not  sur- 
*69n  pl'^sage:  if  every  thing  is  to  be  called  so,  the  •omission  of  which 
•■  would  make  an  incorrect  record  correct,  what  limit  can  be  as- 
signed to  the  alteration  of  the  sense  of  the  instrument  ?  Here  the  pas- 
sage which  it  is  proposed  to  alter  is  a  necessary  part  of  the  description  of 
the  manner  in  which  the  death  occurred.  In  Rex  v.  Morris  the  indict- 
ment, after  the  words  were  rejected,  contained  all  the  material  averments. 
The  words  rejected  were  insensible,  because  they  purported  to  refer  to 
something  when  there  was  nothing  to  which  they  could  refer :  but  here 
the  words  «  which  said  locomotive,"  &c.,  distinctly  and  consistently  refer 
to  the  words  preceding,  «  a  certain  locomotive,"  &c.  By  the  proposed 
omission,  the  nominative  case,  which,  as  the  sentence  now  stands,  is  con- 
nected with  no  verb,  would  commence  a  distinct  and  new  assertion.  But, 
if  the  whole  clause  is  omitted,  the  inquisition  becomes  unintelligible. 

Waddington^  in  reply.  No  new  averment  is  introduced :  the  part 
which  follows  the  clause  in  question  sufficiently  shows  that  the  clause 
itself  was  intended  to  aver  that  which  it  would  aver  if  the  proposed  omis- 
sion were  made.  Cut.  adv.  vulL 

Lord  D£NMAN,  C.  J.,  now  delivered  the  judgment  of  the  court. 
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This  iDquisition,  ailer  a  statement  to  which  many  objections  hare  been 
taken,  alleges  that  «  a  certain  locomotive  steam-engine  numbered  48^  with 
a  certain  tender  attached  thereto,  and  worked  therewith,  and  also  with 
divers,  to  wit,  three,  carriages  used  for  the  conveyance  of  passengers  for 
hire,  on  a  certain  railroad  or  *tram-way  called  «The  Midland  rv^oo 
Railways'  there  situate,  and  which  said  carriages  respectively  ^ 
were  then  and  there  attached  and  fastened  together,  and  to  the  said  ten- 
der, and  were  then  and  there  propelled  by  the  said  locomotive  steam- 
engine,  and  which  said  locomotive  steam-engine,  tender  and  carriages 
were  then  and  there  moving  and  travelling  along  the  said  railroad  or 
tram-way  towards  the  town  and  county  of  the  town  of  Nottingham  :"  and 
then,  with  nothing  intervening,  comes  a  di.stinct  allegation,  <<  And  the 
jurors  aforesaid,  upon  their  oaths  aforesaid,"  and  so  on.  We  think,  with- 
out entering  into  any  other  objection,  that  this  will  not  do.  We  were  de- 
sired to  reject  certain  words  as  surplusage,  and  consider  the  inquisition 
as  if  they  were  not  contained  in  it,  as  in  Hex  v.  Morris.  But  there  are 
no  words,  in  this  inquisition,  by  rejecting  which  that  sentence  can  be 
made  intelligible.  It  is  a  nominative  case  without  a  verb.  The  subject 
is  described  ;  but  nothing  is  predicated  respecting  it.  We  cannot  supply 
b;  conjecture  something  more  which  the  jury  intended  to  find,  but  have 
not  found.  Possibly  the  omitted  or  suppressed  part  might  have  shown 
facts  disproving  the  conclusion  arrived  at.  Inquisition  quashed. 


»PAGE  agninst  HATCHETT.  [•SgS 

Declaration  for  obstructing  a  wharf  of  which  plaintiff  was  possessed :  plea,  traversing  such 
possession:  i»sue  thereon. 

Plaintiff  having  proved  sixty  years  general  user,  defendant  prcrved  that,  thirty  years  before 
the  trial,  the  parties  tlirougli  whom  plaintiff  claimed  had  accepted  a  lease  of  adjoining  land, 
containing  a  grant  of  the  use  of  the  land  in  question,  as  the  same  had  been  theretofore  used 
by  the  lessees  as  a  sawpit  and  for  laying  timber. 

Held,  that  tlie  jivy  might  nevertheless,  from  the  general  user,  infer  that  plaintiff  was  pos- 
sessed of  the  land  absolutely  at  the  time  referred  to  in  the  pleadings. 

This  cause  was  tried  before  Wightman,  J.,  at  the  Middlesex  sittings 
after  last  Michaelmas  term.  A  verdict  was  found  for  the  plaintiff,  with 
liberty  to  move  to  enter  a  verdict  for  the  defendant. 

In  last  term,(a)  Sir  F,  Kelly^  Solicitor-General,  moved  to  enter  the  ver- 
dict accordingly,  or  for  a  new  trial.  The  nature  of  the  action,  and  the 
point  made,  sufficiently  appear  firom  the  judgment.         Cur.  adv.  mUL 

Lord  Denman,  C.  J.,  in  this  vacation,  (February  12th,)  delivered  the 
judgment  of  the  court. 

This  was  an  action  on  the  case;  and  the  declaration  contained  two 
counts.  The  first  stated  that  the  plaintiff  was  possessed  of  a  wharf,  and 
that  the  defendant  obstructed  the  access  to  it.     The  second  was  in  trover. 

(a)  Janoazy  13tb,  1840.  Before  Lord  Denman,  C.  J.,  t^tteaon,  Coleridge,  and  Wight 
tnao,  Ji. 
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The  defendant  pleaded  to  the  first  count  that  the  plaintiff  was  not  pos- 
sessed of  the  wharf  as  alleged :  but  the  jury  found  that  he  was. 

The  plaintiff,  in  support  of  his  allegation  of  possession  of  the  wharf, 
proved  user  by  those  under  whom  he  claimed,  and  himself,  for  more  than 
sixty  years.  The  evidence  of  user  was  indeed  so  strong  that  the  Solicitor- 
General  admitted,  both  at  the  trial  and  in  moving  for  the  rule,  that  the 
plaintiff  had  made  out  a  primfi  facie  case  which  would  entitle  him  to  a 
*5941  ^^^^^^^  "P^°  ^^^  issue  *of  Not  possessed,  unless  rebutted ;  but  be 
^  offered  evidence,  which  he  said  was  conclusive  against  the  plain- 
tiff and  left  him  no  case  for  the  jury.  He  put  in  the  last  lease  from  the 
Cadogan  family  to  those  under  whom  plaintiff  claimed.  It  was  a  lease, 
in  1816,  of  certain  premises  in  the  neighbourhood,  together  with  the  use 
of  the  stairs  and  the  piece  of  waste  ground,  the  wharf  in  question,  as  the 
same  had  theretofore  been  used  by  the  lessees  as  a  sawpit  and  for  the 
laying  timber  upon.  This  lease,  it  was  said,  gave  a  mere  easement,  and 
disproved  the  plaintiff^s  assertion  that  he  was  possessed  of  the  wharf,  and 
entitled  the  defendant  to  a  verdict  upon  the  plea  of  Not  possessed. 

We  are,  however,  of  opinion  that  upon  this  issue  the  demise  of  the  use 
of  the  close  for  a  particular  purpose  was  not  inconsistent  with  the  plain- 
tiff's assertion  of  possession  generally,  nor  conclusive  against  the  prima 
facie  case  of  the  plaintiff  from  user  for  all  purposes  to  which  the  lessees 
chose  to  apply  it. 

This  was  the  only  point  made  as  to  the  first  count.  With  respect  to  the 
count  in  trover,  several  points  were  made.  With  respect  to  them  we  tbinic 
a  rule  should  be  granted,  unless  the  plaintiff  will  consent  to  abandon  that 
count.  If  he  will  not,  then  a  rule  must  be  granted  as  to  the  point  raised 
with  respect  to  that  count. 

Rule  refused  as  to  the  issue  on  Not  possessed. 

The  verdict  on  the  second  count  was  afterwards  abandoned. 


♦595]  •BARROW  and  Another  against  ARNAUD. 

iStat  9  G.  4,  c.  60,  repealing  certain  acts  which  laid  duties  on  foreign  com  imported  for  cod* 
sumption  in  the  United  Kingdom,  imposed  new  duties,  to  be  graduated  according  to  the 
average  price  of  British  com,  which  average  was  to  be  certified  by  the  ocwnptioller  of  cus- 
toms, who,  for  that  purpose,  was  to  strike  a  six  weeks*  average  on  the  prices  ibr  the  lut 
week,  as  ascertained  from  returns  for  that  week  transmitted  to  him,  and  the  averages  cer* 
tified  by  him  in  the  five  preceding  weeks. 

The  Customs'  Act,  3  &  4  W.  4,  o.  56,  in  the  table  of  duties  inwards,  has  the  words  «  Conw 
See  9  G.  4,  c.  60." 

Stat  5  &  6  Vict.  c.  14,  repeals  stat.  9  G.  4,  c.  60,  (except  as  to  the  repeal  of  former  act^)  aod 
enacts  that  there  shall  be  levied  and  paid,  from  and  after  the  passing  of  stat.  5  &  6  Vkt 
c.  14,  the  duties  on  corn  specified  in  the  table  annexed.  The  table  graduates  the  doiics 
according  to  the  average  price  "  made  up  and  published  in  the  manner  required  by  law.'' 
Sect.  28  enacts  that  the  comptroller  shall  strike  a  six  weeks'  average  from  the  prices 
transmitted  to  him  for  the  last  week  and  his  last  five  averages,  and  shall  on  every  Thursday 
transmit  a  certificate  of  the  average  so  struck  to  the  collectors  at  the  ports ;  and  the  dutie* 
to  be  paid  shall  be  regulated  by  the  last  of  suoh  certificatei  received  by  the  col*ector.  Sect 
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Vj  KQthorizes  the  oomptroUer,  till  there  shall  have  been  a  sufficient  number  of  weekly 
.-eiiinu  under  the  act,  to  use  his  own  weekly  averages  published  before  the  act  passed. 

BtU,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Q.  B.: 

That  Stat  9  G.  4,  c.  60,  was  not  kept  alive  by  stat.  3  &  4  W.  4,  c.  56,  for  the  purpose  of  striking 
the  first  average  under  stat.  5  &  6  Vict  c.  14,  but  was  absolutely  repealed  by  stat.  5  &  6 
Vict  c.  14 ;  and  that,  therefore,  no  duties  were  pajrable  upon  corn  imported  between  the 
passing  of  vtat.  5  &  6  Vict  c.  14,  and  receipt  by  the  collector  of  the  comptroller's  first  certi- 
ficate under  the  last-mentioned  statute. 

Hdd,  also,  by  the  Court  of  Exchequer  Chamber : 

That  the  collector  was  liable,  under  stat  3  &  4  W.  4,  c.  53,  s.  18,  to  an  action  on  the  case  by 
the  importer  lor  not  signing  the  bill  of  entry  fur  such  corn  until  he  received  a  certain  sum 
which  he  claimed  as  duty.     And 

That,  tlie  corn  having  been  delivered  up  to  the  importer  on  his  paying,  under  protest,  the 
Mim  claimed  as  duty,  the  measure  of  damages  was  the  amount  so  paid,  together  with  the  loss 
sustained  by  the  detention  of  the  corn,  taking  into  account  a  fall  of  prices  which  had  occurred 
betureen  the  refusal  to  sign  and  the  delivering  up  of  the  corn. 

Case.  The  first  count  charged  that,  whereas,  heretofore,  and  after  the 
passing  of  an  act,  &c.,  (5  &  6  Vict.(a)  c.  14,)  entitled  «  An  act  to  amend 
the  laws  for  the  importation  of  corn,"  and  before  the  Thursday  next  ensu- 
ing the  date  of  the  passing  of  the  said  act,  to  wit,  3d  May,  1842,  a  large 
cargo  or  quantity  of  goods,  that  is  to  say  a  cargo  of  wheat,  to  wit,  88| 
quarters  of  wheat,  of  great  value,  to  wit,  400/.,  belonging  to  plaintiffs,  of 
the  growth  and  produce  of  a  foreign  country,  to  wit,  of  Spain,  was,  by 
plaiatifls,  lawfully  imported  into  the  ^United  Kingdom  for  the  pur-  r«5Qg 
pose  of  consumption,  that  is  to  say,  into  the  port  of  Liverpool,  in  ^ 
the  county  of  Lancaster,  in  a  certain  ship  or  vessel,  called  The  David  and 
John ;  which  said  cargo  was  duly  reported,  according  to  the  provisions  of 
the  statute  in  that  case,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid : 
That  afterwards,  and  after  the  passing  of  the  first-mentioned  act,  and  before 
any  certificate  of  the  aggregate  average  prices  of  British  corn,  made  by 
the  authority  or  in  pursuance  of  the  first-mentioned  act,  had  been  received 
by  the  collector  or  other  officer  of  customs  at  the  port  of  Liverpool,  to  >vit, 
on  5th  May,  &c.,  plaintiffs,  in  order  to  enter  the  said  goods  and  cargo 
inwards,  such  cargo  and  goods  being  then  free  of  duty,  did,  to  wit,  in 
Liverpool,  &c.,  deliver  to  defendant,  then  being  collector  of  the  customs 
at  and  for  the  said  port  of  Liverpool,  a  bill  of  the  entry  of  such  cargo  and 
goods,  expressing  and  containing  therein  the  matters  and  things  by  the 
statute  in  that  case  made  and  provided  in  that  behalf  required :  Averment 
that  no  duties  were  then  and  there  by  law  payable  upon  the  said  goods 
and  cargo  mentioned  in  such  entry:  And  plaintiffs  then  and  there  also  de- 
livered to  defendant  such  and  so  many  duplicates,  to  wit,  two  of  the  said 
bill  of  entry,  expressing  and  containing  therein  all  such  matters  and  things 
in  manner  and  form  as  by  law,  &c.,  and  by  the  said  statute,  &c.,  and  by 
defendant  and  the  comptroller  of  the  said  port,  were  in  that  behalf  required : 
and  plaintiffs  then  and  there,  before  any  such  certificate  had  been  received 
as  aforesaid,  required  defendant,  as  such  collector,  to  sign  the  said  bill  of 
entry,  in  order  that  the  same,  being  signed  by  defendant  and  the  said 
comptroller,  might  be  duly  transmitted  to  the  landing  waiter,  and  might 

(a)  5  Vict  leaa.  3. 
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<^fiQ7i  ^^  ^^^  *warrant  to  him  for  the  landing  and  delivering  of  such 
J  goods  and  caigo :  And  it  then  became  and  was  the  duty  (a)  (rf'de* 
fendant,  as  such  collector,  to  sign  the  bill  of  entry  accordingly ;  of  all 
which  premises  defendant  then  and  there  had  notice :  Yet  defendant,  not 
regarding  his  duty  in  that  behalf,  did  not  nor  would  sign  the  same,  but 
then  and  there  wrongfully  neglected  and  refused  so  to  do :  Whereby  plain* 
tifis  were,  and  have  been,  hindered  from  landing,  and  obtaining  and  pro- 
caring  the  delivery  and  possession  of,  the  said  goods  and  cargo,  and  were 
put  to  great  trouble,  charges,  and  expenses,  to  wit,  100/.,  in  and  about 
the  endeavouring  to  procure  the  landing,  deliveiy,  and  possession,  &c., 
and  plaintifis  were  thereby  also  hindered  and  prevented  from  selling  and 
disposing  of  the  said  goods  and  cargo  to  great  advantage,  as  they  other- 
wise might  and  would  have  done,  and  thereby  were  deprived  of  divers 
great  gains,  and  sustained  great  loss,  to  wit,  to  the  amount  of  150/.;  and 
thereby  also  plaintiffs  were  put  to  great  trouble,  loss,  and  charges,  in  and 
about  the  warehousing  of  the  said  goods  and  cargo,  and  in  paying  a  laige 
*5981  ^^^^  ^^  money,  to  wit,  100/.,  in  the  name  of  duties  *for  the  same, 
'^  in  order  to  procure  delivery  and  possession  thereof;  and  were 
otherwise  by  the  premises  greatly  damnified. 

There  were  five  other  counts,  which,  as  was  agreed  on  both  sides, 
raised  the  same  points  as  the  first,  in  respect  of  wheat  imported  in  five 
other  vessels  respectively. 

Plea :  Not  guilty.     Issue  thereon. 

At  the  Liverpool  Spring  assizes,  1843,  a  special  verdict  was  found : 
which,  as  to  the  issue  joined  on  the  first  count,  was  substantially  as 
follows : 

That  defendant,  before  and  up  to  28th  April,  1842,  and  from  thence 
hitherto,  was  and  continued  to  be,  and  still  is,  the  collector  of  customs  for 
the  port  of  Liverpool.  That  on  Thursday,  28th  April,  1842,  the  comp- 
troller of  corn  returns,  appointed  and  acting  under  and  in  pursuance  of 
Stat.  9  G.  4,  c.  60,  did,  in  pursuance  of  that  act,(6)  transmit  to  defendant, 
as  collector  of  the  port  of  Liverpool,  a  certificate  of  the  aggregate  average 
prices  of  British  com  ;  and  in  such  certificate  the  aggregate  average  price 
of  wheat  was  stated  to  be  59«.  Id.  per  quarter  ;  and  such  certificate  was 
received  by  defendant  on  Friday,  29th  April,  1842.  (c)     That,  upon 

(a)  Stat.  5  &  6  Vict.  c.  14,  8.  2,  enacts  that  the  duties  specified  in  the  act  «  shall  be  nds^^ 
levied,  collected,  and  paid  in  such  and  tlie  same  manner  in  all  respects  as  the  several  duties 
of  customs  mentioned  and  enumerated  in  the  table  of  duties  of  customs  inwards  annexed  to  aii 
act/'  &c.,  3  &  4  W.  4,  c.  56.  Sect.  4  of  that  statute  enacts,  tliat  the  duties  "shall  be  asceitnined, 
raised,  levied,  collected,  paid,  and  recovered,  and  allowed,  and  applied  or  appropriated,  andn 
the  provisions  of  an  act,"  &c.,  3  &  4  W.  4,  c.  52,  the  18th  section  of  which  prescribes  the  course 
to  be  taken  for  entering  goods  inwards,  (as  stated  in  the  declaration  to  have  been  ptimied  by  the 
]ilaintifls,)  and  enacts  that  the  bill  of  entiy,  **  being  duly  signed  by  the  collector  and  ooinpliolltr, 
9nd  transmitted  to  the  landing  waiter,  shall  be  the  warrant  to  him  ibr  the  landing  or  deiireriiij 
of  such  goods.'*  As  to  the  collector's  duty  under  this  section,  and  die  remedy  Ibr  breach  of  iu 
^reference  was  made  to  Bony  v.  jSmamdj  10  A.  &  £.  646. 
b)  See  sect.  30. 

^^  T'«o  day  of  the  royal  assent  to  ilat  ikC  Vkt  c.  14. 
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Toesday,  3d  May,  1842,  the  plaintifls  lawfully  imported  from  Spain  into 
tbe  port  of  Liverpool,  (for  the  purpose  of  consumption,)  in  a  British  vessel 
called  The  David  and  John,  vrhich  arrived  in  the  said  port  upon  that  day, 
a  cargo  of  wheat  of  the  growth  and  produce  of  Spain,  consisting  of  88^ 
quarters,  which  said  vessel  and  cargo  were  properly  reported.  That,  on 
Thursday,  5th  May,  1842,  the  comptroller  of  corn  returns,  •ap-  r^coQ 
pointed  and  acting  under  and  in  pursuance  of  the  act  of  5  &  6 
Vict.  c.  14,  transmitted  to  defendant,  as  collector  of  the  port  of  Liverpool, 
a  certificate  of  the  aggregate  average  prices  of  British  corn  ;  and  in  suck 
last-mentioned  certificate  the  aggregate  average  price  of  wheat  was  stated 
to  be  b9s,  3d, ;  and  such  last-mentioned  certificate  was  received  by  de- 
fendant on  Friday,  6th  May,  1842.  That  on  Thursday,  5th  May,  1842, 
before  any  certificate  of  the  aggregate  average  prices  of  British  corn,  made 
by  authority  or  in  pursuance  of  the  last-mentioned  act,  had  been  received 
by  defendant  or  any  officer  of  customs  at  the  port  of  Liverpool,  and  while 
the  said  wheat  of  plaintiffs  was  on  board  the  said  vessel,  the  plaintiffs  ten- 
dered and  delivered  to  defendant  a  bill  of  entry,  containing  therein  the 
matters  and  things  required  by  statute,  with  proper  duplicates,  as  by  law 
and  by  the  defendant  and  the  comptroller  of  the  said  port  required,  for 
Ills  signature,  in  order  to  enter  the  said  wheat  inwards,  and  in  order  to 
procure  the  signature  of  defendant,  and  to  transmit  the  said  bill  of  entry, 
when  signef]  by  defendant  and  the  comptroller  of  the  said  port,  to  the 
landing  waiter,  to  be  the  warrant  for  landing  and  delivering  the  wheat 
out  of  the  vessel,  and  at  the  same  time  required  defendant  to  sign  the 
same.  That  defendant  refused  to  sign  the  said  bill  of  entry  unless  certain 
duties,  that  is  to  say,  13^.  for  every  quarter,(a)  were  paid  upon  the  said 
wheat.  That,  in  consequence  of  such  refusal,  the  plaintiffs  were  unable 
to  procure  delivery  and  possession  of  the  wheat. 

*There  were  also  findings  as  to  the  parcels  of  wheat  which     r^nciQ 
were  respectively  the  subjects  of  the  five  other  counts,  raising  the 
same  point.(6) 

ITie  verdict  further  found  that,  on  16th  June,  1842,  notice  of  action  was 
given  to  defendant  by  plaintiffs,  and  the  requisitions  of  stat.  3  &  4  W.  4, 
c.  53,  s.  103,  &c.,  in  this  respect,  complied  with. 

The  jurors  then  found  that,  if  it  should  seem  to  the  court  that  the  de 
fendant  was  guilty  on  the  first  count,  he  was  so  guilty. 

The  verdict  further  found  that,  afterwards,  upon  17th  August,  1842, 
the  plaintiflis  paid  to  defendant,  under  protest,  in  the  name  of  duties,  in 
order  to  procure  delivery  and  possession  of  the  wheat,  and  without  which 

(a)  The  duty  pajrable,  according  to  tbo  table  Annexed  tostnt.  5  le  C  Vict.  c.  14,  ^  wbencvf^j 
tlie  arenige  price  of  wheat,  made  up  and  published  in  tlie  manner  renuircd  by  law.  shall  bo 
for  every  quarter"  •«  69«.  and  under  0U«."  Under  stat  9  G.  4,  c.  00,  the  duty  at  such  price 
would  be  higher. 

(6)  A  part  of  the  wbeat  was  ibund  to  bave  been  imported  before,  but  had  been  ware- 
housed at  Liverpool  without  payment  of  duty:  and  the  demand  was  made,  on  5th  May,  !o 
enter  inwards.     The  counts  of  the  declaration  varied  Hie  statement  accordinj^ly. 
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plaintifiTs  were  unable  to  procure  the  signature  of  defendant  to  a  bill  of 
entry  for  the  said  wheat,  the  sum  of  35/.  11^.,  and  did  also  pay,  in  re- 
spect of  the  same  wheat,  the  sum  of  3/.  I8s,  9d.  for  warehouse  rent  and 
insurance  from  fire,  from  dth  May  to  17th  August.  That  the  value  of  the 
wheat  on  17th  August  was  much  less  than  the  value  of  the  same  wheat  on 
the  said  5th  May ;  and  that  such  diminution  of  value  was  by  reason  of  a 
fall  of  prices  in  the  markets  for  wheat.  And  thereupon  the  jurors  assessed 
the  damages  of  the  plaintifls,  by  reason  of  the  grievances  in  the  first  count 
mentioned,  over  and  above  their  costs  and  charges,  ftc,  to  99/.  2s,  2<2., 
unless  it  should  seem  to  the  court  that,  in  assessing  the  said  damages, 
they  ought  not  to  have  respect  to  the  damage  sustained  by  the  plaintiffs 
*6011  ^y  reason  *of  the  said  diminution  of  value  of  the  said  wheat  ia 
consequence  of  the  said  fall  of  prices  in  the  markets  for  wheat : 
and,  in  that  case,  they  assessed  the  damages  of  the  plaintiffs  by  reason  of 
the  grievances  in  the  said  first  count  mentioned  to  39/.  9«.  9d.,  over  and 
above,  &c. 

The  jurors  then  found  that,  if  it  should  seem  to  the  court  that  the  de- 
fendant was  not  guilty  on  the  first  count,  he  was  not  guUty. 

The  question  was  left  to  the  court  in  the  same  way  on  the  five  other 
counts,  with  assessments  of  damages  on  both  scales. 

The  case  was  argued  in  the  court  of  Queen's  Bench,  in  Trinity  term, 
1844,(a)  by  Erie  for  the  plaintiffs,  and  Sir  F.  Thesiger^  Solicitor-General, 
for  the  defendant.  Cur.  adv.  miU. 

Lord  Denman,  C.  J.,  in  the  following  vacation,  (June  11th,  1844,)  de- 
livered  the  judgment  of  the  court. 

This  was  an  action  on  the  case,  brought  by  a  person  who  had  imported 
wheat  from  Spain,  against  the  collector  of  custom  duties  at  Liverpool,  for 
refusing  to  sign  a  bill  of  entry  without  being  first  paid  a  sum  claimed  as 
duty,  when  none  was  due  :  whereby  plaintiff  was  deprived  of  the  oppor- 
tunity of  selling  it,  and  parted  with  his  money,  &c. 

A  special  verdict  was  found,  setting  forth  facts  which  would  entitle  him 
to  recover  unless  the  defendant  was  justified  in  detaining  the  wheat ;  in 
other  words,  unless  the  duty  claimed  was  payable. 
*6021  *'^'^^  defendant  was  bound  to  show  the  affirmative,  and  rested 
his  case  on  stat.  9  G.  4,  c.  60,  which  was  said  to  be  kept  alive  by 
stat.  5  &  6  Vict.  c.  14,  by  a  particular  enactment  for  this  purpose,  though 
repealed  by  it  in  general  terms. 

The  object  of  the  latter  was,  to  impose  a  different  set  of  duties  from 
those  payable  under  the  former :  and,  in  order  to  build,  as  it  were,  from  a 
new  foundation,  it  begins  by  distinctly  enacting  <<  That  the  said  act  shall 
be  and  the  same  is  hereby  repealed.''(6) 

(a)  Before  Lord  Denman,  C.  J^  Patteson,  WiUiams,  and  Coleridge,  Js.  The  nutiire  of  the 
case,  and  tlie  arguments,  wiU  tufficiently  appear  from  the  judgments  of  this  court  and  tbt 
Court  of  Exchequer  Chamber. 

(6)  Except  so  far  as  it  repeals  former  acU:  sect  1. 


8  Adolphus  &  Ellis,  N.  S.  602 

In  the  second  section,  it  enacts  the  new  duties,  providing  «Tbat  from 
and  after  the  passing  of  this  act  there  shall  be  levied  and  paid  to  her 
majestf,  upon  all  corn,"  &c.,  « entered  for  home  consumption  in  the 
United  Kingdom  from  parts  beyond  the  seas,  the  several  duties  specified 
and  set  forth  in  the  table  annexed  to  this  act ;  and  that  the  said  duties 
shall  be  raised,  levied,  collected,  and  paid  in  such  and  the  same  manner 
in  all  respects  as  the  several  duties  of  customs  mentioned  and  enumerated 
in  the  table"  of  «<  an  act  passed,"  &c.,  3  &  4  W.  4,  c.  56,  «<  and  in  the 
acts  amending  the  same,  and  not  otherwise."  Now  this  table  is  an  alpha- 
betical list  of  articles,  with  the  sums  to  be  levied  for  duty  placed  against 
them,  and  opposite  to  the  word  "  corn"  we  find  only  "  See  9  G.  4,  c.  60." 
And,  on  referring  to  that  act,  the  method  of  imposing  the  duty  is  laid 
down,(a)  by  means  of  averages,  calculated  every  Thursday,  on  a  return  to 
the  comptroller  of  prices  from  the  market  towns  there  enumerated. (6) 

The  present  law  received  the  royal  assent  on  Friday,  *the  29th  t-^qqo 
of  April.  The  plaintiff's  wheat  was  imported  on  the  3d  May,  in  ^ 
the  interval  between  the  expiration  of  stat.  9  G.  4,  c.  60,  by  its  repeal, 
and  the  first  day  when  calculations  could  be  made  under  stat.  5  &  6  Vict, 
c.  14.  The  plaintiff,  therefore,  contends  that  the  law  provides  no  means 
for  obtaining  any  data  from  which  the  duty  can  be  estimated,  and  that 
none  can  therefore  be  payable :  he  contends,  also,  in  general  terms,  that 
the  duty  itself  had,  by  the  repeal  of  the  act  imposing  it,  become  incapable 
of  collection,  and  that  that  act  could  not  be  made  available  for  any  pur- 
poses, on  the  principle  laid  down  by  Lord  Tenterden  in  Surtees  v.  Ellison^ 
9  fi.  &  C.  750,  752 :  <<  It  has  been  long  established,  that,  when  an  act  of 
parliament  is  repealed,  it  must  be  considered  (except  as  to  transactions 
past  and  closed)  ns  if  it  had  never  existed.  That  is  the  general  rule  ; 
and  we  must  not  destroy  that,  by  indulging  in  conjectures  as  to  the  inten- 
tion of  the  legislature."  On  this  principle  we  acted  in  Regina  v.  Mawgan^ 
8  A.  &  E.  496  ;  and  indeed  it  is  not  to  be  questioned. 

On  the  other  hand  it  was  pressed,  on  behalf  of  the  defendant,  that  a 
new  duty  is  imposed  and  made  payable  from  and  after  the  passing  of 
that  act :  that  the  repeal  of  the  former,  though  it  prevents  the  operation 
of  the  old  scale,  cannot  undo  the  actual  calculation  of  averages  made  on 
the  very  day  before,  and  lawfully  made  under  the  former  act ;  that  nothing 
prohibits  the  crown  from  resorting  to  it  for  the  purpose  of  la}ing  the  tax 
on  corn  then  imported.  The  defendant  argued  that  the  language  em- 
ployed in  the  table  appeared  well  adapted  to  this  intermediate  state  of 
things,  as  well  as  to  the  permanent  regulation,  and  that  there  was  no 
other  ^construction  which  could  reasonably  account  for  that  Ian-  rvgni 
guage.  <»  Table  of  duties  to  which  this  act  refers.  If  imported 
from  any  foreign  country :  Wheat — Whenever  the  average  price  of  wheat, 
made  up  and' published  in  the  jnanner  required  by  lawj  shall  be  for  every 
quarter"  « 59f .  and  under  SOs. — I3s  "    The  words  are  not  « in  the 

(a)  Sect  30.  (6)  Sect  8. 


604       Barrow  v.  Arnaud.  H.  V.  1846. 

manner  required  by  this  act/'  but  ««by  law ;''  and  the  averages  had  been 
duly  taken  by  law  under  the  former  act  on  Thursday^  the  28th  of  Apnl. 

Upon  the  whole,  we  think  the  defendant's  construction  the  most  reason- 
able. That  the  legislature  intended  to  impose,  and  did  impose,  a  doty 
during  the  five  days,  is  not  a  conjecture  in  which  we  indulge,  but  a  truth 
which  admits  of  no  question ;  and,  as  that  intention  may  be  effected,  and 
the  duty  obtained,  by  a  literal  interpretation  of  the  words  used,  we  are 
bound  to  give  those  words  their  natural  meaning,  and  effect  to  the  enact- 
ment. Judgment  for  defendant. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
BARROW  against  ARNAUD. 

For  syllabtu,  see  p.  595,  antd. 

The  plaintiffs  brought  error  in  the  Exchequer  Chamber. 

The  case  was  argued  in  last  Michaelmas  vacation,(a)  by  Sir  jP.  Kdly^ 
*6051     Solicitor-General,  for  the  *plaintifls  in  error,  and  W,  F.  PoUock^ 
for  the  defendant  in  error.  Cur.  adv.  vuU, 

TiNDAL,  C.  J.,  in  this  vacation,  (f^ebniary  3d,)  delivered  the  judgment 
of  the  court. 

This  was  an  action  upon  the  case,  brought  by  the  present  plaintifis  iu 
error,  who  were  also  the  plaintiffs  below,  against  die  defendant,  then 
being  the  collector  of  the  customs  of  the  port  of  Liverpool,  for  wrongfully 
neglecting  and  refusing  to  sign  a  bill  of  entry  of  a  cargo  of  corn  belong- 
ing to  the  plaintifis,  when  presented  to  him  for  such  purpose,  in  order 
that  the  said  cargo  might  be  landed,  the  same  being  then  free  of  daty ; 
whereby  the  plaintiffs  were  put  to  great  expense  in  warehousing  the  same, 
and  lost  the  profits  they  might  have  acquired  in  selling  and  disposing  of 
the  same,  &c.  The  defendant  pleaded  the  general  issue,  Not  guilty. 
And  at  the  trial  the  jury  found  a  special  verdict,  in  which  the  several 
facts  were  stated  which  raised  the  points  of  law  we  are  about  to  consider. 

The  court  below  gave  their  judgment  for  the  defendant  below ;  and 
thereupon  this  writ  of  error  was  brought. 

Two  questions  were  raised  before  us  on  this  record.  The  first,  whether, 
in  respect  of  corn,  the  produce  of  foreign  countries,  imported  into  the 
United  Kingdom  for  consumption,  any  duty  was  payable  at  the  time  when 
the  bills  of  entry,  mentioned  in  the  special  verdict,  were  presented  to  the 
defendant  for  his  signature.  Secondly,  if  no  duty  was  payable,  what  was 
the  amount  of  damages  the  plaintiffs  are  entitled  to  recover. 

^6061        ^^  ^^^  ^  ^*  ^'  ^'  ^^'  ^^^  earlier  statutes,  imposing  *a  duty  on 
foreign  corn,  were  repealed ;  and  certain  new  duties  were  im- 

(a)  Kovetnber  SCtb,  1845.    Before  Tinclal,  C.  J^  Coltman,  Maule,  luid  Crewwell,  J&,  and 
Aldersoo,  Roife,  and  Plact,  Bs. 
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posed,  to  be  ascertained  in  manner  pointed  out  by  that  act.  By  stat.  5 
&  6  Vict.  c.  14y  s.  If  Stat.  9  Q.  4,  c.  60,  was  absolutely  repealed,  and 
therefore  became  thenceforth  as  if  it  had  never  existed.  An  attempt  in- 
deed was  made,  in  argument,  to  show  that  it  was  kept  alive  by  stat.  3  & 
4  W.  4y  c.  56,  «( An  act  for  granting  duties  of  customs,''  because,  in  the 
table  of  duties  thereto  annexed,  the  word  «  corn"  is  found  entered  thus : 
«Com,  See  9  G.  4,  c.  60."  But  the  meaning  of  that  entry  is  made  quite 
clear  by  the  second  section  of  that  statute,  which  enacts  <<  that  in  lieu  and 
instead  of  all  other  duties  of  customs  (except  the  duties  upon  corn,  grain, 
meal,  or  flour,)  there  shall  be  raised,"  &c.,  « the  several  duties  of  cus- 
toms" <<  set  forth  in  figures  in  the  tables  to  this  act  annexed :"  and  the 
act  does  not  impose  any  duty  whatever  on  corn.  The  mention  of  corn 
in  the  table  is  not  for  the  purpose  of  making  it  thereby  liable  to  duty,  but 
to  explain  that  the  duty  on  corn  was  imposed  and  regulated  by  stat. 
9  G.  4,  c.  60.  And,  when  the  latter  statute  was  repealed,  the  duty  was 
at  an  end. 

The  repealing  statute  received  the  royal  assent  on  the   29th   April ; 
and,  by  the  second  section  of  it,  new  duties  were  imposed  in  these  terms. 
<<  Be  it  therefore  enacted,  that  from  and  after  the  passing  of  this  act  there 
shall  be  levied  and  paid  to  her  majesty,  upon   all  corn,  grain,"  &c., 
«  entered  for  home  consumption  in  the  United  Kingdom  from  parts  be- 
yond the  seas,  the  several  duties  specified  and  set  forth  in  the  table 
annexed  to  this  act ;  and  that  the  said  duties  shall  be  raised,  levied,  col- 
lected, and  paid  in  such  and  the  same  manner  in  aU  respects .  as  the 
several  duties  of  customs  mentioned  and  *enumerated  in  the  table     r«f*A7 
of  duties  of  customs  inwards  annexed  to"  stat.  3  &  4  W.  3,  c.  56. 
By  the  table  of  duties  annexed  to  stat.  5  &  6  Vict.  c.  14,  the  duties  on 
wheat  are  made  to  depend  upon  (<the  average  price  of  wheat,  made  up 
and  published  in  the  manner  required  by  law."     Was  there  then,  at  the 
time  in  question,  any  average  price  of  wheat,  made  up  and  published  in 
the  manner  required  by  law.     That  depends  upon  the  28th  section  of  the 
act,  which  enacts  that  the  comptroller  of  corn  returns  shall  every  week, 
from  all  the  returns  made  to  him  in  the  preceding  week,((z)  ascertain 
the  average  prices  of  diflerent  kinds  of  British  corn ;  that  he  shall  add 
such  sums  to  the  sums  ascertained  in  like  manner  during  the  five  pre- 
ceding weeks,  and  so  ascertain  the  aggregate  average  prices  of  the  six' 
weeks :  <«  and  the  sum  thereby  given  shall  be  deemed  and  taken  to  be 
the  aggregate  average  price  of  each  such  sort  of  British  corn  respectively, 
for  the  purpose  of  regulating  and  ascertaining  the  rate  and  amount  of  the 
said  duties."     The  comptroller  is  then  to  publish  such  aggregate  aver- 
age in  the  Grazette,  and,  on  Thursday  in  each  week,  transmit  a  certificate 
of  such  aggregate  average  prices  to  the  collector  or  other  chief  officer  of 
customs  at  each  of  the  several  ports  of  the  United  Kingdom,  ><  and  the 
rate  and  amount  of  the  duties  to  be  paid  under  the  provisions  of  this  act 

(a)  See  sect  26. 
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shall  from  time  to  time  be  regulated  and  governed  at  each  of  the  ports  of 
the  United  Kingdom  respectively  by  the  aggregate  average  prices  of  British 
corn  at  the  time  of  the  entry  for  home  consumption  of  any  corn,''&c., 
u  chargeable  with  any  such  duty,  a«  fucA  aggregate  average  prices  shall 
*fiQR1     ^VP^^  ^^^  ^  stated  in  the  last  ofsvtch  ^certificates  as  afortsmd^ 

^  which  shall  have  been  received  as  aforesaid  by  the  collector  or  other 
chirf  officer  of  customs  at  sitchport.^*  Now  the  certificates  mentioned  in 
this  section  are  certificates  to  be  made,  and  published,  and  transmitted, 
after  the  passing  of  this  act.  No  allusion  is  made  to  any  certificates  there- 
tofore made  by  any  authority  of  parliament,  or  otherwise :  and  until  some 
certificate,  made  in  pursuance  of  the  act,  had  been  received  by  the  col- 
lector of  customs  at  Liverpool,  there  was  no  mode  of  ascertaining  any 
amount  of  duty  that  was  to  be  paid  on  the  importation  of  foreign  com; 
and  consequently  none  could  be  created.(a)  For,  according  to  the  ex- 
pression of  Lord  Chief  Justice  Vaughan  in  Sheppard  v.  GosnoW,  Vaugban, 
159,  166,  «  A  duty  impossible  to  be  known  can  be  no  duty ;  for  civilly, 
what  cannot  be  known  to  be,  is  as  that  which  is  not."  An  argument  in 
favour  of  the  defendant  was  founded  on  sect.  30  of  the  act  in  question, 
whereby  it  was  provided  <«  that  until  a  sufficient  number  of  weekly  returns 
shall  have  been  received  by  the  said  comptroller  of  com  returns  under  this 
act  to  afibrd  such  aggregate  average  prices  of  British  com  as  aforesaid,^' 
(that  is,  an  average  the  aggregate  of  the  averages  of  six  several  weeks,) 
«( the  weekly  average  of  prices  of  British  corn  published  by  him  immedi- 
ately before  the  passing  of  this  act  shall  by  him  be  used  and  referred  to 
in  making  such  calculations  as  aforesaid,  in  such  and  the  same  manner  as 
'6091     ^^  ^^^  ^^TXie  had  been  made  up  and  taken  under  and  in  ^pursuance 

-'  of  this  act."  And  it  was  contended  that  this  enabled  the  collec- 
tor of  customs  to  ascertain  the  amount  of  duty  to  be  levied  under  this 
act  by  what  had  been  done  under  stat.  9  G.  4,  c.  60.  But  it  seems  clear 
that  this  section  only  authorizes  the  comptroller  of  corn  returns  to  resort 
to  the  old  weekly  averages  for  the  purpose  of  making  out  the  new  aggre- 
gate averages,  and  that  the  collector  of  customs  can  look  to  nothing  but 
what  is  done  under  the  existing  act.  There  is  no  provision  that,  until  be 
has  received  a  certificate  of  the  aggregate  averages  under  this  act,  he  may 
resort  to  any  other  document  for  the  purpose  of  ascertaining  the  amount 
of  duties.  We,  therefore,  feel  bound  to  say  that,  during  the  short  interval 
between  the  passing  of  this  act  and  the  receipt  of  the  first  certificate 
of  aggregate  averages  afterwards  transmitted  by  the  comptroller  of  com  re- 
turns, no  duty  was  payable  on  foreign  corn,  and  that  the  defendant 
was  bound  to  sign  the  bills  of  entry  presented  to  him  by  the  plain- 
tiff. 

(a)  The  Solicito]^6ene^ll  pointed  out  that  in  stat  7  &  8  G.  4,  c.  58,  s.  2G,  there  wbs  a  pnm«> 
apparently  introduced  to  guard  against  the  difficulty  arising  in  the  present  case ;  bat  tUi 
there  was  no  corresponding  provision  in  stat  5  &  6  Vict  c.  14,  nor  in  the  interrening  act  n^ 
9  G  4,  c.  60.  Kay  y.Goodwin,^  Bing.  576,  was  referred  to.  See  Boadkni^  v.  Grvra)^  M. 
k  W.  652. 
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It  remains  for  us  to  consider  what  is  the  proper  measure  of  damages 
to  be  recovered.  The  plaintiiis  are  of  course  entitled  to  receive  back  the 
amount  paid  by  them  to  obtain  possession  of  the  wheat :  and  we  think 
that  they  are  also  entitled  to  receive  the  amount  of  the  loss  sustained  by 
them  by  re?.son  of  the  fall  in  the  price  of  wheat.(a)  Where  a  contract  to 
deliver  goods  at  a  certain  price  is  broken,  the  proper  measure  of  damages 
in  general  is  the  difference  between  the  contract  price  and  the  market 
price  of  such  goods  at  the  time  when  the  contract  is  broken,  because  the 
purchaser,  having  the  money  in  his  hands,  may  go  into  the  market  and 
*buy.  So,  if  a  contract  to  accept  and  pay  for  goods  is  broken,  r«giQ 
the  same  rule  may  be  properly  applied ;  for  the  seller  may  take 
his  goods  into  the  market  and  obtain  the  current  price  for  them.  But 
the  rule  in  such  cases  is  inapplicable  to  the  present.  The  plaintiffs 
might  not  have  the  money  to  pay  the  duties  demanded :  and  the  defend- 
ant, having  improperly  withheld  from  them  the  means  of  obtaining  pos- 
session of  their  goods,  should  answer  for  all  the  loss  resulting  from  his 
act. 

For  these  reasons,  the  judgment  of  the  court  below  must  be  reversed, 
and  judgment  given  for  the  plaintiffs  for  the  amount  of  damages  found  by 
the  special  verdict  to  have  been  sustained  by  the  plaintiffs,  calculated  upon 
the  principle  above  mentioned. 

Judgment  of  the  Court  of  Queen's  Bench  reversed  ;  and  judgment 
to  be  entered  for  damages  on  the  higher  scale. 

(a)  On  diis  point,  Qaimford  t.  CamU,  2  a&  C.  624,  wm  cited. 
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TYLER  against  SHINTON.    Friday,  FArvury  IZth. 

To  an  action  of  debt  upon  simple  contract,  defendant  pleaded  in  bar,  under  stat  5  &  G  Vict, 
c.  116,  s.  10,  an  order  for  protection.  The  plea  stated  only  that  the  action  was  for  a  debt 
contracted  before  the  date  of  filing  defendant's  petition  for  protection  from  process  as  aAer  men- 
tioned ;  tha^  before  the  commencement  of  the  suit,  he,  under  and  by  virtue  of  and  according  to 
the  directions  of  the  stattue,  presented  his  petition  for  protection  firom  process  to  the  Birming- 
ham District  Court  of  Bankruptcy ;  that  such  petition  was  duly  presented ;  and  that  after- 
ward?, and  before  the  commencement,  &c^  a  final  order  for  protection  and  distribution  waa 
made  by  a  commissioner  duly  authorized. 

Hdi,  on  special  demurrer,  that  the  plea  did  not  show  enough  to  bring  it  within  the  requisites 
of  the  statute. 

Deibt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Plea  2.  That  this  action  is  brought  for  and  in  respect  of  a  debt  con- 
tracted before  the  date  of  filing  the  defendant's  «  petition  for  protection 
from  process,  *as  hereinafter  mentioned,  and  not  otherwise ;  and  the  de- 
fendant further  saith  that  heretofore,  and  before  the  commence-  regit 
ment  of  this  suit,  to  wit,  on,"  &c.,  «he  the  said  defendant, 
under  and  by  virtue  of  and  according  to  the  directions  and  provisions  of  a 
certain  statute  made,"  &c.,  (5  &6  Vict.  c.  116,  <(for  the  Relief  of  In- 
solvent Debtors,"}  «  presented  his  petition  for  protection  from  process  to 
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the  Birmingham  District  Court  of  Bankruptcy  in  the  county  of  Warwick : 
and  the  defendant  further  says  that  such  petition  was  duly  presented,  and 
that  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on,'' 
&c.,  «  a  final  order  for  protection  and  distribution  was  made  by  a  com- 
missioner  duly  authorized.    And  this,"  &c.  (verification.) 

Special  demurrer,  assigning  for  cause  that  the  plea  is  bad  as  a  plea  at 
common  law,  inasmuch  as  it  does  not  state  that  the  required  notices 
were  given  or  inserted  previous  to  the  presenting  of  the  petition ;  nor 
that  the  said  petition  was  in  the  form,  or  contained  the  requisites,  by 
the  statutes  in  that  behalf  prescribed ;  nor  that  the  necessary  proceed- 
ings were  had  and  taken  thereupon ;  or  what  those  proceedings  were ; 
nor  that  the  debts  of  the  defendant  were  not,  or  were  found  not  to  have 
been,  contracted  by  reason  of  any  of  the  matters  and  things  in  the  said 
statute  mentioned,  which,  if  found,  would  have  disentitled  the  defendant 
to  the  protection  of  the  said  statute :  and  also  that  the  said  plea  is  bad  as 
a  plea  under  and  given  by  the  said  statute,  inasmuch  as  it  does  not  follow 
the  language  of  the  said  statute  in  that  behalf;  also  for  that  it  is  not  stated 
or  alleged,  nor  doth  it  appear  in  or  by  the  said  plea,  that  the  said  final 
order  in  that  plea  mentioned  was  in  order  for  the  protection  of  the  defend- 

*6121  ^'^^'  ^^  ^^^^  ^^  ^^^  made  *in  the  matter  of  the  said  petition  in 
that  plea  alleged  to  have  been  presented  ;  or  that  it  in  any  way 
concerned  or  related  to  the  defendant  or  the  debt  in  the  said  declaration 
mentioned,  and  for  the  recovery  whereof  this  action  is  brought ;  also  for 
that  it  does  not,  as  it  ought  to  do,  supposing  it  to  be  a  plea  under  the 
said  statute,  conclude  to  the  country. 

Bramvoelly  for  the  plaintiff.  Sect.  10  of  stat.  6  &  6  Vict.  c.  116,  enacts 
«that  if  any  suit  or  action  is  brought  against  any  petitioner  for  or  in  respect 
of  any  debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a 
sufficient  plea  in  bar  of  the  said  suit  or  action  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  distribution  made  by  a 
commissioner  duly  authorized."  Now,  admitting  that  the  plea,  if  it  fol- 
lowed this  section,  might  have  been  sufficient,  however  general  it  was,  the 
plea  does  not  satisfy  the  requisites  in  the  section.  The  allegation  as  to 
the  final  order  may  perhaps  be  supported  by  the  words  of  the  section,  if 
the  preceding  part  of  the  plea  be  good.  But  that  is  not  so.  The  word 
((such,"  in  sect.  10,  means  such  a  petition  as  is  described  in  sect.  1» 
where  numerous  requisites  are  prescribed.  But  the  word  «  such"  in  the 
plea  refers  merely  to  (*his  petition  for  protection  from  process,"  the 
words  in  the  earlier  part.  That  does  not  show  that  such  a  petition  as  the 
statute  describes  has  been  presented.  (He  was  then  stopped  by  the 
court.) 

Grray,  contri.     This  plea  is  authorized  by  the  decision  in  Cook  v.  Hen- 

•6131    ^^^'  ^  ^*  ®*  ^^^'    ^^^'^^  Denmak,  C.  J.    The  plea  •there  named 
the  commissioner  as  a  commissioner  of  her  majesty^s  Court  of  Bank- 
ruptcy.    But  how  can  we  know  judicially  of  the  existence  of  the  Bir- 
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iDingham  District  Court  of  Bankruptcy  ?]  Sect.  1  speaks  of  the  commis- 
sioner for  country  districts.  In  Cook  v.  Henson  it  was  not  alleged  that 
the  commissioner  there  named  was  a  London  commissioner.  The  name 
is  not  given  here ;  but  that  cannot  be  necessary ;  and,  at  any  rate,  the 
objection  is  not  assigned  as  special  cause  of  demurrer.  In  Cook  v. 
Hmson^  nothing  was  shown  pointing  out  the  nature  of  the  particu- 
lar jurisdiction.  [Patteson,  J.  How  can  the  plaintiflf  reply  ?  If  he 
traverses  the  order,  he  admits  the  jurisdiction:  if  he  alleges  that  the 
defendant  did  not  reside  in  the  Birmingham  district,  he  admits  all 
other  matters  pleaded  as  to  the  discharge.  If  this  general  plea  be  allow- 
able, a  general  replication  should  be  so  too.]  That  objection  might 
have  been  taken  in  Cook  v.  Henson.  The  plaintiff  might  reply  by  a 
cumulative  traverse,  even  if  he  could  not  reply  De  injuria.  [Patteson,  J. 
As  to  a  reply  De  injurii,  the  defence  arises  upon  matter  occurring  since 
the  cause  of  action  accrued.] 

Bramwellj  in  reply.     In  Cook  v.  Henson  the  objection  was  not  to  want 
of  jurisdiction,  but  to  a  supposed  defect  in  the  statement  of  facts,  assum- 
ing the  jurisdiction  to  be  shown.     Here  the  whole  proceeding  might  be 
coram  uon  judice  ;  for  it  does  not  appear  that  the  defendant  has  resided 
twelve  calendar  months  in  the  commissioner's  district,  which,  by  sect.  1, 
is  essential  to  the  jurisdiction.     This  objection  is  fatal,  even  if  the  court 
can  take  judicial  notice  of  the  district.     The  'plaintiff*  cannot  tra-     r*gi4 
verse  what  is  not  in  the  plea :  but  how  could  he  take  the  objection 
by  way  of  confession  and  avoidance  ?    [Coleridge,  J.  I  see  that  the  want 
oi  allegation  of  residence  was  assigned  as  special  ground  of  demurrer 
in  CooA;  v.  Henson,'\    It  does  not  appear  to  have  been  insisted  upon. 
The  Court  of  Bankruptcy  has  jurisdiction  wherever  a  district  court  has 
not  been  established  by  order  of  council:  it  might  therefore  be  said,  in 
Cook  V.  Hensony  that  jurisdiction  appeared  primd  facie :  here  the  opposite 
presumption  would  be  made.     Besides,  there  are  two  debts  in  the  decla- 
ration; but  the  plea,  though  pleaded  to  the  whole  declaration,  speaks 
only  of  a  debt.    [Gray.    The  declaration  treats  the  debt  as  the  aggregate 
of  both  the  claims.     Patteson,  J.    The  plea  does  not  state  that  the  order 
was  for  the  protection  of  the  defendant,  nor  that  it  was  made  in  the  mat- 
ter of  the  petition.] 

Lord  Denman,  C.  J.  Certainly  Cook  v.  Henson  goes  the  full  length 
which  the  statute  allows :  we  are  now  called  on  to  go  farther  still :  but 
we  cannot  do  so. 

Patteson,  J.     In  Cook  v.  Henson  it  was  alleged  that  the  order  <<  was 
made  in  the  matter  of  the  said  petition." 
Williams  and  Coleridge^  Js.,  concurred. 

Judgment  for  plaintifH 


vol.  VIII.  45  2  o  2 


(315  MiLNER  V.  Jordan.  H.  V.  1846. 


•615]  •MILNER  against  WILLIAM  JORDAN. 

To  trespass  for  breaking  plaintiff's  close,  &c.,  defendant  pleaded  that  plaintiff  was  tenant  from 
year  to  year  of  the  locus  in  quo  to  6.,  the  owner  of  the  freehold,  subject  to  a  stipulation 
that  B.,  or  his  on-ooming  tenant,  at  any  time  after  the  Ist  January  preceding  a  6th  Aphi 
when  plaintiff  should  have  received  notice  to  quit  on  such  6th  April,  should  have  liberty 
to  enter  and  plough ;  that  B.  gave  plaintiff  half  a  year's  notice  to  quit  on  a  6th  April,  ami 
afterwards  "  agreed  to  let"  to  defendant,  and  defendant  "•  agreed  to  take"  of  B^  the  ianci, 
and  hold  the  same  to  defendant  as  tenant  from  year  to  year  after  the  expiration  of  plain- 
tiff's tenancy ;  and  defendant  "  thereupon  became  and  was  the  on-coming  tenant  of  B^' 
on  the  expiration  of  plaintiff's  tenancy :  and  that  defendant  afterwards  entered,  between 
the  1st  January  and  the  said  6th  April,  to  plough,  &c.  (justifying). 

Ihldt  on  demurrer  to  the  replication,  a  good  plea  in  bar ;  for  that  the  allegation  that  defend- 
ant became  B/s  on-coming  tenant  was  sufficient  on  general  demurrer,  assuming  that  ^ 
plea  showed  no  demise  from  B.  to  defendant,  and  that  die  contract  pleaded  required  b 
written  instrument  (as  to  which  asstmiptions  quart). 

The  plaintiff,  admitting  tliat  the  locus  in  quo  was  R's  freehold,  replied  Be  i^jurii  ab«4|(i* 
residuo  causae. 

Held  bad,  on  special  demurrer^  inasmuch  as  defendant  in  his  plea  derived  an  authority  fn^ni 
plaintiiSl 

Trespass  for  breaking  and  entering  plaintiff's  close,  and  treading  down 
the  grass,  &c.  (with  other  grievances  not  pleaded  to  in  the  plea  after 
mentioned.) 

Plea  (3d),  as  to  the  grievances  above  mentioned.  That,  before  and  at 
the  said  times  when,  &c.,  the  close  in  which,  &c.,  was  a  certain  close  of 
•arable  land,  parcel  of  a  certain  farm  containing  divers  closes  of  arable, 
&c.,  together  with  a  certain  farm-house,  barn  and  other  buildings,  which 
said  farm  and  premises,  before  and  at  the  times  when,  &c.,  were  the 
farm-house,  &c.,  soil  and  freehold  of  one  Alexander  William  Robert  Bos- 
ville  ;  and  the  said  farm  and  premises,  before  and  at  the  times  when,  &?., 
were  held,  occupied  and  enjoyed  by  plaintiff  as  tenant  thereof  to  A,  W. 
R.  B.,  to  wit,  as  tenant  thereof  from  year  to  yea^*,  upon  and  subject  to 
certain  terms,  &c.,  and,  amongst  others,  the  following:  that  is,  that  the 
said  A.  W.  R.  B.,  or  his  or  their  on-coming  tenant,  at  any  time  after  the 
1st  January  preceding  the  6th  day  of  April  when  the  plaintiff  should  have 
*fil61  P^'^^  ^^  received  *notice  to  quit  the  said  farm  and  premises  on 
-*  such  last-mentioned  6th  day  of  April,  should  have  full  liberty  to 
enter  upon,  and  to  plough,  &c.,  all  the  arable  land  of  the  said  farm,  exrept 
the  fallows  or  turnip  fallows  of  the  preceding  summer :  Averment  that, 
whilst  plaintiff  so  held,  occupied,  &c.,  the  said  farm  and  premises,  nssuch 
tenant  to  A.  W.  R.  B.,  and  before  any  of  the  said  times  when,  &e.,  and 
more  than  half  a  year  before  the  expiration  of  the  then  current  yearoftbc 
said  tenancy,  to  wit,  on  5th  October,  1844,  A.  W.  R.  B.  gave  notice  to 
plaintiff  that  he,  plaintiff,  should  quit  the  farm  and  premises  on  a  certain 
day,  to  wit,  6th  April,  1845,  the  said  last-mentioned  day  being  the  di^y 
of  the  expiration  of  the  then  current  year  of  the  tenancy  of  plaintiff:  That 
afterwards,  and  before  any  of  the  said  times  when,  &c.,  to  wit,  on  Ist 
January,  1845,  A.  W.  R.  B.  agreed  to  let  to  defendant,  and  defendant  then 
agreed  to  take,  the  said  farm  and  premises,  to  hold  the  same  to  defendant 
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as  tenant  thereof,  to  wit,  as  tenant  from  year  to  year,  from  and  after  tke 
expiration  of  the  said  tenancy  of  plaintiff,  that  is  to  say  from  the  said  6th 
April ;  and  defendant  thereupon  became,  and  was,  the  on-coming  tenant 
of  the  said  A.  W.  R.  B.  of  the  said  farm  and  premises,  on  the  expiration 
of  the  said  tenancy  of  plaintiff:  and  that  the  close  in  which,  &c.,  at  the 
times  when,  &c.,  was  not,  nor  was  any  part  thereof,  fallow  or  turnip  fal- 
low of  the  preceding  summer :  wherefore  defendant,  so  being  such  on^ 
coming  tenant,  on  the  several  times  when,  &c.,  the  same  respectively 
beiog  after  the  Ist  day  of  January  preceding  the  said  6th  day  of  April, 
1845,  the  last-mentioned  day  being  the  day  on  which  plaintiff  had  been 
required  to  quit  the  farm  and  premises  by  the  notice  which  plaintiff  had 
so  received  as  aforesaid,  entered  *upon  the  close  in  which,  &c.,  r(gi<v 
for  the  purpose  of  ploughing,  &c.  (Justification  in  the  usual  ^ 
bun.)    Verification. 

Replication.  That,  admitting  that  the  close  in  which,  &c.,  was,  before 
and  at  the  times  when,  &c.,  parcel  of  a  certain  farm  containing,  &c.,  (as 
in  the  plea,)  which  said  farm  and  premises,  before  and  at  the  said  times 
when,  &c.,  were  the  farm-house,  barn,  buildings,  soil,  and  freehold  of 
A.  W.  R.  B.,  for  replication  nevertheless  in  this  behalf,  plaintiff  says  that 
defendant,  at  the  times  when,  &c.,  of  his  own  wrong,  and  without  the 
residue  of  the  cause,  &c.,  committed,  &c.,  in  manner  and  form,  &c. 

Special  demurrer,  assigning  for  cause  that  the  replication  is  multifa- 
rious, and  that  the  form  De  injuria  is  improper  and  inapplicable  (on  the 
ground  insisted  on  in  the  argument).    Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Trinity  vacation.(a) 

Hugh  ISUf  for  the  defendant.  The  replication  puts  in  issue  the  alleged 
interest  of  the  defendant  in  the  land,  and  therefore  violates  the  second 
rule  in  Crogate*s  Case^  8  Rep.  66  b.  It  is  also  in  violation  of  the  third 
rule  in  Crogaie*8  Case^  because  the  defendant  justifies  under  an  authority 
derived  from  the  plaintiff.  The  second  rule  was  held  inapplicable  in 
Edmunds  v.  Pinnigery  7  Q.  B.  558,  where  the  defendants  endeavoured  to 
show  that  they,  being  servants  of  a  constable,  who  was  directed  by  a 
magistrate's  warrant,  under  stat.  1  &  2  Vict.  c.  74,  s.  1,  •to  re-  r»gio 
store  the  landlord  to  possession,  were  persons  claiming  interest 
as  servants  of  the  landlord.  But  here  the  interest  is  direct.  The  case 
falls  within  the  principle  laid  down  by  Patteson,  J.,  in  Bowkr  v.  JfichoU 
m,  12  A.  &  E.  341,  354.  The  language  of  Tindal,  C.  J.,  in  Salter  v. 
PurcheUt  ^  Q-  B.  209,  219,  220,  explains  the  principle  and  exception, 
and  points  out  that,  where  the  defendant  claims  under  an  interest  derived 
from  the  plaintiff,  it  is  reasonable  that  the  plaintiff  should  traverse  speci- 
fically an  averment,  the  truth  or  falsehood  of  which  must  be  within  his 
own  knowledge.  It  will,  however,  be  objected  that  the  plea  is  bad  on 
general  demurrer,  for  want  of  showing  an  actual  demise.     But  the  plea 

(•)  June  2  Ist,  1845.    Before  Lord  Denman,  C.  J^  Williams  and  Coleridge,  Ji. 
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•615]  *MILNER  against  WILLIAM  JORDAN. 

To  trespass  for  breaking  plaintiff's  close,  &c.,  defendant  pleaded  tliat  plaintiff  was  tenant  from 
year  to  year  of  the  locus  in  quo  to  6.,  the  owner  of  the  freehold,  subject  to  a  stipulation 
that  6.,  or  his  on-ooming  tenant,  at  any  time  after  the  Ist  January  preceding  a  6th  April 
when  plaintiff  should  have  received  notice  to  quit  on  such  6th  April,  should  have  lilx^rty 
to  enter  and  plough ;  that  B.  gave  plaintiff  half  a  year's  notice  to  quit  on  a  6th  April,  and 
afterwards  '<  agreed  to  let"  to  defendant,  and  defendant  «  agreed  to  take"  of  R,  the  lanl, 
and  hold  the  same  to  defendant  as  tenant  from  year  to  year  after  the  expiration  of  plain- 
tiff^s  tenancy;  and  defendant  "thereupon  became  and  was  the  on-coming  tenant  of  Bu,' 
on  the  expiration  of  plaintiff's  tenancy :  and  that  defendant  afterwards  entered,  benireen 
tlie  1st  January  and  the  said  6th  April,  to  plough,  &c.  (justifying). 

Heidj  on  demurrer  to  the  replication,  a  good  plea  in  bar ;  for  that  the  allegation  that  defend- 
ant became  B.'s  on-coming  tenant  was  sufficient  on  general  demurrer,  assuming  tlmt  the 
plea  showed  no  demise  from  B.  to  defendant,  and  that  the  contract  pleaded  required  t 
written  instrument  (as  to  which  assumptions  quart). 

The  plaintiff^  admitting  that  the  locus  in  quo  was  R's  freehold,  replied  Be  injurii  absquo 
residuo  causae. 

Held  bad,  on  special  demurrer^  inasmuch  as  defendant  in  his  plea  derived  an  authority  frrju 
plaintiff 

Trespass  for  breaking  and  entering  plaintiff's  close,  and  treading  down 
the  grass,  &c.  (with  other  grievances  not  pleaded  to  in  the  plea  after 
mentioned.) 

Plea  (3d),  as  to  the  grievances  above  mentioned.  That,  before  and  at 
the  said  times  when,  &c.,  the  close  in  which,  &c.,  was  a  certain  close  of 
•arable  land,  parcel  of  a  certain  farm  containing  divers  closes  of  arable, 
&c.,  together  with  a  certain  farm-house,  barn  and  other  buildings,  which 
said  farm  and  premises,  before  and  at  the  times  when,  &c.,  were  the 
farm-house,  &c.,  soil  and  freehold  of  one  Alexander  William  Robert  Bc5- 
ville ;  and  the  said  farm  and  premises,  before  and  at  the  times  when,  &«*., 
were  held,  occupied  and  enjoyed  by  plaintiff  as  tenant  thereof  to  A.  W. 
R.  B.,  to  wit,  as  tenant  thereof  from  year  to  yeat,  upon  and  subject  to 
certain  terms,  &c.,  and,  amongst  others,  the  following:  that  is,  that  the 
said  A.  W.  R.  B.,  or  his  or  their  on-coming  tenant,  at  any  time  after  the 
1st  January  preceding  the  6th  day  of  April  when  the  plaintiff  should  have 
*^filfil  S^^'^**  ^^  received  *notice  to  quit  the  said  farm  and  premises  on 
-■  such  last-mentioned  6th  day  of  April,  should  have  full  liberty  to 
enter  upon,  and  to  plough,  &c.,  all  the  arable  land  of  the  said  farm,  except 
the  fallows  or  turnip  fallows  of  the  preceding  summer:  Averment  that, 
whilst  plaintiff  so  held,  occupied,  &c.,  the  said  farm  and  premises,  as  such 
tenant  to  A.  W.  R.  B.,  and  before  any  of  the  said  times  when,  &c.,  and 
more  than  half  a  year  before  the  expiration  of  the  then  current  year  of  the 
said  tenancy,  to  wit,  on  5th  October,  1844,  A.  W.  R.  B.  gave  notice  lo 
plaintiff  that  he,  plaintiff,  should  quit  the  farm  and  premises  on  a  certain 
day,  to  wit,  6th  April,  1845,  the  said  last-mentioned  day  being  the  day 
of  the  expiration  of  the  then  current  year  of  the  tenancy  of  plaintiiT:  That 
afterwards,  and  before  any  of  the  said  times  when,  &c.,  to  wit,  on  ht 
January,  1845,  A.  W.  R.  B.  agreed  to  let  to  defendant,  and  defendant  then 
agreed  to  take,  the  said  farm  and  premises,  to  hold  the  same  to  defeod»Mi 
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as  tenant  thereof,  to  wit,  as  tenant  from  year  to  year,  from  and  after  tke 
ezpiratioQ  of  the  said  tenancy  of  plaintiflf,  that  is  to  say  from  the  said  6th 
April ;  and  defendant  thereupon  became,  and  was,  the  on-coming  tenant 
of  the  said  A.  W.  R.  B.  of  the  said  farm  and  premises,  on  the  expiration 
of  the  said  tenancy  of  plaintiff:  and  that  the  close  in  which,  &c.,  at  the 
times  when,  &c.,  was  not,  nor  was  any  part  thereof,  fallow  or  turnip  fal- 
low of  the  preceding  summer :  wherefore  defendant,  so  being  such  on- 
coming tenant,  on  the  several  times  when,  &c.,  the  same  respectively 
being  after  the  1st  day  of  January  preceding  the  said  6th  day  of  April, 
1845,  the  last-mentioned  day  being  the  day  on  which  plaintiflT  had  been 
required  to  quit  the  farm  and  premises  by  the  notice  which  plaintiff  had 
so  received  as  aforesaid,  entered  *upon  the  close  in  which,  &c.,  pgi'v 
hi  the  purpose  of  ploughing,  &c.  (Justification  in  the  usual 
form.)    Verification. 

Replication.  That,  admitting  that  the  close  in  which,  &c.,  was,  before 
and  at  the  times  when,  &c.,  parcel  of  a  certain  farm  containing,  &c.,  (as 
in  the  plea,)  which  said  farm  and  premises,  before  and  at  the  said  times 
when,  &c.,  were  the  farm-house,  barn,  buildings,  soil,  and  freehold  of 
A.  W.  R.  B.,  for  replication  nevertheless  in  this  behalf,  plaintiff  says  that 
defendant,  at  the  times  when,  &c.,  of  his  own  wrong,  and  without  the 
residue  of  the  cause,  &c.,  committed,  &c.,  in  manner  and  form,  &c. 

Special  demurrer,  assigning  for  cause  that  the  replication  is  multifa- 
rious, and  that  the  form  De  injuria  is  improper  and  inapplicable  (on  the 
ground  insisted  on  in  the  argument).    Joinder  in  demurrer. 

The  demurrer  was  argiied  in  last  Trinity  vacation.(a) 

Hugh  I£Uf  for  the  defendant.  The  replication  puts  in  issue  the  alleged 
interest  of  the  defendant  in  the  land,  and  therefore  violates  the  second 
rule  in  Crogaie^s  Case^  8  Rep.  66  b.  It  is  also  in  violation  of  the  third 
rule  in  Crogate^s  Case^  because  the  defendant  justifies  under  an  authority 
derived  from  the  plaintiff.  The  second  rule  was  held  inapplicable  in 
Edmunds  v.  Pinniger^  7  Q.  B.  558,  where  the  defendants  endeavoured  to 
sbow  that  they,  being  servants  of  a  constable,  who  was  directed  by  a 
magistrate's  warrant,  under  stat.  1  &  2  Vict.  c.  74,  s.  1,  •to  re-  pgio 
store  the  landlord  to  possession,  were  persons  claiming  interest 
as  servants  of  the  landlord.  But  here  the  interest  is  direct.  The  case 
falls  within  the  principle  laid  down  by  Patteson,  J.,  in  Bowler  v.  JfichoU 
*an,  12  A.  &  E.  341,  354.  The  language  of  Tindal,  C.  J.,  in  Salter  v. 
Purchellf  1  Q.  B.  209,  219,  220,  explains  the  principle  and  exception, 
and  points  out  that,  where  the  defendant  claims  under  an  interest  derived 
from  the  plaintiff,  it  is  reasonable  that  the  plaintiff  should  traverse  speci- 
fically an  averment,  the  truth  or  falsehood  of  which  must  be  within  his 
own  knowledge.  It  will,  however,  be  objected  that  the  plea  is  bad  on 
general  demurrer,  for  want  of  showing  an  actual  demise.     But  the  plea 

(a)  Juno  21st,  1S45.    Before  Lord  Denman,  C.  J^  Williams  and  Coleridge,  Jf. 
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•616]  *MILNER  against  WILLIAM  JORDAN. 

To  trespass  for  breaking  plaintifTs  close,  kc^  defendant  pleaded  that  plaintiff  was  tenant  from 
year  to  year  of  the  locos  in  quo  to  R,  the  owner  of  the  freehold,  subject  to  a  stipulation 
that  B^  or  his  on<xmiing  tenant,  at  any  time  aAer  the  Ist  January  preceding  a  6th  April 
when  plaintiff  should  have  received  notice  to  quit  on  such  6th  April,  should  liave  liberty 
to  enter  and  plough ;  that  B.  gave  plaintiff  half  a  year's  notice  to  quit  on  a  6th  April,  and 
afterwards  "agreed  to  let"  to  defendant,  and  defendant « agreed  to  take"  of  B.,  die  land, 
and  hold  the  same  to  defendant  as  tenant  from  year  to  year  after  the  expiration  of  plain- 
tiff's tenancy ;  and  defendant  « thereupon  became  and  was  the  on-coming  tenant  of  E,*' 
on  the  expiration  of  plaintiff^s  tenancy :  and  that  defendant  afterwards  entered,  betyreen 
the  1st  January  and  the  said  6th  April,  to  plougli,  &c.  (justifying). 

Ileld,  on  demurrer  to  the  replication,  a  good  plea  in  bar ;  for  that  the  allegation  that  defenii- 
ant  became  B/s  on-coming  tenant  was  sufficient  on  general  demurrer,  assuming  tlmt  the 
plea  showed  no  demise  from  B.  to  defendant,  and  that  the  contract  pleaded  required  « 
written  instrument  (as  to  which  assumptions  puere). 

The  plaintiffj  admitting  that  the  locus  in  quo  was  R's  freehold,  replied  De  injurii  absquo 
residuo  causs. 

Held  bad,  on  special  demurrer,  inasmuch  as  defendant  in  his  plea  derived  an  authority  frcui 
plaintiff 

Trespass  for  breaking  and  entering  plaintiff's  close,  and  treading  down 
the  grass,  &c.  (with  other  grievances  not  pleaded  to  in  the  plea  after 
mentioned.) 

Plea  (3d),  as  to  the  grievances  above  mentioned.  That,  before  and  at 
the  said  times  when,  &c.,  the  close  in  which,  &c.,  was  a  certain  close  of 
•arable  land,  parcel  of  a  certain  farm  containing  divers  closes  of  arable, 
&c.,  together  with  a  certain  farm-house,  barn  and  other  buildings,  which 
said  farm  and  premises,  before  and  at  the  times  when,  &c.,  were  the 
farm-house,  &c.,  soil  and  freehold  of  one  Alexander  William  Robert  Bos- 
\ille ;  and  the  said  farm  and  premises,  before  and  at  tlie  times  when,  kr., 
were  held,  occupied  and  enjoyed  by  plaintiff  as  tenant  thereof  to  A.  W. 
R.  B.,  to  wit,  as  tenant  thereof  from  year  to  year,  upon  and  subject  to 
certain  terms,  &c.,  and,  amongst  others,  the  following:  that  is,  that  the 
said  A.  W.  R.  B.,  or  his  or  their  on-coming  tenant,  at  any  time  after  the 
1st  January  preceding  the  6th  day  of  April  when  the  plaintiff  should  have 
^rifil  8^^'^*^  ^^  received  *notice  to  quit  the  said  farm  and  premises  on 
-*  such  last-mentioned  6th  day  of  April,  should  have  full  libert)  to 
enter  upon,  and  to  plough,  &c.,  all  the  arable  land  of  the  said  farm,  except 
the  fallows  or  turnip  fallows  of  the  preceding  summer:  Averment  that, 
whilst  plaintiff  so  held,  occupied,  &c.,  the  said  farm  and  premises,  as  such 
tenant  to  A.  W.  R.  B.,  and  before  any  of  the  said  times  when,  &c.,  and 
more  than  half  a  year  before  the  expiration  of  the  then  current  yearoflbe 
said  tenancy,  to  wit,  on  5th  October,  1844,  A.  W.  R.  B.  gave  notice  to 
plaintiff  that  he,  plaintiff,  should  quit  the  farm  and  premises  on  a  certain 
day,  to  wit,  6th  April,  1845,  the  said  last-mentioned  day  being  the  d>jy 
of  the  expiration  of  the  then  current  year  of  the  tenancy  of  plaintiff:  That 
afterwards,  and  before  any  of  the  said  times  when,  &c.,  to  wit,  on  1st 
January,  1845,  A.  W.  R.  B.  agreed  to  let  to  defendant,  and  defendant  then 
agreed  to  take,  the  said  farm  and  premises,  to  hold  the  same  to  defendant 
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as  tenant  thereof,  to  wit,  as  tenant  from  year  to  year,  from  and  lifter  the 
expiration  of  the  said  tenancy  of  plaintiff,  that  is  to  say  from  the  said  6th 
April ;  and  defendant  thereupon  became,  and  was,  the  on-coming  tenant 
of  the  said  A.  W.  R.  B.  of  the  said  farm  and  premises,  on  the  expiration 
of  the  said  tenancy  of  plaintiff:  and  that  the  close  in  which,  &c.,  at  the 
times  when,  &c.,  was  not,  nor  was  any  part  thereof,  fallow  or  turnip  fal- 
low of  the  preceding  summer :  wherefore  defendant,  so  being  such  on- 
coming tenant,  on  the  several  times  when,  &c.,  the  same  respectively 
being  after  the  1st  day  of  January  preceding  the  said  6th  day  of  April, 
1845,  the  last-mentioned  day  being  the  day  on  which  plaintiff  had  been 
required  to  quit  the  farm  and  premises  by  the  notice  which  plaintiff  had 
so  received  as  aforesaid,  entered  *upon  the  close  in  which,  &c.,  ^1517 
for  the  purpose  of  ploughing,  &c.  (Justification  in  the  usual 
brm.)    Verification. 

Replication.  That,  admitting  that  the  close  in  which,  &c.,  was,  before 
and  at  the  times  when,  &c.,  parcel  of  a  certain  farm  containing,  &c.,  (as 
in  (he  plea,)  which  said  farm  and  premises,  before  and  at  the  said  times 
when,  &c.,  were  the  farm-house,  barn,  buildings,  soil,  and  freehold  of 
A.  W.  R.  B.,  for  replication  nevertheless  in  this  behalf,  plaintiff  says  that 
defendant,  at  the  times  when,  &c.,  of  his  own  wrong,  and  without  the 
residue  of  the  cause,  &c.,  committed,  &c.,  in  manner  and  form,  &c. 

Special  demurrer,  assigning  for  cause  that  the  replication  is  multifa- 
rious, and  that  the  form  De  injurifi  is  improper  and  inapplicable  (on  the 
ground  insisted  on  in  the  argument).  Joinder  in  demurrer. 
The  demurrer  was  argued  in  last  Trinity  vacation.(a) 
Hugh  Hillf  for  the  defendant.  The  replication  puts  in  issue  the  alleged 
interest  of  the  defendant  in  the  land,  and  therefore  violates  the  second 
rule  in  Crogale^s  Case^  8  Rep.  66  b.  It  is  also  in  violation  of  the  third 
rule  in  Crogaie*s  Casty  because  the  defendant  justifies  under  an  authority 
derived  from  the  plaintiff.  The  second  rule  was  held  inapplicable  in 
Edmunds  v.  Pinrnger,  7  Q.  B.  558,  where  the  defendants  endeavoured  to 
show  that  they,  being  servants  of  a  constable,  who  was  directed  by  a 
magistrate's  warrant,  under  stat.  1  &  2  Vict.  c.  74,  s.  1,  *to  re-  rtgio 
store  the  landlord  to  possession,  were  persons  claiming  interest 
as  servants  of  the  landlord.  But  here  the  interest  is  direct  The  case 
falls  within  the  principle  laid  down  by  Pattesox,  J.,  in  Bowler  v.  JVichoU 
ion,  12  A.  &  E.  341,  354.  The  language  of  Tindal,  C.  J.,  in  Salter  v. 
Purchellf  1  Q.  B.  209,  219,  220,  explains  the  principle  and  exception, 
and  points  out  that,  where  the  defendant  claims  under  an  interest  derived 
from  the  plaintiff,  it  is  reasonable  that  the  plaintiff  should  traverse  speci- 
fically an  averment,  the  truth  or  falsehood  of  which  must  be  within  his 
own  knowledge.  It  will,  however,  be  objected  that  the  plea  is  bad  on 
general  demurrer,  for  want  of  showing  an  actual  demise.    But  the  plea 

(c)  Juno  2l8t,  1S45.    Before  Lord  Denman,  C.  J^  Williams  and  Coleridge,  Ja, 
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idoes  ^ot¥  a  deiiiise.(a)  If  it  be  said  that  a  writing  was  neces8aT7,(ft) 
the  answer  is  that  a  verbal  demise  for  any  term  less  than  three  years  would 
be  enough.  And,  at  any  rate,  the  demise  will  operate  as  a  lease  at  will. 
Besides,  it  is  alleged  that  the  defendant  «  became,  and  was,  the  on-coming 
tenant"  of  Bosville :  which  is  sufficient,  at  least  on  general  demurrer. 

BeU)^  contra.  Bowler  v.  Jfichohon  is  distinguishable  from  this  case: 
there  an  authority  given  by  law  was  pleaded.  Here  the  plea  shows  a 
right  which  the  landlord  has  reserved,  and  which  therefore  has  never 
*6191     *^^^^  ^^^  of  him.    No  interest  passes.     There  is  nothing  like  an 

authority  to  view  waste,  which  is  the  illustration  put  in  Crogakh 
Casey  8  Rep.  67  b.  There  is  merely  a  license  to  defendant  to  enter,  as 
in  Doe  dem.  Strickland  v.  Spence^  6  East,  120,  and  in  Parker  v.  Stqmland, 
11  East,  362.  The  argument  of  Tindal,  C.  J.,  in  Purchell  v.  Salter, 
1  Q.  B.  219,  220,  that  the  party  replying  has,  in  the  case  there  put,  the 
means  of  knowing  what  he  ought  to  traverse,  fails  here :  the  agreemeot 
set  put  is  one  to  which  the  plaintiff  is  no  party.  The  authority  of  Bow- 
ler  V.  JfwhoUon^  12  A.  &  E.  341,  if  pressed  to  the  extent  here  required 
for  the  defendant's  case,  would  prove  that  the  replication  De  injuria  is 
inadmissible  wherever  a  tenancy,  which  is  pleaded  for  the  purpose  of 
raising  the  justification,  is  put  in  issue :  but  Edint$nds  v.  Pinniger,  7  Q. 
B.  558y  shows  that  this  conclusion  would  be  wrong.  The  interest  here, 
if  any,  begins,  at  eariiest,  only  at  the  moment  of  the  act  complained  of; 
the  supposed  reversionar}-  lease  takes  effect  still  later:  therefore  there  is 
no  such  interest  as  precludes  the  replication  De  injuria ;  Bardons  v. 
Selby,  1  C.  &  M.  500 ;  S.  C.  3  Tyrwh.  430,  9  Bing.  756.(c)  Further, 
the  plea  is  bad.  The  defendant  states  himself  to  be  the  on-coming 
tenant,  but  shows  no  demise  of  the  reversion  giving  him  that  character: 
the  agreement  has  not  the  character  of  an  actual  demise,(£2)  nor  is  it 
alleged  that  any  written  instrument  was  made,  which  is  essential  to  give 
effect  to  the  contract  in  the  character  of  an  agreement,  by  stat.  29  C.  2, 
c.  3,  s.  4.(e)  Perhaps  (his  objection  might  not  prevail  after  verdict ;  but 
•6201    ^^  *^  ^^^^^  ^^  general  demurrer.    In  a  plea,  where  a  statute  imposes 

the  necessity  of  a  writing  which  was  not  required  at  common  law, 
the  existence  of  the  writing  must  be  shown ;  note  (2)  to  Duppa  v.  Mayo^ 
1  Wms.  Saund.  277  b,  6th  ed.,  where  Case  v.  Barber^  T.  Raym.  450, 
S.  C.  2  (T.)  Jones,  158,  is  cited  from  Sir  T.  Raymond's  report.  From 
Sir  T.  Jones's  report  of  the  same  case  it  appears  that  the  objection  pre- 
vailed on  general  demurrer.     Harden  v.  Clifton^  1  Q.  B.  522,  is  to  the 

(a)  Tlie  decision  of  the  court  renders  it  unnecessary  to  report  the  arjrument  on  tins  point- 
The  following  authorities  were  referred  to:  Doedem.  Pearson  v.  JRies,  8  Bing.  178;  Goodhilt 
dm.  EoMlunck  v.  Way,  1  T.  R.  735 ;  4  Bac.  Abr.  846,  (7Ui  ed.,)  tit  Liata  aMd  Tvwfor  Ytan. 
(N) ;  Bull.  N.  P.  177  ;  Moore  v.  The  Earl  of  Plymmdh,  3  B.  &  Aid.  66. 

■  (6J  Tlie  argument  on  this  point  also  is  omitted,  the  court  having  pronounced  no  dcci-ioa 
on  It.  I^erence  was  made  to  Inmian  v.  Stamp,  1  Stark.  N.  P.  C.  12;  Edge  v.  Strafford,  I  Ct 
&  J.  391 ;  S.  C.  1  Tyrwh.  293. 

(c)  See  Selby  y.  Bardons  in  K.  B.,  3  B.  &  Ad.  2. 

{d)  See  ant^,  p.  618,  note  (a).  (e)  See  ant^,  p.  618,  note  (6)^ 
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same  effect.  [Lord  Denman,  C.  J.  There  we  could  not  understand  what 
the  plea  meant.]  If  the  agreement  in  the  plea  is  insisted  on  as  amounting 
to  an  actual  demise,  that  character  should  be  expressly  given  to  it ;  note 
(2)  to  Chester  v.  WUlan,  2  Wms.  Saund.  97  c. 

Hugh  mUy  in  reply.  Case  v.  Barber  was  decided  before  the  statute 
of  special  demurrer,  4  Ann.  c.  16,  (s.  1,)  passed.  Fktcher  v.  Pogson^ 
3  B.  &  C.  192,  shows  that  the  defect,  if  it  be  one,  is  cured  by  plead- 
ing over.  It  is  not  here  sought  to  charge  a  person  under  the  con- 
tract as  a  party  to  the  lease  ;  and  therefore  it  is  not  necessary  to  show  a 
writing,  as  it  would  be  in  the  case  of  such  party ;  Laythoarp  v.  Bryant^ 
2  New  Ca.  735.  Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  in  this  vacation,  (February  14th,)  delivered  the 
judgment  of  the  court. 

The  declaration  was  in  trespass  quare  clausum  fregit.  The  defendant 
pleaded  that  A.  W.  R.  Bosville  was  seised  in  fee  of  the  locus  in  quo,  anc^ 
that  the  plaintiff  *held  it  of  him,  as  tenant  from  year  to  year,  upon  r^goi 
certain  terms,  and,  amongst  others,  that  Bosville,  the  landlord,  or 
his  on-coming  tenant,  at  any  time  after  the  first  of  January  preceding  the 
6th  of  April  when  the  plaintiff  should  have  received  notice  to  quit,  should 
have  liberty  to  enter  and  plough  the  arable  land  held  by  the  plaintiff:  the 
plea  then  averred  notice  to  quit,  by  Bosville  to  the  plaintiff,  on  the  6th 
April,  1845,  and  that  Bosville  agreed  to  let,  and  defendant  agreed  to 
take,  the  premises  as  tenant  from  year  to  year,  from  and  after  the  expira-i 
tion  of  the  plaintiff's  tenancy :  that  defendant  thereupon  became  the  on- 
coming tenant,  and  entered,  after  January,  1845,  to  plough  the  land ;  and 
so  justified. 

The  plaintiff,  admitting  the  seisin  in  fee  of  Bosville,  replied  De  injuria 
to  the  rest  of  the  plea :  and  the  defendant  demurred  to  this  replication,  on 
the  ground  that  the  plaintiff  could  not  in  that  form  put  in  issue  an  autho- 
rity in  law  derived  from  the  plaintiff.  And  we  are  of  opinion  that  the 
defendant  is  right,  and  entitled  to  our  judgment. 

In  this  case  the  authority  of  the  defendant  arises  out  of  a  relation  created 
by  the  act  of  parties,  one  of  whom  was  the  plaintiff;  the  defendant  there- 
fore  justifies  under  an  authority  or  power  derived  from  the  plaintiff  himself. 
The  case  therefore  is  directly  within  the  third  resolution  in  Crogate*s  Case, 
8  Rep.  66  b.  The  plaintiff  himself,  by  the  terms  upon  which  he  held  thtt 
land,  gave  an  authority  under  which  alone  the  defendant  could  have 
power  to  enter:  and  we  therefore  think  that  the  ^replication  is  r»522 
bad  for  the  reason  specially  assigned  in  the  demurrer. .  ^ 

But  it  was  said,  on  the  part  of  (he  plaintiff,  that  the  plea  was  bad  for 
not  stating  an  actual  demise  of  the  premises  to  the  defendant,  but  only  ail 
agreement  for  a  demise,  and  that  not  stated  to  be  in  writing.  We  do  not 
think  it  necessary  to  consider  whether  the  agreement  between  Bosville  and 
the  defendant  did  or  did  not  amount  to  an  actual  lease  at  the  time  of  the 
entry,  nor  whether  it  was  necessary  that  it  should  have  been  ii^  writing ; 
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as  we  think  enough  is  stated  upon  the  record  to  warrant  the  allegatkm 
expressly  made  that  the  defendant  was  <<  the  on-coming  tenant,"  an  alle- 
gation which  might  have  been  traversed :  and,  if  the  objection  were 
available  at  all,  we  think  it  would  have  been  on  special  and  not  upon 
general  demurrer. 

Upon  the  whole,  therefore,  our  judgment  is  for  the  defendant. 

Our  judgment  will  be  the  same  in  (a)  MUner  v.  Myers^  MUner  v.  Sa- 
gkioiij  MUner  v.  F,  Jordan^  MUner  v.  Dixon^  and  MUner  v.  FraMih. 

Judgments  for  defendants  accordingly. 

(a)  In  thate  caaea,  tlia  defendanta  joaliliad  aa  Bemmta  to  W.  Joidao. 


The  report  of  Doe  dem.  AngeU  v.  AngeU^  unavoidably  omitted  here,  will 
be  found  in  the  next  volume. 


EKD   OF  HILABY  VACATION. 


*6231        *^^*^  following  case,  though  not  decided  till  Hilary  Vacation, 
1847,  is  introduced  here,  as  it  settles  an  important  point  of  Ses- 
sions practice. 

The  QUEEN  against  The  Recorder  of  LEEDS.     Saturday,  FAmary 

13tt,  1847. 

A  parish  served  with  an  order  of  removal,  notice  of  cbargeability,  and  examiDation^  under 
Stat  4  &  5  W.  4,  c.  76|  a.  79,  maj  either  appeal  to  the  first  practicable  seasions  after  sorb 
aervice,  although  no  actual  removal  has  taken  place,  or  M'ait  till  there  be  an  actual  remo- 
val, and  then  appeal. 

HaU  moved  (January  29th,  1847)(6)  for  a  certiorari  to  remove  into  this 
court  an  order  of  the  Leeds  Borough  Sessions,  quashing,  on  appeal,  an 
order  of  justices  for  the  removal  of  William  Barker  from  the  township  of 
Leeds  in  the  borough  of  Leeds  to  the  parish  of  Easingwold  in  the  North 
Riding  of  Yorkshire.  The  material  facts  stated  on  affidavit  were  as 
follows. 

The  order  of  removal  was  made  on  15th  April,  1847.  Notice  of 
chargeability,  and  copies  of  the  order  and  examinations,  were  sent  by 
post,  and  received  not  later  than  May  2d.  The  next  general  quarter 
sessions  for  the  borough  of  Leeds  were  held  on  July  7th.  By  the  prac- 
tice of  these  sessions,  notice  of  appeal  is  served  ten  days  before  the  ses- 
sions, unless  a  longer  time  is  required  by  statute,  and,  in  that  case,  the 
statutory  notice.  In  the  present  instance  no  notice  of  appeal  was  given 
before  the  July  sessions ;  nor  was  any  appeal  there  entered  or  respitea. 

(6)  Befi»a  Lord  Danman,  C.  J^  Fstto^on,  Coler^lge,  «nd  Wifhtmaii,  It. 
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lie  township  ci  Leeds  removed  the  paupers,  on  July  I8tb,  to  Easingwold 
parish,  which  is  thirty-foar  miles  distant  from  Leeds.  On  16th  Septem* 
ber  the  overseers  of  Easingwold  gave  notice  of  appeal  for  the  next  Leeds 
borough  sessions,  which  were  hdden  *on  29th  October.  The  rmaoA 
appeal  then  came  on  to  be  heard ;  and  the  respondents  contended 
(bat  the  appellants  were  too  late,  not  having  given  notice  of  appeal  within 
tventy-one  days  after  receiving  the  notice  of  chargeability  and  copies  of 
order  and  examinations,  nor  entered  an  appeal  at  the  July  sessions.  The 
appellants  cited  R^na  v.  The  Justices  of  ComwaU^  6  A.  &  £.  894,  and 
Bfgina  V*  Justices  of  Salopj  6  Dowl.  P.  C.  28;  and  the  recorder,  con- 
sidering himself  bound  by  these  authorities,  heard  the  appeal.  The  order 
vas  quashed. 

The  attorney  for  the  respondents  now  deposed :  «  That  a  practice  has 
arisen,  on  the  part  of  the  overseers  of  the  poor  of  several  townships  and 
parishes  in  the  county  aforesaid,"  (York,)  <«  of  giving  no  notice  of  appeal 
against  any  order  of  removal  until  aAer  having  entered  and  respited  an 
appeal  at  the  quarter  sessions  against  such  order.  That  this  is  done  for 
tbe  purpose  of  preventing  the  removing  parish  from  abandoning  its  order 
by  obtaining  a  supersedeas  thereof,  and,  unless  the  removing  parish  sus- 
pends the  actual  removal  of  the  paupers  until  after  the  expiration  of  the 
quarter  sessions  at  which  an  appeal  against  the  order  must  be  entered, 
has  tbe  effect  of  defeating  the  provisions  of  the  statute  commonly  called 
the  Poor-law  Amendment  Act,  to  prevent  the  removal  of  paupers  under 
an  order  until  the  expiration  of  the  time  for  prosecuting  an  appeal." 

Ikllj  after  stating  the  above  facts,  argued  as  follows.  Regina  v.  Jus- 
tices of  Salop  was  decided  before  stat.  4  &  5  W.  4,  c.  76,  had  received 
the  full  consideration  which  has  since  been  given  to  it ;  and  the  view 
^taken  in  that  case  has  been  corrected  in  Regina  v.  Justices^  fyc,^  r*625 
of  Yorkshire^  2  Dowl.  &  L.  488,  The  judgment  in  the  former  ^ 
case  proceeded  on  two  grounds,  both  erroneous.  The  first  is  that,  by  the 
old  law,  there  was  no  grievance  until  removal.  But  the  judgment  of  the 
removing  justices  was,  and  is  still,  the  grievance  appealed  against:  as 
soon  as  the  parish  is  affected  with  the  judgment,  it  is  aggrieved.  Under 
the  former  law  this  would  in  general  happen  at  the  time  of  removal,  be- 
cause the  order  and  the  pauper  were  delivered  together ;  but  the  order 
was  the  g^evance,  the  removal  only  its  consequence.  The  erroneous 
opinion  on  this  point  in  Regina  v.  Justices  of  SfUop  appears  to  have  been 
founded  on  Rex  v.  Jforton^  2  Stra.  831.  There  an  order  of  removal  was 
dated  June  21st,  and  discharged  at  the  Michaelmas  sessions ;  and  it  was 
objected  in  this  court  that  the  Midsummer  sessions  had  intervened.  It 
was  said  at  the  bar  « that  by  the  express  words  of  the  statute  13  &  14 
C,  2,  c.  12,  s.  2,  the  appeal  is  to  be  to  the  next  sessions  after  the  parties 
find  themselves  aggrieved,  which  is  not  till  the  removal :  and  for  aught 
appears,  Michaelmas  sessions  might  be  the  next  sessions  after  the  griev- 
ance.   And  so  it  was  held  in  the  case  of  the  parishes  of  Milbrook  and 
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St.  John^s  in  Southampton.  *'(a)  <<  To  which  the  court  agreed^  and  the 
sessions'  order  was  affirmed."  But,  in  the  last  cited  case,  (where  the 
order  of  removal  was  dated  February  12th,  and  the  appeal  was  decided 
at  the  Trinity  sessions,)  the  court  merely  said:  <«You  cannot  take  this 
objection  now  it  is  a  matter  of  fact,  and  perhaps  the  order  was  not  served 
*6261  ^'  ^^^  ^^  sessions;"  you  *« should  have  made  this  objection 
then."  And  that  was  the  ground  of  decision.  The  same  reason 
seems  to  have  prevailed  in  the  Case  of  the  Parish  ofRugby^  referred  to  in 
19  Viner,  Abr.  343,  tit.  Sessions  of  the  Peace^  (£)  pi.  6,  in  margin. 
[Patteson,  J.,  referred  to  Regina  v.  The  Justices  of  Middlesex^  9  Dowl. 
P.  C.  163.]  The  consequences  to  which,  in  that  case,  the  doctrine  of 
LiTTLEDALE,  J.,  was  Carried  out  show  that  it  is  unsound  in  principle.  In 
JR^  V.  Bishop  Wearmouthy  5  B.  &  Ad.  942,  all  the  judges  treated  service 
of  the  order  as  the  grievance  against  which  a  district  might  appeal.  Ba 
V.  TTie  Justices  of  Pembrokeshirey  2  East,  213,  on  the  Highway  Act, 
13  G.  3,  c.  78,  is  an  analogous  case.  A  second  point,  relied  on  by  Lit- 
TLEDALE,  J.,  in  Regina  v.  Justices  of  Salop^  was  that,  by  service  of  an 
order  of  removal  under  the  present  law,  no  actual  grievance  was  created. 
But,  under  stat.  4  &  5  W.  4,  c.  76,  s.  84,  the  parish  on  which  the  order  is 
made  becomes  liable  to  expenses  of  relief  and  maintenance  from  the  time 
when  it  receives  notice  of  chargeability  from  the  removing  parish.  This 
was  observed  by  Wightman,  J.,  in  R^na  v.  Justices^  Sfc.y  of  Yorkshire. 
And,  according  to  Regina  v.  Sow^  4  Q.  B.  93,  the  contents  of  the  docu- 
ments served  with  the  order  of  removal  become  evidence  against  the  parish 
receiving  them  if  there  be  no  appeal.  This  constitutes  a  grievance  from 
the  time  of  their  being  served.  The  statute  does  not  introduce  any  neir 
right  as  to  appealing :  if  it  does,  the  appeal  is  given  without  any  limita- 
tion as  to  time,  or  direction  as  to  the  court  which  is  to  try  :  and  the  parish 
appealing  has  the  option  of  doing  so  at  the  next  practicable  sessions  after 
*6271  ^^^^S  *served  with  the  order,  or  at  the  distance,  it  may  be,  of  a 
year ;  an  assumption  which  is  already  producing  much  inconre- 
nience.  Cur.  adv.  tnitt. 

Lord  Denman,  C.  J.,  now  delivered  judgment 

A  motion  was  made  by  Mr.  Hall,  on  the  29th  of  January,  on  behalf  of 
the  township  of  Leeds,  for  a  certiorari  to  bring  up  an  order  of  sessions  that 
it  might  be  quashed,  on  the  ground  that  an  appeal  against  an  order  of 
removal  must  be  made  at  the  first  practicable  sessions  after  the  order  made 
and  served,  and  that  an  appeal  at  the  first  practicable  sessions  after  actual 
removal  is  too  late,  if  it  would  be  out  of  time  calculating  from  the  service 
if  the  order.  As  it  has  been  the  ordinary  practice  since  the  case  of 
Regina  v.  Justices  ofSalop^  reported  in  6  Dowling,  P.  C.  28,  to  consider 
the  actual  removal  of  the  pauper  as  the  grievance  to  be  appealed  against, 
we  have  paused  before  we  granted  a  rule  which  might  produce,  for  a  timt 
at  least,  uncertainty  in  the  practice. 

(a)  Umtnok  mdSi.  /ohn^i,  StMilumpUm,  C%.  Set  R«m.  98, 4tb  ecL 
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The  motion  was  founded  upon  stat.  4  &  6  W.  4,  c.  76,  sects.  79,  81, 
and  84,  and  a  case  in  the  Bail  Court,  before  my  brother  Wightman,  of 
Regina  v.  Justices^  &c.,  of  Yorkshire^  reported  in  2  Dowling  and  Lowndes, 
488,  in  which  he  considered  that  the  making  and  serving  the  order,  with 
notice  of  chargeability  and  copy  of  the  examinations,  might,  since  the 
passing  of  stat.  4  &  5  VV.  4,  c.  76,  constitute  a  sufficient  grievance  to 
warrant  an  appeal. 

In  coming  to  this  conclusion  there  was  no  intention  *to  over-  r^cno 
rule  the  case  of  S^na  v.  Justices  of  Sahp^  6  Dowl.  P.  C.  28, 
as  to  the  point  determined  by  it,  that  the  appellant  may  treat  the  actual 
removal  as  the  grievance  to  be  appealed  against ;  but  my  brother 
WiGHTMAN  considered  that  the  appellant  might,  if  he  pleased,  treat  either 
the  order  of  removal  and  service  with  notice  of  chargeability  and  copy  of 
the  examinations,  or  the  actual  removal  of  the  pauper,  as  the  grievance 
to  be  appealed  against,  and  that  no  practical  inconvenience  can  arise  from 
giving  the  appellant  such  an  option,  but  rather  the  contrary  ;  and  in  this 
view  of  the  case  we  concur;  and  though  Littledale,  J.,  in  the  case  of 
Regina  v.  Justices  qfSalop^  not  only  considers  that  the  actual  remoyal 
may  be  treated  as  the  grievance  to  be  appealed  against,  but  that  the  order 
and  service  with  notice  of  chargeability  and  copy  of  the  examinations  do 
not  constitute  a  grievance  which  can  be  the  subject  of  appeal,  and  upon 
that  latter  point  the  judgment  of  Littledale,  J.,  is  at  variance  with  the 
case  of  Regina  v.  Justices,  Sfc.j  of  Yorkshire^  2  Dowl.  &  L.  488,  we  are 
disposed  to  think  that  those  decisions  are  not  inconsistent  upon  the  points 
in  question  in  each,  and  that  the  appellant  may  treat  either  the  order  and 
service  with  notice  of  chargeability  and  copy  of  examinations  as  the 
grievance  against  which  he  may  appeal,  as  held  by  my  brother  Wightmak, 
or  the  actual  removal  of  the  pauper,  as  held  by  Littledale,  J.:  and  this 
view  of  the  case  is  in  accordance  with  the  opinion  of  my  brother  Pat- 
teson,  in  the  case  of  Regina  v.  The  Justices  of  Middlesex,  9  Dowl.  P.  C. 
169,  170. 

We  think  it  right  to  give  judgment  without  delay  in  conformity  with 
the  understood  practice :  and  Mr.  Hallos  application  clierefore  is  re* 
fused.  Rule  refused. 
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CASES 

ARGUED  AND  DETERMINED 

IN 

THE    QUEEN'S    BENCH, 

IN 
EX.    YICTORIA. 


The  Judges  vfho  usually  sat  in  banc  in  this  Term  and  Vacation,  were 
Lord  Denman,  C.  J.  Williams,  J. 

PaTTESON,  J.  WiGHTMAN,  J. 


Direction  to  Taxing  Officers. 

The  following  direction  by  the  Judges  of  the  several  Common  Law 
Courts  at  Westminster  was  issued  in  this  term,  (April  21st.) 

Ordered:  That  the  directions  to  the  Taxing  Masters  (a)  be  altered,  bj 
inserting,  after  the  words  <<  Actions  of  assumpsit,  debt,  or  covenant,"  the 
words  «  other  than  cases  wherein  by  reason  of  the  nature  of  the  action 
no  writ  of  trial  can  by  law  be  issued."  (6) 

(a)  Trinity  T.  1844,  6  Q.  B.  452.  (6)  See  IVaUhgr  v.  Mtig,  7  Q.  R  189. 


*630]  *REGULA  GENERALIS. 

The  following  rule  and  regulations  were  read  in  Court  this  term,  (Maybth,) 

Examination  and  Admission  of  Attorneys. 

Easter  Term,  1846. 

WTiereas,  by  section   15  of  the  statute  6  &  7  Vict.  c.  73,  it  was 
enacted, 

"That  it  shall  be  lawful  for  the  Judges  of  the  said  Courts  of  Queens  Bench*  Cnnimoi* 
Pleas,  and  Exchequer,  or  any  one  or  more  of  them,  and  he  and  Uiey  is  and  are  hereby  ai» 


8  Adolphvs  ic  Ellis,  N.  S.  630 

thoiizod  and  required,  before  he  or  thejr  shall  iMce  a  fiat  for  the  admiBsion  of  any  person  to 
be  an  Attorney,  to  examine  and  inquire,  by  such  ways  and  means  as  he  or  they  shall  think 
proper,  touching  the  articles  and  senrice  and  th<»  fitness  and  capacity  of  such  person  to  act 
as  an  Attorney,  and  if  the  Judge  or  Judges  as  albrcsaid  shall  be  satisfied  by  suuh  Examina- 
tion, or  by  the  Certificate  of  such  Examiners,  as  hereinafter  mentioned,  tliat  such  person  is 
•tuly  qualified  and  fit  and  competent  to  act  as  an  Attorney,  then,  and  not  otherwise,  the  said 
^udge  or  Judges  shall  and  he  and  they  is  and  are  hereby  authorized  and  recjuired  to  admi- 
nister or  cause  to  be  administered  to  such  person  the  Oath  hereinafter  directed  to  be  taken 
by  Attorneys  and  Solicitors,  in  addition  to  the  Oath  of  Allegiance,  and  after  eucU  oaths  taken 
to  cause  him  to  be  admitted  an  Attorney  of  such  court ;" 

And,  by  section  16  of  the  said  statute,  it  was  enacted, 

«  For  the  purpose  of  facilitating  the  inquiry  touching  the  due  service  under  orticles  as  afore- 
said, and  tlie  fitness  and  capacity  of  any  person  to  act  as  an  Attorney ,'*  **  that  it  shall  be 
biwful  for  the  Judges  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  (or 
any  eight  or  more  of  them,  of  whom  the  chiefs  of  the  said  Courts  shall  be  three,)  from  time 
to  time  to  nominate  and  appoint  such  persons  to  be  Examiners  for  the  purposes  aforesaid,  and 
to  make  such  Rules  and  Regulations  for  conducting  such  Ex(i:ninations,  as  such  Judges  shall 
think  proper :" 

And  whereas,  in  order  to  carry  the  said  Statute  more  fully  into  effect, 
it  is  expedient  annually  to  appoint  ^Examiners,  subject  to  the  r^^goi 
control  of  the  Judges  in  manner  hereinafter  mentioned  : 

It  is  ordered,  that  the  several  Masters  for  the  time  being  for  the  Courts 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  respectively,  together 
with  sixteen  attorneys  or  solicitors,  be  appointed  by  a  nile  of  court  in 
every  year  to  be  examiners  for  one  year,  any  five  of  whom  (one  whereof 
to  be  one  of  the  said  Masters)  shall  be  competent  to  conduct  the  examina- 
tion ;  and  that,  subject  to  such  appeal  as  hereinafter  mentioned,  no  person 
who  shall  not  have  been  previously  admitted  a  solicitor  of  the  High  Court 
of  Chancery  shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the 
Courts,  except  on  production  of  a  certificate  signed  by  the  major  part  of 
such  Examiners  actually  present  at  and  conducting  his  Examination  testi- 
fying his  fitness  and  capacity  to  act  as  an  attorney ;  such  certificate  to  be 
in  force  only  to  the  end  of  the  Term  next  but  one  following  the  date  thereof, 
unless  such  time  shall  be  specially  extended  by  the  order  of  a  Judge. 

II.  It  is  further  ordered  that  the  Examiners  so  to  be  appointed  shall 
conduct  the  said  examinations  under  regulations  to  be  first  submitted  to 
and  approved  by  the  Judges. 

III.  And  it  is  further  ordered,  that,  in  case  any  person  shall  be  dissa- 
tisfied with  the  refusal  of  the  Examiners  to  grant  such  certificate,  he  shall 
be  at  liberty  to  apply  for  admission  by  petition  in  writing  to  the  Judges, 
to  be  delivered  to  the  Clerk  of  the  Lord  Chief  Justice  of  the  Court  of 
Queen's  Bench,  upon  which  no  fee  or  gratuity  shall  be  received,  which 
application  shall  be  heard  in  Serjeant's  Inn  Hall  by  not  less  than  three  of 
the  Judges. 

IV.  And  whereas,  the  Hall  or  Building  of  the  'Incorporated  rvgoo 
Law  Society  of  the  United  Kingdom,  in  Chancery  Lane,  will  be  a 

fit  and  convenient  place  for  holding  the  said  examinations,  and  the  said 
Society  have  consented  to  allow  the  sa  pie  to  be  used  for  that  purpose :  it 
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is  further  ordered,  that,  antil  further  order,  such  examinations  be  there 
held  on  such  days  as  the  said  Examiners,  or  any  five  of  them,  shall  ap- 
point ;  and  that  any  person  not  previously  admitted  an  attorney  of  any  of 
the  three  Courts,  and  desirous  of  being  admitted,  shall,  in  addition  to  the 
notices  already  required,  give  a  Term's  notice  to  the  said  Examiners  of 
his  intention  to  apply  for  examination,  by  leaving  the  same  with  the  Se- 
cretary of  the  said  Society  at  their  said  Hall ;  Mrhich  notice  shall  also  state 
his  place  or  places  of  residence  or  service  for  the  last  preceding  twelve 
months ;  and,  in  case  of  application  to  be  admitted  on  a  refusal  of  the 
certificate,  shall  give  ten  days'  notice,  to  be  served  in  like  manner,  of  the 
day  appointed  for  hearing  the  same. 

y.  And  it  is  further  ordered,  that,  three  days  at  the  least  before  the 
commencement  of  the  Term  next  preceding  that  in  which  any  person  not 
before  admitted  shall  propose  to  be  admitted  an  attorney  to  either  of  the 
Courts,  he  shall  cause  to  be  delivered  at  the  Masters'  Office,  instead  of 
affixing  the  same  on  the  walls  of  the  Courts,  the  usual  written  notices, 
which  shall  state,  in  addition  to  the  particulars  now  required,  his  place  or 
places  of  abode  or  service  for  the  last  preceding  twelve  months ;  and  the 
Master  shall  reduce  all  such  notices  as  in  this  rule  first  mentioned  into  an 
alphabetical  table  or  tables,  under  convenient  heads,  and  affix  the  same, 
on  the  first  day  of  Term,  in  some  conspicuous  place  within  or  near  to  and 
on  the  outside  of  each  Court.  And  such  person  shall  also,  for  the  space 
«gQoi  of  one  full  Term  previous  to  the  Term  *in  which  he  shall  apply  to 
be  admitted,  enter  or  cause  to  be  entered,  in  two  books  kept  for 
that  purpose,  one  at  the  chambers  of  the  Lord  Chief  Justice  or  Chief  Baron 
of  the  Court  in  which  he  applies  to  be  admitted,  and  the  other  at  the 
chambers  of  the  other  Judges  or  Barons  of  such  Court,  his  name  and 
place  or  places  of  abode,  and  also  the  name  or  names,  and  place  or 
places  of  abode,  of  the  attorney  or  attorneys  to  whom  be  shall  have  been 
articled. 

And  it  is  further  ordered,  that  a  printed  copy  of  the  list  of  admissions 
be  stuck  up  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Offices,  and  at  the  Judges'  Hall  or  Chambers  of  each  Court  in  Rolls 
Garden. 

Denman.  T.  Coltman. 

N.  C.  TiNDAL.  R.  M.  ROLFE. 

Fbed.  Pollock.  Wm.  Wigrtmak. 

J.  Parke.  C  Cresswell. 

£.  H.  Aldersov.  W.  Erle. 

J.  Patteson.  T.  J.  Platt. 
J.  Williams. 
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REGULATIONS 

Appbotcd  by  the  Judges  in  Eastee  Term,  1846,  for  the  Examination 
OF  Persons  applying  to  be  admitted  as  Attorneys  of  the  Courts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer,  pursuant  to  the  Rule 
OF  Court  made  in  Easter  Term,  1846. 

Whereas,  by  a  rule  of  the  Courts  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  made  in  Easter  Term,  1846,  it  was  ordered  that  the  seve- 
ral Masters  for  the  time  being  of  the  said  Courts  respectively,  together 
Vith  Sixteen  Attorneys  or  Solicitors,  should  be  appointed  by  a  rtgo^ 
rule  of  Court  in  every  year  to  be  Examiners  for  One  Year  of  per- 
sons applying  to  be  admitted  Attorneys  of  the  said  Courts,  any  five  of 
whom  (one  whereof  to  be  one  of  the  said  Masters)  should  be  competent  to 
conduct  the  Examination,  and  that,  subject  to  such  appeal  as  thereinafter 
mentioned,  no  person  not  previously  admitted  a  Solicitor  of  the  High 
Court  of  Chancery  should  be  admitted  to  be  sworn  an  Attorney  of  any  of 
the  said  Courts,  except  on  production  of  a  certificate  signed  by  the  major 
part  of  such  Examiners  actually  present  at  and  conducting  his  Examina- 
tion, testifying  his  fitness  and  capacity  to  act  as  an  Attorney ;  such  certi- 
ficate to  be  in  force  only  to  the  end  of  the  term  next  but  one  following  the 
(late  thereof,  unless  such  time  should  be  specially  extended  by  the  order 
of  a  Judge:  And  it  was  fiirther  ordered,  that  the  Examiners  so  to  be  ap- 
pointed should  conduct  the  said  Examinations  under  regulations  to  be  first 
submitted  to  and  approved  by  the  Judges ;  and  that  until  further  order  such 
Examinations  should  be  held  in  the  Hall  or  building  of  the  Incorporated 
Law  Society  of  the  United  Kingdom  in  Chancery  Lane,  on  such  days  as 
the  said  Examiners,  or  any  five  of  them,  should  appoint ;  and  that  any 
person  not  previously  admitted  of  any  of  the  three  Courts,  and  desirous 
of  being  admitted,  should  give  a  Term's  notice  of  his  intention  to  apply 
for  Examination,  by  leaving  the  same  with  the  Secretary  of  the  said  So- 
ciety at  their  said  Hall: 

In  pursuance  of  the  said  rule,  the  following  regulations  for  conducting 
the  said  Examinations  have  been  submitted  to  and  approved  by  the  Judges 
of  the  said  Courts. 

*I.  That  every  person  applying  to  be  admitted  an  Attorney  of  r^gor 
any  of  the  said  Courts  pursuant  to  the  said  rules  shall,  within  the 
first  seven  days  of  the  term  in  which  he  is  desirous  of  being  admitted, 
leave,  or  cause  to  be  left,  with  the  secretary  of  the  said  Incorporated 
Law  Society  his  articles  of  Clerkship  duly  stamped,  and  also  any  assign- 
ment which  may  have  been  made .  thereof,  together  with  answers  to  the 
-several  questions  hereunto  annexed,  signed  by  the  applicant  and  also  by 
the  Attorney  or  Attorneys  with  >^hom  he  shall  have  served  his  clerkship. 

IL  That  in  case  the  Applicant  shall  show  sufficient  cause,  to  the  satis- 
faction of  the  Examiners,  why  the  first  regulation  cannot  be  fully  com- 
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plied  withy  it  shall  be  in  the  power  of  the  said  Examiners,  upon  sufficient 
proof  being  given  of  the  same*  to  dispense  with  any  part  of  the  first  regu- 
lation that  they  may  think  fit  and  reasonable. 

III.  That  every  person  applying  for  admission  shall  also,  if  required, 
sign  and  leave,  or  cause  to  be  lelij  with  the  secretary  of  the  said  Society 
answers  in  writing  to  such  other  written  or  printed  questions  as  shall  be 
proposed  by  the  said  Examiners,  touching  his  said  service  and  conduct, 
and  shall  also,  if  required,  attend  the  said  Examiners  personally,  for  the 
purpose  of  giving  further  explanations  touching  the  same,  and  shall  also, 
if  required,  procure  the  Attorney  or  Attorneys  with  whom  he  shall  hare 
sensed  his  clerkship  as  aforesaid  to  answer  either  personally  or  in  writing 
any  questions  touching  such  service  or  conduct,  or  shall  make  proof  to 
the  satisfaction  of  the  said  Examiners  of  his  inability  to  procure  the 
same. 

*6361  ^'  '^^^^  every  person  so  applying  shall  also  attend  *the  said 
Examiners  at  the  hall  of  the  said  Society,  at  such  time  or  times 
as  shall  be  appointed  for  that  purpose,  pursuant  to  the  said  rule,  as  the 
said  Examiners  shall  appoint,  and  shall  answer  such  questions  as  the 
said  Examiners  shall  then  and  there  put  to  him  by  written  or  printed 
papers  touching  his  fitness  and  capacity  to  act  as  an  Attorney. 

y.  That,  upon  compliance  with  the  aforesaid  regulations,  and  if  the 
major  part  of  the  said  Examiners  actually  present  at  and  conducting  the 
said  Examination  (one  of  them  being  one  of  the  said  Masters)  shall  be 
satisfied  as  to  the  fitness  and  capacity  of  the  person  so  applying  to  act  as 
an  Attorney,  the  said  Examiners  so  present,  or  the  major  part  of  them, 
shall  certify  the  same  under  their  hands  in  the  following  form,  viz. : 

<<  In  pursuance  of  the  rules  made  in  Easter  Term,  1846,  of  the  Courts 
of  Queen^s  Bench,  Common  Pleas,  and  Exchequer,  we,  being  the  major 
part  of  the  Examiners  actually  present  at  and  conducting  the  Examination 
of  A.  6.,  of,  &c.,  do  hereby  certify  that  we  have  examined  the  said  A.  B. 
as  required  by  the  said  rules :  And  we  do  testify  that  the  said  A.  B.  is  fit 
and  capable  to  act  as  an  Attorney  of  the  said  Courts." 

QCXSTIOXS  AS  TO  DUX  SxBTICX  OF  AmTICLXB  OT  ClXBKSBIP. 

To  b€  atuuxrtd  by  the  Clerk, 

I.  What  was  your  age  at  the  date  of  your  Articles  ? 

IL  Have  you  served  the  whole  term  of  your  Articles  at  the  office  where  the  Attorney  c-r 
Attorneys  to  whom  you  were  articled  or  assigned  carried  on  his  or  their  txisinessl  And,  if 
uot,  state  the  reason. 

IIL  Have  you  at  any  time  during  the  term  of  your  Articles  been  absent  without  the  p^^ 
mission  of  the  Attorney  or  Attorneys  to  whom  you  were  articled  or  assigned  ?  And,  it  », 
state  the  length  and  occasions  of  such  absence. 

IV.  Have  you  during  the  period  of  your  Articles  been  engaged  or  •concfmfr! 
*637  J      in  any  profession,  business,  or  employment,  other  than  your  professional  employmeBi 
as  Clerk  to  the  Attorney  or  Attorneys  to  whom  you  were  artielett  or  assigned  ? 

V.  Have  you  since  the  expiration  of  your  Articles  been  engaged  or  concerned,  and  lor  how 
long  time,  in  any  and  what  profession,  trade,  business,  or  employment,  other  than  the  profct 
•ion  of  an  Attorney  or  Solicitor  * 
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OmMmmu  to  et  amietrtd  6y  the  Jtlamnf^  J^ft^  Bwrritta'^  or  Spedal  Pleader^  uith  whom  yon  may 

have  mrvtd  any  part  o/yoiar  Ttmt  under  your  j^rticUe. 

L  Has  A.  R  serred  the  whole  term  of  hia  Aiticlefl  at  the  office  where  you  cariy  on  yoiir 
bonoessf    And,  if  not,  state  the  reaeon. 

n.  Has  the  said  A.  B.  at  any  time  during  the  term  of  his  Articles  been  absent  without 
yoar  permission  ?     And,  if  so,  state  the  length  and  occasions  of  such  absence. 

IIL  Has  the  said  A.  B.  during  the  period  of  his  Articles  been  engaged  or  concerned  in  any 
jTofession,  business,  or  employment  other  than  his  professional  employment  as  your  Articled 
Llerk? 

IV.  Has  tlie  said  A.  B.  during  the  whole  term  of  his  Clerkship,  with  the  exceptions  aboTe 
mentioned,  been  faithfully  and  diligently  employed  in  your  professional  business  of  an  Attor- 
ney or  Solicitor  1 

V.  Has  the  said  A.  B.  since  the  expiration  of  his  Articles  been  engaged  or  concerned,  and 
tar  how  long  time,  in  any  and  what  profession,  trade,  business,  or  employment  other  than  the 
profession  of  an  Attorney  or  Solicitor? 

And  I  do  hereby  certify  that  the  said  A.  R  hath  duly  and  faithfully  served  under  his  Ar- 
ticles of  Clerkship  (or  assignment,  as  the  case  may  be),  bearing  date,  &c.,  for  the  term  therein 
expressed,  and  that  he  is  a  fit  and  proper  person  to  be  admitted  an  Attorney. 

Denmax.  J.  Williams. 

N.  C.  TiKDAL.  T.  COLTMAN. 

Fred.  Pollock.  R.  M.  Rolfe. 

J.  Parke.  Wm.  Wightman. 

£.  H.  Alderson.  C.  Cresswell. 
J.  Patteson. 


•REGULA  GENERALIS.  [•eSS 

The  following  Rule  was  read  in  Court  this  Term  (May  6th). 

Renewal  of  Attorneys'  Certificates. 

Easter  Term,  1846. 

Whereas,  by  section  25  of  the  statute  6  &  7  Vict.  c.  73,  it  was 
enacted  that,  «« if  any  attorney  shall  neglect  to  procure  an  annual  stamped 
certificate  authorizing  him  to  practise  as  such  within  the  time  by  law 
appointed  for  that  purpose,  then  and  in  such  case  the  Registrar  of  attor* 
neys  and  solicitors  shall  not  afterwards  grant  a  certificate  to  such  attorney 
without  the  order  of  one  of  the  Courts  of  Queen's  Bench,  Common  Pleas 
or  Exchequer,  or  of  one  of  the  Judges  thereof,  to  issue  such  certificate  : 

And  whereas  it  is  expedient  that,  upon  the  application  of  an  attorney 
having  neglected  for  the  space  of  one  whole  year  to  procure  or  to  renew 
an  annual  stamped  certificate,  the  Judges  should  have  means  of  inquiring 
as  to  the  circumstances  under  which  he  has  omitted  to  commence  or  has 
discontinued  to  practise,  and  as  to  his  conduct  and  employment  during 
the  term  of  such  omission  or  discontinuance: 

It  is  ordered^  that,  from  and  after  the  last  day  of  Trinity  Term  next, 
every  person  who  shall  intend  to  apply  on  the  last  day  of  Term  or  in 
vacation  for  such  order  shall^  three  days  at  the  least  previous  to  the  ^st 
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*6391  ^^^  ^^  *^^  Term,  on  the  last  day  of  which  application  is  iiv- 
tended  to  be  made,  or,  in  case  the  application  is  to  be  made  in 
the  vacation,  shall,  previous  to  the  first  day  of  the  preceding  Term,  leave 
*%t  the  office  of  the  Masters  of  the  Court  in  which  he  intends  to  make  the 
application  a  notice  in  writing,  containing  his  name  and  place  of  abode 
for  the  last  preceding  twelve  months.  And  that  before  the  said  first  day 
of  Term  he  shall  enter  or  cause  to  be  entered  a  like  notice  in  two  books 
kept  for  that  purpose,  one  at  the  chambers  of  the  Lord  Chief  Justice  or 
Chief  Baron,  and  the  other  at  the  chambers  of  the  other  Judges  or  Barons, 
and  shall  before  the  said  first  day  of  Term  cause  to  be  filed  the  affidavit 
upon  which  he  seeks  to  obtain  or  renew  his  said  certificate  at  the  office 
of  the  Masters  aforesaid,  and  a  copy  thereof  to  be  also  left  at  the  cham- 
bers  of  the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench, 

And  it  is  further  ordered,  that  the  Masters  reduce  such  notices  into 
alphabetical  order,  and  add  the  same  to  the  List  of  Admissions ;  and  the 
order  for  the  granting  the  certificate  shall  be  drawn  up  on  reading  such 
affidavit  of  such  topy  having  been  left  in  compliance  with  this  rule. 

Denman.  T.  Coltman. 

N.  C.  TiNDAL.  R.  M.  ROLFE. 

Fked..  Pollock.  Wm,  Wightman, 

J.  Parke.  C.  Cresswell. 

E.  H.  Aldebson.  W.  Erle. 

J.  Patteson.  T.  J.  Platt. 
J.  Williams. 


*6401     *^^  ^^^  Matter  of  a  Suit  in  the  Arches  Court  of  CANTERBURY, 
entitled   "Arches.     The   Office  of  the  Judge   promoted  by 
BARNES  against  SHORE." 

Tlie  fourth  section  of  the  Toleration  Act,  1  stat.  1  W.  &  M.  c.  18,  exempting  persons  who  sfaall 
take  the  oaths  and  subscribe  the  declaration  there  mentioned  from  pn»ecution  io  the  Eccle- 
siastical Court  for  nonconforming  to  the  Church  of  England,  extends  not  only  to  lay  persOQ^: 
but  to  clergymen  who,  af\er  being  ordainod,  dissent  from  the  church. 

SembU,  that,  to  claim  this  exemption,  it  is  sufficient  that  the  party  states  himself  to  be  a  dU- 
senter,  without  any  more  formal  act. 

But  a  person  ordained  a  priest  in  the  Church  of  England  cannot,  in  this  manner  or  otherwise 
at  his  own  pleasure,  divest  himself  of  his  orders,  so  as  to  exempt  himself  from  conectioa 
by  tlie  bishop  for  breach  of  ecclesiastical  discipline. 

Performance,  by  such  priest,  of  the  church  service  in  an  unconsocrated  chapel,  not  licensed 
by  the  bishop,  and  against  his  monition,  is  such  a  breach  of  discipline,  and  not  a  mere  act 
of  nonconibrmity  protecte<l  by  the  Toleration  Act  or  by  stat  52  6.  3,  c.  155. 

§0  held  on  motion  for  a  prohibition,  where  articles  had  been  exhibited  in  the  PIcclesiastiral 
Court,  under  stat.  3  &  4  Vict.  c.  86,  against  a  priest  for  such  irregular  performance  of  service, 
and  he  put  in  defensive  allegations,  stating  that,  before  he  did  the  acts  complained  of,  be  had 
seceded  from  the  Ciiurch  of  England,  and  was  minister  of  a  congregation  of  protestant  di» 
centers,  assembling  in  the  unlicensed  chapel.     Prohibition  refused. 

SiE  F.  Kelly,  Solicitor-General,  in  Michaelmas  Term,  1845,  obtained 
a  rule  calling  upon  Ralph  Barnes,  (on  notice  to  bis  proctor,)  and  Sir  He  > 
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bert  Jenner  Fust,  Knight^  LL.D.,  Official  Principal  of  the  Arches  Court 
of  Canterbury,  (on  notice  to  him  or  his  deputy,)  to  show  cause  why  a  pro- 
hibition should  not  issue  to  the  said  Arches  Court,  to  prohibit  that  court 
from  further  proceeding  in  the  suit  between  the  parties. 

The  rule  was  granted  on  the  affidavit  of  «« James  Shore,  of  Bridgetown, 
in  the  parish  of  Berry  Pomeroy,  in  the  county  of  Devon,  clerk,"  who 
stated  that,  on  3d  May,  1845,  Sir  H.  J.  Fust,  Official  Principal,  &c.,  did 
(as  deponent  was  informed  and  believed)  «<  give  and  administer  in  the 
Arches  Court,  certain  articles,"  &c.,  « which  articles,"  &c.,  were  and  are 
of  the  tenor  following,  viz. : 

« Arches.  The  office  of  the  Judge  promoted  by  *Barnes  against  rt^Ai 
Shore.  In  the  name  of  God,  Amen.  We  H.  J.  Fust,  Knight,  ■- 
LL.D.,  Official  Principal,"  &c.,  "do,  by  virtue  of  our  office,  at  the  vo- 
luntary promotion  of  Ralph  Barnes  of  the  city  of  Exeter,  gentleman, 
object,  give  and  administer  to  you,  the  Rev.  James  Shore,  clerk,  a  priest 
or  minister  in  holy  orders  of  the  United  Church  of  England  and  Ireland, 
of  Bridgetown,  in  the  parish  of  Berry  Pomeroy,  in  the  county  of  Devon 
and  diocese  of  Exeter  and  province  of  Canterbury,  all  and  singular  the 
articles,  heads,  positions  or  interrogatories  hereunder  written  or  hereafter 
mentioned,  touching  and  concerning  your  soul's  health  and  the  lawful  cor- 
rection and  reformation  of  your  manners  and  excesses,  and  more  especially 
for  your  having  offended  against  the  laws  ecclesiastical  by  publicly  read- 
ing prayers,  preaching,  administering  the  Holy  Sacrament  of  the  Lord's 
Supper,  and  performing  ecclesiastical  duties  and  divine  offices  according 
to  the  rites  and  ceremonies  of  the  said  United  Church  of  England  and 
Ireland,  in  a  certain  unconsecrated  chapel  or  building,  situate  in  the  said 
parish,"  &c.,  <«  without  any  license  or  authority  for  so  doing,  and  contrary 
to  and  in  spite  of  the  injunction  or  monition  of  the  Right  Rev.  Father  in 
(fod  Henry  by  divine  permission  Bishop  of  Exeter;  as  follows,  to  wit: 

1.  <»We  article  and  object  to  you,  the  said  Rev.  J.  S.,  clerk,  that,  by 
tiielaws,  canons  and  constitutions  ecclesiastical  of  this  realm,  no  minister 
of  the  Church  of  England  can  lawfully  officiate  in  any  parish  church  or 
chapel,  or  any  other  place  within  this  realm,  by  publicly  reading  prayers, 
preaching,  administering  the  Holy  Sacrament  of  the  Lord's  Supper,  or 
performing  any  other  ecclesiastical  duties  therein  according  to  the  rites  and 
ceremonies  of  the  United  Church  of  England  and  'Ireland,  as  by  r*aAo 
law  established,  without  a  sufficient  permission  or  authority  for  so  ^  ^ 
(loiag,  and  a  license  first  had  and  obtained  from  the  bishop  of  the  diocese 
or  ordinary  of  the  place,  having  episcopal  jurisdiction,  in  writing  under 
Ills  hand  and  seal  for  that  purpose ;  and  that  you  know,  believe  or  have 
heard  that  persons  oflending  in  the  premises  are  to  be  duly  and  canonically 
punished  and  corrected  for  the  same ;  and  we  article  and  object  to  you 
every  thing  in  this  and  subsequent  articles  contained  jointly  and  severally. 

2.  c<  We  also  article,"  &c.,  «(that  you,  being  at  such  time  a  deacon  of 
the  Church  of  England,  were,  on  or  about  the  26th  October,  1829,  duly 
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aidinipiled  into  the  holy  ecder  ef  priest  of  the  Gmrch  of  Engiaad  by  the 
Right  Rev,  Father  in  God  WilliaiB»  by  di^noe,  peroBiiseioQ  then  Lord  Bisbop 
ef  Exeter;  and  that  as  and  for  a  priest,  and  oiaister  of  the  said  chorcb 
you  have  ever  since  been,  and  now  are,  eommonly  aeeounted,  reputed 
i^PkI  taken:  and  we  article,'^  &c.»  ^as  before." 

3.  <«  Also  we  articl/e/'  &,c.,  ^tbat,  Vk  supply  of  praof^"  Alc.,  ««we  ex- 
hibit/' &c. :  the  article  then  referred  to,  and  authentieated,  the  exhibit  of 
an  extract  from  the  Register  book  of  ordioatioQS  by  the  bishop^  showiaf^ 
that,  on  25th  October^  1829,  at  an  ordination  held  by  die  Bishop  of  Exeter, 
James  Shore,  among  others,  was  admitted  into  the  order  of  priesthood,  first 
taking  the  requisite  oaths,  and  subscribing  the  thirty-nine  articles  of  reli- 
gion, and  the  three  articles  set  fbrth  in  the  36th  canoiu  And  the  nov 
recited  article  verified  the  matters  stated  in  the  extract,  and  identified  the 
James  Shore  therein  oientipned  with  the  party  to  whom,  these  articks 
were  directed. 

4.  (« Also  we  article,''  &c.,  («duit  theafosesaid  B%ht  Reverend,''  &c., 
^431     '*  Henry,"  &c.,  t«now  Lord  Bishop  of  *£xeter,  did,  by  an  instru- 
ment in  wr^ng  under  his  hand  and  Episei^l  Seal,,  and  beariog 

d^te  on  or  about  the  7th  March,  1844,  duly  KToke  a  license,  previously 
granted  to  you  by  him,  the  said  liord  Bishop  of  Exeter,  to  perform  the 
office  of  minister  of  the  aforesaid  unconsecrated  chapel  oi  building  situste 
in  the  said  parish  of  Berry  Pomeroy,  in  the  county^"  &c.,  ««anddidnfeall 
the  authority  given  to  you  by  such  license  to  perform  the  office  of  miiister 
of  the  chapel  or  building  aforesaid,  and  did  strictly  enjoin  and  charge  you 
thenceforth  to  abstain  from  further  perforoung  the  office  of  minister  of  tb« 
chapel  or  building  aforesaid,  and  from  officiating  therein;  and  that  such 
instrument  of  revocation  was  duly  seived  upon jRoa  on  the  13th  of  the 
said  month  of  March,  1844:  and  we  article,"  &c.,  ««as  before." 

5.  This  article  referred,  in  supply  of  proof,  &c^,  to  the  original  instru- 
ment of  revocation,  remaining  in  the  bidiop's  registry  at  Exeter,  (and  to 
be  produced,  if  necessary,  at  the  hearing  of  the  eause^)  with  a  certificate 
of  service  endorsed :  identified  James  Shore,  aa  wa»  dinne  in  the  3d  arti- 
cle, and  identified  the  chapel  named  in  the  recited  instrument  with  the 
uhapel  mentioned  in  these  articles. 

6.  This  article  authenticated  the  signaiture  and  seal  of  the  bishop  tn  the 
instrument  of  revocation. 

7.  «<  Also  we  article,"  &c.,  <^  that,,  notwithstanding  thft  premises  ia  the 
aforegoing  article  mentioned,,  you  did,  on  Sunday,  the  14th  April,  18^9 
and  also  on  Sunday,  the  28th  July  in  the  said  year  1844,  take  uponyoa 
publicly  to  read  prayers,  preach,  administer  (to  wit^  on  said  28th  July, 
JL844)  the  Holy  Sacrament  of  the  Ix>rd's  Supper,  and  perform  ecclesiastic 
eal  duties  and  divine  offices  according  to  the  rites  and  ceremoDies.  of 
^^^1    *the  United  Church  of  £i)gland  and  Ireland,  in  the  said  nnceBse* 

crated  chapel  or  building  sitiiate  in  the  said  parish  of  Berry  Pome- 
Tfpy  in  the  county >"  &c.,  ^  wilfaput  any  lii:ense  or  authority  for  so  dioiigy 
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■id  oontnry  to  and  in  q>ite  of  the  aforesaid  injnnetion  or  monition  of  Ae 
aid  Bishop  of  Exeter :  and  we  article  and  object  to  you  of  any  other 
time  or  times  as  shall  appear  from  the  proofo  to  be  made  in  this  cause, 
and  as  before.'' 

8.  ••  Also  we  article/'  &e., « that  yon  were  and  are  a  priest  or  minister 
in  holy  orders  of  the  United  Church  of  England  and  Ireland,  and  leside 
within  the  said  parish  of  Berry  Poraeroy,  in  the  county,'^  fcc,  «  and  that 
diere  was  and  is  a  scandal  and  evil  report  in  the  said  diocese  against  yoa 
the  said  Rev*  J.  S.,  clerk,  as  having  oflended,"  ftc.,  by  publicly  reading, 
&c.,  and  performing  ecclesiastical  duties,  fcc.,  (verbatim  as  in  the  intro- 
ductory part  of  these  articles,)  t^in  the  said  unconsecrated  chapel  or  build- 
ing, situate  in  the  said  parish  of  B.  P.,  without  any  license  or  anthority 
fer  so  doing,  uid  contrary  to  and  in  spite  of  the  aforesaid  injunction  or 
monition  of  the  said  Bishop  of  Exeter ;  and  that,  by  reason  thereof,  and 
of  a  certain  act/'  &c.,  (3^4  Vict.  c.  86,)  •<  •  for  better  enforcing  church 
discipline,'  and  of  the  letters  of  request  under  the  hand  and  seal  of  the 
bi&hop  of  the  said  diocese  of  Exeter,  presented  and  accepted  in  this* 
cause,  yoa  were  and  are  subject  of  the  jurisdiction  of  this  court:  and  we 
article  and  object  to  you  as  before." 

9.  «« Abo  we  article,"  fcc.,  «« that  of  and  concerning  the  premises  it 
hath  been  and  is  rightly  and  duly  complained  by  the  said  Ralph  Barnes, 
the  voluntary  promoter  of  our  office,  to  us  the  judge,  and  to  this  court 
aforesaid:  and  we  article,"  &e. 

10.  «« Also  we  article,"  &e.,  «that  all  and  singular  the  premises  werer 
and  are  true,  public  and  notorious,  *and  thereof  there  was  and  is  r«gjg 
a  public  voice,  fiime  and  report,  of  which  legal  proof  being  made 

to  us  the  judge  aforesaid,  and  to  this  court,  we  will  that  right  and  justice 
be  effectually  done  and  administered  in  the  premises,  and  that  you,  the 
said  Rev.  James  Shore,  clerk,  for  your  excess  in  the  premises,  be  admon<' 
ished  to  abstain  for  the  future  from  publicly  reading  prayers,  preaching, 
and  administering  the  Holy  Sacrament  of  the  Lord's  Supper,  or  perform- 
ing ecclesiastical  duties  or  divine  offices  in  the  said  unconsecrated  chapel 
or  building  situate  in  the  said  parish  of  B.  P.  for  the  future  without  a 
license  or  other  authority  in  that  behalf  first  had  and  obtained,  and  that 
you  be  otherwise  duly  and  canonically  punished  and  corrected  according 
to  the  nature  of  your  offence  and  the  exigency  of  the  kw,  and  that  you  be 
vonderaned  in  the  costs  made  and  to  be  made  oo  the  part  and  behalf  of  ^ 
(he  said  Ralph  Barnes,  a  promoter  of  our  office  in  this  cause,  and  be  com* 
pelled  to  the  due  payment  thereof,  he  humbly  imploring  the  aid  of  our 
office  in  thU  behalf." 

Mr.  Shore's  i^ida^t  went  on  to  stat«  that  the  unconsecrated  chapel  or' 
bniUing  mentioned  in  the  articles  is,  and,  on  the  14th  April  and  28th 
July  therein  mentioned,  (Art*  7,)  was,  «<  a  place  of  meeting  for  a  cGngre> 
gation  of  Protestants  dissenting  from  the  discipline  of  the  Church  of  Eng« 
land."    That,  on  36th  February,  1844,  the  said  chapel,  fcc.,  was  duly 
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certified  to  the  Court  of  the  Archdeacon  of  the  Archdeaconry  of  Totnet^ 
in  which  the  said  chapel,  &c.y  is  situate,  by  Thomas  Michelmore,  agent 
to  the  Duke  of  Somerset,  then  being  a  proprietor  of  the  said  chapel,  &c., 
according  to  stat.  52  G.  3,  c.  155,  as  a  place  intended  to  be  used  as  a 
place  of  meeting  of  a  congregation  or  assembly  for  religious  worship  of 
*6461     Pf^^^cs^^i^^s  •  *that  the  chapel,  &c.,  was  thereupon  duly  registered 

in  the  Archdeacon's  Court,  and  certificate  of  the  registry  given ; 
that  the  deponent,  on  16th  March,  1844,  took  the  oaths  and  made  the 
declarations  required  by  the  statute,(a)  with  a  view  to  «  declaring  himself 
a  conscientious  dissenter  from  the  discipline  of  the  Church  of  England 
9S  by  law  established  ;"  «(that  he,  deponent,  verily  and  in  his  conscience 
believes  that,  by  reason  of  his  having  taken  such  oaths,  and  made  and 
subscribed  such  declarations,  he,  deponent,  hath  done  all  that  the  law 
requires  of  him  to  declare,  as  he  doth  upon  his  oath  now  declare,  his  con* 
scientious  dissent  from  the  discipline  of  the  Church  of  England,  and  that 
be,  deponent,  hath  not,  from  the  period  of  his  taking  such  oaths  and  sub- 
scribing such  declarations,  considered  himself,  and  doth  not  now  consider 
himself,  a  minister  or  member  of  the  said  church,  nor  hath  he  in  anyway 
officiated  as  such."  And  that,  in  the  suit  commenced  against  him  in  the 
Arches  Court  by  Ralph  Barnes,  the  secretary  of  the  Lord  Bishop  of  Exe- 
ter, and  now  pending,  «<an  allegation,  pleading  the  facts  and  circum- 
stances above  mentioned,  was  tendered  into  the  said  Court  of  Arches  on 
behalf  of  deponent,  but  rejected,  "(i)  Mr.  Shore  annexed  an  exhibit  of 
the  oaths  taken  and  declarations  made  by  him,  namely,  the  oaths  of  alle- 
giance and  supremacy,  and  the  declarations  prescribed  by  2  stat.  30  Car.  2, 
c.  1,  s.  3,  and  stat.  19  G.  3,  c.  44,  s.  1.  He  also  set  forth,  as  an  exhibit, 
the  defensive  allegation  propounded  by  him  and  rejected,  the  material 
parts  of  which  were  as  follows. 
"^471         ^*  *^  '^^^^  ^^^  unconsecrated  chapel  or  building  at  ^Bridgetown, 

situate,"  &c.,  (mentioned  in  the  articles,)  ««is  a  place  of  meeting 
of  a  congregation,  or  assembly  for  religious  worship,  of  Protestant  dissen- 
ters from  the  Church  of  England ;  and  that,  on  the  26th  day  of  February, 
1844,  in  pursuance  of  an  act,"  &c.,  (52  G.  3,  c.  155,)  » the  said  chapel 
was  duly  certified,"  Slc.  ;  stating  the  certificate  by  Michelmore,  and  the 
registration,  as  in  the  body  of  Mr.  Shore's  affidavit. 

2.  Referring  to  an  exhibit  of  the  entries  in  the  Register  of  the  Arch- 
deaconry Court  of  Totnes,  relative  to  the  above  certificate ;  affirming  the 
truth  of  the  matters  contained  in  such  entry ;  and  identifying  the  chapel. 

3.  «<That  the  said  Rev.  James  Shore  has  on  conscientious  grounds  se- 
ceded from  and  censed  to  conform  to  the  Church  of  England,  and  was,  at 
the  time  of  service  of  the  citation  or  decree  issued  in  this  cause  on  the 
part  and  behalf  of  the  said  Ralph  Barnes,  and  is  now,  a  Protestant  dis- 
senting minister  in  holy  orders,  and  a  preacher  and  teacher  of  a  congr^a 

(a)  5'2  G.  r,  c.  155,  sect.  5,  referring  to  stat  10  G.  3,  c.  44,  8.  1. 
{b)  August  Jth,  ;b45.    ikimet  y.  Shorty  1  Robertson's  Ecc  Rep.  383L 
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tioH  of  Protestant  dissenters  assembling  and  accustomed  to  assemble  foi 
religious  worship  in  the  aforesaid  duly  certified  chapel  called  Bridgetown 
Chapel;"  and  that,  on,  &c. ;  averment  that  Mr.  Shore  took  the  oaths  and 
made  the  declarations  required  by  stat.  52  6. 3,  c.  155.  «  And  the  party 
proponent"  (the  proctor  for  Shore)  «<  doth  expressly  allege  and  propound 
that  his  said  party » the  said  Rev.  James  Shore,  having  taken  the  said  oaths 
and  made  and  subscribed  the  declaration  aforesaid,  was  and  is  entitled  to 
all  the  exemptions,  benefits,  privileges  and  advantages  granted  to  her 
Majesty's  Protestant  subjects  dissenting  from  the  Church  of  England  by  an 
act  made,"  &c.,  (1  stat.  1  W.  &  M.  c.  18,)  «and,  according  to  the  provi- 
sions of  the  aforesaid  statute,  is  not  *liable  to  be  prosecuted  in  r^cAft 
any  ecclesiastical  court  for  or  by  reason  of  his  nonconforming  to 
the  Church  of  England." 

4.  Referring  to  exhibit  of  a  justice's  certificate  as  to  the  taking  of  the 
oaihs,  &c.,  by  Shore;  authenticating  the  certificate,  affirming  the  truth 
of  its  contents,  and  identifying  Shore  with  the  James  Shore  therein  named. 

5.  "That  a  notice,  purporting  to  be  a  monition  or  injunction  under  the 
seal  of  the  Lord  Bishop  of  Exeter,  and  signed  by  Ralph  Barnes,  deputy 
registrar,  and  bearing  date  the  7th  day  of  March,  1844,  being  the  very 
monition  or  injunction  mentioned  in  the  original  citation  or  decree  issued 
in  this  cause  and  in  the  articles  given  in  and  admitted  in  this  cause  on 
the  part  and  behalf  of  the  said  Ralph  Barnes,  charging  the  said  Rev. 
James  Shore  thenceforth  to  abstain  from  further  performing  the  office  of 
minister  of  the  aforesaid  unconsecrated  chapel  or  building  situated  in  the 
parish  of  B.  P.  aforesaid,  and  from  officiating  therein,  was  served  person* 
ally  upon  the  said  James  Shore  on  the  13th  day  of  March  aforesaid  by 
Frederick  Smith,  a  clerk  of  the  said  Ralph  Barnes :  and  the  party  pro- 
ponent expressly  alleges  and  propounds  that  the  said  Rev.  J.  S.  has  not 
at  any  time  since  the  service  of  the  said  monition  or  injunction,  and  more 
especially  did  not,  either  on  Sunday  the  14th  day  of  the  month  of  April, 
1844,  or  on  Sunday  the  28th  day  of  the  month  of  July  in  the  said  year 
1844,  as  untruly  alleged  in  the  seventh  of  the  positions  or  articles  so  given 
in  and  admitted  in  this  cause  as  aforesaid,  officiate  as  a  priest  or  minister 
in  holy  orders  of  the  United  Church  of  England  and  Ireland,  contrary  to 
and  iQ'spite  of  the  aforesaid  injunction  or  monition  of  the  said  Bishop  of 
Kxeter,  but  has  constantly  since  the  'service  of  the  said  injunction  r*gAg 
or  monition  conducted  the  religious  worship  of  a  congregation  of  *- 
Protestant  dissenters  from  the  Church  of  England,  assembling  and  accus* 
tomed  to  assemble  in  the  aforesaid  duly  certified  chapel  called  Bridgetown 
Chapel  as  a  Protestant  dissenting  minister,  and  as  a  preacher  and  teacher 
of  the  said  congregation :  that,  although  the  said  Rev.  J.  S.,  as  minister 
of  the  said  congregation,  on  the  occasions  above  pleaded,  availed  himself, 
as  many  other  Protestant  dissenting  ministers  are  accustomed  to  do,  of 
some  of  the  forms  set  forth  in  the  Book  of  Common  Prayer,  yet  he  hath 
made  variations  therein,  as  not  conforming  to  the  said  church." 
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6.  That  the  premises  are  true,  public,  and  notorioiiSy  fcc. 

A  further  affidavit  was  made  by  four  personsy  stating:  «Thit  they  are 
severally  members  of  the  congregation  of  Protestants  assembling  for  Divine 
worship  in  Bridgetown,  in  the  parish,"  &c.,  «  where  the  Rev.  James  Shore 
is  the  officiating  minister;  and  that  such  chapel  hath  been  duly  licensed; 
and  that  they,  deponents,  consider  such  chapel  to  be  a  place  for  the  worship 
of  Protestants  dissenting  from  the  Church  of  England ;  and  that  as  such 
dissenting  Protestants  they,  deponents,  attend  divine  worship  therein." 

In  opposition  to  the  rule,  affidavits  were  made  by  two  persons  who 
stated  that  they  on  the  14th  of  April  and  28th  of  July,  1844,  heard  Mr. 
Shore  perform  divine  service  at  Bridgetown  Chapel,  according  to  the 
liturgy,  rites  and  ceremonies  of  the  United  Church  of  England  and  Ire- 
land, and  in  the  same  way  as  ministers  of  the  Church  of  England  are 
accustomed  to  perform  it.  On  the  former  day  he  preached  a  sermon;  on 
*6501  ^^  latter  *(when  the  sacrament  was  to  be  administered)  none  was 
preached.  To  one  of  the  affidavits  (by  the  principal  clerk  in  the 
registry  of  the  diocese  of  Exeter)  were  annexed  exhibits,  duly  verified, 
of  the  following  documents.  Copy  of  the  bishop's  license  granted  to  Mr. 
Shore,  on  the  nomination  of  the  Elev.  Jdin  Edwards,  vicar  of  the  vicarage 
and  parish  church  of  Berry  Pomeroy,  to  perform  the  church  services  at 
Bridgetown  Chapel ;  dated  April  20th,  1833.  Extracts  from  the  Register 
book  of  ordinations,  by  which,  and  by  the  book  of  subscriptions  before 
Ordination,  it  appeared  that  Mr.  Shore,  on  18th  October,  1828,  before  beiog 
ordained  deacon,  and  on  24th  October,  1829,  before  being  ordained  priest, 
subscribed  the  Thirty-nine  articles  and  the  Three  articles  of  the  36th  canoo. 
,The  affidavit  further  stated  that,  as  appeared  by  the  latter  book,  Mr.  Shore, 
after  being  ordained  deacon,  and  in  order  to  his  being  licensed  to  serve 
the  cure  of  Berry  Pomeroy,  subscribed  (with  other  persons)  a  declaration 
.««that  we  will  conform  to  the  liturgy  of  the  United  Church  of  England  and 
Ireland  as  it  is  now  by  law  established."  The  affidavit  also  gave,  as 
exhibits,  a  copy,  from  the  register  book  in  the  registry  of  the  diocese,  of 
the  bishop's  license  (granted  9th  November,  1832,  on  the  petition  of  the 
Duke  of  Somerset,  the  founder)  for  the  performance  of  divine  service  ia 
the  Bridgetown  Chapel  according  to  the  rites,  &c.,  of  the  United  Church, 
&c.,  by  a  minister  in  holy  orders,  to  be  licensed  by  the  bishop.  And  the 
revocation  under  the  bishop's  seal,  dated  March  7th,  1844,.  and  addressed 
to  James  Shore,  clerk,  M.  A.,  reciting  the  grant  of  license  to  Shore,  and 
proceeding  as  follows :  «« And  whereas  the  said  vicarage  and  parish  church 
f6511  ^^  ^*  ^*  ^A^f^'^^rds  became  vacant  by  the  death  of  the  said  'J« 
Edwards ;  and  whereas  the  Rev.  William  Burrough  Cosens  is  do« 
Ticar  of  the  said  vicarage  and  parish  church  of  B.  P. ;  and  the  said  W.  B.  C. 
since  he  became  vicar  of  the  said  vicarage  has  not  nominated  you  the  said 
IJames  Shore  to  be  by  us  licensed  to  officiate  in  the  said  chapel :  Now  vt 
the  said  bishop  do  hereby  revoke,  annul  and  make  void  the  said  license 
oy  us  granted  to  you  the  said  J.  S.,  hereinbefore  set  forth,  and  do  declaif 
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ftat  the  same  diall  from  tfaencefarth  be  held  to  be  ivfoked  and  null  and 
roid:  And  we  do  hereby  mooiah  you  the  aaid  i.  8.  to  ^ease  to  officiate  in 
tht  said  cha{ml»  and  do  prohibit  you  from  officiating  therein." 

The  proctor  for  Barnes  also.deposed  as  follows,  m  That  he  is  engaged 
00  behalf  of  Ralph  Barnes  of  the  city  of  Exeter,  gentlemani  in  conducting 
certain  proceedings  now  pending  in  the  Arches  Court  ot  Canterbury 
against  the  Rer.  James  Shore,  clerk,  under  and  in  virtue  of  a  certain  ac< 
of  parliament,"  fcc«,  (3  &  4  Vict  c.  86,)  <<in  the  course  whereof  certain 
articles,  setting  forth  the  charges  made  against  the  Rev»  James  Shore, 
with  exhibit  annexed  marked  A.,  being  the  atticles  and  exhibit  knentioned 
sad  set  forth  in  the  affidavit  at  the  said  Rev.  James.  Shore  sworn  in  this 
matter  on  the  3d  November  last,  were  brought  into  court  on  behalf  of  the 
fsid  R.  Barnes,  and  admitted  without  opposition.  That,  subsequently  tc 
the  admission  of  the  said  articles  and  exhibit,  the  proctor  for  the  said 
Her.  J.  Shore  admitted  in  acts  of  court  that  his  party,  the  said  Rev.  J.  S.. 
had  been  duly  admitted  into  the  holy  order  of  priest  of  the  Church  of  Eng- 
laod,  pleaded  amongst  other  things  in  the  said  articles,  and  that  the  li- 
tense  theretofore  granted  by  the  Lord  Bishop  of  Exeter  to  his  said  party 
lo  perform  the  office  of  minister  of  a  certain  ^unconaecrated  chapel  rma^<i 
ut  building  situate  within  the  diocese  of  Exeter  had  been  duly  re<-  *-  ^ 
voked  by  the  said  bishop,  also  pleaded  in  the  said  articles,  previous  to  the 
limes  at  which  the  said  Rev^  J.  Shore  was  charged  in  the  said  articles  tc 
have  officiated  as  a  priest  or  minister  in  the  said  chapel." 

In  last  Hilary  term,  (a) 

Sir  F.  nesigefi  Attofney-General,  Df.  Jlddami^  and  M.  Smith  showed 
cause.  The  ground  of  this  application  is  that  Mr.  Shore,  having  declared 
his  dissent  from  the  Church  ^  England,  and  having  taken  the  oaths  and 
made  the  declarations  mentioned  in  stat.  52  G.  3,  c.  155,  sects.  4,  5,  i^ 
entitled  to  the  exemption  given  by  that  act  and  1  stat.  1  W^  &  M« 
c.  18,(6)  from  penalties  for  nonconformity  and  ^attending  convene-  r^^aM 
tides,  and  is  therefore  protected  against  this  suit  in  the  ecclesias-    ^ 

(«)  Janoarjr  2Stb.    Beibre  Lord  Dennian,  C.  J^  Patteton,  Colcrid|e«,  fthd  Wighuimii»  /•» 

(6)  1  btnt  1  W.  &  M.  c.  '.8,  t^for  exempting  tbetr  migestiea'  ProtesciiBt  suljiectd,  dusentinf 
fmin  the  ChurcU  ofKngland,  from  the  penalties  of  certain  lawi)*'  eoacu: 

i«ct.  2.  Tiiat  neither  etat.  23  Eliz.  a  1,  'nor  certain  aubiequent  aets  of  Elizabeth  aiWl 
Jatue^.I^  nor  any  other  law  or  statute  against  Papists  or  Popish  recuaants,  except  certaia 
ttatutes  of  Charles  II.  recited  in  this  clause,  **  shall  be  construed  to  extend  to  any  person  olr 
persons  dissenting  from  the  Church  of  England,  that  shall  take  the  oaths  mentioned  in  a 
."•tatute/*  &c^  (oaths  of  allegiance  and  supremacy,  1  stat.  1  W.  ^  M.  c.  1,  s.  5,)  «and  shaS 
loake  and  sulMcribe  tiie  deciaraiion  mentioned  in  a  statutfs"  &a,  (declamtion  against  transul^ 
snuitiation.  Sec.,  2  stat  30  C.  2i|  c.  1,  s.  3 ;)  **  which  oaths  and  declaration  the  justices  of  peac# 
at  the  general  fle«ak>ns  of  the  peace,  to  be  held  for  the  ooauty  or  place  where  such  persoil 
shall  hve,  are  hereby  required  to  tender  and  adminieter  to  such  persons  as  shall  otfer  Ihem* 
salves  to  take,  make  and  suliscribe  the  samot  and  thereof  lo  keep  a  registe^''  Sie. 

Sect  4  enacts :  "  Tliat  all  and  every  person  and  persons  that  shall,  as  aforesaid,  take  tli0 
said  oaths,  ami  make  and  subscribe  the  declaration  aforesaid,  shall  not  be  liable  to  any  pain% 
penalties^  or  forfeitures,  mentioned  ia  an  act  madet,"  &c^  (35  EMa.  e.  1 ;)  "•  nor  in  an  act 
tnade,'  Ikc^  (22  C.  2,  c.  1 ;)  "  nor  shall  any  of  the  said  persons  be  prosecuted  in  any  acole^ 
astKsl  court,  for  or  bv  reason  of  their  non-conforming  to  the  Church  of  Enghuid."  <• 

iiecL  8  enacts:  **  1  hat  no  person  dissenting  liom  the  Church  of  England  mi  boly  a(deff%  ^ 
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tical  court.    The  answer  is,  that  Mr.  Shore  is  proceeded  against,  not  as  a 
nonconformist  or  frequenter  of  a  conventicle,  bat,  according  to  stat.  3  &4 

*6541  ^^^^*  ^'  ^>(^)  ^  ^  clergyman  of  the  HThurch  of  England,  ofiend* 
ing  against  ecclesiastical  discipline. 
The  relief  given  by  1  stat.  1  W.  &  M.  c.  18,  consisted  in  exemption 
from  the  penalties  of  certain  recited  statutes,  on  condition  of  taking  tfte 
oaths  and  subscribing  the  declaration  mentioned  in  sect.  2.  Of  these 
acts,  so  far  as  they  can  at  all  be  supposed  relevant  to  the  present  case, 
there  are  two  classes ;  the  statutes  of  Elizabeth  and  James,  enumerated 
in  sect.  1,  which  punished  non-attendance  on  the  established  divine 
service,  (a  neglect,  however,  which  continued  to  be  an  offence 
at  common  law,  and  punishable  by  the  ecclesiastical  courts ;  1  Gibs. 
Cod.  291,  2,  note  (b),  (2d  ed. ;)  citing  BntUm  v.  Standish,  6  Mod.  188, 

]>retended  holy  orders,  or  pretending  to  holy  orders,  nor  any  preacher  or  teacher  of  any  co»* 
^regation  of  dissenting  Protestants,  that  shall  make  and  subacribe  the  declaration  aforesaid, 
und  take  the  said  oaths  at  the  general  or  quarter  sessions  of  the  peace  to  be  held  for  the  county, 
town,  partf,  or  division  where  such  person  lives,  which  court  is  hereby  empowered  to  acl* 
minister  tlie  same,  and  shall  also  declare  his  approbation  of  and  subscribe  tbe  articles  of  re* 
ligion  mentioned  in  the  statute  made,"  &c^  (13  Eliz.  c.  12,  s.  1,)  « except  the  34th,  35ib,  and 
3t)tli,  and  these  words  of  tlio  20th  article,  viz.:  Ukt  church  hath  power  to  decree  ritaorcnanoitusy 
mnd  aulhoriiy  in  controvernes  of  faith,  and  yH]  shall  be  liable  to  any  of  the  pains  or  pcnaltiei 
mentioned  in  an  act  made,"  &c^  (17  C.  2,  c.  2  ;)  *^  nor  the  penalties  mentioned  in  tbe  aforesaid 
HCt  made,"  &c.,  (22  C.  2,  c.  1,)  for  or  by  reason  of  such  persons  preaching  at  any  meeting 
)br  the  exercise  of  religion;  nor  to  the  penalty  of  1002.  mentioned  in  an  act  made,''&c., 
(13  &  14  C.  2,  c.  4,)  «  for  associating  in  any  congregation  for  the  exercise  of  religion  penniv 
ted  and  allowed  by  this  act." 

(The  material  clauses  of  stat.  52  6.  3,  c.  155,  will  be  found  in  p.  655,  note  (a),  post) 
(a)  Stat.  3  &  4  Vict  c.  86,  <<for  better  enforcing  church  discipliiie,"  enacts: 
iiect.  3.  (*  That  in  every  case  of  any  clerk  in  holy  orders  of  the  United  Church  of  EngtanH 
and  Ireland  who  may  be  charged  with  any  offence  against  the  laws  ecclesiastical,  or  con- 
cerning whom  there  may  exist  scandal  or  evil  report  as  having  offended  against  the  said 
laws,  it  shall  be  lawful  for  the  bishop  of  the  diocese  within  which  the  offence  is  alleged  or 
Teporte<l  to  have  been  committed,  on  the  application  of  any  party  complaining  tliereoi^  or  if 
lie  shall  think  fit  of  his  own  mere  motion,  to  issue  a  commission  under  his  hand  and  seal  *o 
live  persons,  of  whom  one  shall  be  his  vicar  general,  or  an  archdeacon  or  rural  dean  within 
the  diocese,  for  the  purpose  of  making  inquiry  as  to  the  grounds  of  sudi  charge  or  report. ' 
Notice  to  be  given  to  the  party  accused. 

Sects.  4  and  5  point  out  the  proceedings  to  be  taken  by  the  commissioners,  and  sects.  5  is 
12  (inclusive)  the  proceedii^  on  their  report 

Sect  13  provides  and  enacts:  «That  it  shall  be  lawful  for  the  bishop  of  any  diocese  wrUiin 
which  any  such  clerk  shall  hold  any  preferment,  or  if  lie  hold  no  preferment,  then  for  th« 
bishop  of  the  diocese  within  which  the  offence  is  alleged  to  have  been  commined,  in  any 
case,  if  he  shall  think  fit,  either  in  the  first  instance  or  after  the  commissioners  shall  ha\e 
reported  that  there  Is  snifioient  primft  facie  groimd  for  instituting  proceedings,  and  beiore  the 
filing  of  the  articles,  but  not  afterwards,  to  send  the  case  by  letters  of  request  to  the  comrt  uf 
appeal  of  the  province,  to  be  there  heard  and  determined  acconling  to  the  law  and  practire 
of  such  court" 

Sect  15  enacts :  «That  it  shall  be  lawfbl  for  any  party  who  shall  think  himself  aggricTrd 
by  the  judgment  pronounced  in  the  first  instance  by  the  bishop,"  (for  which  authority  is  giTrn 
by  sect  6,  where  parties  consent,}  «or  in  the  court  of  appeal  of  die  province,  to  appeal  (rcM 
such  judgment ;  and  such  appeal  shall  be  to  the  archbishop,  and  shall  be  heard  before  the 
judge  of  the  court  of  appeal  of  the  province,  when  the  cause  shall  have  been  heard  and  de* 
tennined  in  the  first  instance  by  the  bishop,  and  shall  be  proceeded  in  in  the  said  coitrt  (^' 
appeal  in  the  same  manner  and  subject  only  to  the  same  appeal  as  in  this  act  is  provided  with 
respect  to  cases  sent  by  letters  of  request  to  the  said  court ;  and  the  appeal  shall  be  to  tbe 
Queen  in  Council,  and  shall  be  heard  before  the  Judicial  Committee  of  tlie  Privy  Coonctl 
when  the  cause  shall  have  been  beard  and  determined  in  the  first  instance  in  the  coart  d 
Iba  axchbishor  '* 
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S.  C,  1  Sa]k.  166,  3  Salk.  88,  and  zn  Anonymous  case  in  Skinner,  101 ;) 
and  the  statutes  of  ^Charles  IL,  referred  to  in  sects*  4  and  8,  r«g5,% 
vhich  relate  to  preaching  in  conventicles  and  irregular  perform-  ^ 
ance  of  divine  services.  But  these  acts,  on  examination,  will  be  founu 
to  have  no  bearing  on  the  subject  of  the  present  suit.  Sect.  4  of  1  star 
1  W.  &  M.  c.  18,  may  be  referred  to  on  the  other  side.  It  enacts  that 
persons  taking  the  oaths  and  making  the  declaration  prescribed  by  that 
act  shall  not  **>  be  prosecuted  in  any  ecclesiastical  court,  ibr  or  by  reason 
of  their  nonconforming  to  the  Church  of  England."  But  this  clause  (the 
only  one  which  excludes  the  ecclesiastical  jurisdiction)  cannot  be  taken 
to  comprehend  an  oflence  against  conformity  committed,  as  in  the  present 
case,  by  a  person  in  holy  orders  ;  for,  by  sect.  8,  such  a  person,  officiating 
in  any  congregation  for  the  exercise  of  religion  permitted  and  allowed  by 
this  act,  is  not  exempted  even  from  the  penalties  of  stat.  17  Car.  2,  c.  2 
22  Car.  2,  c.  1,  or  the  Act  of  Uniformity,  13  &  14  Car.  2,  c.  4,  unless  he 
subscribes  all  the  articles  of  religion  except  the  34th,  35th  and  36th,  and 
part  of  the  20th.  According  to  the  view  taken  on  tlie  other  side,  a  person 
in  orders,  so  officiating,  would  be  exempt  from  the  ecclesiastical  jurisdic* 
tion  though  he  had  Mi  subscribed  the  articles.  Stat.  52  G.  3,  c.  155,(a) 
repeals  certain  penal  acts  *of  the  reign  of  C.  II.,  and  provides  for  r»g5Q 
the  allowance  of  religious  worship  by  Protestants  in  places  duly     ^ 

(a)  Stat  52  G.  3,  o.  155,  <*  to  repeal  certain  acts,  and  amend  other  acts  relatin^r  to  religious 
worship  and  a«i«rnblie8and  persons  teaching  or  preachinK  therein,'*  aOer  Ibrbidding,  by  sect.  H 
any  ^confregntion  or  assembly  for  religious  worship  of  Protestants"  beyomi  a  certniu  nuni 
ber,  unless  tlie  place  of  meeting  shall  have  been  certified  and  rogistere<l  as  in  that  clause  is 
pofticulaily  directed,  and  imix>sing  a  penalty  on  any  per»on  knowingly  permitting  such  con 
gregation  to  meet  in  any  place  occupied  by  him,  until  certitied,  enacts: 

beet  4.  •*  That,  from  and  after  the  passing  of  this  act,  every  person  who  shall  teach  or 
preach  at  or  ofitciats  in,  or  shall  resort  to  any  congregation  or  congregations,  assembly  or  as* 
aemblics  for  religious  wor:$hip  of  Protestants,  whose  place  of  meeting  shall  be  duly  ccrtiiietl 
iooording  to  tlie  provisions  of  this  act,  or  any  other  act  or  acts  of  imrliament  relating  to  the 
certifying  and  registering  of  places  of  religious  worship,  shall  be  exempt  from  all  such  pains 
ncd  penalties  under  any  act  or  acts  of  parliament  relating  to  religious  worship,  us  any  persrni 
vrho  shall  have  taken  the  oaths,  and  made  the  declaration  prescribed  by  or  inentionecl  in  an 
set,  maile,*'  Scc^  (1  stat  1  W.  &  M.  c.  18,)  "or  any  act  amending  the  said  act  is  by  law  ex- 
empt, Rs  fully  and  elfoctuallyasif  all  such  pains  and  penalties,  and  the  several  at^ts  enforcing 
the  snme,  were  recited  in  this  act,  and  such  exemptions  as  aforesaid  were  severally  and  sepa 
nuely  enacted  in  relation  thereto/' 

Sert  5  enncta :  *•  That  every  person  not  having  taken  the  oaths  and  lubacribed  the  declara- 
tioQ  hereinafter  specified,  wlio  shall  preach  or  teach  at  any  place  of  religious  worship  certilieti 
in  pursuance  of  the  directions  of  this  act,  shall,  when  thereunto  required  by  any  one  justice  of 
(he  peace,  by  any  writing  under  his  liand  or  signed  by  him,  take  and  make  ami  subscribe,  in 
ttie  preifcncc  of  such  justice  of  the  pence,  the  oaths  ami  declarations  specified  and  contained  in 
an  ait,  pai«:«e(l,"  Kc^  (10  G.  3,  c.  44  ;)  and  no  person  who,  being  required,  shall  refuse  to  attend 
ami  take  the  oaths.  &c^  shall  diereafter  be  allowed  to  teach  or  preach  in  any  such  congre- 
gation, &c^  until  he  sliall  have  taken  such  oatlis,  &c.,  on  pain  of  forfeiting,  &c. 

iiei't  13.  •*  Provided  always,  and  be  it  furtlier  enactod,  Thatnotliing  in  this  act  contained 
•hall  affect  or  \ye  construed  to  aflect  the  celebration  of  divine  service  according  to  tlie  ritea 
aod  ccreinoniet*  of  the  Unhed  Church  of  England  and  Ireland,  by  ministers  of  the  said  church 
in  any  place  hitheno  used  lor  such  purpose,  or  being  now  or  herealter  duly  consecrated  or 
licensed  by  any  archbishop  or  bishop  or  other  person  lawfully  authorized  to  consecrate  or 
hjenMs  tlic  same,  or  to  affect  the  juris<liction  of  the  archbishops  or  bishops  or  othex  persr^ni 
exercising  lawful  autliority  in  the  Church  of  the  United  Kingdom  over  the  said  church,  ae 
aonlinit  to  the  rule*  and  discipline  of  the  fame,  and  to  the  laws  and  statutes  of  the  reoUn 
bot  such  jurisdiction  shall  remain  and  continue  as  if  this  act  had  not  passed." 
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certified  and  registered,  «&d  tlieae  ODiy ;  aad  it  enacts  that  peraons  ofr 
ciating  in  or  resorting  to  those  places  of  worAip  shall  be  exempt  from  aL 
«<8uch"  pains  and  penalties  under  any  ^ct  or  acts  relating  to  religioas 
*6571  ^'^^'^^P  ^  persons  were  who  complied  with  *i  stat.  1  W.  &  M. 
^  c.  18.  It  does  not,  therefore,  introduce  anj  exemption  of  a  dif« 
ferent  nature  from  those  contained  in  the  prior  act,  but  extends  only  ts 
statutory  penalties ;  and  the  jurisdiction  of  the  Ecclesiastical  Court  is  ex* 
pressljr  saved  by  sect  13.  The  broad  ground  on  which  the  present  pnh 
ceeding  rests  is  that  a  person  who  has  once  become  a  priest  of  the  Church 
of  England  cannot  divest  himself  of  that  character,  and  throw  off  obe* 
dience  to  his  bishop,  by  declaring  himself  a  dissenter  from  the  church.  He 
may  be  exempt  from  statutory  penalties,  but  he  remains  bound  by  hii 
subscription  to  the  three  articles  set  forth  in  the  36th  canon  of  1603,(a) 
(1  Gibs.  Cod.  148,)  and  is  subject  to  the  provision  of  the  same  canon, 
(2  Gibs.  Cod.  897,)  that  no  person  shall  be  suffered  to  preach, to  catechize, 
or  to  be  a  lecturer,  in  any  parish  church,  chapel,  or  in  any  other  place 
within  this  realm,  except  he  be  licensed  either  by  the  archbishop,  or  by 
the  bishop  of  the  diocese,  (where  he  is  to  be  placed,)  under  their  baodi 
and  seals,  or  by  one  of  the  two  universities :  anil  disobedience  to  the 
bishop's  order  enforcing  this  canon  would  be  one  of  the  offences  enum^ 
rated  in  Ayliffe,  Parerg.  208,  as  ground  of  deprivation.  The  76th  canoi 
of  1603,  (1  Gibs.  Cod.  163,)  expressly  provides  that «« No  man  being  ad- 
mitted  a  deacon  or  minister,  shall  from  thenceforth  voluntarily  relinquish 
the  same,  nor  afterwards  use  himself  in  the  course  of  his  life  as  a  layman, 
upon  pain  of  excommunication.  And  the  names  of  all  such  men  so  fcr- 
•geoi  saking  their  calling,  the  churchwardens  of  *the  parish  where  thejr 
dwell  shall  present  to  the  bishop  of  the  diocese,  or  to  the  ordinaij 
of  the  place,  having  episcopal  jurisdiction."  And  it  would  be  most  un- 
reasonable that  a  person  once  ordained  should  be  enabled  at  pleasure  to 
release  himself  from  ecclesiastical  obedience  by  simply  declaring  that  he 
dissents  from  the  discipline  (not  the  doctrine)  of  the  Church  of  England, 
and  should  at  the  same  time  retain  the  benefit  of  holy  orders,  and  secure 
the  protection  of  the  acts  in  favour  of  non-conformists.  The  reasooiog 
which  established  this  would  show  also  that  a  clergyman,  by  professing 
dissent,  might  resume  the  secular  character,  and  entitle  himself  to  sit  in 
parliament.  [Coleridge,  J.  Might  a  clergyman,  situated  as  this  party 
is,  take  a  donative  benefice,  which  would  not  require  presentation  to  the 
bishop  of  the  diocese?]  He  might ;  and  there  would  be  nothing  to  pre- 
vent his  baptizing,  marr)ing,  or  oflliciating  generally  in  the  church,  is 
another  diocese.  The  church  discipline  act,  3  &  4  Vict.  c.  86,  sects.  3, 
13,  empowers  the  bishop  of  any  diocese  in  which  «(any  clerk  in  holy  o^ 
ders  of  the  United  Church  of  England  and  Ireland'*  is  charged  with  an 

(a)  By  the  first  the  candidafe  for  order*  aatens  tbo  king'*  nipreinacy;  by  the  reeond  bf 
TOCogoiact  the  Book  of  Common  Pra/er,  and  piomifM  to  uie  the  fona  pietaribed  io  it  aftd  tf 
other  i  by  the  third  he  aaaentt  K>  the  Tfairty-iuiie  Articlea 


6  Adolphus  &  Ellis,  N.  S.  668 

oflfeoce  against  the  laws  ecclesiasticai,  to  send  the  ease  to  the  Court  of 

Appeal  for  the  province  for  hearing  and  determinatioii.     That  has  been 

done  in  the  present  case.     Mr.  Shore,  being  cited  as  such  clerk,  appeared^ 

under  protest,  it  is  true ;  but  the  protest  was  overruled  ;  and  he  then  put 

in  his  answer  to  the  articles,  which  distinctly  showed  the  nature  of  the 

ofieace,  disobedience,  not  non-conformity.     That  answer  merely  re-stated 

as  a  defence  the  matter  of  the  protest ;  and  it  was  rejected.    Mr.  Shore 

did  not  appeal  to  the  Judicial  Committee  of  the  Priry  Council  against  the 

rejection  of  the  protest  or  of  the  *articles«(a)    He  has  therefore     r^g&o 

admitted  the  facts  on  which  the  jurisdiction  depends.     That  the 

articles  here  set  forth  a  charge  of  disobedience  over  which  the  bishop,  in 

the  case  of  a  clergyman  within  his  diocese,  has  jurisdiction,  appears  from 

Tnhec  v.  Keith,  2  Atk.  498,  and  Carr  v.  Marsh,  2  PhilK  £cc.  Rep.  198. 

Sir  John  Nicholl  said  in  the  latter  case :  ••  There  is  jurisdiction  then 

orer  the  place  and  person,  unless  the  law  is  altered — ^it  is  contended  that 

it  is  altered  by  the  act  of  1812 — this  statute,  however,  in  my  judgment, 

does  not,  in  the  slightest  degree,  apply  to  the  case — notwithstanding  the 

word  « Protestant'  stands  without  'dissenter'  in  one  clause (fr) — still,  tak* 

ing  the  preamble  and  the  context  together,  and  especially  considering  the 

proviso  in  s.  3, 1  am  clearly  of  opinion  that  it  was  not  intended  to  alter  the 

laws  and  discipline  of  the  Church  of  England — but  confined  to  dissenters. 

The  place  here  is  not  a  place  to  be  certified  under  the  toleration  acts— 

but  a  chapel  for  worship  according  to  the  Church  of  England. — If  the  act 

would  bear  the  constnictton  contended  for,  it  would  be  a  complete  altera* 

tion  of  the  fundamental  laws  of  the  Church  of  England." 

Sir  F,  Kelly,  Solicitor-General,  Manning,  Seijt.,  and  Dr.  J\ffiss,  contrsL 
This  is  a  question  which,  at  all  events,  should  be  reserved  for  decision  on 
the  record.  It  is,  substantially,  whether  a  person  once  in  orders,  if  he 
'ceases  to  entertain  his  first  opinions,  and  becomes  a  dissenter,  r»gg/y 
must,  on  that  account,  be  perpetually  liable  to  pains  and  penal-  ^ 
ties.  Mr.  Shore,  having  changed  his  opinions,  proposes  to  officiate,  as  a 
person  in  orders,  in  the  church  of  those  whose  mode  of  thinking  he  has 
adopted.  The  promoter  of  this  suit  prays  that  he  may  be  admonished  not 
to  perform  divine  service  in  the  chapel  without  a  license,  (which  he  cannot 
obtain,)  and  may  be  canonically  punished  and  corrected,  and  condemned 
in  costs.  If  this  is  authorized  by  law,  a  clergyman  of  the  Church  of  Eng- 
land can  no  longer  have  liberty  of  conscience.  [Pattesow,  J.  Do  you 
^y  that  a  clergyman  can  put  off  the  character  by  his  own  voluntary  act?] 
Change  of  belief  is  not  voluntary.  [Pattbson,  J.  If  his  belief  altered  again 
in  a  few  days,  would  that  restore  the  character  ?]  It  migiit  be  so :  the  quesr 
tion  does  not  arise  here.  [Patteson,  J.  It  is  difficult  to  say  that  character  of 
this  kind  can  be  divested  by  any  thing  a  man  does  of  his  own  act.     Take  as 

(a)  As  k>  the  procMciingi  in  the  Eocletiaelioel  Goon,  Dr.  Addamfl  Mated  KMBe  ftntt  not 
ileUMt^ I  in  the  affiaavita.    See  Banna  v.  Shan,  1  Robertsoni  £co.  Rep.  382. 
(6)  Stat  &'2  G.  3,  c.  156,  i.  2. 
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an  instance  the  character  of  a  barrister.]  The  character  may  be  indelible  in 
some  respects:  that  of  a  clergyman  may  be  so  for  merely  civil  purposes,  as 
that  of  sitting  in  parliament.  [Coleridgr,  J.  Could  a  person  situated  as 
this  party  is  take  a  donative,  vesting  by  the  act  of  the  patron  ?]  If  be  ac- 
cepted such  a  living,  it  would  appear  that  the  change  of  (pinion  did  not  con- 
tinue, and  there  might  be  a  question  whether  it  had  ever  existed.  And,  if  a 
person,  continuing  in  secession  from  the  church,  accepted  a  benefice,  means 
would  no  doubt  be  found  to  expel  him.  That  would  be  a  proceeding,  not  sim- 
ply to  punish,  but  to  deprive,  for  the  prevention  of  scandal  and  the  preserva- 
*661 1  ^^^^  of  sound  religion.  But  such  a  person  could  not,  in  the  first  'in- 
stance, fulfil  the  requisites  pointed  out  in  2  Burn's  EIcc.  L.  224, 
225,  (9th  ed.,)  tit.  Donative,  s.  7,  §§  1  to  8.  [Wightman,  J.  When  do 
you  say  that  Mr.  Shore  ceased  to  be  a  minister  of  the  Church  of  England 
within  Stat.  3  &  4  Vict.  c.  86  ?]  When  he  showed  his  change  of  opinion 
by  an  overt  act.  No  particular  form  was  necessary.  The  third  respon- 
sive allegation  establishes  that,  in  point  of  fact,  Mr.  Shore  has,  for  eccle- 
i^iastical  purposes  at  least,  <<  seceded  from  and  ceased  to  conform  to  the 
Church  of  England,"  and  that  he  was,  at  the  time  of  service  of  the  cita- 
tion, «<  a  Protestant  dissenting  minister  in  holy  orders."  The  fifth  respon- 
sive allegation  states  (though  perhaps  it  is  not  very  material)  that  he  has 
used  the  service  of  the  church  with  variations.  [Pattcson,  J.  That 
would  raise  a  question  of  facjt,  which  we  have  nothing  to  do  with.]  It 
might  be  material  as  to  bona  fides.  If  the  variations  were  colourable  only, 
that,  as  well  as  the  reality  of  the  dissent  in  other  respects,  would  be  a 
question  of  fact  for  the  Ecclesiastical  Court.  These  statements  in  the  re- 
sponsive allegations  have  neither  been  pleaded  to  nor  in  any  way  effectu- 
ally contradicted.  As  to  the  observation  that  they  have  been  rejected  and 
the  rejection  not  appealed  against,  if  the  proceedings  show  a  want  of  ju- 
risdiction in  the  court,  no  appeal  was  necessary.  The  question  is,  sitnplj, 
whether  a  clergyman  of  the  Church  of  England  may  not  superadd  to  that 
character  the  condition  of  a  Protestant  dissenting  minister,  and  whether, 
if  the  court  see,  by  documents  in  the  cause,  that  he  has  bona  fide  dissent- 
ed, he  may  not  claim  the  same  exemptions  as  any  other  dissenter.  In 
BrUton  v.  Slandish,  6  Mod.  188,  S.  C.  1  Salk.  166,  3  Salk.  88,  it  was  said 
*6621  ^^^^  ^^^  Toleration  act  applied  *only  to  Protestant  dissenters,  and 
that  the  defendant  had  not  shown  himself  to  be  one ;  and  thi< 
appears  to  have  been  a  main  ground  of  the  decision.  The  case  is  no 
authority  as  to  the  common  law ;  for  Holt,  C.  J.,  relied  on  stat.  1  Eliz- 
c.  2.  In  the  Arumymous  case  in  Skinner,  101,  the  party  cited  appears 
not  to  have  been  a  dissenter.  In  The  Chamberlain  of  London  v.  Etam^ 
2  Burn's  Ecc.  L.  207,  2l8,(a)  that  was  shown ;  and  Lord  Mansfield 
said :  «  The  common  law  of  England,  which  is  only  common  reason 
or  usage,  knows  of  no  prosecution  for  mere  opinions."  ««Bare  non-con- 
formity is  no  sin  by  the  common  law:  and  all  positive  laws,  inflicting  an} 

(a)  S.  C  as  Harrimn  v.JEpofii,  3  Bro.  P.  C.  403. 
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pains  or  penalties  for  non-conformity  to  the  established  rites  and  modes,  are 
repealed  by  the  act  of  toleration ;  and  dissenters  are  thereby  exempted 
from  all  ecclesiastical  censures."     There  a  party  had  been  fined  in  the 
Sheriff's  court,  under  a  by-law  of  the  Corporation  of  London,  for  refusing 
'0  senre  the  office  of  sheriiT,  though  he  pleaded  that  he  was  a  Protestant 
dissenter  and  could  not  conscientiously  take  the  sacrament  according  to 
the  rites  of  the  Church  of  England,  (which  persons  assuming  the  office 
were  bound  to  do,)  and  claimed  exemption  from  penalties  under  the  To» 
leration  act :  but  the  judgment  was  reversed  on  appeal :  and,  the  case 
being  carried  ultimately  to  the  House  of  Lords,  the  reversal  was  affirmed, 
evidently  on  the  ground  that,  on  the  first  principles  of  the  common  law, 
a  man  ought  not  to  be  compelled  to  act  against  his  religious  faith.     TVebec 
T.  J&i/A,  2  Atk.  498,  is  clearly  inapplicable,  because  there  the  party  cited, 
not  only  was  a  clergyman  of  the  Church  *of  England,  but  was  act-     r«ng3 
ing  in  that  capacity,  and  not  professing  to  have  become  a  dis- 
senter.   So  in  Carr  v.  Marshy  2  Phill.  Ecc.  Rep.  198,  the  chapel  was  a 
place  «for  worship  according  to  the  Church  of  England :"  (p.  204:)  there 
was  no  pretence  that  it  was  a  meeting-house  of  dissenters,  or  a  place  re- 
quiring certificate.     [Patteson,  J.     Suppose  the  object  of  this  suit  was 
only  deprivation :  would  the  form  of  proceedings  be  different  from  that 
used  here  ?     And,  if  not,  would  not  it  be  premature  to  prohibit  ?    Where « 
the  proceedings,  as  far  as  they  have  gone,  would  be  right  if  adopted  for  a 
particular  object,  but  wrong  if  for  another,  we  have  several  times  deferred 
granting  a  prohibition  till  we  could  know  what  the  ulterior  proceeding 
^vould  be.]     The  proceedings  here  show  that  deprivation  is  not  the  object. 
The  accusation  is  not  one  that  calls  for  it ;  and  the  prayer  in  the  tenth 
Article  requires  a  monition  to  abstain  from  publicly  officiating  in  the  cha- 
pel without  license,  canonical  correction  according  to  the  nature  of  the. 
oiTence,  and  condemnation  in  costs,  but  not  deprivation. (a)    [Patteson,  J., 
referred  to  Free  v.  Burgoyne^  5  B.  &  C.  400. 

The  charge  on  which  this  suit  proceeds  is,  essentially,  non-conformity, 
within  the  meaning  of  the  remedial  statutes.  The  supposed  ofience  is 
(ienytng  that  a  license  from  the  bishop  is  necessary  for  the  performance 
of  service  in  an  unconsecrated  chapel  frequented  by  a  certain  congrega- 
lion ;  and  following  up  that  denial  by  officiating  in  the  chapel  without 
license.  This  comes  fully  within  the  description  of  non-conformity  in 
4  Bla.  Com.  51 — *54,  and  is  totally  diffi?rent  from  the  mere  with-  T*aaA 
holding  of  clerical  obedience.  The  accused  may  be  still  termed 
a  clergyman  of  the  Church  of  England  ;  but  that  is  not  equivalent  to  his 
being  a  clerk  in  holy  orders  of  the  United  Church  of  England  and  Ireland, 
^he  expression  used  in  the  present  articles,  and  in  stat.  3  &  4  Vict.  c.  86, 
s.  3,  upon  which  now  dept^nds  the  power  of  correcting  persons  in  orders 
for  disobedience  and  other  offi^nces  subject  to  the  ecclesiastical  jurisdic- 

(n)  Dr.  Adclams  here  insbtcd  that,  on  the  proceedings  as  they  8tood|  the  £cclc8iastu*al 
Coun  might  deprive. 
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lioD.  A  perscm  ordained  hj  etdier  of  the  nrchbidiops  or  by  the  BUiop 
of  Londooy  &c.»  under  stat.  59  G.  3»  c.  60,  s.  1,  to  officiate  in  the  cok>- 
mesy  eanaot,  1^  sect.  2,  receive  any  benefice  or  promotion,  or  act  as  a 
curate,  in  Great  Britain  or  Ireland,  without  a  special  written  consent  of 
the  bishop ;  in  that  instance,  a  person  might  be  a  clergyman  of  the 
Church  of  Enghittd  without  being  a  cleric  in  holy  orders  of  the  United 
Kingdom.  The  persons  so  designated  in  the  act  of  Victoria  must  not 
only  have  received  orders  from  a  bishop  of  the  church,  but  remain  in  its 
communion.  The  act  1  stat.  1  W.  &  M.  c.  18,  s.  4,  protects  all  peisonSy 
taking  the  oaths  and  making  the  declaration,  from  ecclesiastical  prosecu- 
tion for  «« Bonroonforming  to  the  church."  That  extends,  in  terms,  to 
clergymen  as  well  as  laymen  ;  and  it  is  well  known,  from  the  history  of 
this  country  after  the  Restoration,  that  the  clergy  stood  in  need  of  such 
protection  at  least  as  much  as  the  laity.  The  generality  of  sect.  4  is  not 
qualified  by  sect.  8.  If  it  were,  Mr.  Shore  could  not  CTen  attend  an  un- 
licensed chapel,  as  a  layman  might,  without  incurring  a  penalty.  What 
was  meant  by  non-conibrming  is  evident  from  the  statutes  recited  in  1  stst 
1  W.  &  M.  e.  18.     At  first,  and  particularly  under  stats.  1  Eliz.  c.  2, 

*6651    ^^  ^'^'  ^'  ^*  *^^  ^^'  ^'  ^'  ^^  ^^*  ^'  ^*  ^^^  oflence  was  coo- 
^    sidered  under  the  form  of  recusancy ;  the  wilful  desertion  of  the 

established  worship.  After  the  Restoration,  new  laws  were  passed,  to 
restrain  and  punish  variations  from  the  established  doctrine  and  disciplioe 
by  persons  within  the  church :  of  this  class  of  enactments  were  stats. 
13  &  14  Car.  2,  c.  4,  and  17  Car.  2,  c.  2.  Preaching  without  license  is 
forbidden  by  stat.  13&14Car.  2,  c.  4,  sects.  19, 21, and  is  a  non-eonfcriDitj 
according  to  the  strict  sense  of  the  later  statutes.  Stat.  17  Car.  2,  c.  2, 
(called  the  Five  Mile  Act,)  was  <«  for  restraining  non*conibrmists  from  is- 
habiting  in  corporations :"  and  it  recited,  in  sect.  1,  that  *•  divers  parsons, 
vicars,  curates,  lecturers,  and  other  persons  in  holy  orders  have  not  d^ 
rlared  their  unfeigned  assent  and  consent  to  the  use  of  all  things  con* 
Gained  and  prescribed  in  the  Book  of  common  prayer,"  &c.,  or  subscribed 
.he  declaration  contained  in  stat.  13  &  14  Car.  2,  c.  4 ;  and  that  <«  they  or 
some  of  them,  and  divers  other  person  and  persons  not  ordained"  accord- 
ing to  the  Church  of  England,  and  having  taken  upon  them  to  preach  in 
unlawful  conventicles,  &c.,  have  settled  themselves  in  corporations ;  and  it 
then  proceeds  to  impose  on  them  certain  regulations  and  penalties.  Here 
irregular  preaching,  even  by  persons  in  orders,  b  treated  as  non-con- 
formity. The  term  «« conformity"  is  applied  to  preaching  in  the  54th 
canon,  (1  Gibs.  Cod.  310,)  headed  ««The  licenses  of  preachers  refusing 
conformity,  to  be  void,"  which  enacts,  that,  (« if  any  man  licensed  heie* 
tx>fi>re  to  preach,  by  any  archbishop,"  &c.,  «« shall  at  any  time  from  hence- 
*6661  ^^^  refuse  to  conform  himself  to  the  laws,  ordinances,  and  rites 
*ecclesia8tieal  established  in  the  Church  of  England,  he  shall  be 
admonished  by  the  bishop"  or  ordinary  «<  to  submit  himself  to  the  use  and 
due  exercise  of  the  same.    And  if,  after  such  admonition,  he  do  not  am- 


/om  himself  wkbin  the  space  of  one  mo»th,^'  his  license  is  to  be  Toid.* 
Tbe  Latin  version  of  <«  preachers  refusing  coaforoiity  in  this  canon,  is 
"CQacionatores  schismaticiy"(a)  and  there  is  no  doubt  that  the  efTeet  of 
tbe  Toleration  act  was  to  exempt  schism  ia  the  church  as  welt  as  dissent 
generally  from  the  exis:ing  penalties.  The  ioteat  and  operation  of  the 
act  were  fully  considered  by  Sir  John  Nichdll  in  Kemp  v.  Wickes^ 
3  Pbill.  Ecc.  Rep.  264  ;(b)  and  bb  views  agree  with  those  now  taken. 
No  instance  has  been  cited  of  an  ecclesiastical  prosecution  like  this»  for 
bona  fide  dissent.  The  38th  canon  of  1603,  (1  Gibs.  Cod.  289,)  headed » 
«^«Revoiters,  after  subscription,  censured,''  enacts  that,  <«if  any  minister, 
sifter  he  hath  once  subscribed  to  the  said  three  articles"  (the  articles  to  be 
signed  before  ordinatba,  according  to  canon  36,  anti,  p.  657,)  «<  shall 
omit  to  use  the  form  of  prayer,  or  any  of  the  orders  or  ceremonies  pie« 
scribed  in  the  commiink>n  book^"  he  is  to  be  suspended,  and,  if  after  a 
Qoath  be  do  not  reform  and  submit  himself,  excommunicated,  and,  if  for 
another  month  he  do  not  submit  himself,  deposed  from  the  ministry.'^ 
But  the  Latin  word  in  the  heading  of  this  canon,  corresponding  to  ^re- 
lolters,"  is  <«praevaricantes,"(c)  which  means,  not  finally  dissenting,  but 
playing  fast  and  loose  with  the  articles ;  affecting  to  observe  them,  but 
really  acting  in  opposition  to  them.  Tbus^  if  he  performed  the  Church 
^>f  England  service  in  a  morning  and  a  dissenting  service  in  the  v^qqj 
afternoon,  it  would  be  a  scandal  requiring  suppression,  and  not  a 
bona  fide  dissent.  In  the  case  of  papists,  stat.  31  G.  3,  c.  32,  s.  3,  ex* 
pressly  enacts  that  <<no  person  professing  the  Roman  catholic  religion," 
who  shall  take  the  oath  under  that  act,  shall  be  prosecuted  under  any  of 
the  acts  (of  Elizabeth  and  James  L)  there  recited,  ^or  shall  be  prosecuted 
in  any  ecclesiastical  court"  for  not  repairing  to  his  parish  church,  &c.,  to 
Aear  divioe  service,  &c.,  according  to  the  forms  and  rites  of  the  Church  of 
England.  If  Mr.  Shore  had  joined  the  Church  of  Rome,  he  would  have 
been  protected  by  this  act :  and  it  cannot  have  been  intended  to  confer 
greater  immunities  in  such  a  case  than  are  given  to  a  person  dissenting 
but  continuing  a  Protestant.  Mr.  Shore  is  not  excluded  from  the  benefit 
of  9tat.  52  G.  3»  c.  155,  by  sect.  13^  which  saves  the  ecclesiastical  juris- 
diction. The  earlier  part  of  that  act  relates  principally  to  the  use  of 
certain  places  of  worship  on  condition  of  their  being  certified  and  regis- 
tered ;  then  sect.  13  provides  that  nothing  in  the  act  shall  be  construed 
to  afiect  the  celebration  of  divine  service  according  to  the  Church  of 
England,  by  ministers  of  that  church,  •(  in  any  place  hitherto  used  fi^r 
siH:b  purpo5ie,  or  being  now  or  hereafter  duly  consecrated  or  licensed  by 
any  archbi^op  or  bishop,"  &c. :  and  the  section  continues;  <«or  to 
afiect  the  jurisdiction  of  the  archbishops  or  bishops,"  &c.,  trover  the  said 
churchy  according  to  the  rules  and  discipline  of  the  same."    That  refers 


I 


ay  Collection  of  Articles,  &c.  London.     1684.  p.  394. 
6)  Dr.  Twiss  referred  to  pp.  297 — ^299. 
(cl  CoJectioo.  of  Artioles,  &c^  p.  287. 
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to  jorisdiction  OTer  the  subject  matter  of  the  previous  enactment  in  sect. 
13,  and  not  to  the  general  authority  in  respect  of  ecclesiastical  proseca« 
tions.  Cur.  adv,  tmU. 

*6681        ^I'Oi'd  Denman,  C.  J.,  in  this  term,  (May  4th,)  delirered  the 
judgment  of  the  court. 

This  vras  a  rule  for  a  writ  of  prohibition  to  the  Arches  Court  of  Canter* 
bury  from  prrnreeding  in  a  suit  instituted  by  Ralph  Barnes,  gentleman, 
against  the  Rev.  James  Shore,  in  the  Court  of  the  Bishop  of  Exeter,  and 
removed  by  letters  of  request  into  the  Arches  Court,  for  oflBciating  in  an 
unconsecrated  chapel,  at  Bridgetown  in  the  diocese  of  Exeter,  without  the 
license  and  against  the  monition  of  the  bishop  of  that  diocese.  Mr.  Shore 
had  been  admitted  to  priest's  orders  some  years  ago,  by  a  former  Bishop  of 
Exeter,  and  had  officiated  in  the  chapel  in  question,  with  the  license  of  the 
present  bishop,  for  some  years:  but  that  license  had  been  withdrawn; 
and  the  chapel  had  been  registered  in  due  form  under  the  statute  52  G. 
3,  c.  155,  as  a  dissenting  chapel :  and  Mr.  Shore  officiated  in  it,  profess* 
ing  to  officiate  as  a  dissenting  minister. 

Mr.  Shore  being  a  priest  in  holy  orders,  the  general  jurisdiction  of  the  bishop 
of  the  diocese  in  which  he  does  any  act  relating  to  religious  worship  is  un- 
doubted. The  cases  of  Trebec  v.  Keilky  2  Atk.  498,  and  Carr  v.  Marshy 
2  Phill.  Ecc.  Rep.  198,  are  abundantly  sufficient  to  establish  this  position 
without  minute  examination  of  the  canons  on  the  subject.  And,  in  the 
last  edition  of  Burn's  Ecclesiastical  Law,  a  case  is  stated  from  Serjt.  HilPs 
MSS.,  of  Keate  v.  Bishop  of  London^  I  Burn,  Ecc.  L.  306  a,  9th  ed.,  in 
which  this  court  discharged  a  rule  for  a  prohibition,  where  Mr.  Keate 
was  sued  in  the  Ecclesiastical  Court  for  officiating  without  the  bishop's 
license.  And  the  questions,  whether  the  charge  brought  against 
'6691  *^^'  Shore  can  or  cannot  be  substantiated,  and,  if  substantia 
ated,  what  penalty  he  may  have  incurred,  are  not  to  be  inquired 
into  in  this  court.  The  only  question  for  us  is,  whether,  by  any  act 
of  parliament,  Mr.  Shore  is,  under  the  circumstances,  exempted  from  the 
jurisdiction  of  the  bishop. 

It  appears  that  he  put  in  a  defensive  allegation,  stating  the  farts,  and 
claiming  exemption  as  a  dissenter,  which  allegation  the  learned  Judge 
of  the  Court  of  Arches  refused  to  receive :  and  such  refusal  raises  the 
question  for  our  consideration. 

The  statute  mainly  relied  on  is  52  6.  3,  c.  155.  That  statute  pro- 
vides for  the  certifying  and  registering  places  of  religious  worship,  and 
then  provides,  by  sect.  4,  that  every  person  who  shall  teach  or  preach  at 
or  officiate  in  or  resort  to  such  place  <«  shall  be  exempt  from  all  such  pains 
and  penalties  under  any  act  or  acts  of  parliament  relating  to  religions 
worship,  as  any  person  who  shall  have  taken  the  oaths,  and  made  the 
declaration  prescribed  by  and  mentioned  in  an  act,  made  in  the  first 
year  of  the  reign  of  King  William  and  Queen  Mary,  intituled  Anadf<^ 
exempting  their  Majesties^  Protestant  suijects  dissenHng/rom  the  Church 
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(if  Engla/ul  from  the  penaUies  of  certain  laws^  or  any  act  amending  the 
said  act,  is  by  law  exempt"  from,  «<  as  fully  and  cflectually  as  if  all  such 
pains  and  penahies,  and  the  several  acts  enforcing  the  same,  were  recited 
in  this  act,  and  such  exemptions  as  aforesaid  were  severally  and  separately 
enacted  in  relation  thereto."  This  clause  manifestly  does  not  touch  the 
present  case.  It  exempts  only  from  penalties  under  certain  acts  of  par- 
liament. The  present  suit  is  not  founded  on,  and  has  no  relation  to,  any 
penalty  under  any  act  of  parliament  at  all,  but  is  a  suit  in  the  *Ec-  r«g7() 
clesiastical  Court,  founded  on  the  common  law  of  the  land.  ^ 

There  is  a  clause  in  1  stat.  1  W.  &  M.  c.  18,  (s.  4,)  which  prohibits 
proceedings  in  the  Ecclesiastical  Court  under  the  circumstances  there 
stated:  hut  stat.  52  G.  3,  c.  155,  does  not  incorporate  that  clause  nor 
allude  to  it.  The  13th  section  of  stat.  52  G.  3,  c.  155,  was  referred  to 
Oil  the  argument  as  saving  the  jurisdiction  of  the  bishop  ;  but  it  relates 
principally  to  places  consecrated  or  licensed  by  the  bishop,  and  does  not 
bear  upon  the  present  question. 

From  an  attentive  consideration  of  all  the  clauses  of  this  act,  52  G.  3, 
c.  155,  it  is  quite  plain  that  it  does  not  exempt  any  person  from  a  suit  in 
the  Ecclesiastical  Court  to  which  he  would  otherwise  be  liable.  But  the 
statute  1  stat.  1  W.  &  M.  c.  18,  remains  to  be  considered.  That  statute 
clearly  exempts  from  the  penalties  of  the  acts  of  parliament  then  in  force 
^  to  public  worship  all  persons  dissenting  from  the  Church  of  England 
who  shall  take  the  oaths  mentioned  in  the  first  chapter  of  that  session, 
(the  oaths  of  allegiance  and  supremacy,)  and  make  the  declaration  men- 
tioned  ia  2  stat.  30  C.  2,  c.  1,  (the  declaration  against  transubstantiation 
and  invocation  of  saints:)  and  the  4th  section  further  enacts :  «  nor  shall 
^oy  of  the  said  persons  be  prosecuted  in  any  Ecclesiastical  Court,  for  or 
by  reason  of  their  non-conforming  to  the  Church  of  England."  The  8th 
section  also  exempts  persons  dissenting  from  the  Church  of  England  in 
holy  orders,  or  pretended  holy  orders,  or  pretending  to  holy  orders,  and 
preachers  and  teachers  of  congregations  of  dissenting  Protestants,  who 
ihail  take  such  oaths  and  make  such  declaration,  from  the  penalties  of  cer- 
tain acts  of  parliament ;  but  it  is  silent  as  to  proceedings  in  any  Eccle- 
siastical  Court. 

•Upon  the  whole,  therefore,  it  appears  that  the  only  clause  in  rtg-rt 
any  act  of  parliament  which  exempts  any  persons  from  proceedings  ■■ 
in  the  Ecclesiastical  Court  is  the  4th  section  of  1  stat.  1  W.  &  M.  c.  18, 
and  that  only  from  proceedings  for  or  by  reason  of  their  non-conforming  to 
the  Church  of  England.  In  order  to  avail  himself  of  the  protection  of  this 
<^lause,  Mr.  Shore  must  show,  first,  that  he  is  a  person  dissenting  from  tho 
Church  of  England  who  has  taken  the  oaths  of  allegiance  and  supremacy 
and  made  the  declaration  against  transubstantiation :  secondly,  that  he  in 
sued  in  the  Ecclesiastical  Court  for  or  by  reason  of  his  non-conforming  to 
the  Church  of  England.  As  to  the  first,  some  question  may  be  made 
whether  the  proper  oaths  have  been  taken ;  but  it  is  hardly  necessary  to 
^OL.  \aii,  49  2  K 
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inquire  closely  into  that  point.  No  distinct  rule  appears  to  be  laid  down 
as  to  who  may  be  properly  said  to  be  persons  dissenting  from  the  Church 
of  England:  but  it  should  seem  that,  as  dissent  is  matter  of  opinion,  any 
one  who  says  that  he  does  dissent  is  entitled  to  be  treated  as  a  dissenter, 
and  that  whether  he  be  in  holy  orders  or  a  layman.  Mr.  Shore,  therefore, 
may  be  entitled  to  insist  upon  being  treated  as  a  dissenter  upon  his  mere 
assertion  that  he  is  so,  without  any  formal  act  of  separation  being  neces- 
sary, either  by  him  or  against  him.  But  he  cannot  so  divest  himself  of  the 
character  of  a  priest  in  holy  orders,  with  which  he  has  been  clothed  by  the 
authority  of  the  Church  of  England  when  be  was  ordained  by  one  of  her 
bishops,  and  when  he  vowed  and  promised  canonical  obedience  to  that 
church :  from  that  character  and  that  tow  and  promise  he  can  be  released 
only  by  the  same  authority  which  conferred  the  one  and  enjoined  and  re- 
*6721     ^^'^'^^  ^^  other.     The  76ih  *canon(a)  provides,  in  express  terms, 

that  <«No  man  being  admitted  a  deacon  or  minister,  shall  from 
thenceforth  voluntarily  relinquish  the  same,  nor  afterwards  use  himself  in 
the  course  of  his  life,  as  a  layman,  upon  pain  of  excommunication  :'\aDd 
the  churchwardens  shall  present  him.  Therefore,  although  he  may,  as  a 
dissenter,  be  exempted  by  the  4th  section  of  1  stat.  1  W.  &  M.  c.  18,  from 
being  sued  in  the  Ecclesiastical  Court  for  mere  non-conforming  to  the 
Church  of  England,  he  is  not  exempt  by  that  or  any  other  act  fromcaooQ* 
ical  obedience  to  the  bishop,  as  a  priest,  in  regard  to  any  thing  that  he 
may  do  according  to  the  rites  and  ceremonies  of  the  Church  of  England. 
This  brings  the  whole  matter  to  the  second  and  last  point,  whether  U 
is  sued  in  the  present  instance  for  non-conforming  to  the  Church  of  England, 
or  for  breach  of  discipline  as  a  priest  of  that  church.  Now  the  7th  article 
exhibited  in  the  Arches  Court  makes  that  matter  perlectly  clear;  for  it 
charges  that  Mr.  Shore,  on  Sunday  the  14th  of  April,  1844,  and  on  Sun- 
day the  28th  July,  1844,  did  take  upon  himself  publicly  to  read  prayers, 
preach,  administer  the  Holy  Sacrament  of  the  Lord's  Supper,  and  perfonn 
ecclesiastical  duties  and  divine  offices,  according  to  the  rites  and  ceremo- 
nies of  the  United  Church  of  England  and  Ireland,  in  an  unconsecrated 
chapel  or  building  in  the  diocese  of  Exeter,  ^utbout  any  license  or  authority 
for  so  doing,  and  contrary  to  and  in  spite  of  the  injunction  or  roooiiion 
of  the  Bishop  of  Exeter.  No  one  can  fail  to  see  that  this  is  not  a  charge 
for  non-conforming  to  the  Church  of  England.  The  previous  articles  bad 
charged  that  he  was  a  priest  in  holy  orders,  ordained  by  a  former  Bishop 
'6731     ^^  Exeter;  and  the  7th  'article  manifestly  charges  that,  being  such 

priest,  he  performed  the  services  and  duties  proper  to  such  priest 
according  to  the  rites  and  ceremonies  of  the  Church  of  England,  but  in 
a  place,  and  under  circumstances,  which  made  such  performance  a  breach 
of  the  discipline  of  that  church ;  and  that  he  is  sued  for  such  breach  cf 
discipline.  Whether  facts  can  be  proved  which. will  establish  that  charge, 
n  IS  not  for  us  to  inquire.    Mr.  Shore  has  denied  the  charge;  and  the 

(a)  1  Gibs.  Cod.  16a 
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Ecclesiastical  Court  will  doubtless  make  the  proper  inquiry  into  the  truth 
of  it.  It  is  sufficient  for  the  purposes  of  this  motion  for  a  prohibition  that 
we  see  that  the  charge  is  one  peculiarly  and  exclusively  of  ecclesiastical 
jtitiedictiony  and  that  no  act  of  parliament  exempts  a  person  situated  as 
Mr.  Shore  is  fifom  that  jurisdiction  in  respect  of  such  charge. 

Rule  discharged. 


CHAPMAN  against  RAWSON  and  BLYTON.     Wednesday,  AprU  I8th. 

To  a  declaration  in  trespaaa  defendant  pleaded  a  justification,  setting  up  an  affirmatiTe  right 
in  bimselll  which  right  the  replication  traversed.  At  the  trial,  the  plaintiff's  counsel  claimed 
the  right  to  begin.  Tlie  judge  asked  whether  he  would  undertake  to  proceed  for  substan* 
tial  damages,  and,  on  counsel  declining  so  to  undertake,  allowed  the  defendant  to  begin. 

flsUoonect 

Trespass  for  breaking  and  entering  plaintiff's  close,  and  cutting  down 
and  destroying  a  dam  of  the  plaintiff,  and  floodgates,  &c.  Plea:  that  de- 
fendant Rawson  was  occupier  of  a  water-mill ;  and  that  the  water  of  a 
stream  of  water  and  watercourse  had  run  and  flowed,  and  had  been  used, 
&c.,  and  of  right  ought,  &c.,  without  obstruction  or  hindrance,  to  the 
said  mill,  to  supply  the  same  with  water:  and,  because  plaintiff's  r«c«v^ 
*dam,  floodgates,  &c.,  were  standing  across  the  stream,  higher  up 
than  the  mill,  obstructing  and  hindering  the  water  from  running,  &c.,  in 
so  free,  &c.,  a  manner  as  it  was  before  used,  &e. :  justification  by  Rawson 
in  his  own  right,  and  Blyton  as  his  servant,  of  the  acts  in  the  declaration, 
as  done  to  abate  the  obstructions,  &c. 

Replication,  denying  that  the  water  had  run  and  flowed,  or  been  used, 
&c.,  or  of  rights  &c.,  modo  et  formi.    Issue  thereon. 

There  was  another  plea,  by  which  Bl}ion  alleged  his  own  occupation 
of  another  mill,  and  justified  in  his  own  right,  and  Rawson  justified  as  his 
servant :  upon  which  a  similar  traverse  was  taken. 

On  the  trial,  before  Tindal,  C.  J.,  at  the  last  Lincolnshire  assizes,  the 
plaintiff's  counsel  claimed  the  right  to  begin,  on  the  ground  that  the  da- 
mages were  to  be  ascertained.  The  Lord  Chief  Justice  asked  the  learned 
counsel  whether  he  would  pledge  himself  to  go  for  substantial  damage, 
and,  upon  his  declining  to  do  so,  allowed  the  counsel  for  the  defendants 
to  begin.    Verdict  for  defendants. 

WhUehurst  now  moved  for  a  new  trial  on  the  ground  of  misdirection. 
Id  Mercer  v.  Wholly  6  Q.  B.  447,  it  was  decided  that,  if  there  be  any  thing 
which  the  plaintiff  has  to  prove,  he  is  entitled  to  begin.  The  damages 
liere^  properly  speaking,  required  proof,  although  the  counsel  for  the  plain* 
tiff  did  not  undertake  to  set  up  a  case  for  substantial  damages.  [Patt£- 
soH,  J.  You  would  have  claimed  a  verdict  if  no  evidence  had  been  offered 
on  either  side.]    That  criterion  is  not  adopted  in  Mercer  v.  WhaU. 

*Lord  DcNMAV,  C.  J.  The  most  simple  rule,  in  the  case  of  a  reg-yg 
record  like  this,  would  be  to  say  that  the  affirmative  bsue  lay  on 
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the  plaintiff,  to  the  extent  of  the  damages  claimed  by  him.  That  woul . 
t>e  of  easy  application.  But,  if  his  counsel  will  not  undertake  to  offer 
proof  of  substantial  damages,  it  is  reasonable  to  say  that  no  affirmatiTe 
issue  lies  upon  him. 

Patteson,  J.  If  damages  be  out  of  the  question,  there  is  no  doubt 
that  the  issue  here  is  on  the  defendants. 

WiLLiABcs  and  Wightman,  Js.,  concurred. 

A  rule  nisi  for  a  new  trial  was  afterwards  granted  on  another  point 


STICELAND  against  MANSFIELD  and  Another.  Thursday,  JprU  16M. 

A  check  is  lufficiently  dated  to  satisfy  the  exemption  clause,  sect  15,  of  the  Stamp  Act, 
d  6. 4,  c.  49,  if  it  bear  date,  «  Dorchester  Old  Bank,"  and  there  be  in  &ct  a  bank  so  called, 
in  the  town  of  Dorchester,  and  there  be  no  proof  that  the  check  was  diawn  elsewhere 
than  at  Dorchester. 

This  was  an  action  for  money  had  and  receired,  to  which  the  defend* 
ants  pleaded,  among  other  things,  a  check  given  by  them  and  received 
by  plaintiff  in  satisfaction.  On  the  trial,  before  Rolfe,  B.,  at  the  last 
Spring  assizes  for  Dorsetshire,  the  check  was  put  in,  being,  in  form,  as 
follows. 

«  Dorchester  Old  Bank.     Established  1786. 

•«  Messrs.  Williams,  Cox  and  Williams.  Pay  to  6.  J.  Stickland,  Esq., 
or  bearer,  eight  pounds,  nineteen  shillings  and  sevenpence. 

«<  For  self  and  Andrews.  Wm.  Mansfield." 

"jeS.  19s.  Id. 
*6761  *'^^  ofEce  of  the  Dorchester  Old  Bank  was  in  the  town  of  Dor* 
Chester.  The  check  was  unstamped.  For  the  plaintiff  it  was 
objected  that  the  instrument  was  void  on  that  account,  because  the  place 
of  issuing  was  not  sufficiently  specified  to  bring  it  within  the  exemption 
of  Stat.  9  G.  4,  c.  49,  s.  15,  which  enacts  that  all  orders  for  payment  of 
money  to  the  bearer  on  demand,  and  drawn  in  any  part  of  Great  Britain, 
upon  any  banker  or  bankers  who  shall  reside  or  transact  business  «  within 
fifteen  miles  of  the  place  where  such  drafts  or  orders  shall  be  issued," 
shall  be  exempted  from  stamp  duty,  «<  provided  the  place  where  such 
drafts  or  orders  shall  be  issued  shall  be  specified  therein,"  and  provided 
they  shall  bear  date  on  or  before  the  day  of  issuing.  The  learned  judge, 
however,  admitted  the  check  as  evidence ;  and  the  defendants  had  a 
verdict. 

Coddium  now  moved  for  a  new  trial.  The  date  ought  ta  have  been 
Dorchester.  The  words  <«  Dorchester  Old  Bank''  are  not  equivalent. 
They  only  describe  the  establishment,  and  do  not  necessarily  import  that 
the  check  was  drawn  at  Dorchester,  though  the  bank  was,  in  fact,  situated 
there.  [Wightman,  J.  Supposing  that  the  party  drew  it  in  the  office, 
hbw  should  he  have  dated  it  ?}    Dorchester.     [Wightman,  J-    He  writes 
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diat,  and  more.]  The  bank  might  have  been  one  formerly  established  at 
Dorchester,  and  named  accordingly,  but  removed,  and  still  keeping  the 
name. 

Lord  Denmait,  C.  J.  The  date  may  be  a  date  of  place ;  and,  if  so, 
the  check  appears  to  have  been  drawn  at  Dorchester ;  and  you  do  not 
show  the  contrary.    There  is  no  ground  for  a  rule. 

•Patteson,  J.,  concurred.  r»fi77 

Williams,  J.     The  date  names  Dorchester ;  and  the  other    '- 
words  do  not  hurt. 

WiGHTBCAN,  J.,  concurred.  Rule  refused. 


MARY  ROWLES  against  SENIOR,  Esquire,  GANDELL  and  CHES- 

SHYRE.     Thursday,  JlprU  I6th. 

G.  roooTered  judgment  in  an  action  of  debt  against  D^  and  employed  his  attorney  (to  wliom 
be  bad  previoasly  assigned  the  debt  in  repayment  of  advances)  to  sue  out  execution.  Thi« 
attorney,  who  lived  at  Cheltenham,  caused  a  fi.  ft.  to  be  sued  out,  directed  to  the  sheriff  of 
Buckinghamshire,  to  levy  on  D.*s  goods ;  and  the  attorney's  London  agent  endorsed  on  the 
writ :  ^  Tlie  defendant  resides  at  Wolverton,  and  is  an  innkeeper.  Levy,"  &c.  D.  was,  at 
the  time,  residing  with  his  mothor^in-law,  at  an  inn,  of  which  she  was  the  proprietor,  at 
Wolverton,  and  was  assisting  her  in  the  management,  but  had  no  interest  in  the  premises 
or  the  goods  upon  tliem.  The  sheriff,  in  execution  of  the  fl.  fa^  seized  goods  of  the  nio- 
theroio-law  at  her  inn.  She  brought  trespajt  against  the  attorney,  and  obtained  a  verdict 
upon  issues  joined  on  pleas  of  Not  Guilty,  and  denial  of  her  property  in  the  house  and 
goods.     On  motion  to  enter  a  verdict  for  defendant, 

Heid,  that  the  verdict  against  the  attorney  on  the  issue  of  Not  Guilty  was  maintainable,  the  facts 
furnishing  evidence  that  he  had  directed  the  sheriff  to  levy  on  plaintiff^s  goods. 

Trespass  for  breaking  and  entering  plaintiflPs  messuage,  &c.,  continu- 
ing therein,  &c.,  and  seizing,  taking  and  converting  her  goods  and  chat- 
tels, described  in  the  declaration. 

Fleas,  by  defendant  Chesshyre.  1.  Not  guilty.  Issue  thereon.  2.  As 
to  the  breaking  and  entering,  &c.,  and  continuing,  &c.,  that  the  messuage 
was  not,  at  the  times  when,  &c.,  the  messuage  of  plaintiff  in  manner  and 
form,  &c.  Issue  thereon.  3.  As  to  seizing,  &c.  and  converting  the 
goods  and  chattels,  that  the  said  goods  and  chattels  were  not,  nor  were 
any,  &c.,  at  the  time  when,  &c.,  the  goods  and  chattels  of  plaintiff,  in 
manner,  &c.     Issue  thereon. 

The  defendant  Senior  pleaded  similar  pleas,  on  which  ^issues  r^g^o 
ixrere  joined.     Gandell  suffered  judgment  by  default. 

On  the  trial,  before  Patteson,  J.,  at  the  Buckinghamshire  Spring  assizes, 
1845,  it  appeared  that  the  alleged  trespass  was  committed  in  executing  a 
testatum  fi.  fa.  in  an  action  of  Gandell  v.  Robert  Dore.  Of  the  now  de- 
fendants, Gandell  was  the  plaintiff  in  that  action,  Chesshyre  his  attorney, 
and  Senior  the  sheriff,  charged  with  execution  of  the  process.  At  the 
times  when  the  fi.  fa.  issued  and  was  executed,  Mrs.  Rowles,  the  now 
plaintiff,  kept  an  inn,  called  the  Ratcliffe  Arms,  at  Wolverton  ;  and  Dore, 
her  son-in-law,  resided  with  her,  (his  family  also  living  in  the  house,)  and 
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fissisted  her  in  managing  the  business ;  but  it  £d  not  appear  by  llie  evi- 
dence that  he  had  any  share  in  it.  He  had  taken  the  premises  for  her, 
and  kept  the  inn  for  some  time,  before  she  took  possession  of  it  Gandell, 
having,  in  November  1843,  recovered  judgment  against  Dore,  in  an  action 
of  debt,  employed  Chesshyre  (who  carried  on  business  at  Cheltenham)  to 
sue  out  process  of  execution,  vrhich  he  did,  by  his  agent  (Manning)  in 
London.  The  fi.  fa.  was  against  the  goods  of  Robert  Dore,  and  directed 
to  the  sheriff  of  Buckinghamshire,  and  was  endorsed,  by  the  agent,  as 
follows. 

«« The  defendant  resides  at  Wolrerton,  in  the  county  of  Bucks,  and  is 
an  innkeeper.  Levy  177{.  9$,  ld,y  with  interest  as  within  mentioned, 
together  with  1/.  lbs.  4d,  for  costs  of  execution,  besides,  &c. 

«  John  Manning,  Dyer's  Buildings,  Holbom, 
«  For  Charles  John  Chesshyre  of  Cheltenham,  in  the  county  of  Glou- 
cester." 

Chesshyre  delivered  the  writ  so  endorsed  to  Senior  ;  and  he,  on  Novem- 
ber  28th,  1843,  took  in  execution  the  goods  of  Mrs.  Rowles  at  the  Rat- 
'6791  ^^'^^  Arms  Inn,  supposing*  them  to  be  Dore's.  It  appeared  fur- 
ther that,  in  an  aflSdavit  subsequently  made  by  Chesshyre,  in  the 
action  GandtU  v.  Dare^  (and  produced  on  Uie  plaintiff^s  behalf  at  the 
present  trial,)  Chesshyre  deposed  that  Gandell  had,  on  8th  August,  1843, 
assigned  to  him,  Chesshyre,  certain  book  debts,  among  which  was  the 
aboTe  debt  from  Dore,  to  have  and  receive  the  same  and  pay  himself 
thereout,  advances  to  the  amount  of  lOM.  to  be  made  by  him,  Chesshyre, 
to  Gandell. 

It  was  contended,  for  the  defendant  Chesshyre,  that,  in  delivering  the 
fi.  fa.  to  the  sheriff,  he  had  done  nothing  which  could  render  him  liable 
for  the  trespass  ;  and  Jarmain  v.  Hooper j  6  M.  &  G.  827,  and  SowtU  t. 
Champion^  6  A.  &  £.  407,  were  cited.  Patteson,  J.,  thought  that  the 
special  direction  on  the  fi.  fa.  materially  distinguished  the  present  case 
from  those  cited  :  he  therefore  ruled  this  point  against  the  defendant,  but 
reserved  leave  to  move  to  enter  a  venlict  for  him  ;  and  the  jury  found  a 
verdict  for  the  plaintiff  against  Senior  and  Chesshyre,  with  40s.  damages. 
OWo/Zey,  in  Easter  term,  1845,  obtained  a  rule  to  show  cause  why  a 
verdict  should  not  be  entered  for  Chesshyre. 

Pashky  and  2).  Power  now  showed  cause.  Jarmain  v.  Hooper^  as  far 
as  it  bears  on  this  case,  is  an  authority  against  the  defendant.  Tindai, 
C.  J.,  says  there  \{a)  «  The  attorney  has  the  general  conduct  of  the  cause; 
he  is  the  only  person  with  whom  the  sheriff  has  communication  ;  and,  in 
taking  a  step  essentially  necessary  for  the  benefit  of  the  client,  that  is, 
for  the  obtaining  the  fruit  of  his  judgment,  we  think  he  cannot  be 
*6801  *'^^'^  ^^  ^^^^  acted  beyond  his  authority,  though  he  has  miscar- 
ried  in  its  execution.  And,  when  it  is  argued  that  he  cannot  be 
bia  agent  in  giving  false  information,  the  answer  is,  that,  if  his  agent  tt 

(a^  6  Man.  &  Q.  SSa 
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do  the  particular  act,  the  client  must  stand  to  the  consequences  if  he  act 
.nadvertently  or  ignorantly."  The  eflect  of  that  judgment  was,  not  that 
the  attorney  was  exempt,  (which  no  one  asserted,)  but  that  the  client  was 
answerable.  In  Sawell  v.  Champion^  6  A.  &  £.  407,  417,  where  the 
attorneys  were  held  not  liable,  the  court  said :  «<  The  attorney,  who  places 
a  writ  for  execution  in  the  hands  of  an  officer,  does  a  lawful  act,  though 
he  may  be  fully  persuaded  that  the  officer  will  be  likely  to  execute  it  in 
some  particular  place  which  may  turn  out,  upon  inquiry,  to  be  out  of  his 
jurisdiction.  The  attorney's  opinion  upon  such  a  point  is  immaterial, 
unless  he  induces  the  officer  to  act  upon  it.  He  is  not  bound  to  form 
any  :  the  officer  must,  at  his  peril,  act  where  he  has  the  power.  We 
think  that  the  circumstances  of  the  case  go  no  further  than  to  show  that, 
when  the  attorney  gave  the  precept,  he  thought  it  would  be  executed  at 
the  plaintiif 's  house,  without  directing  or  authorizing  it."  The  question 
therefore  is,  in  such  cases,  whether  the  attorney  has  done  any  thing  to 
cause  the  irregularity  complained  of.  The  defendants  there  had  omitted 
to  make  an  inquiry  which  would  have  prevented  the  injurious  act ;  but, 
not  having  done  any  thing  wrongful,  they  were  exempted  from  liability. 
Here  the  defendant  Chesshyre  committed  a  wrongful  act,  by  causing  to 
be  endorsed  on  the  writ  a  direction  which  was  untrue  and  led  the  sheriff 
to  make  an  unlawful  seizure.  The  rule  of  exemption,  therefore,  does  not 
apply,  even  if  the  court  lay  out  of  'consideration  the  personal  rtngi 
interest  on  which  the  defendant  acted,  independently  of  bis  duty 
as  an  attorney.  In  Sedley  v.  Sutherland^  3  Esp.  N.  P.  C.  202,  where  the 
attorneys  and  clients  were  sued  together  for  a  false  imprisonment.  Lord 
Kenyom  thought  the  action  would  not  lie  against  the  attorneys,  «<  unless  it 
could  be  proved  that  they  had  gone  beyond  the  line  of  their  duty,  by 
which  the  plaintiff  had  suffered.  That  it  would  be  a  case  of  infinite 
hardship  if  an  attorney,  who  was  instructed  to  use  the  most  effectual 
means  to  secure  parties  suspected,  should  be  subject  to  actions  of  tres- 
pass, in  the  fair  discharge  of  his  duty."  But  (supposing  that  the  facts  of 
the  present  case  made  these  remarks  applicable)  the  court,  in  Green  v. 
Elgiej  6  Q.  B.  99,  113,  has  rejected  the  distinction,  suggested  between 
attorney  and  client,  and  laid  down  the  law  as  to  attorneys  with  more 
strictness. 

O^MalUi/f  contra.  It  is  not  disputed,  on  the  defendant's  part,  that  the 
attorney,  in  a  case  of  this  kind,  stands  upon  the  same  footing  of  liability 
with  his  client;  nor  that,  if  an  attorney,  without  a  valid  judgment,  or 
under  other  circumstances  of  irregularity,  delivers  process  to  the  sheriff 
against  A.,  under  which  his  person  or  goods  are  illegally  taken,  the  attor- 
ney is  liable :  Codrington  v.  lioyd^  8  A.  &  E.  449,  and  Green  v.  Elgie^ 
5  Q.  B.  99,  are  cases  of  this  class.  But  there  is  a  distinction,  recognised 
in  Sowell  v.  Champion^  6  A.  &  £.  407,  and  other  cases,  where  the  attor- 
ney has  taken  out  process  regularly,  and  given  it  to  the  sheriff  without 
any  improper  direction,  and  he  does  something  not  authorized  by  the  pro- 


682  Bowles  v.  Senior.  £.  T.  184^. 

*6821  ^^^'  ^ttt  the  *writ  was  against  Dore's  goods,  not  those  oi 
'*  Rowles ;  and  the  endorsement  did  not  direct  the  sheriff  to  seize 
goods  of  Rowles,  or  any  goods  at  the  RatcliSe  Arms  ;  a  description  of 
the  party  1o  be  levied  upon  was  necessary  by  the  rule  of  court,  Hil.  2  & 
3  6.  4  ;(a)  and  the  endorsement  merely  described  Dore  as  residing  there 
and  being  an  innkeeper,  which  was  his  real  occupation.  He  was  not 
described  as  proprietor  of  the  Ratclifie  Arms ;  and  he  was  not  a  mere 
servant.  In  Jarmain  v.  Hooper^  6  M.  &  6.  827,  the  question  raised  by 
the  pleadings,  and  on  which  the  decision  turned  was,  whose  goods  the 
sherifT  was  actually  commanded  to  seize.  If  the  defendant  here,  intend- 
ing the  sheriff  to  seize  Dore's  goods,  gave  information  which  misled  him, 
that  does  not  make  the  defendant  liable  in  trespass.  For  that  purpose, 
an  express  command  by  him,  or  at  least  an  assent  to  the  act  done,  should 
have  been  proved.  Here  no  such  fact  appeared.  [Patteson,  J.  Your 
argument  would  show  that  the  plaintiff  Gandell  was  not  properly  liable.] 
It  goes  that  length.  The  sheriff,  if  he  receives  mere  information  from 
the  attorney,  is  bound  to  ascertain  that  it  is  correct ;  if  the  attorney,  in 
such  a  case,  runs  the  risk  of  becoming  a  trespasser,  he  ought  always  to 
be  a  party  to  the  interpleader  rule  where  the  execution  is  contested  in 
that  form.  In  Sowell  v.  Champion^  6  A.  &  E.  407,  the  facts  appear  to 
have  been  stronger  against  the  attorneys  than  in  this  cajse  ;  and  their  act 
cannot  have  been  confined  to  a  mere  handing  of  the  writ ;  there  must 
have  been  an  endorsement  by  them,  containing  the  name  and  residence 
5ggo-i  of  the  defendant,  according  to  the  rule  of  court,  Hil.  *2  &  3  G.  4  ;(a) 
and  this  was  noticed  in  argument  by  their  own  counsel.  The 
rule  would  be  a  trap  for  persons  issuing  process,  if  a  mere  error  in  the 
endorsement  could  make  them  liable  as  trespassers. 

Lord  Denman,  C.  J.  The  principle  of  Sowell  v.  Champion^  6  A.  &£• 
407,  extends  only  to  this,  that  the  attorney  is  not  a  trespasser  unless  b** 
actually  directed  the  wrong  goods  to  be  seized,  or  seizure  to  be  made  ia 
a  wrong  place.  The  whole  question  here  is,  whether  the  attorney  did  so; 
and  I  think  he  did.  By  the  endorsement,  he,  in  effect,  desires  the  sheriff 
to  go  to  an  inn  at  Wolverton,  kept  by  Dore,  to  make  the  required  lev)'. 
He  leads  the  sheriff  to  believe  that  Dore  is  the  master  and  owner  of  the 
house  in  question  ;  and  the  levy  is  accordingly  made  there.  My  conclu- 
sion on  this  point  is  greatly  strengthened  by  the  fact  that  the  defendant 
had  become  assignee  of  the  debt,  and  was  to  take  the  fruits  of  the  levy. 
This  case  does  not  bring  the  rule  of  law  into  question,  but  only  its  appli- 
cation. 

Pattesox,  J.  The  only  question  is,  whether  the  defendant  Chessfayre 
directed  those  goods  to  be  seized  which  are  the  subject  of  the  action.  He 
was  a  stranger  to  the  act  of  trespass  itself;  and  the  endorsement  on  the 
fi.  fa.  was  not  actually  in  his  writing ;  but  the  circumstances  are  these. 
The  debt  for  which  the  levy  was  made  had  been  assigned  to  the  defend- 

(a)  5&&Ald.560. 
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•nt.  He  acted  as  attorney  in  suing  out  the  process.  A  ii.  fa.  against  the 
goods  of  Dore  vras  sent  down  from  London,  endorsed  by  Chesshyre's  ageni 
vith  a  description  of  Dore  as  residing  at  Wolverton,  and  being  an  inn* 
keeper.  He  *did  in  fact  reside  at  Wolverton,  and  at  an  inn:  but  rtgoj 
the  goods  there  were  the  property  of  his  mother-in-law.  He  may 
have  had  more  interest  in  the  establishment  than  the  plaintiff  admits :  but 
the  question  of  property  is  decided  by  the  verdict ;  and  the  remark  goes 
no  farther  than  to  strengthen  the  supposition  that  Gandell  and  Chesshyre 
meant  the  goods  to  be  seized  at  the  Ratcliffe  Arms  which  in  fact  were 
seized  there.  Dore  resided  at  no  other  place  in  Wolverton  than  that. 
Then,  the  only  question  being  whether  the  defendant  Chesshyre  took  a 
part  in  directing  the  levy  on  the  plaintiff's  goods,  I  think  that  was  rightly 
decided  at  the  trial. 

WiLUAMS,  J.  There  is  no  doubt  that  the  endorsement  must  be  taken 
to  have  been  Chesshyre's.  llien,  did  he  direct  the  sheriff  to  levy  upon 
the  wrong  goods?  In  SoweU  v.  Champion^  there  was  not  any  misdirec- 
tion in  fact  by  the  attorneys:  if  there  was  a  wrong  intention,  it  did  not 
break  out  in  any  act.  Here  the  defendant  gave  certain  directions  to  the 
sheriff  as  to  the  levy;  and,  under  those,  the  sheriff  took  the  wrong  goods. 
In  each  case  it  was  a  question  on  the  evidence:  and  I  agree  that  the  resui. 
here  is  right. 

WiGHTMAN,  J.  The  only  question  here  is,  whether  the  attorney  caused 
the  plaintiff's  goods  to  be  seized.  The  language  of  the  endorsement  could 
be  taken  only  in  one  way.  It  stated  Dore  to  be  an  innkeeper  residing  at 
Wolverton:  and  Dore  is  found  residing  at  an  inn  at  Wolverton,  but  in  an 
equivocal  situation :  it  appears  by  the  evidence  that  he  was  not  the  pro- 
prietor; but  the  sheriff  might  well  be  led  by  the  endorsement  to  suppose 
'that  he  was  the  real  innkeeper,  and,  in  that  belief,  to  seize  the  r^gox 
goods  in  question.    The  action,  therefore,  was  well  sustained. 

Rule  discharged.(a) 

(a)  See  Rimdk  y.  IMtlt,  6  Q.  B.  174;  Conper  y.  Harding,  7  Q.  E  928. 


LEWIS  against  SAMUEL.     Fnday,  JlprU  nth. 

Plaintifl^  an  attorney,  undertook  a  prosecution  for  perjury  on  defendant's  behalf,  and  agreed 
not  to  charge  biin  full  cost«,  except  money  out  of  pocket  He  disbursed  105/.  towards  car- 
rying on  tlie  proceedings,  but,  by  negligence,  prefcrre<l  a  defective  indictment,  and,  in  con- 
sequence, the  prosecution  failed. 

Hdd^  that  be  could  not  recover  against  defendant  for  the  disbursements. 

Defendant,  in  the  course  of  tlio  proceedings,  advance<l  plaintiff  1(X)/.  for  carrying  them  on; 
and  he  applied  it  accordingly.  Hdd^  that,  in  an  action  by  plaintitf  for  professional  charges 
and  disbursements,  defendant  could  not  set  off  the  llKJ/.  as  money  received  by  plaintilf  to 
hisusck 

AssuMPsrr  for  work  and  labour,  money  paid,  and  on  an  account  stated 
Picas:  1.  Non-assumpsit.    8.  Payment.    3.  Set-off,  for  money  received 
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by  plaintiff  to  defendant's  use,  and  on  an  account  stated.  RepficatioB, 
joining  issue  on  the  first,  and  traveraing  the  second  and  dnrd,  pteas. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex  after 
last  term,  it  appeared  that  the  plaintiff,  an  attorney,  brought  this  action  for 
professional  fees  and  expenses,  and  for  his  disbursements  in  a  prosecu- 
tion conducted  by  him  on  defendant's  behalf  against  one  Isaacs,  for  per- 
jury. The  plaintiff  had  given  the  now  defendant  a  written  agreement  as 
to  that  proceeding,  as  follows.  « I  hereby  undertake  not  to  charge  you 
'  full  costs  in  the  prosecution  of  this  indictment,  except  the  money  out  of 
pocket."  The  case  came  on  for  trial :  and  Isaacs  was  acquitted  because 
the  indictment,  alleging  the  perjury  as  committed  in  an  affidavit,  mis- 
stated the  name  of  the  commissioner  before  whom  it  was  sworn.  The 
*6861  *^^^  defendant  had  himself  furnished  the  plaintiff  with  lOOi. 
towards  the  expenses  of  the  prosecution,  and  they  had  been  ap- 
plied to  that  purpose :  but  the  plaintiff  had  advanced  out  of  pocket  1051. 
more,  which  was  part  of  the  sum  now  claimed.  The  defendant's  counsel 
contended  that  the  plaintiff  could  not  recover  any  expenses  of  the  prose- 
cution, having  rendered  them  useless  by  gross  negligence.  For  the  plain- 
tiff it  was  urged  that  he  might  at  any  rate  recover  the  105/.  paid  out  of 
pocket,  under  the  above  contract.  The  jury  were  of  opinion  that  the 
plaintiff  had  been  guilty  of  gross  negligence:  and  the  learned  judge  there- 
upon directed  them  to  deduct  the  105/.  from  his  demand,  but  gave  leare 
to  move  to  increase  the  damages  that  might  be  found  for  the  plaintiff  by 
that  amount.  The  defendant  claimed  to  set  off  the  100/.  paid  by  him 
against  any  sum  to  which  the  jury  might  think  the  plaintiff  entitled ;  hot 
the  learned  judge  held  that  this  could  not  be  done ;  and  the  plaintiff  had 
a  verdict  for  38/.  on  a  part  of  his  demand  not  now  in  dispute. 

Watson  now  moved  for  a  rule  to  show  cause  why  the  damages  should 
not  be  increased  by  105/.  This  sum  is  not  demanded  for  service,  but  for 
moneys  actually  paid  under  contract  for  the  repayment,  as  in  Jbnei  ?. 
JVanney,  1  M.  &  W.  333 ;  S.  C.  Tyr.  &  G.  634.  [Lord  Dewman,  C.  J. 
But  paid  so  as  not  to  do  any  good.  Is  there  any  real  distinction,  in  suck 
a  case,  between  money  and  that  which  is  charged  for  as  money's  worth? 
If  the  labour  is  to  be  lost,  why  not  the  money?  Patteson,  J.  Does  the 
action  for  money  paid  lie  for  money  paid  uselessly?]  It  was  money  paid 
*6871  ^^  ^^  defendant's  use  at  first,  and  before  any  fault  was  ^commit- 
■*  ted.  [Lord  Denman,  C.  J.  The  argument  here  would  apply  to 
every  case  where  an  attorney's  bill  is  disputed  on  the  ground  of  negli- 
gence. There  is  always  some  money  out  of  pocket.  Wightman,  J.  Sup- 
pose a  mechanic  lays  out  money  on  the  making  of  a  carriage  or  an  engine, 
and  it  proves  useless:  can  he  claim  for  the  materials?]  On  such  a  con- 
tract as  this  he  might.  At  any  rate  the  defence  must  be  specially  pleaded. 
[Patteson,  J.  You  would  contend  that,  if  he  had  brought  witnesses,  and 
taken  them  away  on  the  eve  of  the  trial,  he  might  still  recover  the  expense 
of  bringing  them.     The  mismanagement  would  perhaps  be  ground  for  a 
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cross  action;  though  it  might,  indeed,  be  contended  that  the  attorney, 
having  no  remuneration  for  his  labour,  is  like  a  bailee  without  reward. 
[ WiGHTMAN,  J.  It  may  be  an  advantage  to  him  to  do  the  work.]  Tem^ 
pier  V.  McLachlatif  2  New  Rep.  136,  ia  an  authority  for  the  plaintiff. 
In  IM  V.  Featherstofihaugh,  7  Bing.  569,  and  Shaw  v.  ^rden^  9  Bing.  287, 
the  charges  which  the  attorney  was  precluded  from  recovering  because 
ihey  had  proved  fruitless  were  for  services,  not  disbursements. 

Lord  Denman,  C.  J.  I  think  there  was  not  the  slightest  difference 
between  the  money  laid  out  and  the  work  and  labour.  No  rule  can  be 
granted. 

Patteson,  J.  I  am  of  the  same  opinion.  The  attorney  is  employed, 
not  simply  to  pay  money,  but  to  conduct  the  cause,  and  to  decide  whether 
particular  payments  are  necessary  or  not. 

Williams  and  Wightm an,  Js.,  concurred.  Rule  refused. 

*M*  Chambers^  on  a  subsequent  day  of  the  term,  moved  (a)  (by  rf^oc> 
leave  reserved  at  the  trial)  for  a  rule  to  show  cause  why  a  verdict 
should  not  be  entered  for  the  defendant.  The  set-off  ought  not  to  have 
been  excluded  ;  and,  if  allowed,  it  leaves  the  plaintiff  debtor.  [Wight- 
mak,  J.  Suppose,  in  the  building  of  a  house,  the  employer  advances 
money  to  the  builder,  which  he  lays  out  upon  the  work,  but  it  is  done  so 
badly  as  to  be  of  no  use  :  will  an  action  lie  for  money  had  and  received  ?] 
This  is  the  ordinary  case  of  an  action  for  money  advanced  upon  a  con- 
sideration  which  has  failed.  It  is  as  if  the  defendant  had  said :  I  give 
yoa  100/.,  provided  you  will  disburse  it  skilfully  and  carefully.  [Wight- 
man,  J.  The  plaintiff  may  have  done  so  to  the  extent  of  100/.;  but,  \n 
consequence  of  neglect  afterwards,  the  expenditure  may  have  failed  of  it^ 
object.]  The  money  was  furnished  for  the  purpose  of  preferring  an 
indictment :  it  was  preferred,  but  with  a  wrong  statement  of  name,  which 
made  the  whole  proceeding  useless.  The  employer  may  recover  bin 
money  back.  [Patteson,  J.  After  it  has  been  paid  out  of  the  attorney's 
hands  ?  He  may  have  employed  it  with  skill  and  care  down  to  the  time 
of  preferring  the  indictment :  but  you  say  he  is  still  to  repay  it,  because 
he  has  made  a  blunder.]  Cur.  ndv.  vulL 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term,  (April  2dth,) 
said :  We  think  that  the  100/.,  advanced  by  the  defendant  to  the  plain- 
tiff for  a  particular  purpose,  and  laid  out  accordingly  by  him,  cannot  be 
set  off  as  money  received  by  him  to  the  defendant's  use. 

Rule  refused. 

(a)  April  SOth.    Before  Lord  Denman,  C.  J^  Pfttteeon,  Williams,  and  Wighmian,  Js 


689  Foster  r.  Bank  of  England.  £.  T.  1846. 


*689]    'HANNAH  FOSTER  against  The  Governor  and  Company  of  the 

Bank  of  ENGLAND.    F/idajf,  Jlpril  nth. 

PUintiff  having  been  a  holder  of  3  J  per  cent  stock,  brought  an  action  against  the  Bankof  Esg* 
land  for  refusing  to  pay  the  dividends.  The  defendants  pleaded,  denying  that  plaintilf  wu 
proprietor  of  the  slock  in  manner  and  Ibmo,  &c.:  and  their  defence  in  feet  was  that,  before 
the  dividends  became  due,  the  stock  had  been  transferred  out  of  plaintiff's  name.  Imos 
being  joined,  and  notice  of  trial  given, 

The  court,  on  motion,  made  an  order  that  the  plaintiff  should  be  at  liberty  to  inspect  that  par- 
ticular entry,  in  the  transfer  book  at  the  bank,  which  related  to  the  tianafer  of  the  slock  in 
question ;  but  not  any  other  part  of  the  bank  books. 

A  party  having  executed  a  transfer  of  stock  in  the  form  prescribed  by  stat  11  G.  4  &  1  W. 
4,  c.  13,  Si.  13,  cannot,  in  an  action  against  the  bank,  dispute  the  title  of  the  tiaasfeiee,  on  tlw 
ground  that  ha  has  not  subscribed  an  acceptance  of  the  transfer  as  directed  by  thit 
clause. 

Case.     The  declaration  (a)  stated  that  plaintiff,  before  and  at  the  time 
of  the  oommitting,  &€.,  was  the  proprietor  of  and  lawfully  entitled  to  a 
certain  interest  or  share  in  the  capital  or  joint-stock  of  certain  funds  or 
public  securities  of  Great  Britain,  called  the  New  3/.  lOs.  per  centum 
annuities,  originally  created  by  an  act  made,  &c.  (11  G.  4,  &  1  W.  4,  c. 
13,)  and  transferable  at  the  said  Bank  of  £ngland,  together  with  the  pro- 
portional annuity  attending  the  same,  that  is  to  say  the  dividends  on  the 
said  stock  payable  half  yearly,  to  wit,  on  the  5th  January  and  5th  July,  at 
the  said  Bank  of  England,  according  to  the  tenor  and  effect  of  the  said 
act ;  to  wit,  an  interest  or  share  in  the  said  stock  to  the  amount  of  37di. 
stock ;  which  said  stock,  before  and  at  the  time  of  the  committing,  &c., 
M%s  in  the  care  of  defendants,  and  standing  in  the  public  books  of  de- 
fendants in  ihe  name  of  plaintiff,  for  the  purpose,  amongst  other  thiogs, 
of  paying  to  plaintiff,  or  to  such  person  or  persons  as  she  should  legally 
appoint  for  that  purpose,  all  the  dividends,  interest  and  produce  thereof 
*6901     ^'^^^'^  might  and  'should  accrue  due  for  and  in  respect  of  the 
said  stock  whilst  the  same  should  not  be  transferred  to  any  person 
or  persons  in  the  said  books  with  the  order  and  authority  of  plaiotiC 
That,  before  and  at  the  time  of  the  committing,  &c.,  plaintiff  was  entitled 
to  the  said  stock  and  to  the  said  dividends,  interest  and  produce  thereof 
as  aforesaid,  and  the  same  had  not  been  nor  was,  at  the  time  of  the  com- 
mitting, &c.,  nor  are  the  said  stock,  &c.,  or  any  or  either  of  them  or  aoy 
part  thereof,  now  transferred  in  the  said  books  to  any  person  or  persons 
with  the  order  or  authority  of  plaintiff.   And  that,  before  and  at  the  time  ot 
the  committing,  &.C.,  and  whilst  plaintiff  was  theproprietor  of  and  so  law- 
fully entitled  to  the  said  interest  or  share  in  the  said  stock,  &c.,  as  afore- 
said, and  before  any  transfer  of  the  same  by  plaintiff  for  the  payment  of  the 
said  annuities  and  dividends,  &c.,  thereof  so  due  to  plaintiff,  a  sufficient 
sum  of  money  necesjsary  in  that  behalf,  to  wit,  20,000,000/.,  had  been 
and  was,  by  order  of  the  commissioners  of  her  majesty's  Treasury  of  the 

(a)  As  to  an  amendment  of  this  declamtion  in  a  fonuer  term  by  plaintiff,  (a  pauper.)  ff 
FotUr  V.  Bank  of  England,  G  Q.  B.  878. 
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United  Kingdom^  &c.,  or  by  other  competent  authority  in  that  behalf, 
issued  and  paid  to  defendants(a)  by  way  of  imprest  and  upon  account  of 
and  for  the  payment  of  the  said  annuities,  which  said  sum  so  issued  and 
paid  to  defendants  as  aforesaid,  amounting,  &c.,  defendants  then  had  in 
their  hands,  the  same  then  being  applicable  and  legally  and  of  right  pay- 
able to  (amongst  others)  the  plaintiff  to  the  amount  of  the  said  annuities : 
and  thereupon  it  became  and  was  the  duty  of  defendants  to  pay  to  plain- 
tifl^  or  to  such  person  or  persons  as  she  shouhl  legally  appoint  for  that 
purpose,  on  request,  all  the  dividends,  interest  and  produce  *which  rvgoi 
should  and  would  accrue  due  for  and  in  respect  of  the  said  stock  of  ^ 
plaintiff  whilst  the  same  was  not  transferred  in  the  said  books  of  defend- 
ants to  any  person  or  persons  with  the  order  or  authority  of  the  plaintiff. 
Thai,  whilst  she  was  so  possessed  of  the  said  stock  as  aforesaid,  and  en- 
titled to  the  said  dividends  as  aforesaid,  and  whilst  defendants  so  had  in 
their  hands  a  sufficient  sum  of  money  applicable  to  the  payment  of  the 
said  dividends  upon  the  said  stock  as  aforesaid,  and  before  the  commence- 
ment  of  this  suit,  to  wit,  on,  &c.,  a  certain  sum  of  money,  to  wit,  15/. 
15^.  Od.j  as  and  for  the  interest  and  dividends  of  divers,  to  wit,  seven, 
half-yearly  dividends  due  and  of  right  payable  as  aforesaid  to  plaintiff 
upon  and  in  respect  of  her  said  stock,  became  and  was  payable  by  defend- 
ants  to  plaintiff,  and  was  then  due  to  plaintiff;  and  thereupon,  afterwards, 
and  whilst  the  said  dividends  were  and  remained  still  due  and  unpaid,  and 
whilst  plaintiff  was  so  possessed  of  the  said  stock  as  aforesaid,  and  whilst 
defendants  so  had  the  money  aforesaid  in  their  hands,  applicable,  &c.,  as 
aforesaid,  to  wit,  on,  &c.,  the  same  being  a  usual  and  proper  day  for  that 
purpose,  the  plaintiff  then  attended  at  the  Bank  of  England,  and  then 
requested  defendants  to  pay  her  the  last-mentioned  dividends.  Yet  de- 
fendants did  not  nor  would  when  so  requested,  or  at  any  other  time  before 
or  since,  pay  to  plaintiff  the  said  dividends  or  any  part  thereof,  but 
then  wholly  neglected  and  refused  so  to  do,  contrar}*  to  their  said  duty  and 
the  said  acts  of  parliament  in  such  case,  &c.  To  plaintiff's  damage 
of,  &c. 

Pleas :  1.  Not  Guilty.  2.  That  plaintiff  was  not  the  proprietor  of  or 
entitled  to  the  said  share  or  interest  in  the  capital  or  joint  stock  in  the 
declaration  ^mentioned  together  with  the  said  proportional  annuity  r*gQo 
attending  the  same  or  any  part  thereof,  nor  was  such  stock  or  any  '- 
part  thereof  standing  in  the  public  books  of  the  defendants  in  the  name 
of  plaintiff,  in  manner  and  form,  &c.  Conclusion  to  the  country.  3.  That 
no  sum  of  money  had  been  or  was  issued  or  paid  to  defendants  upon  ac- 
count of  or  for  the  payment  of  the  said  annuities,  and  the  said  dividends, 
&c.  thereon  alleged  to  have  accrued  due  to  the  plaintiff,  or  any  part 
thereof,  nor  had  defendants  in  their  hands  such  sum  of  money  as  in  the 
declaration  mentioned  in  that  behalf,  or  any  part  thereof,  applicable  or 
payable  to  (amongst  others)  the  plaintiff  to  the  amount  of  the.  said  annui 

(a)  See  as  to  this  averment,  The  Bank  of  England  v.  Davii,  5  B.  &  C.  185. 
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ties  or  any  part  thereof,  in  manner  and  form,  fcc.  Conclusion  ta  tte 
cxmntry.  4.  That  no  sum  of  money  as  or  for  interest  or  dividends  became 
or  was  payable  by  defendants  to  plaintiff,  or  was  due  to  plaintiff  upon 
and  in  respect  of  the  said  stock  in  the  said  declaration  mentioned,  in 
manner  and  form,  &c.    Conclusion  to  the  country. 

Issue  having  been  joined  on  each  plea,  and  notice  of  trial  given, 
Pearson^  in  Michaelmas  term,  1845,  moved  for  a  rule  to  show  caase 
<(  why  the  plaintiff  should  not  be  at  liberty  to  inspect  all  the  entries  or 
memoranda  contained  in  the  dividend  and  transfer  books  of  the  New 
3^  per  cent,  annuities,  mentioned  in  the  declaration  in  this  cause,  and 
also  the  entries  or  memoranda  in  all  other  books  of  a  public  nature  in  thr 
possession  of  the  defendants,  which  in  any  way  relate  to,  or  contain  en- 
tries of  or  respecting  the  dividends  or  transfer  of  the  said  stock  or  any 
part  thereof,  from  the  1st  January,  1838,  to  the  commencement  of  thb 

*69')1  ^^^'  ^^  ^^  ^^  ^^^^  entries  or  memoranda,*  or  any  of  them,  relate 
to  or  refer  to  any  stock,  dividends  or  annuities  in  which  the  plain* 
tiff  or  her  late  husband,  Samuel  Foster,  deceased,  was,  during  that  time, 
or  now  is,  or  claims  to  have  been,  interested  in  such  stock  ;  and  why  the 
plaintiff  should  not  be  at  liberty  to  take  copies  of  all  or  any  such  entries; 
and  why  all  or  any  such  copies,  verified  on  oath,  should  not  be  given  in 
evidence  at  the  trial  of  this  cause." 

The  motion  was  grounded  chiefly  on  an  affidavit  of  Hannah  Foster,  the 
plaintiff,  who  stated :  That,  by  transfers  made  to  her,  and  after  certain 
transfers  made  by  her,  (as  the  affidavit  more  particularly  specified,)  there 
was,  on  the  last  day  of  October,  1838,  standing  in  her  name  in  the  Bank 
books,  a  total  sum  of  373/.  19«.  4d.  New 3^  percent,  annuities ;  that  she 
had  received  at  the  bank  the  dividends  on  that  sum,  due  in  January  1839, 
July  1839,  and  January  1840,  respectively  ;  «  and  that  she  did,  on  each 
of  those  occasions  when  she  so  received  such  dividends,  sign,  by  her 
mark,  a  receipt  for  such  dividends  in  the  books  of  the  said  defendants, 
"which  books,  if  produced  or  an  inspection  and  copies  allowed  to  deponeot 
or  her  attorney,  would,  as  deponent  verily  believes,  fully  establish  the 
said  several  facts  by  the  entries  remaining  in  such  books.*'  That,  in 
July,  1840,  a  clerk  in  the  bank,  with  whom  she  was  acquainted,  offered 
to  procure  and  bring  to  her  her  dividend  for  that  half  year ;  which  he  did. 
That,  in  January  or  February,  1841,  she  applied  at  the  bank  for  the  diri- 
dend  due  in  January,  1841,  but  was  informed  that  her  stock  had  been 
transferred  from  her  name  in  the  bank  books ;  and  payment  of  the  din* 
dend  to  her  was  refused.  The  deponent  then  stated  reasons  for  suspect- 
ing fraud  on  the  part  of  the  before-mentioned  clerk,  who,  as  she  was 
*6941  *i'^for"^^^  ^^d  believed,  had  absconded ;  and  she  deposed  that 
she  had  never  herself  sold  or  transferred,  or  been  paid  off,  the 
said  373/.  19s.  4d.  stock,  or  any  part  thereof,  or  been  privy  to  the  sale» 
transfer,  &c.,  or  authorized  any  person  to  sell,  transfer,  &c.,  and  had 
never  to  her  knowledge  and  belief  been  present  when  any  transfer 
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of  the  said  stock  or  any  part  thereof  was  made  or  accepted,  and  had 
never  conniFed  at  any  one^s  making,  or  writing  her  name  to,  any 
such  transfer ;  nor  had  she  ever  received^  or  authorized  any  one  to  re* 
ceive  for  her,  less  than  the  full  dividend  upon  the  said  last^mentioned 
stock ;  and  that,  if  the  same  had  been  sold  out  or  transferred  from  her 
name  in  the  bank  books,  or  otherwise,  such  transfer  must  have  been 
eflected  by  forgery,  felonious  personation,  or  some  other  felonious  act, 
unknown  to  her.  That,  although  deponent  had  a  just  claim  to  the  divi* 
dends,  and  was  reduced  to  poverty  by  their  being  withheld,  and  the 
above  facts  had  been  communicated  to  the  defendants,  and  she  had  oflered 
them  every  information  in  her  power  respecting  the  said  stock,  and  the 
supposed  illegal  transfer,  yet  they  had  thrown  every  possible  impediment 
in  the  way  of  her  action :  that  frequent  applications  had  been  made  by 
deponent  and  her  professional  advisers  to  inspect  the  said  books  of  defend- 
ants, and  uniformly  refused ;  and  «<  that  she  verily  believes  that  the  entries 
stiil  remaining  in  the  ledger  transfer  books  or  other  public  books  of  the 
defendants  would,  if  produced,  fully  substantiate  all  and  every  the  above 
allegations,  so  far  as  the  same  can  be  substantiated  by  such  books.^' 
And  that  she  has  no  copy  of  any  of  such  entries,  and  is  advised  and  believes 
that  she  cannot  safely  proceed  to  trial  without  an  inspection,  and  power 
of  taking  copies,  of  all  such  entries  *in  the  said  books  as  relate  r0M^ 
to  her  said  stock,  and  the  subject  of  the  present  application.  It  ^ 
appeared  also,  by  the  plaintiff's  affidavit,  and  that  of  her  attorney,  that 
she  possessed  the  stock  receipts  which  had  been  delivered  to  her  at  the 
bank,  when  the  several  amounts  of  stock  making  up  the  373/.  19;.  Ad. 
were  transferred  to  her,  except  one  such  receipt,  which  she  believed  to 
have  been  taken  away  by  the  above*mentioned  clerk,  then  in  the  defend- 
ants' service. 

The  plaintiflf's  attorney  further  stated,  on  information  and  belief,  «« that 
the  said  defendants  allege  that  the  said  Hannah  Foster  hath  sold  or  trans- 
ferred the  said  mentioned  stock  or  some  part  thereof  to  some  person  or 
persons  whose  name  appears,  together  with  that  of  the  alleged  signature 
of  the  plaintiff  and  the  date  of  such  alleged  sale  or  transfer  of  the  said 
stock,  in  the  books  of  the  said  defendants,  and  that  the  same  will  so  ap- 
pear upon  an  inspectbn  of  the  said  books."  And  « that  the  said  defend- 
ants refuse  to  allow  the  said  several  entries  relating  to  the  said  stock  and 
of  the  alleged  transfer  thereof  by  the  said  Hannah  Foster  to  be  inspected 
by  the  said  plaintiflTor  some  other  competent  person  acting  on  her  behalf, 
and  to  allow  copies  of  all  and  every  or  any  of  such  entries  to  be  made  or 
taken,"  &c.  And  that,  to  the  best  of  deponent's  judgment,  &c.,  the 
plaintiiT  cannot  safely  proceed  to  trial  without  inspection  of  the  said 
alleged  transfer,  if  any,  and  ascertaining  to  whom  the  same  was  made, 
and  the  date  and  names  of  the  witnesses,  and  inspection  also  « of  the 
several  entries  of  the  said  stock  heretofore  standing  in  the  name  of  the  said 
Hannah  Foster  or  otherwise,"  and  copies,  &c.    A  rule  nisi  was  granted. 
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^6961  ^°  opposition  to  the  rale,  a  clerk  of  Messrs.  Freshfield,  *the 
-'  bank  solicitors,  made  affidavit:  «(That  be  bath  been  informed 
and  believes  that  the  title  of  the  proprietors  of  any  part  of  the  several 
stocks  transferable  at  the  Bank  of  England,  constituting  the  national  debt 
of  Great  Britain,  is  evidenced  and  contained  in  certain  inscriptions  and 
entries  in  the  ledgers  kept  at  the  bank  for  that  parpose,  and  in  which 
ledgers  are  contained  the  several  accounts  of  all  the  respective  proprietors 
of  the  said  stock.  And"  <«  that  stock  is  transferred  from  the  accounts  of 
proprietors  by  means  of  instruments  of  transfer  executed  by  the  respective 
proprietors  or  their  attorneys  duly  authorized,  which  transfers  are  ako 
entered  in  books  kept  at  the  bank  for  that  purpose.  And  this  deponent 
further  saith  that  the  instrument  of  transfer  by  the  proprietor  of  stock  is 
the  evidence  in  the  possession  of  the  bank  against  any  demand  made  by 
a  proprietor  of  stock  to  the  amount  of  the  same  stock  after  the  same  has 
been  transferred.  And"  « that  he  verily  believes  the  object  of  the  plain- 
tiff in  the  application  to  the  court  to  inspect  the  transfers  of  stock  made 
from  her  name  is  to  elicit  and  prejudice  the  defence  of  the  bank  in  this 
action,  and  that  the  same,  if  granted,  will  in  no  way  aid  the  case  of  the 
plaintiff."  The  affidavits  in  opposition  likewise  set  forth  a  correspond* 
ence  between  the  plaintiff's  solicitor  and  Messrs.  Freshfield,  in  which 
the  latter  declined  to  give  an  inspection  of  the  transfer  books,  but  offered 
to  admit  the  stock  n^ceipts,  or  to  admit  that  plaintiff  was,  on  or  before 
22d  January,  1839,  entitled  to  373/.  195.  Ad.  New  3/.  lOs.  per  cent, 
annuities  standing  in  her  name  in  the  bank  books :  and  they  ultimately 
wrote  as  follows  :  «  We  have  always  been  ready  to  give  the  plaintiff  the 
*6971  ^^^'^^  ^^  proving  her  case,  and,  if  necessary,  to  allow  *her  to 
inspect  and  take  a  copy  of  her  account  of  stock  in  the  ledger  of 
the  bank :  but  the  instruments  of  transfer  from  her  account  form  no  part 
of  her  title  nor  of  her  case ;  and,  as  they  constitute  the  defence  of  the 
bank,  we  cannot  consent  to  give  copies  of  them."  There  was  also  an 
affidavit  denying  the  alleged  impediments  to  the  plaintiff^s  action,  and 
explaining  the  conduct  of  the  bank  officers. 

In  the  same  term,(a) 

Sir  F.  Kellyj  Solicitor-General,  and  Sir  J,  Bayleyy  showed  cause.  The 
defendants  contest  only  the  inspection  of  the  transfer  books.  The  bank, 
in  its  dealing  with  the  public  funds,  performs  only  the  office  of  a  private 
banker,  though  regulated,  from  time  to  time,  in  the  discharge  of  it,  by 
acts  of  parliament.  Stat.  20  G.  3,  c.  16,  «  for  raising  a  certain  sum  of 
money,"  (12,000,000/.,)  "by  way  of  annuities,"  &c.,  enacts  (sect.  12,) 
"  That  in  the  office  of  the  Accountant  General  of  the  Governor  and  Com- 
pany  of  the  Bank  of  England  for  the  time  being,  a  book  or  books  shall  be 
provided  and  kept,  in  which  the  names  of  the  contributors  shall  be  fairly 
entered  ;  which  book  or  books  the  said  respective  contributors,  their  re- 
spective executors,  administrators,  successors,  and  assigns,  shall  and 

(o)  November  25th.    Before  Lord  Dennian,  C.  J,  Williams,  Coleridge,  and  Wightman,  Ji- 
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may.  from  time  to  time,  and  at  aQ  seasonable  times,  resort  to  and  inspect 
without  any  fee  or  charge."(a)  But  there  is  *no  such  provision  rwggg 
js  to  transfer  booics,  and  expressio  unias  est  exclusio  alterius.  A 
)arty  transferring  his  stock  is  debited  in  the  stockholders'  book  with  the 
amount  transferred ;  and  his  account  is  closed.  He  has  no  interest  in  the 
transfer  book.  The  instrument  of  transfer,  and  the  power  under  which 
the  stock  is  transferred,  are  the  evidences  of  the  bank,  and  their  protection 
if  a  question  arises  on  the  regularity  of  the  transaction.  They,  and  the 
transferee,  are  the  only  persons  whom  the  documents  of  transfer  concern. 
To  allow  inspection  of  them  by  others  would  afford  facility  to  frauds,, 
which  are  often  attempted.  The  parties  holding  such  documents  keep 
them  as  trustees  for  those  actually  interested.  No  instance  can  be  shown, 
at  least  in  modern  times,  where  an  inspection  has  been  granted  under 
circumstances  like  these.  The  plaintiff's  prima  iiicie  case  is  merely  that 
she  was  a  stockholder :  the  defendants  are  ready  to  admit  that  she  was 
so  down  to  the  time  when  they  allege  a  transfer  to  have  taken  place ;  or 
to  aUow  an  inspection  of  the  stockholders'  book.  The  transfer  is  the  case 
of  the  defendants;  and  they  cannot  be  compelled  to  allow  an  adverse 
party  to  look  into  it :  May  v.  GwynM^  4  B.  &  Aid.  301 ;  JRear  v.  The 
Justices  of  Buckingham,  8  B.  &  C.  375. 

*Pearsony  contra.  The  various  documents  of  which  the  courts  rirgg^ 
will  give  a  compulsory  inspection  are  enumerated  in  note  (1),  by 
the  editor  of  Stiange,  to  Rex  v.  The  Hostmen  in  Mwcastk  upon  Tyne, 
2  Stra.  1223,  3d  ed.,  by  Nohin.  In  the  second  class  are  mentioned  «  en* 
tries  in  the  custom-house  books,  of  the  India  Company  and  Bank  stock, 
and  transfer  books."  In  Creery  v.  HopkinSy  2  Ld.  Ray.  851;  S.  C.  7  Mod. 
129,  the  court  granted  a  rule  to  inspect  the  East  India  Company's  book 
of  transfer  of  stocks.  Holt,  C.  J.,  said  there :  <•  If  the  bank  deal  in 
transfer  of  their  stock,  and  that  cannot  be  done  by  any  other  means  than 
by  entry  made  in  their  books,  it  is  very  reasonable  that  they  should  be 
produced  for  the  benefit  of  the  party,  as  well  as  corporation  books,  &.C." 
And  (according  to  the  report  in  7  Mod.)  the  court  said  :  <<  There  is  great 
reason  for  it,  for  they  are  books  of  a  public  company,  and  kept  for  public 
transactions,  in  which  the  public  are  concerned  ;  and  the  books  are  the 
title  of  the  buyers  of  stocks,  by  act  of  parliament."  That  was  an  action 
between  two  holders  of  the  company's  stock.  In  Crew  v.  Saunders^ 
2  Stra.  1005,  a  rule  to  inspect  the  post-office  books  was  refused,  but  >^'ith- 

(fl)  Sect.  15  enacts:  "Tliat  as  soon  as  any  contributors,  their  executors,"  &r.,  "shall  havo 
completed  their  payments  of  the  whole  sum  payable  by  them  respectively  towards  the  said 
sum  of  twelve  millions,  the  principal  sum  or  sums,  so  by  them  subscribed  and  paid  respec- 
tively, shall  forthwith  be,  in  tlie  books  of  the  Bank  of  England,  placed  to  the  credit  of  such 
respective  contributors,  their  executors,"  &c.,  "completing  sucli  jmyments  respectively;  and 
tlie  persons  to  whose  credit  such  principal  sums  shall  be  so  placed,  their  respective  execu 
tors,"  &c., «  shall  and  may  have  power  to  assign  and  transfer  the  same,  or  any  part,  share,  oi 
proportion  thereof,  to  any  other  person  or  persons,  body  or  bodies  politic  or  corporate  what 
soever,  in  the  books  of  the  Bank  of  England :"  such  sums  to  carry  an  annuity  after  the  rats 
of  42.  per  cent.,  and  to  be  deemed  stock  transferable  according  to  the  meaning  of  this  act,  until 
wdemptiofu 
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out  denying  the  right  to  demand  inspection  of  the  bank  books.  The 
legitimacy  of  such  demand,  where  the  books  are  of  a  public  nature  and 
concern  the  rights  of  many,  appears  also  from  Warrioer  t.  GUeSy  2  Stra. 
954  ;  iter  V.  Tower,  4  M.  &  S.  162;  and  Rex  y.  The  Bishop  of  Ely,  8  B. 
&  C.  112.  The  object  of  this  motion  is  to  obtain  examined  copies  of  the 
books,  which  copies  are  the  legitimate  evidence  of  their  contents :  Breton 
*7001    ^*  Cope,  1  Peake,  N.  P.  C.  30  ;  the  courts  allowing  *such  proof 

on  account  of  the  inconvenience  which  would  attend  removing  the 
books  themselves  :  Marsh  v.  Collnett,  2  Esp.  N.  P.  C.  665 ;  Mortmtr  v. 
Macallan,  6  M.  &  W.  58,  67.  Stat  20  G.  3,  c.  16,  s.  12,  does  cot 
mention  transfer  books  ;  but  stat.  11  G.  4,  &  1  W.  4^  c.  13,  "  for  trans- 
ferring certain  annuities  of  4/.  per  centum  per  annum  into  annuities  of 
3L  lOs.  or  5/.  per  centum  per  annum,"  enacts  (sect.  13)  that  the  annui- 
ties created  by  that  act  shall  be  each  taken  to  be  one  capital  or  joint  stock 
respectively ;  « that  such  capital  or  joint  stock,  or  any  share  or  interest 
therein,  and  the  proportional  annuity  attending  the  same  respectively, 
shall  be  assignable  and  transferable  as. this  act  directs,  and  not  other- 
wise ;  and  that  there  shall  constantly  be  kept  in  the  office  of  the  Account- 
ant General  for  the  time  being  of  the  banks  of  England  and  Ireland  re- 
spectively a  book  or  books  wherein  all  assignments  or  transfers  of  such 
capital  or  joint  stock,  or  any  part  thereof,  and  the  proportional  annuity 
attending  the  same,  at  the  rates  aforesaid,  shall  be  respectively  entereJ 
and  registered ;  which  entries  shall  be  conceived  in  proper  words  for 
that  purpose,  and  shall  be  signed  by  the  parties  making  such  assignments 
or  transfers,  or,  if  any  such  party  or  parties  be  absent,  by  his,  her,  or  their 
attorney  or  attorneys  thereunto  lawfully  authorized  by  writing  under  his 
her,  or  their  hands  and  seals,  to  be  attested  by  two  or  more  credible  wit- 
nesses, and  that  any  person  or  persons  to  whom  such  transfer  or  trans- 
fers shall  be  made  shall  respectively  underwrite  bis,  her,  or  their  accept- 
ance thereof ;  and  that  no  other  method  of  assigning  or  transferring  any 
such  stock,  and  the  annuities  attending  the  same,  or  any  part  thereof, 
•701 1     ^^^  ^^y  '"^^^^^  therein,  shall  be  good  and  available  in  law."  Books 

which  are  the  subject  of  these  regulations  cannot  be  placed  on  the 
footing  of  a  private  banker's  account.  In  Sloman  v.  Bank  of  England^ 
14  Sim.  475,  486,  Shadwell,  V.  C,  said,  referring  to  stat.  11  G.  4,  & 
1  W.  4,  c.  13 :  «  The  10th  section  of  the  act  provides  that  books  shall 
be  kept,  by  the  bank,  in  which  the  names  of  the  proprietors  of  the  new 
stock  shall  appear.  Then  the  13th  section,  as  I  understand  it,  has  made 
It  the  duty  of  the  governor  and  company  of  the  Bank  of  England  to  keep 
an  account,  in  books  to  be  provided  for  that  purpose,  which  shall  show 
every  transfer  and  assignment  which  is  made  by  parties  appearing  to  be 
interested  in  the  stock  in  question.  They  are  made,  if  I  may  use  the  ex- 
pression, the  parliamentary  bookkeepers  of  this  fund ;  and  it  is  a  duty 
which  they  owe  to  all  the  persons  who  may  be  interested  in  the  fund,  so 
to  keep  the  account  as  that  it  may  distinctly  appear,  at  all  times,  what 
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transfers  and  assignmentii  have  been  made.  And  my  opinion  is,  that  if, 
at  any  time,  there  had  been  stock  standing  in  the  name  of  A.,  and,  after- 
"wards,  that  stock  did  not  appear  (no  matter  from  what  cause)  to  be  stand- 
ing in  his  name,  A.  would,  primft  facie,  have  a  right  to  say :  <  Let  the  ac- 
count stand  as  it  did  on  a  given  day.'  If  it  can  be  shown  that  A.  him- 
self  has  transferred  the  stock,  that  is  an  answer;  but  the  bank  account 
ought  to  be  kept  with  regard  to  every  individual  who  ever  appeared  as  a 
stock  proprietor,  in  such  a  manner  as  to  show  what  the  account  really  is." 
The  cases  referred  to  on  the  other  side,  in  which  parties  have  been  ex« 
empted  from  furnishing  evidence  against  *themselves,  are  inap-  r«7()2 
plicable,  because  the  documents  there  were  not  held  under  any 
trust  for  the  parties  applying.  Where  that  is  the  case,  inspection  will  be 
grranted,  as  in  Moody  v.  Thwnton,  1  Stra.  304,  where  «<  access  was 
granted  to  the  books  of  the  commissioners  for  stating  and  determining 
the  debts  of  the  army,  at  the  prayer  of  the  defendant,  being  an  officer's 
widow."  If  the  stockholders'  books  may  be  inspected,  which  is  not 
denied,  the  transfer  books,  which  are  their  sequel,  ought  not  to  be  with- 
held, llie  whole  account  should  be  shown.  [Lord  Denbian,  C.  J.  If 
any  thing  has  been  conceded  on  the  part  of  the  defendants,  the  rule  must 
be  absolute  to  that  extent ;  as  to  the  rest,  the  question  is  very  important, 
and  we  will  consider  of  it.]  Cur.  adv.  vM. 

Lord  Dekman,  C.  J.,  in  last  Hilary  vacation,  (February  14th,)  said  : 
We  think  the  plaintiff  in  this  case  should  have  an  opportunity  of  seeing 
the  book  which  contains  the  supposed  transfer. 

Ordered  :  <<  That  the  plaintiff  be  at  liberty  to  inspect  that  particu* 
lar  entry  in  the  transfer  book  which  transferred  the  stock,  men- 
tioned in  the  declaration  in  this  cause,  from  the  plaintiff.  And 
that  the  residue  of  the  said  rule  be  discharged." 

On  the  trial  of  the  cause,  before  Lord  Denman,  C.  J.,  at  the  London 
sittings  after  Hilary  term,  1846,  the  defendants  gave  evidence  of  an 
entry  in  the  transfer  book  for  1839.     The  material  part  was  as  follows. 

•*  J.  FxBocioir,  S.         Entered  by  R.  BocavxT,  Jr.  ) 

«  Witness  to  the  identity  of  Hannah  Foster,  W.  Ozlbt/'  \ 

***  I,  Hannah  Foster,  of  Ann  Street,  Cannon  Street  Road,  St.  r^^Qo 
George's  in  the  East,  widow,  this  twenty-third  day  of  January,  ^ 
A.  D.  one  thousand  eight  hundred  and  thirty  nine,  do  assign  and  transfer 
three  h*indred  and  seveuty^three  pounds  nineteen  shillings  and  four  pence, 
all  my  interest  or  share  in  the  capital  or  joint  stock  of  the  New  Three 
pounds  and  ten  shillings  per  cent,  annuities  created  by  an  act  of  parliament 
of  the  11th  year  of  the  reign  of  his  majesty  King  George  IV.,  entitled,'' 
&c.,  (title  of  Stat  11  G.  4,  &  1  W.  4,  c.  13,)  « transferable  at  the  Bank 
of  England,  unto  David  McNiel  of  the  Stock  Exchange,  gent.,  his  execu- 
tors, administrators  or  assigns*    Witness  my  hand  :  her 

Witness.    G.  Rippon.  Hannah  -^  FosTEa. 

J.  R.  DirutAirr.  mark. 
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<«  I  do  freely  and  voluntarily  accept  the  above  interest  or  share  trans-' 
ferred  to  me. 

Witness." 

It  was  objected,  on  behalf  of  the  plaintiff,  that  the  transfer  was  invalid, 
because  the  acceptance  was  not  signed  by  the  transferee.  The  Lord 
Chief  Justice  resen'ed  leave  to  move,  if  necessary,  that  a  verdict  should  be 
entered  for  the  plaintiff;  and  the  jury  found  a  verdict  for  the  defendants. 

Shee^  Serjt.y  now  moved  according  to  the  leave  reserved.  Stat.  11  G. 
4,  &  1  W.  4,  c.  13,  s.  13,  (ante,  p.  700,)  expressly  requires  that  the 
transferee  shall  «  underwrite  his"  «  acceptance."  Stat.  33  G.  3,  c.  28, 
creating  a  three  per  cent,  stock,  has  a  provision  to  the  same  effect,  (sect. 
14,)  almost  in  the  same  words.  [Patteson,  J.  By  the  present  act  the 
*7041  ^''^D^^^^rrof  i^  enabled  to  act  by  'attorney  ;  but  no  such  provision 
is  made  for  the  transferee.  If  the  clause  is  to  be  construed  lite- 
rally, a  foreigner  taking  a  transfer  must  come  to  this  country  to  accept 
it.]  That  certainly  seems  to  follow.  [Patteson,  J.  It  never  is  done. 
And  it  cannot  lie  in  the  mouth  of  the  transferror  to  say,  ««  you  have  not 
accepted  the  stock,  and  therefore  I  am  still  the  holder."  What  would  be 
the  use  of  requiring  it,  when  the  transferror  has  got  his  money  ?]  The 
introduction  of  a  power  to  act  by  attorney  in  one  case  proves  that  the 
omission  of  it  in  the  other  was  intentional.  It  is  true  that  in  Rex  v.  Gadt^ 
2  Leach,  C.  C.  732,  the  prisoner  was  held  to  have  been  rightly  convicted 
of  forging  a  transfer  under  stat.  33  G.  3,  c.  30,  s.  2,  though  the  supposed 
transferror  had  never  accepted  a  transfer  to  himself;  but  there  the  offence, 
as  proved,  was  a  complete  forgery,  even  assuming  that  the  person  named 
as  transferror  had  not  really  possessed  any  stock.  In  Darts  v.  7%e  Bank 
of  England^  2  Bing.  393,  403,  the  statutory  words  requiring  an  accept- 
ance by  the  transferee  are  pointed  out  by  the  Court  of  Common  Pleas  as 
material,  and  as  being  common  to  many,  if  not  all,  the  loan  acts :  and  it 
is  said  that  «the  assignment  by  the  stockholder,  and  the  acceptance  by. 
the  assignees,  complete  the  transfer."  In  Coles  v.  The  Bank  of  EngUsndy 
10  A.  &  E.  437,  this  court  assumed  that,  by  the  statutes,  a  transfer  ought 
to  be  underwritten  by  both  parties,  although,  in  that  case,  the  party  whose 
stock  had  been  disposed  of  had,  by  her  conduct,  virtually  recognised  the 
transfer,  and  therefore  her  representatives  could  not  dispute  it.  Here  no 
such  ratification  is  shown. 

*7051  *Lord  Denman,  C.  J.  It  appears  to  me  that  this  transfer  was 
valid.  It  is  impossible  to  think  that  the  legislature  intended  all 
parties  to  lose  the  benefit  of  a  transaction  of  this  kind  if  there  was  not  an 
acceptance  formally  underwritten,  which  death  or  many  other  events  of  pro* 
bable  occurrence  might  render  impossible.  The  clause,  11  G.  4,  &  1  W.  4, 
c.  13,  s.  13,  is  certainly  so  worded  as  to  make  it  appear  that  the  intention 
was  such ;  but  the  words  themselves,  if  narrowly  examined,  do  not  sup*; 
port  that  conclusion.  .  ^  It  is  said  that  the  <«  assignment  or  traosft^ns'* 
«( shall  be  signed  by  the  parlies  making  sucU  a^iglinieQts.or  transfers," 
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.and  that  <<  any  person  or  persons  to  whom  such  transfer  or  transfers  shall 
be  made  shall  respectively  underwrite  his,  her,  or  their  acceptance  there- 
of;^' and  it  is  then  enacted  «Mhat  no  other  method  of  assigning  or  trans- 
ferring any  such  stock"  «  shall  be  good  and  available  in  law."  But 
these  latter  words  are  not  applied  to  the  acceptance ;  and  it  therefore 
appears  that  their  efiect  is,  really,  confined  to  the  act  of  transferring,  and 
*hat  the  words  requiring  the  acceptance  to  be  underwritten  are  merely 
lirectory.  Rex  v.  Gadtj  2  Leach,  C.  C.  732,  is  in  favour  of  this  construc- 
tion ;  for  there  the  transfer  to  Harrison  (whose  name  was  forged  on  the 
subsequent  fictitious  transfer)  did  not  purport  to  be  accepted,  yet  it  wa« 
held  that  the  stock  had  legally  vested  in  him.  The  practice  notoriously 
agrees  with  the  view  we  take ;  and  we  ought  not  to  raise  any  doubts  as 
to  the  efiect  of  the  statute. 

Patteson,  J.  The  question  here  is  not  as  to  the  transferee's  title,  but 
as  to  the  right  remaining  in  the  transferror.  I  cannot  think  it  essential  to 
his  parting  with  *the  stock  that  the  other  party,  wherever  residing,  pv^ng 
even  if  as  far  ofi'as  Russia,  should  sign  an  acceptance.  There  is  ^ 
no  enactment  making  this  essential  to  the  validity  of  the  acceptance, 
though  there  is  such  a  clause  as  to  the  transfer.  I  think  the  direction  as 
to  acceptance  can  have  reference  only  to  the  rights  of  the  transferee 
against  the  bank.  Every  thing  has  been  done  here  which  is  requisite  to 
the  transfer ;  and  I  cannot  think  that  a  transferror,  having  done  all  that  is 
necessary  for  this  purpose  on  his  part,  can  pocket  the  price  of  the  stock 
and  still  say  that  he  is  the  holder. 

Williams,  J.  I  am  of  the  same  opinion ;  and  I  think  no  doubt  can 
arise  except  by  confounding  the  parties  to  the  transaction.  Whatever  may 
be. the  rights  of  the  transferee  before  acceptance,  the  transferror  cannot, 
after  going  through  all  the  requisites  of  a  transfer,  assert  that  he  is  still  the 
stockholder. 

WiGHTMAN,  J.  It  may  be  that  the  transaction  is  not  complete,  as  be- 
tween the  transferee  and  the  bank,  till  acceptance :  but  as  against  the 
transferror  it  clearly  is  so  when  the  forms  of  a  transfer  have  been  gone 
through  on  his  part.  Rule  refused. 


•TENNANT  against  CRANSTON.  Friday,  Jpril  nth.      [^07 

^e  penalty  impofled  by  ttat  17  G.  2,  c  3,  8.  3,  upon  an  overseer  not  giving  a  copy  of  a 
poor-rate  on  demand  i«  claimable  in  the  case  of  a  poor-rate  made  under  the  regulations 
of  Stat  6  &  7  W.  4,  c.  96,  (the  Parochial  AneaMnent  Act,)  Um  latter  tiatiite  not  repealing 
the  Rmnet. 

Debt  for  20/.,  demandable  by  plaintiff  (an  inhabitant  of  the  township 
of  Kirby  Lonsdale  in  Westmoreland,  and  the  party  aggrieved)  of  defend- 
ant, one  of  the  overseers  of  the  township,  for  not  giving  plaintiff  within  a 
reasonable  time  after  demand,  (alleged  to  have  been  made  by  plaintiff  of 
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defendant  at  a  reasonable  time  and  place  in  that  behalf)  a  copy  of  a  pooiw 
rate  made  in  October,  1845 ;  plaintiff  having  ofl&red  to  pay  6d.  for  ereij 
twenty-four  names,  according  to  the  form  of  the  statute,  &c.  (17  G.  2, 
c.  3.) 

Plea :  Nil  debet«(a)    Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  last  Westmoreland  assises,  a 
verdict  was  found  for  the  plaintiff  for  20/.,  leave  being  reserved  to  move 
for  a  nonsuit  on  the  point  after  mentioned. 

Greig  now  moved  that  a  nonsuit  might  be  entered  accordingly,  or  judg- 
ment arrested.(i)  The  penalty  is  given  by  stat.  17  G.  2,  e.  3,  s.  3. 
When  that  statute  passed,  poor-rates  were  made  under  the  regulations  of 
Stat.  43  Eliz.  c.  2,  s.  1.  The  question  is,  whether  the  penalty  is  appli- 
cable to  a  rate  made  under  the  regulations  of  the  Parochial  Assessment 
Act,  6  &  7  W.  4,  c.  96.     This  last  prescribes  a  new  form  of  rate; 

*7081  ^*  ^'  ^*  ^^  ^'  '^'  *^^^^  ^^^  schedule  to  the  act,  there  must  be 
ten  columns  in  the  rate  :(c)  under  stat.  43  Eliz.  c.  2,  s.  1,  there 
were  commonly  four  only,  headed,  respectively,  <<  Names  of  occupiers," 
«( Description  of  the  premises,"  <«  Annual  value,"  «<  Sums  assessed,  in  the 
pound."  The  duty  of  the  overseers  has  increased  much  :  and  it  appears 
to  have  been  the  intention  of  the  legislature  to  substitute  new  regulations 
for  the  provisions  of  stat.  17  G.  2,  c.  3,  ss.  2,  3.  A  very  much  enlarged 
form  of  rate  is  required ;  and  sect.  5  of  stat.  6  &  7  W.  4,  c.  96,  enables 
parties  rated  to  take  copies  or  extracts  gratis,  and  imposes  a  penalty  of 
5/.,  to  be  recovered  in  a  summary  way  before  a  Justice  of  the  Peace,  for 
the  refusal  to  permit  such  copies  or  extracts  to  be  taken ;  whereas  under 
stat.  17  G.  2,  c.  3,  s.  3,  the  penalty  is  recoverable  by  action.  In  Sn 
y.  T/ie  Justices  of  Devon,  1  B.  &.  Aid.  588,  it  was  held  that  stat  37  G.  3, 
c.  143,  s.  1,  giving  justices  at  petty  sessions  within  their  divisions  authority 
to  appoint  examiners  of  weights  and  balances,  was  inapplicable  to  divisions 
created  sinre  the  statute.  It  is  true  that  the  words  of  the  later  statute,  in 
the  present  case,  are  affirmative  only.  But  «  every  affirmative  statute 
is  a  repeal,  by  implication,  of  a  precedent  affirmative  statute,  so  &r  as 
it  is  contrary  thereto :  for  kges  posteriores  priores  contrarias  abrogant:^^ 
1  Bac.  Abr.  442,  Statute  (D),  7th  ed.  On  this  principle  it  was  held,  in 
•7091  ^P'^^  ^-  **•  Edmunds^  ^Salisbury,  2  Q.  B.  72,  and  B^M 
^  v.  The  Justices  of  Suffolk,  2  Q.  B.  85,  that  stat.  5  &  6  W,  4, 
«.  76,  s.  105,  virtually  repealed  stat.  8  &  9  W.  3,  c.  30,  so  far  as  regarded 
the  jurisdiction  of  justices  over  appeals  in  boroughs  having  a  grant  of 
iq^uarter  sessions.  Cur.  adv.  ndt. 

(a>  See  Earl  Speneer  v.  Swnwdt,  3  M.  &  W.  154. 
(b)  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Wightman,  Js. 
fc)  He  stated  tliat  the  rate  actually  made  in  this  case  had  sixteen  columns;  sixcolnnu^ 
in  addition  to  those  in  tlie  schedtile,  being  inserted,  under  the  onler  of  the  Poor  Xmw  Com- 

4th  ed.)  headed,  raspectiTelr, 
fafter  «  Name  of  owner/l 
^resent  arrears,**  "Aina* 
%Bt  f<ie»vemb^  or  legaUy  eiciiied^ 
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Lord  DehmaV)  C.  J.,  in  this  tenn,  (April  25tfa|)  delivered  tb^  judg^ 
nent  of  the  court. 

The  court,    upon  considenitioDy  is  of  opinion    that    the  Parochial 
Assessment  Act,  6  &  7  W.  4,  c.  96,  has  not  the  effect  of  repealing  stal 
17  G.  2y  c.  3,  ss.  2)  3.    The  rule,  therefore,  must  be  refused. 

Rule  refused. 


JOSEPH  ELLIS  against  ALFRED  ABRAHAMS.  Saturday,  Jpnl  18th 

In  an  action  for  malicious  prosecution  fur  perjuryf  wbere  the  indictment  contains  two  assign- 
ments of  peijnry,  if  the  plaintifi^  at  the  trial  of  the  action,  confine  his  case  to  one  of  the 
aasignnustits,  the  defendant  is  not  entitled  to  prove  that  there  was  reaeonable  and  probable 
cause  £ot  the  charge  contained  in  the  other  assignment. 

Case,  for  a  malicious  prosecution  for  perjury. 

The  declaration  charged  that  defendant,  contriving,  &c.,  heretofore,  to 
wit,  on,  &e.,  at  the  General,  &c.,(Central  Court,)  before,  &c.,  and  others 
their  fellows,  justices,  &c.,  falsely  and  maliciously^  and,  without  any  rea* 
sonuble  or  probable  cause,  indicted  and  caused  to  be  indicted  the  plain** 
tiff:  For  that  he,  on  the  trial  of  a  certain  issue  in  an  action  upon  promiseSi 
wherein  Lyon  Samuel  was  plaintiff  and  the  now  defendant  was  defendant, 
before  Thomas  Lord  Denman,  Lord  *Chief  Justice,  &c.,  having  rt-jiQ 
been  duly  sworn,  &c.,  before  the  said  T.  Lord  D.  and  the  said  ^ 
T.  Lord  D.  having  sufficient.  Sue.  to  administer  the  said  oath,  »  and  it 
being,  upon  the  trial  "^f  the  said  issue,  material  to  ascertain  whether  the 
said  Lyon  Samuel  had  sold  and  delivered  unto  the  now  defendant  a 
certain  parcel  of  turquois  stones,  and  whether  the  said  Lyon  Samuel  had 
bargained  and  sold  unto  the  now  defendant  a  certain  other  parcel  of 
turquois  stones,  and  whether  the  now  defendant  went  to  the  shop  of  the 
said  Lyon  Samuel  on  4th  May,  a.  d.  1843,  and  purchased  of  L.  S.,  in 
his  said  shop,  a  certain  parcel  containing  divers,  to  wit,  50,200  turquois 
atones,  and  whether  the  now  plaintiff  then  and  there  counted  out  the  said 
50,200  turquois  stones,  and  whether  the  now  defendant  then  and  there 
took  the  said  stones  away  with  him  from  the  shop  of  the  said  L.  S.,  or 
whether  the  now  plaintiff  took  them  to  the  house  of  the  now  defendant, 
and  whether  the  now  plaintiff  left  at  the  house  of  the  now  defendant  a 
bill  of  parcels  of  the  said  turquois  stones,  and  whether  the  now  defendant 
on  31st  July,  in  the  year  last  aforesaid,  bought  of  the  said  L.  S.,  at  tho 
bhop  of  the  said  L.  S.,  a  certain  other  parcel,  containing  (to  wit)  20,150 
turquois  stones,  and  whether  the  now  defendant  sealed  the  last*mentioned 
(>arcel  of  stones  in  the  shop  of  the  said  L.  S.,  and  in  the  presence  of  the 
now  plaintiff,*'  «« did  falsely,  corruptly,  knowingly,  wilfully  and  maliciously 
depose  and  swear,  amongst  other  things,  to  the  substance  and  effect 
feilowing,  viz.:  That,  on  the  4th  day  of  May,  a.d.  1843,  the  now 
defendant  came  to  the  said  Lyon  SamuePs  house,,  and  purchased  50,200 
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turquois  stones  at  10s.  6d.  per  thousand,  and  that  the  now  plaintiff 
*7111  ^^^^^^^  them  out,  and  that  he  was  not  *certain  whether  the  now 
defendant  took  them  away,  or  whether  be  the  now  plaintiff  took 
them  to  the  now  defendant's  house  ;  that  he  the  now  plaintiff  left  a  bill 
of  parcels  at  the  said  house;  and  that,  on  the  31st  July,  a.  d.  1843,  the 
now  defendant  bought  the  second  lot  (meaning  the  said  parcel  of  tar- 
quois  stones  secondly  above  mentioned)  at  the  said  Lyon  SamueFs  shop ; 
and  that,  after  the  now  defendant  bought  them,  they  were  sealed  by  him 
in  the  presence  of  the  now  plaintiff  at  the  shop  of  the  said  L.  S. : 
Whereas,  in  truth  and  fact,  the  now  defendant  did  not,  on  the  4th  day 
of  May,  A.  D.  1843,  go  to  the  house  of  the  said  L.  S.  and  purchase  of 
him  there  50,200,  or  any  other  number  of  turquois  stones,  at  105.  6d.  per 
thousand,  or  at  any  other  price  whatever;  and  the  now  plaintiff  did  not 
count  the  said  last-mentionied  turquob  stones ;  and  neither  did  the  now 
defendant  take  the  said  last-mentioned  turquois  stones  away,  nor  did  the 
now  plaintiff  take  the  same  or  any  of  them  to  the  house  of  the  now 
defendant ;  and  the  now  plaintiff  did  not  leave  at  the  house  of  the  now 
defendant  any  bill  of  parcels  of  the  said  turquois  stones ;  and  the  now 
defendant  did  not,  on  the  said  31st  day  of  July,  or  at  any  other  time,  buy 
at  the  shop  of  the  said  Lyon  Samuel  the  said  parcel  of  turquois  stoaes 
secondly  above  mentioned ;  and  the  said  parcel  of  turquois  stones 
secondly  above  mentioned  were  not  sealed  by  the  now  defendant  in  the 
presence  of  the  now  plaintiff  in  the  shop  of  the  said  L.  S."  That 
defendant  afterwards,  to  wit,  on,  &c.,  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  forced  and  compeUed  plaintiff  to  find 
*7121  ^^^^^  ^^  ^^^'  ^''  ^^  answer  the  said  indictment,  and  to  *enter  into 
a  recognisance,  &c.,  before,  &c.,  in  the  sum,  &c.,  that  plaintiff 
should  personally  appear,  &c.,  and  there  to  plead,  &c.,  and  take  his  trial 
on  the  said  indictment,  &c.  Which  said  indictment  our  said  lady  the 
queen,  &c.  (certiorari.)  That  defendant,  afterwards,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  prosecuted,  and  caused  to 
be  prosecuted  the  indictment  against  plaintiff,  until  plaintiff  afterwards, 
to  wit,  at  the  sittings,  &c.,  (27th  November,  in  the  same  year,  in  London,) 
before  Thomas  Lord  Denman,  &c.,  was,  in  due  manner  and  by  due 
course  of  law,  acquitted  of  the  said  premises  in  the  said  indictmeat 
charged  upon  him,  by  a  jury  of  the  said  city  of  London ;  and  where- 
upon, &c.  (judgment  thereon  in  Hilaiy  term ;)  as  by  the  record,  &c.  By 
means  of  which  said  several  premises  plaintiff  hath  been  and  is  greatly 
injured,  &c. 

Plea,  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
last  term,  the  counsel  for  the  plaintiff  confined  his  case  to  the  assignment 
of  perjury  respecting  the  transaction  on  4th  May,  1843.  The  defendant  s 
eounsel  insisted  that  the  action  was  not  maintainable  if  there  was  reasons- 
ole  and  probable  cause  for  the  indictment,  although  one  pf  the  assign- 
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ments  of  peijary  might  be  groundless ;  and  he  contended  that  he  was 
entitled  to  produce  evidence  to  show,  that  there  was  reasonable  and  pro- 
bable cause  for  the  assignment  of  perjury,  respecting  the  transaction  of 
31st  July,  1843 :  but  the  Lord  Chief  Justice  refused  to  receive  this  evi- 
dence, and  directed  the  jury  to  confine  their  attention  to  the  evidence 
respecting  4th  May,  1845.     Verdict  for  plaintiff. 

*W.  H.  Watson  now  moved  (a)  for  a  new  trial,  on  the  ground  r«7iQ 
of  misdirection,  and  the  improper  rejection  of  evidence.  The  '> 
action  cannot  be  supported  if  there  be  reasonable  and  probable  cause  for 
any  substantive  charge  in  the  indictment ;  for  then  the  indictment  is  not 
preferred  without  reasonable  and  probable  cause.  This  point  was  raised 
in  Delisser  v.  Towne^  1  Q.  B.  333  ;  but  the  verdict  in  that  case  was  after- 
wards entered  by  consent  of  counsel ;  and  the  argument  as  to  this  is  not 
reported.(6)  ifetfrf  v.  Tay/or,  4  Taunt.  616,(c)  is  certainly  an  authority 
against  the  defeudant :  but  an  opposite  doctrine  was  laid  down  by  Lord 
Mansfield,  and  Lord  Loughborough,  in  Johnstone  v.  Sutton^  1  T.  R. 
510,  547.(<^)  Proof  of  the  reasonableness  of  the  indictment  as  to  one 
assignment  must,  at  any  rate,  be  some  evidence  to  negative  malice.  The 
pleader  who  draws  the  indictment  may,  on  inaccurate  instructions,  add 
to  a  true  assignment  of  perjury  other  assignments  which  turn  out  to  be 
groundless:  can  such  an  addition  entitle  the  party  acquitted  on  these  to 
maintain  an  action  ?  If  an  indictment  contained  twenty  counts,  and  the 
defendant  were  found  guilty  on  nineteen,  and  acquitted  on  the  twentieth, 
could  he  bring  an  action  for  malicious  prosecution,  and  exclude  all  con- 
sideration of  the  verdict  and  judgment  on  the  nineteen  ? 

Cur.  adv.  vulL 

Lord  Dekman,  C.  J.,  in  this  term,  (April  25th,)  delivered  the  judgment 
of  the  court. 

This  was  an  action  for  a  malicious  prosecution  for  *perjury.  r«7|4 
The  indictment  for  perjury  contained  two  assignments  of  perjury.  ^ 
The  plaintiff,  as  to  one  of  these  only,  gave  evidence  to  show  that  the  charge 
was  malicious,  and  without  reasonable  or  probable  cause,  and  left  the 
case  there  ;  and  the  jury  found  a  verdict  for  him.  A  new  trial  has  been 
moved  for,  on  the  ground  that  the  defendant  was  not  permitted  to  show 
that  there  was  reasonable  and  probable  cause  for  the  charge  contained  in 
the  other  assignment  for  perjury.  The  court,  upon  consideration,  is  of 
opinion  that  such  evidence  was  not  admissible :  and  the  rule  must  be 
refused.  Rule  refused. 

(a)  Before  Lord  Denman,  C.  J^  Patteson,  Williams  and  Wiglitrnan,  Js. 
(6)  See  1  Q.  B.  337,  note  (a).  (c)  See  1  Q.  B.  339,  note  (6) 

{if)  See  Sutton  t.  Joknatoiu,  1 T.  R.  493,  507,  508. 
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DOE  on  the  demises  of  ELIZABETH  CROSS  and  Others  against 

CROSS.     Friday,  Jpril  llth. 

P^  being  in  India,  in  1840,  executed  the  following  instrument,  attested  by  two  witneflsn. 

«  Know  all  men,"  &c^  **  tliat  I  make,*'  &c.  E.  my  •^  lawfiil  attorney,  ibr  me  in  my  name  an^ 
to  ray  use  to  ask,  demand,^*  &c.,  *^  or  receive  the  possession  of^  or  produce  ot,  the  rent  of  the 
freehold  of,  -*  &c  **  And  I  do  empower  her,  the  said"  £^  **■  to  hold  and  retain  all  proceeds 
of  the  said  property  for  her  own  use,  until  I  may  remrn  to  England,  and  claim  poesesb^v 
in  person ;  or,  in  tiie  event  of  my  death,  I  do  hereby,  in  my  name,  anign  and  deliver  R) 
the  said"  E.  « the  sole  claim  to  the  before-mentioned  property,  to  be  held  by  her  doling 
her  life,  and  disposed  of  by  her  as  she  may  deem  proper  at  the  time  of  her  death:  at  thf 
same  time  I  wish  it  to  be  understood  that  I  claim  all  right  and  title  to  the  said  property  oa 
my  arrival  in  Great  Britain,  when  the  term  of  the  said"  £.'s  "oocapaacy  shall  be  oooa* 
dered  at  an  end."    « In  witness,"  &c. 

The  instrument  was  acted  on  as  a  power  of  attorney  by  E.  AAerwards  P.  died  in  Indiii, 
without  returning  to  Great  Britain,  and  left  £.  surviving: 

Heldj  that  the  instrument  operated,  on  P.  s  death,  as  a  devise  to  £. 

Ejectment  for  messuages  and  lands  in  Oxfordshire. 

On  the  trial,  before  Platt,  B.,  at  the  last  Oxfordshire  assizes,  it  ap- 
peared that  the  title  of  the  lessor  of  the  plaintiff,  on  the  first  and  third 
demises,  depended  upon  the  effect  of  the  instrument  hereafter  set  out 
•7151  P^^^r  Cross,  being  tenant  in  fee-simple  of  the  property,  and  •being 
at  that  time  a  soldier  on  service  in  the  East  Indies,  executed  the 
following  paper,  which  was  attested  by  two  witnesses. 

«  Know  all  men  by  these  presents,  that  I,  No.  375,  Peter  Cross,  pri- 
vate soldier,'*  &c.,  «at  present  serving  at  Deesa,  in  the  East  Indies,  for 
divers  considerations  and  good  causes  me  hereunto  moving,  have  made, 
ordained,  appointed,  and  by  these  presents  do  make,  ordain,  constituH 
and  appoint  my  mother,  Elizabeth  Cross,  widow,  of,"  &c.,  <<  my  true 
and  lawful  attorney,  for  me  in  my  name,  and  to  my  use  to  ask,  deiDand, 
recover  or  receive  the  possession  cf,  or  produce  of,  the  rent  of  the  free- 
hold of  a  house  and  five  acres  of  land,  my  property,  in  virtue  of  the  next 
of  kin  of  my  father,  deceased  on  the  31st  day  of  August,  1836.  And! 
do  empower  her,  the  said  E.  C,  to  hold  and  retain  all  proceeds  of  the 
said  property  for  her  own  use  until  I  may  return  to  England,  and  claim 
possession  in  person ;  or,  in  the  event  of  my  death,  I  do  hereby,  in  my 
name,  assign  and  deliver  to  the  said  E.  C,  the  sole  claim  to  the  before- 
mentioned  property,  to  be  held  by  her  during  her  life,  and  disposed  of  by 
her  as  she  may  deem  proper  at  the  time  of  her  death :  at  the  same  time 
I  wish  it  to  be  understood,  that  I  claim  all  right  and  title  to  the  said  pro- 
perty on  my  arrival  in  Great  Britain,  when  the  term  of  the  said  E.  C.*s 
occu])ancy  shall  be  considered  at  an  end.  In  witness  whereof,  I  do  hereby 
set  my  hand,  at,"  &c.  "4th  September,  1840." 

Elizabeth  Cross  acted,  upon  this  instrument,  as  the  attorney  of  Peter 
Cross.  He  afterwards  died  in  India,  never  having  returned  to  Great  Bri- 
tain, and  left  Elizabeth  Cross  suniving  him.     The  lessor  of  the  plaintiff, 

^7161     ^^  ^^  ^^^  ^^^  ^"^  ^^^^^  demises,  made  title  under  the  above  'in- 
strument as  a  devise  of  the  property  to  Elizabeth  Cross.    IT* 
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learned  baron  reserved  leave  to  enter  a  nonsuit  on  this  point :  subject  to 
which  the  plaintifT  had  a  verdict  on  the  first  and  third  demises.  On  the 
other  demises,  a  verdict  was  found  for  the  defendant. 

Keating  now  moved  according  to  the  leave  reserved.  No  case  can  be 
shown  in  which  an  instrument,  intended  to  take  effect  during  the  life  of 
the  party  executing  it,  has  been  treated  as  a  will.  [Lord  Denman,  C.  J. 
The  part  of  this  instrument  which  constitutes  the  will  is  not  so  intended. 
If  I  lease  to  a  man  for  years,  and  grant  him  the  land  after  my  death,  by 
one  instrument,  will  not  the  latter  part  take  effect  as  a  will  ?]  Not  if  the 
instrument  be  acted  upon  as  a  lease.  [Wightman,  J.  May  not  I  writ« 
a  will  on  the  same  piece  of  paper  with  a  lease?]  Would  a  deed  reserv* 
ing  a  life-estate  to  the  settlor,  and  creating  an  estate  in  remainder,  operate 
as  a  will?  It  has  been  held  that  it  may,  where  the  deed  has  never  been 
parted  with  or  acted  upon  during  the  life  of  the  party;  AUomey- General 
V.  JoneSj  3  Price,  369  :(a)  but  even  that  decision  has  been  impugned  ; 
1  Jarman  on  Wills,  17,  (ch.  2.)  Suppose  the  party  had  come  to  England, 
avoiding  thereby  the  power,  could*  it  afterwards  have  operated  as  a  will  ? 

Lord  DcNMAX,  C.  J.  I  cannot  see  the  least  ground  for  doubt  in  this 
case.  The  party  has  power  to  dispose  of  the  property ;  he  executes  the 
instrument  as  a  will ;  and  he  does  dispose.  If  a  man,  being  in  India,  by 
a  deed-poll  gives  something  to  his  mother,  and  adds,  <«I  *also  T*-i\n 
devise  and  bequeath^'  so  and  so,  why  are  we  to  say  that  is  not  a 
will  ?  What  principle  of  law  is  there  to  prevent  it  from  being  a  will  ? 
We  are  called  upon  to  create  a  new  and  arbitrary  rule  for  the  purpose  of 
getting  rid  of  a  disposition  of  property  made  in  the  event  of  the  death 
of  the  party  disposing. 

Pattcson,  J  Mr.  Keating  relies  upon  the  difficulty  suggested  as 
arising  upon  the  provision  which  applies  only  to  the  event  of  the  party  not 
returning  from  India.  That,  however,  is  confined  to  the  power  of  attor- 
ney, which  is  to  operate  immediately.  The  main  object  of  the  instrument 
is  the  will ;  which  is  to  operate  as  such  upon  his  death,  whether  the  rest 
of  the  instrument  continue  in  force  for  the  meantime  or  not. 

Williams,  J.  The  power  of  attorney  operates  in  one  event  only,  and 
for  a  certain  time.  But  it  by  no  means  follows  that  the  instrument  may 
not  take  efiect  as  a  will,  in  the  event  of  the  party's  death. 

Wightman,  J.  Mr.  Keating  appears  to  admit  that  this  instrument  would 
be  a  will  if  it  contained  only  the  disposing  part.  But  it  does  not  follow, 
from  other  provisions  being  inserted,  that  such  part  is  not  to  operate. 

Rule  refused. 

(a)  See  Tonipaon  v  Browtu^  3  M.  &  K.  32,  35. 
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*718]    'ELIZA  ANN  EADES  against  BOOTH.     T\tetday,  JprU  21tf. 

An  infant  was  admitted  to  sue  by  her  ftther  and  next  fnend,  on  a  petition  ngned  for  Im  bf 
the  father,  and  on  affidavit  verifying  the  signature  and  stating  that  the  in&nt  was  onlf 
twenty-one  months  old,  and  unable  to  vmte  or  make  her  mark. 

Spinckes  moved  that  the  plaintiflT)  an  infant,  might  be  permitted  to  sue 
by  her  father  and  next  friend.  The  application  had  been  made  to  a  judge 
at  chambers  on  a  petition  of  the  infant,  (addressed  to  the  Lord  Chief  Jus- 
tice,) stating  that  she  had,  as  she  was  advised,  a  good  cause  of  action 
against  the  defendant  for  injuries  sustained  by  her  by  the  defendant's 
horse  and  cart  running  against  her  through  the  negligence  of  defendant, 
&c.,  and  that  she  had  lately  commenced  an  action  against  him  in  this 
court  for  the  same  injuries.     The  petition  concluded  as  follows. 

«« But,  in  regard  that  the  petitioner  is  an  infant  under  the  age  of  twenty- 
one  years,  to  vrit,  of  the  age  of  twenty  months,  your  petitioner,  by  her 
father,  George  Eades,  humbly  prays  your  lordship  to  permit  her  to  prose- 
cute the  said  action  by  the  said  George  Eades,  her  father  and  next  iirieDd. 
And  your  petitioner  will  ever  pray,  &c. 

«(  Eliza  Ann  Eades. 

<<  Signed  by  me  for  her,  being  her  father  and  next  friend, 

«(  George  Eades." 

Underneath  was  written  a  consent,  subscribed  by  George  Eades,  that 
the  plaintiff  should  prosecute  by  him. 

The  petition  not  being  signed  by  the  infant  herself,  the  learned  judge 
referred  the  case  to  the  full  court.  Affidavit  was  made  by  a  party  vl^o 
stated  himself  to  be  attorney  for  the  plaintiff  in  this  action,  verifying  the 
*71Q1  *^igii^^i^res  of  George  Eades,  and  deposing  further  that  Eliza  Ann 
Eades  was  an  infant  of  the  age  of  twenty>one  months,  and  unable 
to  write  or  make  her  mark  ;  that  she  had  lost  her  right  arm  in  consequence 
of  the  injuries  for  which  this  action  was  brought ;  «<  and  that,  for  the  above 
reasons,  the  said  plaintiff  is  totally  unable  to  sign  the  necessary  petition 
for  leave  to  sue  the  said  defendant  by  her  next  friend.''  The  deponent 
added  that,  in  his  judgment  and  belief,  the  injuries  were  a  good  cause  of 
action.     On  this  statement, 

The  Court  (a)  granted  the  prayer  of  the  petition. 

(a)  Lord  Denman,  C.  J.,  Patteson,  WiUiams,  and  Coleridge,  Js. 
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The  QUEEN  against  WILUAM  JONES.     Wednesday,  Jpril  22d. 

Stat  6  &  7  Vict  c.  36,  t.  1,  exempts  from  parochial  and  other  rates  all  land,  houses,  &c., 
•^  belonging  to  any  society  instituted  for  purposes  of  science,  literature,  or  the  fine  arts  ex- 
ciuaively,  either  as  tenant  or  owner,  and  occupied  by  it  for  the  transaction  of  its  business," 
*<  proTided  that  such  society  shall  be  supported  wholly  or  in  part  by  annual  voluntary  con- 
tributions,  and  shall  not,  and  by  its  laws  may  not,  make  any  dividenil,"&c.,  **  in  money  unto 
or  between  any  of  its  members/' 

Heid  that,  to  come  within  this  exemption,  a  society  must  have  an  express  law  prohibiting  any 
such  dividend,  &c. 

StmbUf  that  a  society,  instituted  for  the  diffusion  of  religions  principles  and  sentiments,  though 
by  literary  means,  (such  as  tlio  Religious  Tract  Society,)  b  not  within  the  exemption. 

Om  appeal  by  a  rate-payer  of  the  parish  of  St.  Gregory  by  St.  Paul  in 
the  city  of  London  (a)  against  the  certificate  after  mentioned,  the  sessions 
annulled  the  certificate  and  allowed  the  appeal,  subject  to  the  opinion  of 
this  court  upon  a  special  case,  the  material  parts  of  which  were  as  follows. 

The  certificate  was  granted  by  the  barrister  *appointed  to  cer-  rs^on 
tify  rules  of  Friendly  Societies,  under  the  provisions  of  stat.  6  &  7  ^  ^ 
Vict.  c.  36,  in  favour  of  a  society  called  the  Religious  Tract  Society.  The 
s^jiid  certificate  was  granted  by  the  barrister  after  the  performance  of  all 
the  formal  preliminaries  required  by  the  act,  and  was  regularly  given  by 
him  on  the  proper  copies  of  ihe  laws,  rules  and  regulations  for  the  man- 
agement of  such  society,  in  the  following  terms.  «<  I  hereby  certify  that 
this  society  is  entitled  to  the  benefit  of  an  act  passed  in  the  sixth  and 
bevenih  years,"  &c.,  •«  entitled,"  &c.  "John  Tidd  Pratt,  the  barrister 
at  law  appointed,"  &c.  "  I8th  October,  1843."  One  of  such  copies, 
xvhen  duly  certified  as  aforesaid,  was  returned  to  the  said  society; 
another  copy  was  retained  by  such  barrister;  and  the  other  of  such  copies 
was  transmitted  by  him  to  the  clerk  of  the  peace  for  the  city  of  London, 
and  was  duly  allowed  and  confirmed  at  the  general  quarter  sessions  for 
the  said  city,  and  filed  by  the  said  clerk  of  the  peace.  The  respondent 
W.  Jones  was,  at  the  time  of  granting  the  said  certificate,  and  thence 
has  been  and  still  is,  the  superintendent  and  corresponding  secretary  of 
the  said  society. 

Certain  bouses  and  premises  in  the  said  parish  then  belonged,  and 
thence  have  belonged,  and  still  belong,  to  the  said  society,  and  then  were 
and  thence  have  been  and  still  are  occupied  exclusively  for  the  transac- 
tion of  its  bu2>iness,  and  for  carrying  into  effect  its  purposes ;  and  the  said 
respondent  claimed  on  the  part  of  the  said  society  to  be  exempted  by  vir* 
tue  of  the  said  recited  act  and  the  said  certificate  from  a  rate  made  on  4th 
January,  1844,  for  the  relief  of  the  poor  of  the  said  parish,  and  in  which 
the  appellant  was  and  is  duly  rated. 

The  Religious  Tract  Society  was  instituted  in  1799.     It  is  conducted  by 

(0)  The  appellant,  by  hid  petition  and  appeal  to  the  London  quarter  sessions,  stated  tliat 
he  u'Hi  assesi^ed  to  a  rate  made  for  the  relief  of  the  poor  of  the  above  parish,  on,&c  ;  that  tlio 
Religious  Tract  Society  were  asse:!se.l  to  the  same;  and  that  they  claimed  exemption  under 
the  boxrister's  certillrate.  .  , 

2m2 
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*7211  ^  committee,  annually  chosen  at  its  "general  meeting,  and  com- 
posed of  an  equal  number  of  members  of  the  Church  of  England 
and  of  Protestant  dissenters.  It  publishes  and  circulates  religious  boob 
and  treatises  in  foreign  countries  as  well  as  throughout  the  British  dominions. 
Some  of  these  books  and  treatises  are  exclusively  and  directly  religious, 
and  make  known  the  great  essential  truths  of  religion  as  set  forth  in  the 
doctrinal  articles  of  the  Church  of  England  ;  and  the  remainder,  contpris- 
ing  treatises  on  subjects  of  science,  as  light,  heat,  electricity,  zoology,  &c., 
are  written  so  as  to  render  scientific  information  subservient  to  the  diffu- 
sion of  religious  principle  and  feeling.  The  following  is  a  copy  of  (be 
laws,  rules  and  regulations  of  the  society  on  which  the  certificate  was 
granted. 

«  Religious  Tract  Society,  Instituted  1799."  (Then  follow  the  names 
of  the  treasurer,  secretaries,  &c.) 

«« Regulations  of  the  Society : — 1.  That  this  society  be  denominated  the 
Religious  Tract  Society,  the  object  of  which  is  the  circulation  of  small  reli- 
gious books  and  treatises  in  foreign  countries  as  well  as  throughout  the 
British  dominions.  2.  lliat  a  donation  of  ten  guineas  constitute  a  mem- 
ber for  life.  3.  That  every  annual  subscriber  paying  half  a  guinea  a 
year  or  more  be  considered  as  a  member.  4.  That  the  subscriptions  soli- 
cited be  employed  as  a  means  of  enabling  the  society  to  distribute  aod 
sell  the  tracts  at  a  cheap  rate.  5.  That  subscribers  be  allowed  to  pur- 
chase at  reduced  prices.  6.  That  a  committee  be  annually  appointed  in 
London  to  conduct  the  business  of  the  society,  consisting  of  four  ministers 
and  eight  laymen ;  and  that  three  ministers  and  six  laymen,  who  hare 
roost  constantly  attended,  shall  be  eligible  for  re-election  the  ensuing  year; 
*722i  ^^^  *^^^^  ^^^  committee  for  the  time  being  be  appointed  to  fill  op 
^  vacancies.  7.  That  a  corresponding  committee  be  appointed  ia 
different  parts  of  the  United  Kingdom,  with  a  view  to  promote  the  objects 
of  the  society  by  encouraging  the  distribution  of  religious  tracts  by  indi* 
viduals  or  by  local  societies  formed  for  that  purpose,  and  to  obtain  sub- 
scriptions or  collections  in  aid  of  its  funds.  8.  That  the  treasurer,  sec^^ 
taries,  and  trustees,  be  considered  as  members  of  the  committee.  9.  That 
the  committee  be  authorized  to  grant  to  clergymen  or  other  ministen,vho 
may  make  collections  for  the  society,  a  return  of  tracts,  if  required,  to  die 
amount  of  one-half  of  such  collections ;  and  that,  when  their  remittances 
at  one  or  more  periods  shall  amount  to  twenty  guineas  or  upwards,  the 
clergyman  or  minister  be  considered  a  member  for  life,  and  be  presented 
with  a  set  of  the  society's  first  series  of  tracts.  10.  Empowering  a  com- 
mittee to  nominate  honorary  members  from  among  persons  in  foreign  parts. 
11.  That  an  annual  meeting  of  the  society  be  held  in  the  month  of  May* 
when  a  treasurer,  committee,  and  secretaries,  shall  be  chosen.  12.  That 
the  tracts  be  paid  for  on  delivery.  The  43d,  44th,  and  45th  reports  of 
the  society,  together  with  the  address,  catalogues,  appendices,  and  doca- 
nents  annexed  thereto  respectively,  and  of  which  a  list  was  eirep  la  the 
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tnUe  of  contents  prefixed  to  each  of  the  said  reports,  were  to  be  taken  as 
part  of  this  case  and  descriptive  of  the  objects  of  the  society ;  and  might 
be  referred  to  by  either  party  on  the  argument. 

The  books  and  treatises  so  disseminated  by  this  society  consist  partly 
of  old  vrorks  in  which  there  is  no  copyright,  and  partly  of  works  which 
baye  been  written  for  the  society,  and  the  copyright  of  which  *be«  r*7f)9 
longs  to  them ;  and  among  these  works  are  translations  from 
foreign  languages  into  English,  and  also  original  compositions  in  and 
translations  from  English  into  upwards  of  ninety  languages  and  dialects 
of  other  countries  in  which  they  have  been  circulated.  Of  these  books 
and  treatises  a  very  large  number  (the  issue  thereof  by  the  said  society 
having  frequently  amounted  during  the  period  of  twelve  months  to  not  less 
than  twenty  millions)  are  annually  published  by  the  society,  and  circu- 
lated in  Great  Britain  and  foreign  countries,  partly  gratuitously,  and  the 
remainder  sold  at  fixed  prices  to  any  persons,  whether  members  of  the 
society  or  not,  desirous  of  purchasing  the  same.  The  society  is,  and 
always  has  been,  supported  by  voluntary  contributions,  aided  by  the  pro- 
ceeds, after  paying  all  expenses,  of  such  of  the  books  and  treatises  as  are 
sold  ;  and  the  whole  of  its  funds  derived  from  both  sources  are,  and  always 
have  been,  applied  to  no  other  purpose  or  object  than  that  of  maintaining 
and  extending  the  circulation  of  the  society's  books  and  treatises,  with  a 
view  to  the  dissemination  of  religious  opinions  and  sentiments  consistent 
with  those  commonly  termed  evangelical,  in  manner  aforesaid,  except  that 
assistance  in  money  or  papers  is  occasionally  granted  to  societies  esta- 
blished in  foreign  countries  for  promoting  similar  objects. 

No  dividend,  gift,  or  bonus  in  money,  is  or  ever  has  been  made  unto  or 
between  any  of  the  members  of  or  subscribers  to  the  said  society. 

The  appellant,  notwithstanding,  contended  that,  in  the  absence  of  any 
express  regulation  prohibiting  such  use  of  the  society*s  funds  or  property, 
it  was  not  within  the  protection  of  the  statute.  The  respondent,  on  the 
*other  hand,  alleged  that,  although  there  was  no  such  express  p*724 
regulation,  any  such  use  of  the  dociety*s  funds  or  property  would  ^ 
be  in  direct  contravention  of  the  constitution  and  objects  of  the  society, 
and  was,  therefore,  impliedly  prohibited  ;  and  consequently  that  no  such 
dividend,  gift,  division,  or  bonus  in  money  within  the  neaning  of  the  act 
might  by  its  laws  be  made. 

The  question  for  the  court  was,  whether  the  Religious  Tract  Society  was 
and  is  a  society  entitled  to  the  certificate  of  exemption,  against  the  barris- 
ter's decision  in  granting  which  the  said  appeal  was  made.  If  this  court 
should  answer  this  question  in  the  affirmative,  the  order  of  sessions  was  to 
be  quashed,  and  the  certificate  to  stand  confirmed ;  otherwise  the  order  to 
Mtand  confirmed. 

B.  C.  RMnsorij  in  support  of  the  order  of  sessions. 

First:  Stat.  6  &  7  Vict.  c.  36,  s.  l,(a)  provides  that  no  person  shall  be 

(a)  Tlie  act  it  cited  more  at  b^co  la  tne  next  easCi  pp.  730,  731. 
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assessed  to  any  county,  parochial  or  other  local  rates  or  cesses  in  respect 
of  any  land,  houses,  &c.,  belonging  to  any  society  answering  the  descrip- 
tion therein  contained,  «<  provided  that  such  society  shall  be  supported 
wholly  or  in  part  by  annual  voluntary  contribution,  and  shaU  not,  and  by 
its  laws  may  not^  make  any  dividend,  gift,  division,  or  bonus  in  money 
unto  or  between  any  of  its  members."  This  section  appears  to  require, 
not  only  that  in  point  of  fact  no  such  dividend,  &c.,  be  made,  but  that 
the  laws  of  the  society  should  expressly  prohibit  it.  Even  supposing, 
therefore,  that  in  the  case  of  The  Religious  Tract  Society  no  pecuniary  ad- 
vantage whatever  is  derivable  by  its  members,  (which  is  scarcely  the  fact, 

*7251  ^i^^s"^^^'^  ^S'  ^y  ^"^^  ^>  'members  are  permitted  to  purchase  the 
works  published  by  the  Society  at  reduced  prices,)  it  would  not 
be  within  this  provision  of  the  act,  as  none  of  the  rules  prohibit  the  de» 
riving  of  such  advantage,  or  render  it  impossible.  Secondly:  The  ex- 
emption from  rating  is  confined  to  «  any  society  instituted  for  purposes  of 
science,  literature,  or  the  fine  arts  exclusively."  This  cannot  be  called  a 
society  instituted  for  either  of  these  purposes  «  exclusively,"  if  at  all. 
Science  and  the  fine  arts  are  of  course  out  of  the  question ;  and,  with  re- 
spect to  literature,  the  Society  can  only  be  said  to  be  concerned  with  it 
as  auxiliary  to  religious  purposes.  Its  main  object  is  the  distribution  of 
tracts  of  a  purely  religious  character:  and,  although  it  does  also  distri- 
bute treatises  of  a  scientific  or  popular  character,  these  also  are  made  sub- 
servient to  the  same  general  purposes  described  in  the  case  as  «<  the  dis- 
seminatio:i  of  religious  opinions  and  sentiments  consistent  with  those 
commonly  termed  evangelical."  Nor  is  the  ordinary  class  of  the  Society's 
publications  of  such  a  character  as  to  answer  the  ordinary  meaning  of  tbe 
word  "literature."  (Several  extracts  from  the  tracts  of  the  Society, 
made  part  of  the  case  by  the  terms  of  it,  were  read  by  counsel  in  support 
of  this  argument.) 

Talfourdj  Seijt.,  control.  First :  The  act  undoubtedly  requires  that  a 
society,  to  claim  its  exemption,  not  only  shall  not,  but  <<by  its  laws  may 
not,"  make  any  distribution  of  profits.  But  it  is  not,  therefore,  necessaiy 
that  this  restriction  should  be  nakedly  stated  in  a  negative  form  in  its 
rules.  It  is  quite  suificient  that  the  laws  of  the  society  not  only  ratify  no 
such  distribution,  but,  by  specifying  the  objects  of  the  society  in  such  a 
*72f)1  *'^^'^^^''  ^s  ^o  negative  the  supposition,  virtually  exclude  it ;  and 
"■     that  is  the  case  here. 

Secondly :  This  is  a  society  possessing  the  copyright  of  many  literaiy 
works,  and  employing  literary  men,  learned  in  various  languages,  for  tbe 
production  and  distribution  not  only  of  religious  tracts  in  the  ordinary 
sense,  but  also  of  works  of  scientific  and  general  instruction.  To  argue 
tnat,  because  there  is  an  ulterior  object,  the  dissemination  of  what  is  be- 
lieved to  be  religious  truth,  therefore  the  purposes  of  the  society  are  not 
purposes  of  literature,  is  to  misconstrue  the  meaning  with  which  those 
words  are  used  in  the  act  ;  and  to  explain  <<  instituted  for  purposes  of 
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science,  literature,"  &c.,  as  meaning,  «  having  science,  literature,  &c., 
for  its  ultimate  end  or  object."  That  would  be  an  interpretation  convey- 
ing no  intelligible  sense.  Mere  literature  never  can  be  an  ultimate  end 
or  object.  It  is  always  a  means  used  toward  the  attainment  of  an  end. 
Whether  that  end  be  simply  amusement,  or  the  acquisition  of  knowledge 
on  particular  subjects,  or  of  knowledge  generally,  still,  in  every  case, 
literature  is  only  employed  as  a  necessary  means  for  obtaining  it.  To 
say,  therefore,  that  a  society  is  instituted  for  purposes  of  literature  must 
mean  that  its  subject-matter,  that  about  which  it  is  conversant,  is  litera- 
ture. Then,  however,  it  is  contended  that  these  religious  publications 
are  not  « literature"  in  its  ordinary  sense.  But  literature  is  a  general 
word,  applicable  to  many  subjects.  We  constantly  speak  of  the  «  reli- 
gious literature"  of  the  day.  And  it  would  be  a  very  unnecessary  limita- 
tion of  the  words  of  the  statute,  to  contend  that  this  or  that  class  of 
literature  was  meant  to  be  excluded,  or  this  or  that  class  alone  in  con- 
templation. On  this  view  of  the  subject,  «  The  ^Religious  Tract  r^j.yj 
Society"  is  institutcr^  for  literary  purposes ;  instituted,  no  doubt, 
with  the  ulterior  purpose  of  advancing  religion,  but  by  literary  means. 
Its  purposes  are  also,  in  this  sense,  «<  exclusively"  literary ;  that  is  to  say, 
it  proposes  to  produce  the  end  it  contemplates  by  the  ditiusion  of  religious 
literature  alone  ;  not,  as  other  religious  societies  may  do,  partly  by  other 
means,  as  by  the  employment  of  missionaries.  This  appears  plainly 
from  its  rules,  and  the  description  given  of  it  in  the  case.  Nor  is  it  con*, 
ceivable  that  a  society,  concerned  in  what  may  truly  be  regarded  as  the 
highest  branch  of  all  literature,  should  not  have  been  intended  by  the 
legislature  to  enjoy  the  exemption. 

Lord  Denman,  C.  J.  It  appears  to  me  that  the  first  question  is  free 
from  doubt.  I  cannot  read  the  requisition  of  the  statute  otherwise  than 
as  importing  that  a  society,  to  enjoy  the  privilege  of  the  act,  must  adopt 
some  express  rule  preventing  the  making  of  any  dividend,  gift,  division, 
or  bonus  in  money ;  and  I  do  not  think  it  enough  that  its  laws  should 
contain  nothing  to  countenance  such  sharing  of  profits.  This  is  sufficient 
for  the  decision  of  the  present  case.  But,  inasmuch  as  this  difficulty  may 
be  removed  at  once  by  the  adoption  of  an  additional  rule,  it  may  be  ad- 
visable, though  not  necessary,  to  remark  how  the  other  provisions  of  the 
act  bear  on  this  society.  It  has  been  argued,  with  great  force  and  elo- 
quence, that  its  purposes  are  literary  in  the  true  sense  of  the  word.  But 
it  is,  in  ordinary  language,  a  <«  religious"  society ;  one  for  "  religious" 
purposes  ;  and,  when  we  are  pressed  with  the  argument  that  it  could  not 
be  intended  to  exclude  such  societies  from  the  benefit  of  the  act,  I  think 
it  is  still  less  credible  that,  if  *the  legislature  intended  to  include  r«728 
((  religious"  purposes,  they  would  not  have  been  specified,  and 
at  the  head  of  the  list.  At  least,  I  think  the  question  so  doubtful 
(without  feeling  myself  called  upon  to  give  an  express  opinion)  that  I 
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should  hesitate  to  say  that  the  word  «  religious"  is  included  within  the 
word  *«  literary." 

Patteson,  J.  I  am  also  of  opinion  that  the  first  objection  is  fatal ; 
the  words  of  the  act  import  that  the  society  must  have  a  prohibitory  law. 
As  to  the  other  point,  it  is  not  necessary  to  decide  it  conclusively ;  but, 
as  at  present  advised,  I  think  this  not  a  society  within  the  meaning  of  the 
act.  No  doubt  it  has.  purposes  of  a  far  higher  nature  than  those  of  lite- 
rature ;  but  «<  literary"  I  think  they  are  not ;  still  less  «<  exclusively" 
literary.  The  real  purpose  is,  the  dissemination  of  religious  principles 
and  feeling. 

Williams,  J.  As  to  the  first  point,  I  concur  in  the  judgment  of  the 
court.  As  to  the  second,  any  opinion  which  I  may  give  is  extra-judicial 
only  ;  but  I  cannot  think  this  a  society  instituted  exclusively  for  literary 
purposes.  It  may  use  literary  means ;  but  not  fi>r  purposes  ordinarily 
called  literary. 

WiGHTMAN,  J.  I  likewise  concur  as  to  the  first  point.  With  respect 
to  the  other,  I  should  feel  myself  under  great  difficulty  if  I  were  required 
to  say  that  this  is  a  society  instituted  exclusively  for  purposes  of  litera- 
ture ;  but  it  is  not  necessary  to  give  a  decided  opinion. 

Order  of  sessions  confirmed. (a) 

(a)  Reported  by  H,  MawaU,  E^.    See  the  next  two  cases. 

•729]         •[The  two  following  cases,  decided  in  Trinity  term,  1846,  and 
Hilary  vacation,  1848,  may  conveniently  be  inserted  here.] 

The  QUEEN  against  POCOCK.     Wednesday,  June  3d,  1846. 

By  tho  rules  of  a  society,  it  was  provided,  That  this  institution  sliould  be  desipiated  Tbe  1  *■ 
stitution  for  promoting  ethication  of  the  labouring  and  manufacturing  classes  of  scriefr  oT 
every  religious  persuasion;  and,  fur  the  purixMC  of  making  manifest  tho  extent  ofitsoltjeiN 
tiie  title  of  the  society  should  be  tho  British  and  Foreign  School  Society ;  that  n  Kliotl 
should  be  maintained  to  educate  children  for  the  purpose  of  supporting  aud  training  ti'> 
teachers;  and  it  was  stated  that  the  grand  object  of  the  institution  was  to  promote  educa 
tion  in  general.  In  the  normal  school  for  training  teachers,  lectures  were  to  be  given  oo 
specified  branches  of  literature,  science,  and  the  fine  arts ;  also  lectures  on  the  art  of  t<^cli 
ing,  and  Bible  lessons.  Instruction  was  also  given  in  needlework.  There  were  mrtlel 
schools,  for  boys  and  girls,  **  for  the  purpose  of  elucidating  the  art  of  teaching:*'  and  it  «^^ 
stated  that  **  the  number  of  children  in  them  is  large,  in  order  to  afibrd  a  sufficient  fcap* 
and  opportunity  for  the  pupil  teachers  to  instruct  and  put  in  practice  the  science  of  teacbin?: 
the  object  of  the  institution  being  to  train  up  teachers  who  may  promote  education  aoconi- 
ing  to  the  particular  system  of  this  institution,  both  in  the  United  Kingdom  and  in  iIm* 
colonies." 

Ald^  that  tlie  society  was  not  "  instituted  for  purposes  of  science,  literature,  or  tbe  fine  «r^ 
exclusively,"  within  the  meaning  of  staL  6  &  7  Vict  c.  36,  s.  1 ;  and,  therefore,  tlist  I'le 
lands,  &C.,  belonging  to  it  were  not  exempted  by  that  statute  from  rates. 

Tlie  society  obtained  the  barrister's  certificate  under  the  act,  which  was  filed :  after  which  »» 
assessment  of  rates  was  made  under  a  local  act,  (10  G.  4,  c.  cxxviiL:)  afterwards  noto-e 
of  the  filing  was  given  to  tho  collector  of  rates,  and  to  tbe  trustees  under  that  act;  aArr 
which  another  assessment  M'as  made. 

Bdd,  that  an  appeal  made  within  four  calendar  months  next  after  the  assessment  last  men- 
tioned, though  not  within  four  calendar  months  next  after  die  assessment  first  roeotioneif 
was  in  time,  within  smt.  6  &  7  Vict  c.  36,  s.  6,  as  being  made  «  within  four  calemiar 
months  next  after  the  first  assessment**  «  after  such  exemption  shall  have  been  damti  by 
such  society.** 
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Oh  ai^ealy  on  behalf  of  Thomas  Pocock,  against  the  certificate  of  the 
barrister  appointed  to  certify  the  rules  of  Friendly  Societies,  granted  to 
the  British  and  Foreign  School  Society,  under  stat.  6  &  7  Vict.  c.  36, 
which  certificate  was  dated  22d  August,  1844,  and  was  allowed  and  con- 
firmed at  the  General  Quarter  Sessions  for  Surrey,  holden  by  adjournment 
on  9th  September,  1844,  the  sessions  dismissed  the  appeal,  subject  to  the 
opinion  of  this  court  on  a  case  which  was  substantially  as  follows. 

The  appellant  was  a  person  assessed  to  a  rate  made  ^on  the  p^-yoq 
4th  March,  1845,  by  the  trustees  of  the  South  district  of  the  par-  ^ 
ish  of  St.  George  the  Martyr,  in  the  borough  of  Southwark,  under  an  act, 
&c.,  (10  G.  4,  c.  czxviii.,  local  and  personal,  public,)  for  watching,  light- 
ing, &c.,  the  roads,  streets,  &c.,  leading  from  the  Stones  £nd,&c.,  within 
the  parish  of  St.  George  the  Martyr  in  Southwark  in  the  county  of  Surrey 

By  the  50th  section  of  stat.  10  G.  4,  c.  cxxviii.,  it  is  enacted  that  all 
charitable  institutions  within  the  said  district  shall  be  rated. 

By  stat.  6  &  7  Vict.  c.  36,  (<(  an  act  to  exempt  from  county,  borough, 
parochial,  and  other  local  rates,  lands  and  buildings  occupied  by  scientific 
or  literaiy  societies,")  it  is  enacted  (a)  that  **  no  person  or  persons  shall 
be  assessed  or  rated,  or  liable  to  be  assessed  or  rated,  or  liable  to  pay,  to 
any  county,  borough,  parochial,  or  other  local  rates  or  cesses,  in  respect 
of  any  land,  houses,  or  buildings,  or  parts  of  houses  or  buildings,  belong- 
ing to  any  society  meliiiuied  for  purposes  of  sciencej  literature^  or  the  fine 
arts  exchuively^  either  as  tenant  or  as  owner,  and  occupied  by  it  for  the 
transaction  of  its  business,  and  for  carrying  into  efiect  its  purposes,  pro- 
vided that  such  society  shall  be  supported  wholly  or  in  part  by  annual 
voluntary  contributions,  and  shall  not,  and  by  its  laws  may  not,  make 
any  dividend,  gift,  division,  or  bonus  in  money  unto  or  between  any  of 
its  members,  and  provided  also  that  such  society  shall  obtain  the  certifi- 
cate of  the  barrister  at  law"  appointed  to  certify  the  rules  of  Friendly  So- 
cieties in  England  as  thereinafter  mentioned. 

'By  the  same  statute  it  is  enacted  {h)  that  three  copies  of  the  r«'^Q| 
rules  of  such  society  shall  be  submitted  to  such  barrister,  and  such 
barrister  shall  certify  on  each  copy  that  the  society  applying  is  entitled  to 
the  benefit  of  this  statute,  or  the  grounds  on  which  the  certificate  is  with- 
held :  and  that  one  of  such  copies,  when  certified  by  such  barrister,  shall 
be  returned  to  the  society,  another  copy  shall  be  retained  by  such  barris- 
ter, and  the  other  of  such  copies  shall  be  transmitted  by  such  barrister  to 
the  clerk  of  the  peace  for  the  borough  or  county  where  the  land  or  build- 
ings, in  respect  of  which  the  exemption  is  claimed,  shall  be  situated,  and 
shall  by  him  be  laid  before  the  recorder  or  justices  for  such  borough 
or  ccunty  at  the  general  quarter  sessions,  or  adjournment  thereof,  held 
next  after  the  time  when  such  copy  shall  have  been  so  certified  and 
transmitted  to  him ;  and  the  recorder  or  justices  are  required  to  allow  and 
confirm  the  «ame ;  and  such  copy  shall  be  filed  by  the  clerk  of  the  peace 

(a)  Sect  L  (6)  Sect  3. 
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with  the  rolls  of  the  sessions  of  the  peace  in  his  custodjr,  withoat  fe^  or 
reward. 

By  the  same  statute  it  is  enacted  (a)  <<that  any  person  or  persons  as- 
sessed to  any  rate  from  which  any  society  shaU  be  exempted  by  this  act 
may  appeal  from  the  decision  of  the  said  barrister"  to  the  quarter  sessions, 
«« within  four  calendar  months  next  after  the  first  assessment  of  such  rate. 
made  after  such  certificate  shall  have  been  filed  as  aforesaid,  or  within  four 
calendar  months  next  (tfter  the  first  assessment  of  such  rate  made  after  such 
exemption  shall  have  been  claimed  by  such  society,  such  appellant  first 
*7321  S^^'^^^S  *°  '^®  clerk  or  •secretary  of  the  society  in  question," 
Iwenty-oiie  days*  notice  of  appeal  in  writing,  with  a  statement  in 
wTiting  of  the  grounds  thereof. 

The  British  and  Foreign  School  Society,  in  August,  1844,  caused  three 
copies  of  all  the  laws,  rules  and  regulations  for  the  management  thereof 
(duly  signed  and  countersigned)  to  be  submitted  to  the  barrister  appointed 
as  above,  for  the  purpose  of  ascertaining  whether  such  society  was  entitled 
to  the  benefit  of  the  last-mentioned  act :  and  such  barrister,  on  the  22d 
day  of  the  same  August,  gave  a  certificate,  on  each  of  the  said  copies, 
that  the  said  society  so  applying  was  entitled  to  the  benefit  of  the  act : 
and  one  of  such  copies,  when  so  certified,  was  returned  by  the  said  bar- 
rister to  the  said  society ;  and  another  of  the  said  copies,  w*hen  so  certi- 
fied, was  transmitted  by  the  said  barrister  to  the  clerk  of  the  peace  for 
the  county  of  Surrey,  and  by  him  laid  before  the  justices  of  the  peace  for 
the  county  of  Surrey  at  the  adjournment  of  the  general  quarter  sessions 
for  the  said  county,  held  on  9th  September,  1844,  and  by  them  allowed 
and  confirmed  ;  and  such  copy,  so  laid  before  the  justices  and  allowed 
and  confirmed,  was  filed  by  the  said  clerk  of  the  peace  with  the  rolls  of 
the  sessions  of  the  peace  in  his  custody  on  the  said  9th  September. 

The  first  assessment  after  the  certificate  was  filed  was  made  on  H 
October,  1844.  Notice  of  such  certificate  having  been  granted  and  filed 
was  given  to  the  collector  of  the  rates  on  a  certain  day  in  November, 
1844 :  but  there  was  no  proof  that  the  trustees  were  cognisant  thereof  till 
formal  notice  was  given  to  them  on  6th  February,  1845. 
"7331         *The  next  assessment  was  made  on  the  4th  March,  1845. 

The  notice  and  statement  of  the  grounds  of  appeal  is  dated, 
and  was  served,  on  7th  June,  1845 :  and  the  appeal  was  entered  and  tried 
at  the  quarter  ses.sions  for  Surrey,  holden  on  1st  July,  1845. 

The  property  in  respect  of  which  the  exemption  is  claimed  by  the 
society  consists  of  certain  lands,  houses,  and  buildings,  belonging  to  Th'! 
British  and  Foreign  School  Society,  situate  in  the  Borough  Road,  within 
the  said  district  of  the  said  parish  of  St.  George  the  Martyr. 

By  the  laws,  rules,  and  regulations  of  this  society,  and  according  to 
which  it  is  carried  on,  it  is,  amongst  other  things,  provided  that  this  insti- 
tution shall  be  designated  The  Institution  for  promoting  educatien  of  the 

(a)  Sect.  6. 
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labouring  and  manufacturing  classes  of  society  of  every  religious  persua- 
sion ;  and,  for  the  purpose  of  making  manifest  the  extent  of  its  objects, 
the  title  of  the  society  shall  be.  The  British  and  Foreign  School  Society. 

The  rules  further  provide  that  a  school  is  to  be  maintained  by  it  to 
educate  children.  It  is  to  support  and  train  up  young  persons  of  both 
sexeSy  for  supplying  teachers  to  the  inhabitants  of  all  such  places  in  the 
British  dominions,  at  home  and  abroad,  as  shall  be  desirous  of  establishing 
schools  on  the  British  system.  It  is  to  instruct  all  persons,  whether 
natives  or  foreigners,  who  may  be  sent  from  time  to  time  for  the  purpose 
of  being  qualified  as  teachers  in  this  or  any  other  country.  The  school 
is  to  be  open  to  the  public  for  the  purpose  of  exhibiting  the  system  of 
teaching  and  training. 

All  schools  which  are  supplied  with  teachers  at  the  expense  of  this 
institution  are  to  be  open  to  the  children  of  parents  of  all  religious  deno- 
minations. 

^Reading,  writing,  arithmetic,  and  needlework  shall  be  taught,     r^^o  i 

It  is  further  provided  that,  the  grand  object  of  this  institution    ^ 
being  to  promote  education  in  general,  any  application  for  the  training  of 
a  teacher  at  the  expense  of  the  person  thus  applying  will  be  attended  to, 
although  such  intended  school  is  not  to  be  conducted  on  the  extended 
principles  of  this  institution. 

The  rules  also  provide  for  the  appointment  of  officers,  and  of  a  com- 
mittee selected  from  the  subscribers,  by  whom  the  affairs  of  the  society 
are  to  be  managed ;  and  that  no  member  of  the  committee  shall  receive 
any  pecuniary  advantage  from  the  society,  nor  shall  the  society  make  any 
dividend,  gift,  division,  or  bonus,  in  money  or  otherwise,  unto  or  between 
any  of  its  members. 

The  society  is  carried  on  pursuant  to  these  rules ;  and  the  land  and 
buildings  are  occupied  for  carrying  into  effect  the  purposes  of  the  society. 

The  normal  school  for  the  instruction  and  training  of  teachers  forms 
the  principal  part  of  this  institution,  and  is  divided  into  twelve  classes, 
in  which  lectures  are  given : 

1.  On  Grammar,  and  English  Composition. 

2.  Elocution,  Readings  in  prose  and  poetry. 

3.  Arithmetic  and  Mathematics,  including,  1.  The  principles  of  arith 
roetic  from  De  Morgan  ;  2.  Geometry,  books  2,  3, 4, 5,  and  6  of  Euclid's 
Elements ;  3.  The  Elements  of  Algebra  and  Trigonometry. 

4.  Model  lessons  in  Natural  Philosophy,  Natural  History,  Botany,  and 
(Jhemistry. 

5.  Lectures  on  the  Art  of  Teaching. 

*6.  Practical  Simultaneous  Lessons.  r'^735 

7.  Bible  Lessons.  ^ 

8.  A  School  of  Design. 

9.  Geography  and  History,  Ancient  and  Modem. 

3N 
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10.  A  lower  class  of  Arithmetic,  including  the  first  book  of  EacHd'i 
Elements,  and  an  elementary  course  on  Mensaration. 

11.  The  Elenients  of  Physics. 

12.  Vocal  Music. 

Besides  this  normal  or  training  school,  there  are  two  oAer  schools,  one 
for  boys  and  one  for  girls,  each  containing  200  or  300  children.  These 
schools  are  used  only  as  model  schools,  for  the  purpose  of  elucidating  the 
2irt  of  teaching:  and  the  number  of  children  in  them  is  large,  in  order  to 
afford  a  suiEcient  scope  and  opportunity  for  the  pupil  teachers  to  instruct 
and  put  in  practice  the  science  of  teaching ;  the  object  of  the  institution 
being  to  train  up  teachers  who  may  promote  education  according  to  the 
particular  system  of  this  institution,  both  in  the  United  Kingdom  and  in 
the  colonies. 

The  society  is  supported  in  part  by  annual  voluntary  contribntioDS ; 
but  the  children  who  are  admitted  to  the  model  schools  pay  2d.  weekly 
for  the  instructions  they  receive.  And  pupil  teachers,  admitted  into  the 
normal  department,  and  residing  in  the  establishment,  pay  the  sum  of  6(/. 
a  week  towards  their  board,  except  in  cases  of  extreme  poverty,  when 
the  board  and  instruction  are  alike  gratuitous.  These  payments  do  not 
amount  to  the  actual  expense  occasioned. 

There  are  servants  paid  by  the  society,  who  are  occupied  solely  in  at- 
tending upon  such  boarders.  Grants  of  school  books  printed  by  the  society 
*7361  ^^^  ^^^  purpose  *of  elucidating  their  system  of  instruction,  and 
-^  also  of  stationery  and  school  materials,  are  made  to  schools. 
Similar  books  printed  by  the  society  are  sold ;  and  occasionally  books, 
as  well  as  stationery  and  school  materials,  that  have  been  purchased  by 
them,  have  been  resold  at  an  advance  to  subscribers  to  schools,  and  other 
persons,  applying  for  them  for  the  use  of  schools.  And,  on  the  whole,  no 
profit  is  made ;  there  being  an  annual  pecuniary  deficit  on  such  grants 
and  sales,  which  deficit  is  made  up  out  of  the  general  funds  of  the  society. 
.  Stat.  10  G.  4,  c.  cxxviii.,  and  the  laws,  rules,  and  regulations  of  die 
society,  submitted  to  the  said  barrister  and  certified,  and  returned  by 
him  to  the  said  society,  were  to  be  taken  and  referred  to  as  part  of  this 
case.(a) 

The  questions  for  the  opinion  of  the  court  were : 

1.  Whether  the  appeal  in  question  was  commenced  within  the  proper 
time. 

2.  Whether  the  said  British  and  Foreign  School  Society  is  a  society 
established  exclusively  for  purposes  of  science,  literature,  and  the  fine 
arts,  and,  as  such,  entitled  to  the  certificate  ci  the  barrister,  according  to 
the  provisions  of  stat.  6  &  7  Vict,  c*  36. 

If  the  court  should  be  of  opinion  that  the  appeal  was  not  comneDced 
in  time,  or  that,  though  it  was  commenced  in  time,  the  society  was  eih 

(a)  Tb«  mhawe  statement  contains  aU,  in  the  statutes  or  rules,  that  was  relied  upon  i« 
argument. 
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titkd  to  the  «aid  certificate,  tke  order  of  sessions  for  dismissing  the  appeal 
was  to  be  confirmed. 

But,  if  the  court  should  be  of  opinion  that  the  society^  was  not  entitled 
to  the  said  certificate,  and  that  the  appeal  was  commenced  in  proper  time, 
then  the  appeal  was  to  be  allowed,  and  the  certificate  annulled. 

*Martinf  WaUingerj  and  /.  CUrk^  in  support  of  the  order  rv-vo'v 
of  sessions.  First,  the  appeal  was  not  in  time.  The  four  months  ^ 
following  the  first  assessment  after  the  certificate  was  filed  had  expired : 
the  only  question,  therefore,  on  sect.  6  of  stat.  6  &  7  Vict.  c.  36,  is  as  to 
the  meaning  of  the  words  «or  within  four  calendar  months  next  after  the 
first  assessment  of  such  rate  made  ailer  such  exemption  shall  have  been 
claimed  by  such  society."  It  is  perhaps  not  easy  to  see  in  what  sense 
the  word  «« claimed"  is  used :  but  here  no  claim  has  been  made  since  the 
certificate  was  filed.  The  notices  of  the  filing,  given  to  the  collector  and  the 
trustees  in  November  and  February  respectively,  cannot  be  claims  of  ex- 
emption :  the  claim  was  made  by  the  application  to  the  barrister,  or,  at 
latest,  by  the  filing.  Perhaps,  indeed,  if  an  assessment  had  been  made 
after  the  certificate  was  granted  but  before  it  was  filed,  and  in  such 
assessment  the  society  had  been  omitted,  that  might  have  been  a  claim, 
and  the  four  months  might  have  run  from  such  assessment.  But  the 
filing  clearly  amounts  to  a  claim,  if  no  claim  has  been  previously  made. 
Possibly  the  legislature  meant  to  provide  for  the  case  of  a  claim  made, 
before  the  filing,  by  being  exempted  from  the  assessment,  and  to  require 
that  the  appeal  should,  in  that  case,  be  brought  earlier.  It  cannot  have 
been  intended  that  every  fresh  assessment  should  be  a  fresh  claim ;  else 
there  would  practically  be  no  limitation.  The  case  is  not  like  that  of  a 
settlement  appeal,  where  there  are  two  grievances  pointed  to  by  diiTerent 
statutes,  and  the  party  has  an  election.  The  legislature  must  here  have 
meant  the  one  or  the  other  limitation  to  take  effect  according  to  the  state 
of  things  in  the  particular  case ;  as  the  option  given  by  *stat.  r*73Q 
11  G.  2,  c.  19,  s.  19,  of  bringing  trespass  or  case  for  an  irregular 
distress,  <<  at  the  election  of  the  plaintiff*,"  has  been  held  to  be  only  an 
option  <«  according  to  the  subject-matter  of  the  grievance,"  not  an  option 
of  taking  either  remedy  in  every  case ;  WirUerboume  v.  Morgan^  11  East, 
395,  401. (a)  [Lord  Dcnhan,  C.  J.  Perhaps  if,  in  all  assessments  made 
after  filing  the  certificate,  the  society  were  rated  and  submitted,  till  some 
one  occasion  on  which  they  resisted,  that  resistance  might  be  the  sort 
of  claim  supposed  in  the  statute.]  It  could  not  be  contemplated  that 
they  would  so  submit:  if  they  did,  could  they  afterwards  resist  at  alii 
The  appeal  is  against  the  certificate,  not  the  assessment. 

Secondly,  the  society  falls  within  sect.  1.  It  is  constituted  for  pur- 
poses of  science,  literature"  and  <«the  fine  arts,"  «  exclusively."  Its 
main  object  is  to  prepare  teachers,  to  teach  how  to  teach.;  and  that  which 
is  to  be  taught  falls  within  the  term  science,  literature,  and  the  fine  arts. 

(a)  Sm  mim  r,S(mgh,  3  Q.  E  845. 
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One,  if  not  the  principal,  intention  of  the  I^^lature  was  to  protect  Me* 
chanics'  Institutes,  and  establishments  of  an  analogous  kind :  and  this 
establishment,  in'  end  and  means,  is  closely  linalogous.  The  model 
school  is  merely  an  auxiliary  to  the  general  purpose.  Its  use  is  to  train 
adults  in  communicating  instruction.  In  RegtTia  v.  Janes^  ante,  p.  719, 
a  society  was  said  to  be  excluded  from  the  benefit  of  the  act  because  its 
ultimate  object  was  religious  knowledge :  but  here  the  ultimate  object  is 
instruction  in  literature,  science,  and  the  art  of  music.  [Pattesok,  J. 
There  are  schools  to  educate  children  :  that  certainly  looks  like  an  insti- 
*7^91  ^^^^^^  ^'^^  ^^^  promotion  of  science,  unless  it  can  be  said  that  *the 
main  object  is  to  instruct  in  the  art  of  teaching,  and  that  the  chil* 
dren  are  only  subjects  for  experiment  and  practice  in  the  art.]  Some 
stress  may  be  laid  on  the  selling  of  books :  but  the  sale  is  at  a  price  below 
(he  cost  price.  The  sale  of  catalogues  by  the  Royal  Academy  does  not 
render  the  occupation  of  the  rooms  in  the  National  Gallery  beneficial,  so 
as  to  create  a  liability  to  rate ;  Begina  v.  Shee^  4  Q.  B.  2.  [Williams,  J. 
Sect.  1  does  not  require  that  the  society  shall  be  supported  entirely  by 
voluntary  contributions,  but  "  wholly  or  in  part.*'] 

M.  Chambers  J  G.  Hayes  ^  and  Knapp^  contra.  First,  the  appeal  is  in 
time.  The  legislature,  by  the  second  alternative  in  sect.  6,  intended  to 
provide  for  the  case  where  a  society,  though  it  had  obtained  a  certificate, 
did  not  at  first  insist  on  the  exemption.  In  that  case,  it  was  probably 
thought  advisable  not  to  insist  upon  the  appeal  being  brought  within  four 
months  from  the  first  assessment  afler  the  filing,  since  ultimately  an  appeal 
might  not  be  needed  at  all.  At  any  rate,  it  coidd  not  have  been  intended 
that  the  trustees  for  the  parish  should  be  bound  by  a  claim  of  which  they 
had  never  heard.  It  is  suggested  on  the  other  side,  that  the  legtslatare 
intended  to  provide  for  the  case  where  an  exemption  was  claimed  before 
the  certificate  was  filed :  but  there  could  be  no  such  claim ;  filing  the 
certificate  is  essential  to  the  exemption.  [  Wallinger.  The  society  be- 
comes exempt  by  obtaining  the  certificate.] 

Secondly,  this  is  not  a  «  society  instituted  for  purpases  of  science,  lite- 
•7401  '^**^'*»  ^^  ^^  ^^^  ^^^^  exclusively.*'  *The  purpose  is  to  instruct 
in  teaching:  and  teaching  is,  itself,  no  branch  of  science  or  of 
literature  ;  nor  is  it  one  of  the  fine  arts.  And  the  instruction  of  the  chil- 
dren in  the  model  schools  is  one  part  of  the  main  plan :  if  such  a  school 
be  within  the  statute,  every  charity  school  is  so :  if  not,  then  the  « ex- 
elusive"  purpose  is  negatived.  «« Needlework"  clearly  falls  under  no  one 
of  the  three  heads  mentioned  in  sect.  1.  The  same  remark  applies  to 
«<  Bible  lessons."  The  «« grand  object"  here  is  declared  to  be  <*  to  pro- 
mote education  in  general^  The  legislative  exemption  was  intended 
for  associations  of  rich  men  united  in  the  pursuit  of  science,  literatiire) 
or  the  fine  arts.  It  lies  upon  a  party  claiming  an  exemption  to  bring 
himself  closely  within  it :  that  is  not  done  here. 

Lord  Denman,  C.  J.    The  sixth  section  gives  two  periods  of  limit^ 
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tion.  One  is  a  period  of  four  months  from  the  first  assessment  after  the 
certificate  is  filed ;  the  other  is  a  period  of  four  months  from  the  first 
assessment  after  the  exemption  is  claimed.  The  last  must,  I  think,  mean 
four  months  from  the  first  assessment  made  after  the  claim  of  exemption 
is  brought  to  the  knowledge  of  the  other  rate-payers. 

We  have  therefore  to  consider  whether  this  society  falls  within  the 
description  in  the  first  section.  It  really  is  impossible  to  pronounce  an 
opinion  upon  this  act  without  expressing  regret  that  such  loose  language 
should  have  been  used.  There  can  hardly  be  any  society  as  to  which  a 
doubt  might  not  be  raised.  I  agree  that,  where  there  is,  prima  facie,  a 
common  liability  on  all  the  queen's  subjects,  an  act  of  parliament  creating 
an  exemption  should  state  plainly  what  the  extent  of  the  exemption  is. 
A  great  hardship  is  otherwise  imposed  *not  merely  on  the  court  rf74i 
but  on  parishioners  or  societies  who  are  tempted  to  appeal  with- 
out grounds.  On  looking  at  the  words  of  the  act,  I  rather  incline  to  tlie 
view  taken  by  Mr.  Chambers,  that  they  point  to  a  kind  of  society  which, 
one  might  be  disposed  to  think,  had  the  least  claim  to  exemption  ;  namely, 
a  society  of  rich  men  who  combine  in  the  rational  object  of  enjoyiiig 
science,  literature,  or  the  fine  arts.  I  also  agree  with  Mr.  Martin  that 
possibly  it  was  intended  that  Mechanic's  Institutes  should  be  included. 
That  would  appear  to  be  a  very  proper  object.  But  will  even  such  insti- 
tutions come  within  the  words  ?  And  does  this?  I  cannot  bring  myself 
to  say  so.  The  purposes  of  this  institution  are,  I  think,  not  exclusively 
those  mentioned  in  the  act ;  they  comprehend  also  objects  which  probably 
are  quite  as  useful,  but  which  are  not  those  described.  I  therefore  cannot 
say  that  this  society  falls  within  the  act.  I  cannot  help  also  observing 
that  it  is  not  said  that  the  barrister  has  jurisdiction  to  declare  what  socie- 
ties are  exempt ;  it  appears  only  that  societies  which  are  so  exempt  are 
to  have  a  certificate,  as  a  sine  qu&  non,  in  order  to  claim  the  exemption : 
after  they  have  it,  it  seems  that  they  are  still  subject  to  the  additional  dif- 
ficulty of  showing  that  they  are  within  the  act.  I  do  not  find  that  the 
certificate  is  more  than  an  essential  preliminary,  without  which  the  ex- 
emption cannot  take  effect.  However,  I  make  this  remark,  not  for  the 
purpose  of  expressing  an  opinion,  but  to  show  that  there  is  a  difficuky 
which  may  arise,  in  the  hope  that  we  may  have  some  more  distinct  enact- 
ment showing  us  what  is  really  meant,  (a) 

^Patteson,  J.  I  am  entirely  of  the  same  opinion.  As  to  the  r»^ 40 
question  of  time,  I  think  no  other  interpretation  can  be  put  on  the 
sixth  section  than  that  which  has  been  given  by  my  lord.  Otherwise  a 
part  of  the  words  will  have  no  effect  at  all.  It  is  clear  what  the  first  pe- 
riod named  is  ;  four  months  after  the  assessment  next  following  the  filing 
€£  the  certificate.  Then  comes  the  word  «<  or,"  which  must  point  to 
iomething  diflerent  from  what  has  gone  befi}re.    What  is  that  something  ? 

(a)  See  Regina  ▼.  PkUUpt,  ftost,  p.  745. 
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It  cannot  mean  simply  a  claim  of  exemption  made  before  tlie  barrister. 
No  time  is  limited  for  his  decision :  it  might  not  take  place  till  afier  the 
expiration  of  the  four  months  following  the  assessment  after  the  claim  so 
made.  I  could  understand  the  sixth  section,  if  it  prescribed  a  period  of 
limitation  dated  from  the  claim  of  the  benefit  of  the  exemption ;  that, 
however,  is  not  so  :  it  is  from  the  claim  of  the  exemption  itself.  But  I 
think  what  was  meant  was  the  claim  of  the  benefit  of  the  exemptioiL 
And  yet  there  is  no  provision  that  the  society  is  to  give  notice  of  any 
kind.  Still  I  think  that  the  only  interpretation  we  can  pat  on  the  section 
isy  that  the  four  months  must  run  from  the  first  assessment  after  the  beoefit 
of  the  exemption  has  been  demanded.  Then,  as  to  the  question  whether 
the  society  comes  within  the  act.  I  cannot  see  how  a  society,  established 
for  the  purpose  of  educating  the  labouring  and  manufacturing  classes,  can 
be  said  to  be  a  <«  society  instituted  for  purposes  of  science,  literature,  or 
the  fine  arts  exclusively."  This  is  an  institution  set  on  foot  for  the  pu^ 
pose  of  teaching  how  to  educate.  It  is  not  material  to  consider  whether 
that  is  itself  education.  Here  we  have  also  a  direct  machinery  for  edo- 
^7431  ^^^'^^  >  ^^^9  without  saying  any  thing  as  to  the  meaning  *of  the 
words  «  fine  arts,"  it  is  impossible  to  say  that  this  society  is  insti- 
tuted exclusively  for  the  purposes  mentioned  in  the  act.  It  cannot,  there- 
fore, be  taken  to  be  such  a  society  as  was  contemplated  by  the  legislature. 
My  lord  has  alluded  to  the  difficulty  arising  fi-om  the  statute  not  providing 
that  the  certificate  should  give  the  right ;  and  his  view  appears  to  me  to 
be  perfectly  just.  I  am  very  sorry  for  the  conclusion  to  which  we  are 
obliged  to  come  ;  for  I  think  that  this  society  has  a  fairer  claim  to  exemp- 
tion than  those  which  appear  to  be  included  in  the  act ;  but  I  cannot  find 
words  in  the  act  entitling  us  to  give  it  the  benefit  of  the  exemption. 

Williams,  J.  I  think  that  what  the  appellants  have  done  brings  the 
case  within  the  clause  which  creates  a  period  of  limitation  of  four  months 
after  the  first  assessment  following  the  claim  of  the  exemption.  Two  dis- 
tinct points  are  assigned  for  the  periods  of  limitation.  For  the  argument 
of  the  respondents  it  is  necessary  to  interpret  the  word  ««or"  as  if  it  were 
«  and."  The  notice  given  to  the  trustees  may,  I  think,  fairly  come 
within  the  description  of  a  claim  of  exemption.  With  respect  to  the 
larger  question,  I  agree  with  the  learned  counsel  that  an  exemption  from 
a  common  charge  ought  to  be  clearly  expressed.  Undoubtedly  in  saying 
so  we  impose  no  small  difficulty ;  for,  although  the  learned  counsel  co- 
piously showed  that  this  case  was  not  vrithin  the  act,  they  were  abste- 
mious and  sparing  in  the  extreme  in  showing  what  would  come  within  it. 
We  are  forced  at  last  to  the  conclusion,  which  I  am  sure  my  lord  and 
my  brother  Patteson  sincerely  regret,  that  it  is  exceedingly  difficult  to 
•"AAi  ^^y  ^^^^  ^^^  ^^^  means.  We  *must  see  what  this  institution  is. 
^  It  is  sometimes  called  an  institution,  and  sometimes  an  establish- 
ment :  those  two  words  mean,  I  suppose,  the  same  thing.  Now  we  find 
that  algebra,  trigonometry,  elocution,  and  poetry  are  to  be  taught :  these 
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certainly  come  withia  the  terms  science  and  literature ;  but  that  dots  not 
show  that  the  society  was  instituted  exclusively  for  those  purposes.  We 
must  inquire  what  the  original  intent  of  the  institution  is ;  and  we  find  it 
to  be,  to  teach  how  to  educate.  I  cannot  say  that  that  is  within  *he 
meaning  of  the  act.  I  agree  most  fully  with  my  lord  and  my  brother 
Patteson,  that  this  is  a  society  deserving  exemption  as  well  as  any  other, 
possibly  much  better  than  some  of  those  to  which  my  lord  has  alluded. 
Bat  I  cannot  say  that  it  is  within  the  words  of  the  act ;  and,  if  this  be 
left  even  doubtfiil,  the  case  for  the  exemption  is  not  made  out.(a) 

Order  of  sessions  quasbed.(i) 

(a)  Coleridge,  J^  was  absent  (6)  See  the  next  case. 


•The  QUEEN,  on  the  prosecution   of  the  Churchwardens  and     [•745 
Overseers  of  the  Parish  of  BIRMINGHAM,  against  PHILLIPS 
and  MELSON,  Esquires,  Justices  of  the  Peace  for  the  Borough  of 
BIRMINGHAM. 

The  certificate  of  the  barrister,  under  stat  6  &  7  Vict  c.  36,  (exempting  scientific  and  Uto 
rarjr  societies  fiom  rates,)  that  a  society  is  entitled  to  the  benefit  of  that  act,  does  not  fur- 
nisb  conclusive  proof  that  the  society  is  so  entitled. 

In  this  case  a  mandamus  issued,  commanding  the  defendants  to  issue 
their  warrant  or  warrants  of  distress  to  levy  certain  poor  rates  upon  the 
goods  and  chattels  of  one  Eklward  Tilsley  Moore.  A  return  was  made 
to  the  writ  by  Moore,  in  the  names  of  the  defendants.  The  prosecutors, 
by  their  pleas,  traversed  certain  allegations  in  the  return  ;  and  the  issues 
joined  upon  these  pleas  were  tried  at  the  Warwickshire  Spring  Assizes, 
1846,  before  Tiitdal,  C.  J. ;  when  a  verdict  was  found  for  the  crown, 
subject  to  the  opinion  of  this  court  upon  the  following  case. 

The  poor  rates  in  question  were  imposed  upon  Mr.  Moore,  as  one  of 
the  subscribers  to  a  society  called  «  The  Birmingham  News  Room," 
which  society  occupies  a  building  in  the  town  of  Birmingham  for  the 
purposes  thereof,  and  claims  to  be  exempted  from  being  rated  to  paro- 
chial or  local  rates  in  respect  of  the  said  building,  under  the  provisions 
of  Stat.  6  &  7  Vict.  c.  36,  prior  to  the  passing  of  which  act  the  institu- 
tion in  question  had  always  been  rated  to  the  relief  of  the  poor  without 
dispute. 

In  November,  1843,  directly  after  the  passing  of  the  said  act,  three 
copies  of  the  rules  of  the  institution  were  forwarded  to  John  lUd  Prait^ 
Esq.,  the  barrister  ^appointed  to  revise  the  rules  of  friendly  so-  r*jA(t 
cieties  in  England  and  Wales,  who  thereupon  certified  that  the  ^ 
society  was  entitled  to  the  benefit  of  the  said  act.  The  said  rules  and 
certificate  were  duly  enrolled  at  the  quarts  sessions  for  the  borough  of 
Birniingham  on  6th  January,  1844,  according  to  the  provisions  of  tb^ 
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said  act ;  and  a  copy  of  such  certificate  was  deliyered  to  the  overseers  of 
the  poor,  and  exemption  from  rates  claimed  on  8th  February^  1844.  A 
copy  of  the  said  rules,  and  of  the  barrister's  certificate  endorsed  thereon, 
accompanied  and  was  to  be  taken  as  part  of  this  case. 

No  appeal  was  made  against  the  certificate  by  any  rate-payer  under 
sect.  6  of  the  said  act ;  and  the  time  limited  for  appeal  against  such  cer- 
tificate had  expired  before  the  application  was  made  to  the  defendants  to 
compel  payment  of  three  rates  by  warrant  of  distress.  The  overseers, 
however,  continued  to  rate  Mr.  Moore  in  the  rates  mentioned  in  the  writ, 
which  were  all  the  rates  made  by  the  parish  officers  prior  to  the  ap- 
plication for  such  warrant  of  distress ;  and  they  have  never  omitted  to 
rate  him  as  one  of  the  News  Room  subscribers  in  respect  of  the  occupa- 
tion of  the  said  building  by  the  said  society.  The  time  limited  for  ap- 
pealing against  the  rates  in  question  had  also  expired  before  the  said  ap- 
plication was  made  to  the  defendants  ;  and  no  appeal  had  been  brought 
in  respect  of  the  assessment  made  upon  Mr.  Moore  as  aforesaid. 

The  society  in  question  has  a  news  room,  where  many  of  the  periodi- 
cal publications  and  usual  newspapers  of  the  day  are  taken  in  aad  sup- 
plied for  the  perusal  of  the  subscribers.  The  newspapers  and  other  pe- 
riodical publications  taken  in  by  the  said  society,  are  the  London  Ga- 
•7471  ^^^^9  Morning  Chronicle,  Times,  Morning  Herald,  *Globe,  Stand- 
ard, Daily  News,  Sun,  Examiner,  Patriot,  Record,  Spectator, 
Atlas,  Economist,  AthenaBum,  John  Bull,  Railway  Times,  Literary  Ga- 
zette, and  numerous  local  and  provincial  papers.  The  Parliamentary 
Votes,  the  Course  of  Exchange,  Mark  Lane  Express,  and  Shipping 
Lists,  are  also  supplied  for  the  information  of  the  subscribers  ;  and  Share 
Lists  and  Advertisements  of  Sales,  &c.,  are  generally  laid  on  the  tables 
by  individual  subscribers  and  others,  for  perusal. 

Any  individual  (not  personally  objectionable)  is  permitted  to  become  a 
subscriber,  on  complying  with  the  rules  of  the  society.  In  the  library 
attached  to  the  news  room  are  three  hundred  volumes,  comprising  statis- 
tical and  topographical  works,  the  Mirror  of  Parliament,  Statutes  at  Large : 
and  two  testaments  are  kept  there,  which  are  used  occasionally  by  profes- 
sional gentlemen,  who  are  subscribers,  in  administering  oaths  to  persons 
swearing  affidavits  before  them.  The  commercial  and  general  Directo- 
ries, and  other  documents  which  are  preserved  and  filed  in  the  room,  may 
be  searched  by  commercial  men  who  are  subscribers,  for  infi>rmation  use- 
ful to  them  in  their  ordinary  commercial  pursuits. 

The  society  is  supported  by  the  annual  subscriptions  of  the  members, 
at  the  rate  of  two  guineas  each,  as  mentioned  in  the  rules:  and  any  mem- 
ber declining  to  renew  his  subscription  is  considered  as  ceasing  to  belong 
to  the  society.  No  surplus  of  receipts  over  expenditure  has  ever  arisen: 
1i)ut  the  total  receipts  are  exhausted  by  the  expenses  of  the  establisbmem. 

The  news  room  was,  with  other  buildings,  erected  from  a  fund  sub* 
scribed  in  shares  by  the  proprietors  thereof,  who  let  the  news  room  and 
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library  adjoining  *to  news  room  subscribers  at  an  annual  rent.     r*fAg 
Many  proprietors  of  the  news  room  buildings  are  not  subscribers     ^ 
to  the  news  room :  and  many  subscribers  to  the  news  room  are  not  pro- 
prietors of  the  buildings. 

The  possession  of  the  news  room  and  library  is  vested  in  the  subscri- 
bers, subject  to  the  rules  aforesaid. 

On  behalf  of  the  defendants,  it  was  contended :  That  the  said  act  of  par- 
liament takes  away  the  power  of  rating  or  assessing  any  society  certified 
by  Mr.  Tidd  Pratt  to  be  entitled  to  the  benefit  of  the  act ;  and  that  the 
said  certificate,  unappealed  against,  is  in  itself  conclusive  evidence  that 
the  society  is  entitled  to  exemption  from  payment  of  the  rates:  and,  fur- 
ther, that  it  is  to  be  deemed  a  society  instituted  for  the  purpose  of  science 
or  literature  exclusively,  and  supported  in  part  by  annual  voluntary  con- 
tributions,  and  one  which,  by  its  laws,  might  not  make  any  dividend,  gift, 
division,  or  bonus  in  money  unto  or  between  any  of  its  members. 

On  behalf  of  the  prosecutors,  it  was  contended:  That  the  society  is  not 
to  be  deemed  a  society  instituted  for  purposes  of  science  or  literature  ex- 
clusively, and  supported  in  part  by  annual  voluntary  contributions,  and 
one  which,  by  its  laws,  might  not  make  any  dividend,  gift,  division,  or 
bonus  in  money  unto  or  between  any  of  its  members  ;  and  that  they  (the 
prosecutors)  are  not  precluded  by  the  said  certificate  from  disputing  the 
society's  alleged  right  of  exemption,  upon  those  grounds,  from  payment 
of  the  said  rates,  by  the  provisions  of  the  said  act.  And  that,  under  any 
circumstances,  the  said  rates  are  not  void ;  and  that  the  objection  thereto, 
or  the  alleged  claim  of  exemption  therefrom,  ought  to  have  been  raised  by 
appeal  against  the  said  rates. 

Copies  of  the  said  writ  and  return,  and  of  the  pleas  'traversing    rt-r  4q 
the  return,  and  the  issues  joined  thereon,  accompanied  and  were     ^ 
to  be  taken  as  forming  part  of  the  case.(a) 

If  the  court  should  be  of  opinion  that  the  defendants  had  established  the 
claim  of  the  said  society  to  be  exempted  from  payment  of  the  said  rates, 
on  all  or  any  of  the  grounds  alleged  in  their  return,  and  above  stated,  and 
that  the  claim  of  exemption  might  still  be  considered  valid  as  against  the 
rates  in  question,  although  the  rates  were  not  appealed  against,  the  verdict 
found  for  the  crown  was  in  that  case  to  be  set  aside,  on  all  or  such  of  the 
issues  as  the  court  should  think  fit,  and  a  verdict  entered  on  such  issue  or 
issues  for  the  defendants.  Otherwise  the  verdict  found  for  the  crown  to 
stand. 

Either  party  was  to  be  at  liberty  to  contend  that  the  judgment  should 

(a)  Throe  traverses  were  taken.  First,  that  the  society  was  not,  at  the  time  of  the  making 
and  publishing,  assessing  or  allowing,  of  ihe  rates  and  assessments  in  the  writ  of  mandamus 
lurntioned,  a  society  instituted  for  purposes  of  science  or  literature  exclusively.  Secondly, 
that  the  society  was  not,  nt  the  time  of  the  making,  &c.,  suppoiied  in  part  by  annual  volun* 
tury  contributions.  Thirdly,  that  the  society  was  not,  at  tlie  time  of  ilie  making,  &c.,  a  society 
which,  by  its  laws,  might  not  make  any  dividend,  giH,  divii»ion,  or  bonus  in  money  unto  or  be* 
iween  any  of  its  members. 
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be  arrested,  or  that  judgment  should  be  entered  non  obstante  veredicto,  or 
otherwise  as  the  court  shoald  think  fit. 

The  case  was  argued  in  Michaelmas  term,  1847.(a) 
MilleTf  for  the  crown.  This  society  does  not  satisfy  the  reqaintes  of 
Stat.  6  &  7  Vict.  c.  36,  s.  1.  It  is  not  «  supported  wholly  or  in  part  by 
annual  voluntary  contributions ;"  it  is  not  •«  instituted  for  purposes  of 
*7501  ^^^^°^^»  literature,  or  the  fine  arts  exclusively ;"  nor  is  it  *pre- 
-'  eluded  by  its  laws  from  making  a  «« dividend,  gift,  division,  or 
bonus  in  money"  to  and  between  its  members. (&)  But,  for  the  defend- 
ants, it  will  be  contended  that  the  barrister's  certificate,  not  having  been 
appealed  against,  is  conclusive.  The  requisites  in  sect.  1  are  cumulative: 
unless  all  concur,  the  exemption  is  not  given:  and  the  certificate  is  ooly 
one  of  such  requisites.  As  to  this,  the  opinion  both  of  Lord  Dekmav, 
C.  J.,  and  Patteson,  J.,  was  strongly  expressed  against  the  concliisiTe- 
ness  of  the  certificate,  in  Regina  v.  Pocock^  antd,  p.  741,  743.  The  cer- 
tificate seems  to  have  been  prescribed  only  for  the  purpose  of  giving  some- 
thing like  a  general  notice  of  the  exemption  claimed.  Wekh  v.  JVof^ 
8  East,  394,  is  a  very  strong  authority  against  allowing  the  certificate  to 
prove  the  exemption.  The  barrister  has  no  jurisdiction  except  in  the  case 
of  a  society  of  the  kind  described  in  the  statute :  he  cannot,  by  finding  the 
facts  wrongly,  give  himself  jurisdiction.  The  certiBcate,  by  sect.  2,  is  to 
be  allowed,  confirmed,  and  filed  without  motion:  it  is  made,  ex  parte,  be* 
hind  the  backs  of  the  rate-payers:  no  special  notice  is  given  to  them  after- 
wards :  and  their  only  means  of  trying  the  question  of  liability  is  to  rate, 
and  leave  the  society,  which  claims  the  exemption,  to  appeal.  Besides, 
♦7511  ®^^^  ^^  ^^^  certificate  were  conclusive,  it  could  *be  so  only  as  to 
^  the  state  of  facts  at  the  time  of  its  being  granted,  or,  at  latest,  at 
the  time  of  its  being  filed.  Any  subsequent  alteration  of  the  rules  would 
put  an  end  to  the  exemption  ;  and  no  presumption  arises  that  such  altera- 
tion has  not  been  made.  The  rates  now  in  question  must  have  been  made 
four  months  after  the  certificate  was  filed.  [Colebidge,  J.  What  effect 
do  you  leave  to  the  certificate  ?  If  the  only  object  for  requiring  it  was  to 
have  the  rules  corrected  and  preserved,  why  is  the  appeal  against  it  given 
to  the  rated  inhabitants  ?  If  the  appeal  may  be  brought  on  the  ground 
that  the  society  is  not  of  the  kind  described  in  the  act,  and  if,  as  you  con- 
tend, that  destroys  the  jurisdiction  of  the  barrister  altogetheri  why  should 
the  rated  inhabitant  appeal  against  it  ?  Suppose,  after  the  certificate  is 
filed,  the  overseers  still  rate  the  society,  as  you  say  they  may ;  does  or 
does  not  the  statutable  right  of  appeal  still  rest  in  the  rated  inhabitants?] 

So)  November  10th.  Before  Lord  Denman,  C.  J.,  Coleridge,  Wightman, and  Erie,  Js. 
6)  On  these  points,  Rtgina  y.  Jonet,  (antd,  p.  719,)  and  Jttgina  y.  Poeork,  (ante,  p.  72^) 
were  cited :  but  the  court  expressing  a  strong  opinion  upon  them  in  favour  of  the  ciowd,  tbe 
defendants'  counsel  declined  arguing  them.  It  was  also  contended,  for  the  crown,  that  the 
magistrates  were  bound  to  issue  the  warrant,  even  if  the  society  were  exempt  from  rates,  inis 
much  as  there  had  been  no  appeal  against  the  poor-rates.  On  this  point  it  became  iinnecc» 
tary  for  the  court  to  decide.  Reference  was  made  to  MankaU  y.  Pitnuutj  9  Bing.  595;  G^^ 
morrfBruMPoor  v.  Wait,  1  A.&£.264i  Rex  v.  St,jMitell,  5  E  &  Aid.  693,  099. 
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If  the  society  were  still  rated,  the  iDhabitants  would  not  be  aggrieved,  nor 
leqaire  a  remedy,  unless  it  be  a  grievance  that  there  is  a  risk  of  the  so- 
ciety being  omitted  from  future  rates :  if  that  be  so,  they  might  appeal  as 
against  a  present  grievance.  A  person  who  became  an  inhabitant  after 
such  a  rate  had  been  made,  including  the  society,  would  be  in  that  sense 
aggrieved.  [Coleeidge,  J.  Do  you  say  that,  if  the  sessions,  on  appeal, 
confirmed  the  certificate,  and  then  the  overseer  left  the  society  out,  there 
might  be  an  appeal  by  the  rated  inhabitant  ?]  Yes :  that  follows  from 
Wdch  V.  J\rash,  [Coleridge,  J.  Sect.  6  makes  the  decision  of  the  ses- 
sions conclusive  and  binding.  As  to  the  annulling  or  not  annulling  the 
certificate ;  no  farther.  [Coleridge,  J.  Could  every  rated  *inha-  r«752 
bitant  appeal  against  the  certificate  in  succession  ?]  That  is  an 
extreme  case. 

MeUofj  contra.  No  answer  has  been  given  to  the  difficulty,  suggested 
from  the  bench,  that  the  argument  for  the  crown  renders  the  certificate 
nugatory.  The  certificate  is  an  adjudication  that,  in  fact,  the  society  is 
within  the  act :  and  that  is  conclusive  :  for  the  principle  of  giving  credit 
to  an  authority  acting  within  its  jurisdiction  applies,  whether  the  autho- 
rity be  attached  to  a  higher  or  to  a  lower  office ;  Jlldridge  v.  Haines^  2  B.  & 
Ad.  395,  and  the  cases  there  cited  in  argument  for  the  defendants.  Sect.  2 
enacts  that  the  rules  shall  be  submitted  to  the  barrister  <<  for  the  purpose 
ef  ascertaining  whether  such  society  is  entitled  to  the  benefit  of  this  act :" 
and  the  barrister  shall  give  a  certificate  « that  the  society  so  applying  is 
entitled  to  the  benefit  of  this  act,  or  shall  state  in  writing  the  grounds  on 
which  such  certificate  is  withheld."  Sect.  5  gives  the  society  an  appeal 
to  quarter  sessions  against  the  barrister's  refusal :  sect.  6  gives  the  rate- 
payers a  like  appeal  against  the  certificate ;  and,  on  such  appeal,  the 
<«  determination  concerning  the  premises  shall  be  conclusive  and  binding 
on  all  parties  to  all  intents  and  purposes  whatsoever."  The  duty  intrusted 
to  the  barrister  is  clearly  judicial,  not  ministerial  only.  Welch  v.  JVash 
has  been  cited  on  the  other  side  ;  but  that  case  has  been  much  questioned, 
or,  at  least,  its  application  much  restricted.(a)  The  true  test,  as  to  the 
jurisdiction  of  a  court  or  other  authority  to  decide  on  facts,  is,  whether 
there  be  jurisdiction  to  begin  the  inquiry  into  the  *existence  of  r«753 
the  facts;  Regina  v.  Bolton^  1  Q.  B.  66,  where  Brittain  v.  '- 
Kinnairdj  1  Brod.  &  B.  432,  Basten  v.  Carew^  3  B.  &  C.  649,  and  Cave 
V.  Mountain^  1  M.  &  G.  257,  were  cited  ;  Regina  v.  Hickling^  7  Q.  B.  880 ; 
Mould  v.  WiUiamSf  5  Q.  B.  469.  The  language  of  Lord  Denman,  C.  J., 
&nd  Patteson,  J.,  in  Regina  v.  Pocockj  ante,  p.  741,  743,  which  has  been 
referred  to,  was  not  decisive,  and  was,  besides,  extrajudicial ;  and  the 
point  had  not  been  argued.  [Coleridge,  J.,  referred  to  the  Friendly 
Societies'  Acts.]  There  the  barrister  certifies  whether  the  rules  are  cal- 
culated to  efiect  the  intention  of  the  parties,  and  conformable  to  law ;  (i) 

(a)  Seo  BriUain  ▼.  Kinmard,  1  Br.  &  B.  432, 44 1 }  Gray  ▼.  CookwH^  IG  EaM,  13, 23. 
(6)Seestat4&SW.4, 0.40,1.4. 
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here  he  is  to  decide  whether  the  society  "is  entitled  to  the  benefit  of  llur 
act."  The  case  is  much  like  that  of  an  order  of  removal:  the  certificate, 
if  not  appealed  against,  or  if  confirmed  on  appeal,  is  conclusive,  unless  it 
be  shown  that  a  new  state  of  things  has  arisen  ;  and  this  exception  sug* 
gests  the  answer  to  a  difficulty  urged  by  the  other  side,  that  the  rules  may 
have  been  changed  since  the  certificate  was  granted.  The  change  would, 
if  shown,  do  away  with  the  effect  of  the  certificate,  unless  a  firesh  certifi- 
cate were  applied  for  within  a  month,  under  the  provision  in  sect.  3. 

MUleTy  in  reply.  The  barrister  had  no  right  to  enter  upon  the  inquiry 
except  in  the  case  of  a  society  falling  within  the  description  in  sect.  I : 
therefore,  according  to  the  test  adopted  in  Regi?ia  v.  Bolton^  KuiRtgim 
v.  Hicklingy  his  jurisdiction  never  attached.     [Lord  Denmait,  C.  J.    It 

*7541  ^^^  ^^  ^^^^^  ^^  *^^  ^^^^^^  certified  •do  not  justify  the  certificate, 
and  thus,  on  the  face  of  the  document,  the  premises  do  not  sup- 
port the  conclusion,  the  case  would  be  brought  within  the  principle  of 
Welch  V.  J^lash.]  Sect.  6  makes  the  determination  of  an  appeal  conclu- 
sive ;  whatever  the  effect  of  that  is,  there  is  no  such  conclusiveness  where 
there  is  no  appeal;  for  the  maxim  <(expressio  unius  est  exclusio  alterius" 
applies.  [Coleridge,  J.  The  reason  why  an  order  of  removal,  if  not 
appealed  against,  is  conclusive,  is,  not  that  there  is  any  statutory  provision 
to  that  effect,  but  because  it  is  the  decision  of  a  competent  tribuDal.} 
There  the  order  is  made  upon  evidence  given  on  oath  ;  and  notice  is  given 
to  the  opposite  party.  Cur.  adv,  vuU. 

Coleridge,  J.,(rt)  in  Hilary  vacation,  1848,  (February  26th,)  delivered 
the  judgment  of  the  court. 

At  tlie  time  of  the  argument  of  this  case,  the  court  intimated  their 
opinion  that,  upon  the  facts,  without  the  certificate,  the  society  did  not 
appear  to  them  to  be  instituted  for  the  purposes  of  science  or  literature 
exclusively,  nor  to  be  a  society  which  might  not,  by  its  laws,  make  any 
dividend  or  gift.  The  case  for  the  society  was  then  rested  on  tlie  effect 
of  the  certificate  of  the  barrister,  which  was  contended  to  be  conclusive, 
either  as  the  decision  of  a  tribunal  or  commissioner  having  jurisdiction 
over  the  question,  or  as  a  decision  made  conclusive  by  the  statute.  But, 
on  examining  the  statute,  the  certificate  appears  to  us  to  be  made  a  con- 
dition precedent  to  the  claim  of  exemption,  but  not  conclusive  proof  of  a 
right  thereto. 

"7551  *'^'^^  ^^^^  section  exempts  from  ratability  persons  occupying  a 
building  for  purposes  of  science,  literature,  or  the  fine  arts  exclu- 
sively, provided  it  shall  be  supported  wholly  or  in  part  by  annual  volun- 
tary contributions,  and  shall  not,  and  by  its  laws  may  not,  make  dividends 
between  its  members,  and  provided  such  society  shall  obtain  the  certificate 
of  I  he  barrister. 

The  purposes  of  the  society,  the  contributions,  the  absence  of  dividends 
and  the  law  against  dividends,  and  the  certificate,  are  conditions  in  equal 

(a)  Lord  Dcnnian,  C.  J.,  was  abient 
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lit'gTee  to  the  right  of  exemption.  Under  this  section,  the  claim  of  the 
right  may  be  defeated  on  default  of  either  condition ;  and  the  presence 
of  one  raises  no  presumption  against  the  absence  of  any  or  either  of  the 
others.  Also,  as  the  making  a  dividend  at  any  time  vrould  defeat  a  right 
of  exemption  which  had  existed,  it  is  absurd  to  suppose  that  a  past  cer- 
tificate was  made  conclusive  proof  that  a  future  dividend  shall  not  exist. 
Nor  is  the  certificate  rendered  conclusive  by  the  sixth  section,  which 
gives  an  appeal  from  the  decision  of  the  barrister,  granting  it  to  any  per- 
son assessed  to  a  rate  and  giving  notice  of  the  grounds  of  appeal,  and 
empowers  the  court  to  annul  the  certificate,  and  makes  the  determination' 
of  the  court  upon  the  premises  binding  and  conclusive  upon  all  parties  to 
all  intents.  In  the  first  place,  there  has  been  no  appeal  against  this  cer- 
tificate ;  and  the  section  does  not  apply.  Moreover,  in  cases  of  appeal, 
the  inquiry  is  confined  to  the  grounds  stated  in  the  notice  of  appeal ;  and 
the  decision  is  confined  to  annulling  or  not  on  these  grounds.  If  it  is 
annulled,  it  is  conclusive ;  if  not,  the  certificate  remains  as  valid  as  before 
the  appeal. 

The  ill  consequences,  from  holding  a  certificate  not  ^annulled  ^9755 
in  respect  of  one  ground  of  objection  alleged  by  one  appellant  to 
be  conclusive  proof  of  a  right  of  exemption  for  all  time  against  all  persons, 
and  notwithstanding  other  objections,  make  it  improbable  that  parliament 
intended  to  give  it  that  effect :  and  the  words  do  not  express  such  an  inten- 
tion :  the  determination  by  the  sessions,  that  a  certificate  shall  not  be  an- 
nulled on  account  of  the  alleged  objections,  may  be  conclusive,  and  the 
certificate  may  fulfil  the  condition  requiring  a  certificate,  without  having 
the  effect  of  either  fulfilling  the  other  conditions  or  conclusively  proving 
them.  Sect.  5  gives  an  analogous  appeal  in  case  of  refusal  of  certificate 
by  the  barrister,  imd  makes  the  filing  of  the  rules  of  the  society  by  order 
of  the  court  to  have  the  same  effect  as  if  the  barrister  had  certified,  that 
is,  the  same  effect  which  a  certificate  has  if  it  is  not  annulled  upon  appeal 
under  sect.  6.     But  no  conclusive  effect  is  given  to  such  judgment  on 

appeal. 

Therefore,  we  are  of  opinion  that  the  claim  of  exemption  is  not  sus- 
tained by  the  certificate,  nor  by  the  other  facts  of  the  case ;  and  it  follows, 
that  the  verdict  should  be  for  the  crown  on  all  the  issues. 

Verdict  to  be  entered  for  the  crown. 


vox«.  vnr.  56  -80 
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•757]  •PERRY  against  FITZHOWE. 

I)ecIanition  in  trespass  alleged  that  defendant  broke  and  entered  plaintiflTs  dv-elUog-hoaw 
in  which  he  and  his  fonyl^  were  then  dwelling  and  actually  present,  and,  while  thfjr 
were  therein,  pulled  down  and  demolished  the  same. 

Flea,  that  defendant  was  entitled  to  common  of  pasture  on  close  H.,  for  sheep  lennt  aiM 
couchant,  Stc.,  as  appurtenant  to  land  of  which  he  was  the  occupier ;  and  that,  because  tb« 
dwelling-house  was  wrongfully  erected  on  the  said  cloee,  so  that,  without  breaking  divI 
entering,  &c.,  and  pulling  down  and  demolishing,  the  said  dwelling-liouse,  he  could  net 
enjoy  bis  said  common,  defendant  broke  and  entered,  &c.,  and  pulled  down  and  demf" 
Hshed  the  dwelling-house,  &c.,  doing  no  unnecessary  damage,  &c. 

Keplication.  That  the  dwelling-house,  at  the  times  when,  &c.,  was  the  dwelling-house  of 
plainti^,  and  in  the  actual  occupation  of  plaintiff  and  his  family,  who  were  acmally  p^^ 
sent  inland  inliabifing  the  same,  and  that  defendant,  at  the  times  when,  Stc^witk  fora  aU 
armt  and  wUh  a  strong  hand  and  m  a  vMnU  matmar  broke  and  entered,  &c^  and  commitieil 
the  trespasses. 

ffeU,  on  demurrer  to  the  replication, 

1.  That  the  replication  was  bad,  becaose  it  did  not  add  any  thing  material  to  the  compbuiK 
in  tlie  declaration. 

2.  Tliat,  the  house  being  an  obetruction  to  defendant's  enjoyment  of  his  common,  he  misbt 
have  justified  abating  so  maefa  of  it  as  caused  the  obstruction,  if  no  person  had  been  therein. 

3.  But  that  tlie  justification  here  was  not  maintainable,  since  it  appeared  by  the  pleadii^s 
that  the  plaintiff's  family  were  in  the  house  when  defendant  pulled  it  down. 

4.  Quart  whether  the  plea  was  bad  because  it  did  not  aver  notice  to  the  plaintiff  to  abate  tli^ 
nuisance  himself. 

Tlie  second  count  alleged  that  defendant  with  force  and  arms  expelled,  put  out  and  tf- 
moved  plaintiff  and  his  family  from  the  possession  and  occuiiation  of  plaintiff^s  dwellii'*;- 

t    house,  and  kept  tliem  so  expelled,  &c.,  for  a  long  time,  &c. 

Plea,  an  immemorial  right  of  common  on  close  H.,  appurtenant,  &c.,  as  above,  and  that,  b^ 
cause  the  house  was  unlawfully  erected  on  the  close,  so  that,  without  pulling  it  down,  de- 
fendant could  not  enjoy  his  common,  defendant  pulled  down,  prostrated  and  remoTcd  tlif 
house,  ami  in  so  doing  necessarily  expelled,  put  out  and  removed  plaintiff  and  his  ianiily 
from  the  possession  and  occupation,  and  kept  them  so  expelle<l,  &c.,  doing  no  unnecessary 
damage,  &c. 

Replication.  That,  before  the  time,  &c.,  and  before  the  land  in  the  plea  mentioned  came  i" 
defendant,  H.,  being  seised  in  fee  and  occupier  of  the  said  land,  granted  license  to  plair- 
tiff  to  fence  off  part  of  close  H.,  and  build  a  dwelling-house  on  such  part;  and  that,  bef^r** 
the  time  when,  &c^  plaintiff,  in  pursuance  of  such  license,  fenced  off  such  part,  and  btJU 
thereon  the  dwelling-house  mentioned  in  the  2d  count,  and  in  so  doing  laid  out  large  sui*^* 
of  money,  &c.  And  that,  afterwards,  the  said  land,  and  H.'s  estate  and  interest  tliercin- 
came  to  and  vested  in  defendant,  and  the  said  land  is  that  in  respect  of  which  defeixta-ii 
claims  common. 

Heldy  on  demurrer  to  this  rcpliratioii : 

d.  That  the  replication  was  bad,  because  it  alleged  a  parol  grant  by  H.  to  plaintiff  of  a  fr^ 
hold  interest  running  with  the  inheritance;  which  grant,  without  deed,  could  not  binliiit 
defendant,  a  stronger.     Whether  or  not  it  bound  tlie  grantor,  quare. 

f>.  That  the  plea  could  not  be  construed  as  alleging  that  defendant  pulled  down  thehww 
while  the  family  were  absent,  so  that  they  could  not  return  to  it,  and  thereby  were  m* 
pelled :  anil,  therefore,  tliat  the  plea  was  bad,  because  it  justified  the  expulsion  as  made  in 
pulling  down  the  house,  which  was  unjustifiable  while  plaintiff's  family  were  therein. 

Trespass.     The  first  count  of  the  declaration  stated  that  the  defendanN 
on,  &C.9  and  on  divers  other  days,  &c.,  vfiih  force  and  arms,  broke  and 


•7 


con  entered  *a  certain  dwelling-house  of  plaintiff,  situate,  &c.,  *'^" 
which  said  dwelling-house  the  said  plaintiff  and  bis  familji  to 
wit,  Sarah  the  wife,  and  James  and  John  the  children,  of  the  plaiotiC 
were  at  the  said  several  times  inhabiting  and  actually  present,"  and  theoi 
to  wit,  on,  &c.,  made  a  great  noise,  &c.,  and  continued,  &c.,  and  then 
forced  and  broke  open  divers,  to  wit,  ten,  doors,  &c.,  and  broke  to  piecc'^ 
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divers,  to  wit,  ten  locks,  &c.,  of  plaintiflT,  and  also  then,  and  while  the 
said  family  of  plaintiff*  were  in  the  said  dwelling-house,  pulled  down, 
prostrated,  and  destroyed  the  chimneys,  roof,  walls,  &c.,  and  other  parts 
of  the  said  dwelling-house,  and  also  then  pulled  down,  &c.,  certain 
fixtures  and  things  of  plaintiff,  to  wit,  &c.,  of  great  value,  to  wit,  &c., 
then  affixed  to  and  part  of  the  said  dwelling-house,  and  also  then,  and 
while  the  said  &mily  of  plaintiff  were  in  the  said  dwelling-house  of 
plaintiff  as  aforesaid,  pulled  down,  prostrated,  and  demolished  the  said 
dwelling-house,  and  also,  during  the  time  aforesaid,  to  wit,  on,  &c., 
seized  and  carried  away,  and  converted,  &c.,  the  materials,  &c.  By 
means  of  which  premises  the  plaintiff,  during  all  the  time  aforesaid,  lost 
and  was  deprived  of  the  use  and  benefit  of  his  said  dwelling-house,  and 
was  put  to  great  expense,  to  wit,  &c.,  in  procuring  and  removing  to 
another  residence  for  himself  and  his  family,  and  was  prevented  from 
carrying  on  his  business,  &c. 

Plea  1,  to  the  1st  count.  That,  before  and  at  the  said  times,  &c.,  de- 
fendant was,  and  thence  hitherto  has  been,  and  still  is,  the  occupier  of  a 
certain  messuage  and  divers,  to  wit,  150  acres  of  land,  with  the  appurte- 
nances, situate,  &c.,  and  that  defendant,  whilst  he  was  such  occupier, 
and  all  the  occupiers  for  the  time  being,  &c.,  for  the  full  period  of  thirty 
years  next  before  the  first  *of  the  said  times  when,  &c.,  and  r*7e^Q 
next  before  the  commencement  of  this  suit,  have  respectively 
actually  taken  and  enjoyed  as  of  right,  and  without  interruption,  and  have 
used  and  been  accustomed  to  actually  take,  &c.,  and  ought  to  have  actu- 
ally taken,  &c.,  and  defendant,  occupier,  &c.,  still  of  right  ought,  &c., 
for  himself  and  themselves,  occupiers,  &c.,  common  of  pasture  in,  upon 
and  throughout  a  certain  close,  situate,  &c.,  called  The  Heath,  for  all  his 
and  their  commonable  sheep  levant  and  couchant  in  and  upon  the  said 
messuage,  &c.,  every  year  and  at  all  times  of  the  year,  as  to  the  said 
messuage,  &c.,  belonging  and  appertaining.  And,  because  the  said 
dwelling-house  in  the  first  count  mentioned,  at  the  said  several  times 
when,  &c.,  in  that  count  mentioned,  had  been  and  was  wrongfully  erected, 
standing  and  being  in  and  upon  the  said  close,  so  that  without  breaking 
and  entering  the  said  dwelling-house,  and  a  little  forcing  and  breaking 
open  the  said  doors,  &c.,  in  the  said  first  count  mentioned,  and  a  little 
breaking  to  pieces,  &c.,  the  said  locks,  &c.,  and  pulling  down,  pros- 
trating, and  destroying  the  said  chimneys,  roof,  walls,  &c.,  and  other 
parts,  &c.,  in  the  Said  first  count  mentioned,  and  a  little  pulling  down, 
&c.,  the  said  fixtures  and  things  of  plaintiff,  in  the  said  count  mentioned, 
and  pulling  down,  prostrating,  and  demolishing  the  said  dwelling-house, 
the  defendant  could  not  have,  use,  or  enjoy  his  said  common  of  pasture 
in,  upon  and  throughout  the  said  close  in  so  ample  and  beneficial  a  man- 
ner as  he  otherwise  might  and  would  and  ought  to  have  done,  defendant, 
at  the  said  several  times  when,  &c.,  broke  and  entered,  &c.,  and  then  a 
little  forced  and  broke  open,  &c.,  the  said  doors,  &c.,  and  a  little  brok« 


750  Perry  v.  Fitzhowe.  E.  T.  1846. 

to  pieces,  &c.,  the  said  locks,  &c.,  and  pulled  down,  &c.,  the  said  chiro- 

*760i  ^^y^»  ^^'*  ^^^  ^  ^^^^^  *pulled  down,  &c.,  the  said  fixtures,  &c., 
'  and  pulled  down,  prostrated,  and  demolished  the  said  dwelling- 
house,  and  in  so  doing  did  necessarily  and  unavoidably  make  a  little 
noise,  &c.,  in  the  said  dwelling-house,  and  necessarily,  &c.,  continued 
therein  making  such  noise,  &c.,  for  a  certain  reasonable  space  of  time, 
&c.,  and  then  seized  and  took  the  materials  of  which  the  said  dwelling- 
house  was  composed,  &c.,  and  carried  them  to  a  certain  small  and  con- 
venient distance  in  that  behalf,  where  he  left  the  same  for  the  use  of  the 
plaintiff,  he  the  defendant  doing  no  unnecessary  damage  to  the  ptaintiflf 
on  the  occasions  aforesaid,  as  he  lawfully,  &c. :  which  are  the  said  several 
alleged  trespasses,  &c.     Verification.(o) 

2d  plea,  to  the  1st  count.  Prescribing  in  respect  of  an  enjoyment  for 
sixty  years ;  but  in  other  respects  not  dilTering  from  the  1st  plea. 

3d  plea,  to  the  1st  count.  Stating  a  seisin  in  fee  of  the  messuage,  &c., 
and  an  immemorial  prescription :  in  pther  respects  not  differing  from 
the  1st  and  2d  pleas. 

Replication  to  plea  1.  That  the  said  dwelling-house,  in  the  said  first 
plea  and  in  the  said  first  count  mentioned, «( was,  at  the  said  several  times 
when,  &c.,  in  the  said  first  plea  mentioned,  the  dwelling-house  of  the 
plaintiff,  and  in  the  actual  possession  and  occupation  of  the  plaintiff  and 
his  family,  who  were,  at  the  said  several  times  when,  &c.,  in  the  said 
first  plea  mentioned,  actually  present  in  and  inhabiting  the  same ;  and 
that  the  said  defendant,  at  the  said  several  times  when,  &c.,  in  the  said 
first  plea  mentioned,  with  force  and  arms,  and  with  a  strong  hand  and  in 
a  violent  manner,  broke  and  entered  the  said  last- mentioned  dweliing- 
*7611  ^^^^^  ^^  ^^^  ^plaintiff,  and  committed  the  said  several  trespasses 
in  the  said  first  count  mentioned."     Verification. 

To  pleas  2  and  3,  the  like  replication. 

Demurrer  to  the  replication  to  plea  1,  assigning  for  cause,  among  others, 
that  the  replication  alleges  and  states  no  new  matter,  and  ought  not  to 
have  concluded  with  a  verification.  Joinder.  The  replication  to  the 
2d  and  3d  pleas  was  demurred  to  on  the  same,  among  other  grounds. 
Joinder. 

The  2d  count  of  the  declaration  stated  that  defendant,  on,  &c.,  «  with 
force  and  arms  expelled,  put  out  and  removed  the  plaintiff  and  his  family 
from  the  possession  and  occupation  of  a  certain  other  dwelling-house  of 
the  plaintiff,  situate,  &c.,  and  kept  them  so  ejected  and  expelled  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto.  The  count  also  alleged 
a  seizure,  damaging'  and  conversion  of  goods,  &c.,  being  in  the  dwelling- 
house.  By  means  whereof,  &c. :  averment  of  damage  nearly  as  in  the 
first  count. 

Pleas  4  and  5,  to  the  2d  count.     Prescribing  for  common  as  appert:dn- 

(a)  The  plea  made  no  reference  to  the  aTerraent  Uuit  the  plaintiff't  ftmily  weie  in  liie 
house. 
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ing  to  the  messuage,  &c.,  in  respect  of  a  thirty  and  a  sixty  years'  enjoy- 
ment, and  justifying  as  in  the  6th  plea,  (post.)    Verification. 

Plea  6,  to  the  2d  count.  Stating,  as  in  plea  3,  an  immemorial  pre- 
scription for  common  over  the  close  called  The  Heath,  as  appertaining  to 
a  messuage  and  land,  &c.  And  that,  because  the  said  dwelling-house  in 
the  said  last  count  mentioned,  before  and  at  the  said  time  when,  &c.  iu 
that  count  mentioned,  had  been,  and  then  was,  wrongfully  and  unlawfully 
erected,  standing  and  being  in  and  upon  the  said  last-mentioned  close, 
so  that  without  prostrating,  pulling  down,  and  removing  the  same,  he  the 
defendant  could  not  have,  use  or  enjoy  *his  said  last-mentioned  r«<Tg2 
common  of  pasture  in,  upon  and  throughout  the  said  last-men- 
tioned close,  in  so  ample  and  beneficial  a  manner  as  he  otherwise  might 
and  would  and  ought  to  have  done,  he  the  defendant,  at  the  said  time 
when,  &c.,  pulled  down,  prostrated,  and  removed  the  said  last- mentioned 
dwelling-house,  and  the  materials,  thereof  coming  and  arising,  and  of 
which  it  had  been  composed  and  built,  then  took  and  carried  to  a  certain 
small  and  convenient  distance  in  that  behalf,  where  he  left  the  same  for 
the  use  of  the  plaintiff;  « and  in  so  doing,  he  the  defendant  did  neces- 
sarily and  unavoidably  expel,  put  out,  and  remove  the  plaintiff  and  his 
said  family  from  the  possession  and  occupation  of  the  said  last-mentioned 
dwelling-house,  and  kept  them  so  ejected  and  expelled  hitherto,"  and 
then  seized  and  took  the  said  goods  and  chattels,  &c.,  being  in  the  said 
last  mentioned  dwelling-house,  and  carried  them  to  a  certain  other  small 
and  convenient  distance  where  he  left  them,  &c.,  and  in  so  doing  he  did 
necessarily  and  unavoidably  a  little  break,  &c.  the  said  goods  and  chat- 
tels, he,  defendant,  doing  no  unnecessary  damage  to  plaintiff  on  the  occa- 
sion last  aforesaid,  as  he  lawfully,  &c.  Which  said  expelling,  &c.,  (enu- 
merating the  trespasses,)  are  the  said  several  alleged  trespasses,  &c. 
Verification. 

Replication  to  pleas  4  and  5,  tendering  issue  on  the  enjoyment  alleged 
in  those  pleas  respectively ;  on  which  issue  was  joined. 

To  plea  6.  «  That,  long  before  the  said  time  when,  &c.  in  the  said 
2d  count  mentioned,  and  before  the  said  messuage  and  land  in  the  said 
6th  plea  mentioned  came  to  the  defendant,  to  wit,  on,  &c.,  «  one  Richard 
Howe  was  seised  in  his  demesne  as  of  fee  of  and  in  the  said  last  men- 
tioned messuage  and  land,  and  was  the  occupier  *of  the  same,  rm'jao 
and,  being  so  seised  and  such  occupier  as  aforesaid,  he  the  said 
R.  H.  did  then,  to  wit,  on,*'  &c.,  «  give  and  grant  to  the  said  plaintiff 
leave  and  license  to  shut  in,  fence  off,  and  enclose  from  the  said  close  in 
the  said  6th  plea  mentioned,  a  certain  part,  to  wit,  60  poles,  thereof,  and 
to  erect  and  build  a  dwelling-house,  and  other  buildings  on  the  said  part, 
to  wit,  the  said  60  poles ;  and  that  the  said  plaintiff  did,  by  and  in  pur- 
miance  of  such  leave  and  license,  afterwards,  and  before  the  said  time 
when,  &c.  in  the  said  6th  plea  mentioned,  shut  in,  fence  off  and  enclose 
tcom  the  said  close  in  the  said  6th  plea  mentioned  the  said  part,  to  wit, 
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the  said  60  poles,  and  erected  and  built  thereon,  to  wit,  on  the  said  pait 
so  enclosed  as  aforesaid,  the  said  dwelling-house  in  the  said  2d  count, 
and  in  the  said  6th  plea  mentioned,  and  in  so  shutting  in,  fencing  off, 
and  enclosing  the  said  part,  to  wit,  the  said  60  poles,  and  erecting  and 
building  the  said  dwelling-house  in  the  said  6th  plea  mentioned,  did  ne- 
cessarily lay  out  and  expend  divers  large  sums  of  money,  amounting  in 
the  whole  to  divers,  to  wit,  500  pounds."  Averment :  « that  the  said 
messuage  and  land  in  the  said  6th  plea  mentioned,  and  the  estate  and 
interest  of  the  said  R.  H.  of  and  in  the  same  after  the  giving  of  such 
leave  and  license  as  aforesaid,  and  after  the  said  part  was  so  shut  in, 
fenced  off,  and  enclosed  as  aforesaid,  and  after  the  said  money  was  so 
expended  in  that  behalf  as  aforesaid,  came  to  and  vested  in  defendant, 
and  ib  the  messuage  and  land,  and  the  estate  and  interest,  in  respect  of 
which  the  defendant  claims  such  right  of  common  as  in  the  said  6\h  plea 
is  alleged."    Verification. 

Demurrer  to  the  replication  to  plea  6,  alleging  (among  many  other 
*7641  g^^'^^^^)  ^^^^  ^he  leave  and  license  could  *be  granted  only  hy 
deed,  and  no  deed  is  stated  nor  profert  made ;  that  the  license, 
as  pleaded,  is  void  in  law  ;  that  Richard  Howe  is  not  shown  to  have  had 
any  right  of  common  or  other  easement  on  any  part  of  the  close  men- 
tioned in  the  plea  at  the  time  of  granting  the  supposed  leave  and  license : 
and  that  the  replication  argumentatively  denies  that  defendant,  at  the  time 
when,  &c.,  had  right  of  common  on  the  part  of  the  close  fenced  in  by 
plaintiff.     Joinder. 

The  demurrers  were  argued  in  Easter  term,  I845.(a) 
Gunnings  for  the  defendant.  The  first  three  pleas  and  the  last  are 
well  pleaded;  and  the  replication  is  no  answer.  [Lord  Denman,  C.J. 
Can  you  maintain  pleas  which  justify  pulling  down  a  house  in  which  the 
plaintiff  and  his  family  were,  without  alleging  a  previous  notice  to  them 
to  go  out  ?](&)  No  trespass  affecting  the  person  is  complained  of.  As  to 
the  first  set  of  demurrers :  the  plaintiff,  by  his  replication,  admits  that  the 
dwelling-house  mentioned  in  the  first  count  and  first  three  pleas  v'as 
wrongfully  erected  on  land  over  which  the  defendant  had  right  of  com- 
mon. That  was  a  nuisance,  which,  on  general  principles,  the  party  in- 
jured might  abate,  whether  consisting  in  a  house,  a  hedge  or  any  other 
obstruction :  Penruddock*8  Case^  5  Rep.  100  b ;  Batons  Casif  9  Rep. 
53  b  ;  Rex  v.  Rosewell^  2  Salk.  459  ;  3  Bla.  Com.  5,  book  3,  c.  1,  §  ^' 
The  replication  adds  nothing  material  to  the  complaint  in  the  first  count. 
*7651  '^  alleges  that  the  defendant,  at  the  *times  when,  &c.,  «with 
force  and  arms,  and  with  a  strong  hand,  and  in  a  violent  manner, 
broke  and  entered"  the  dwelling-house.  If  it  was  intended  by  these 
words  to  impute  a  forcible  entry  made  punishable  by  statute,  the  wordi 
<<  against  the   form  of  the  statute"  are  wanting;  if  a  forcible  entry  at 

'a)  April  25th  and  20th.   Before  Lord  Denman,  C.  J^  Patteson,  Wi^iaIn^and  WigbimMi,  J> 
;6)  Thia  ot^ection  was  stated,  aroong  others,  in  the  points  for  argument  delirered  by  ^. 
p^intitf. 
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common  law,  the  ayerments  fall  short  of  the  legal  description,  as  appears 
from  Rex  v.  Wilson^  8  T.  R.  357.  There  the  words  "  with  force  and 
arms,"  and  « with  a  strong  band/'  would  have  been  insufficient  if  the 
indictment  bad  not  stated  an  entry  made  unlawfully,  (that  is,  as  Lord  Ken- 
ton explained  it,  p.  364,  without  title,)  by  the  defendants,  in  such  manner 
as  of  itself  implied  danger  to  the  peace.  'i*he  entry,  to  be  criminal,  roust  be 
forcible  and  unlawful :  and,  after  an  entry  which  is  not  so,  even  a  detain- 
ing with  strong  hand  and  armed  power  is  not  a  statutory  offence ;  Rex  v. 
Oaklpy,  4  B.  &  Ad.  307.  In  2  Hawk.  P.  C.  29,  7th  ed.,  b.  i.  c.  64,  the 
author  says,  «<It  seems  that  at  the  common  law  a  man  disseised  of  any 
lands,  or  tenements,  (if  he  could  not  prevail  by  fair  means,)  might  law- 
fully regain  the  possession  thereof  by  force,  unless  he  were  ptit  to  a  ne- 
cessity of  bringing  his  action,  by  having  neglected  to  re-enter  in  due 
time."  Mr.  Curwood,  in  his  edition,  (1  Hawk.  P.  C.  495,  note  (1),) 
questions  this  general  doctrine:  but  the  subsequent  proposition  seems 
clearl}'  to  be  correct,  (2  Hawk.  P.  C.  29,  7th  edition,  b.  i.  c.  64,  s.  3,) 
that  in  an  action  under  statute  for  a  forcible  entry,  « if  the  defendant 
make  himself  a  title  which  is  found  for  him,  he  shall  be  dismissed  without 
any  inquiry  concerning  the  force,"  <<  howsoever  he  may  *be  pun-  r«7gfi 
ishable  at  the  king's  suit,  for  doing  what  is  prohibited  by  sta- 
tute."  Dalt.  Just.  208,  p.  268,  in  ed.  1655,  c.  80,  is  to  the  same  effect: 
and  Taylor  v.  Cafe,  3  T.  R.  292,  (judgment  affirmed  in  Exc.  C.  1  H. 
Bl.  555 ;)  Taunton  v.  Costar,  7  T.  R.  431 ;  and  Turner  v.  Meymott, 
1  Bing.  158,  all  show  that  a  party  may,  without  legal  process,  retake  pos- 
session of  his  own  premises  occupied  by  another,  and  is  not  civilly  respon- 
sible unless  he  has  mistaken  his  right,  nor  criminally  unless  he  has  made 
a  forcible  entry,  or  committed  some  other  violence  for  which  a  prosecution 
lies.  J^ewton  v.  Harland,  1  M.  &  G.  644,  may  be  cited  as  showing  that 
a  landlord  cannot,  in  a  civil  action,  justify  re-entering,  of  his  own  autho- 
rity, upon  a  tenant  whose  term  has  expired ;  but  the  Judges  there  were 
not  unanimous,  Coltbcan,  J.,  expressing  himself  strongly  in  favour  of  the 
defendants'  right  to  justify  in  a  civil  action  ;  and  the  case  was  in  some 
respects  distinguishable  from  this.  The  defendant,  therefore,  in  the  pre- 
sent case,  might  enter  to  abate  the  nuisance  under  the  circumstances 
stated  in  the  replication,  and  although  the  plaintiff's  family  were  on  the 
premises,  no  injury  being  done  to  the  person  of  any  individual. 

The  replication  to  plea  6  is  bad,  first,  because  it  does  not  show  that 
Howe,  at  the  time  of  the  alleged  grant  to  the  plaintiff,  had  any  right  in 
the  common.  Secondly,  if  he  was  a  commoner,  and,  as  such,  could 
give  the  license  relied  upon,  (which  is  questionable ;  Monk  v.  Butler^ 
Cro.  Jac.  574,  575,)  the  license  ought  to  have  been  granted  by  deed, 
since  it  is  supposed  that  a  freehold  interest  in  the  land  passed  ;  Monk  v. 
Butler;  Hewlins  v.  Shippam^  5  B.  &  C.  221;  *Wallxs  v.  p«_^ 
Harrison,  4  M.  &  W.  538  ;  and  Wood  v.  LeadhUter,  13  M.  &  W.  ^ 
838  \  where  preceding  cases  arc  discussed  and  explained,  and  the  authority 
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of  Tayler  y.  WaJters^  7  Taunt.  374,  is  denied.  That  being  so,  the 
replication  ought  to  have  shown  that  there  was  a  deed,  and  made  profeit 
of  it.  [0 Wo/fey,  contra,  admitted  this  to  be  so,  provided  a  deed  were 
necessary.]  Further,  the  right  of  soil  is  distinct  from  the  right  of  com- 
mon. Com.  Dig.  Common  (H) ;  and  the  replication  does  not  show  that 
Howe  had  any  interest  in  the  common,  or  that  such  interest  passed  from 
him  to  the  plaintifl*.  And  again,  even  if  that  were  otherwise,  the  parol 
license  (assuming  such  license  to  be  valid)  would  have  determined  when 
Howe  died  and  the  land  vested  in  another ;  Wallis  v.  Harrison.  Such  a 
license,  though  acted  upon,  was  revocable.  Cocker  v.  Cowper^  1  Cro. 
M.  &  R.  418,  S.  C.  5  Tyr.  103,  and  was  revoked  by  the  change  of 
proprietors. 

G^MaUeyy  contra.  The  replication  to  plea  1  is  good.  The  claim  bj 
a  commoner  to  enter  upon  a  dwelling-house,  as  appears  to  have  been 
done  in  this  case,  is  unprecedented.  First,  the  right  to  abate  is  not 
clearly  shown.  Secondly,  the  right  could  not  be  exercised  on  a  dwelling- 
house  occupied  by  a  family,  without  notice  to  them.  Thirdly,  the  right,  if 
it  existed,  being  exercised  in  a  violent  manner,  was  unlawfully  exercised. 
«  Abatement,'*  as  Eyre,  C.  J.,  observes,  in  Kirbyv.  Sadgrove^  1  B.  &  P. 
13,  18,  u  ought  to  be  allowed  in  very  few  cases ;  for  the  abater  is  judge 
in  his  own  cause."  And,  as  appears  from  the  same  case,  and  frcro 
•7681  ^^g^ove  V.  Kirby^  6  T.  R.  483,  in  *this  court,  the  assumptiou 
of  right  will  be  looked  at  with  peculiar  strictness  where,  if  it  be 
used  unwarrantably,*  the  original  state  of  things  cannot  be  restored. 
Supposing  that,  under  different  circumstances,  the  plaintiff  here  could 
not  have  brought  trespass  on  the  ground  of  right  in  himself,  yet  there  is 
no  authority  by  which  the  defendant  can  justify  such  an  entry  as  appears 
by  these  pleadings.  The  dictum  of  Hawkins,  that  at  common  law  a 
party  might  retake  possession  of  his  own  land  by  force,  was  treated  as 
doubtful  by  Lord  Kcnyon  in  Rex  t.  Wilson,  8  T.  R.  364.  And  in  none 
of  the  cases  where  a  retaking  without  authority  of  law  has  been  held 
justifiable  was  there  a  real  forcible  entry.  In  Tamer  v.  Meymott^  1  Bing. 
158,  the  premises  were  locked  up  and  empty,  after  expiration  of  a  notice 
to  quit.  On  the  other  hand,  in  Hillary  v.  Gay,  6  Car.  &  P.  284,  where 
a  notice  to  quit  had  expired,  but  the  tenant's  family  remained  on  the 
premises,  and  the  landlord  turned  them  out.  Lord  Lyndhurst,  C.  6., 
held  that,  on  that  ground,  the  case  was  distinguishable  from  I^mer  v. 
Meymotty  and  the  alleged  trespass  not  justifiable.  Lord  Kenyok  and 
AsHHURST,  J.,  when  they  maintained,  in  Taylor  v.  Cole,  3  T.  R  292, 
that  an  entry  and  expulsion  by  the  party  entitled  might  be  justified  in  a 
c^ivil  action,  expressly  guarded  against  the  application  of  that  doctrine  to 
9  case  in  which  criminal  violence  is  used.  In  Taunton  v.  Costar,  71* 
R.  431,  and  in  Butcher  v.  Butcher,  7  B.  &  C.  399,  which  was  a  similar 
case,  there  was  no  entry  with  violence  to  any  person.  And  in  both  cases 
it  was  considered  a  material  question,  whether  or  not  the  party  entering  had 
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such  a  right  in  the  land  as  made  an  ^action  of  trespass  maintain-  rrrgo 
able.  [WiGHTMAN,  J.  Can  the  replication^  here,  that  the  defend-  ^ 
ant «« with  force  and  arms,  and  with  a  strong  hand,  and  in  a  violent  man- 
ner, broke  and  entered,'*  make  that  a  trespass  which  did  not  appear  to 
be  so  before  ?]  It  shows  that  the  act  done  was  an  offence  within  «the 
statutes  of  forcible  entry.  [Wightman,  J.  Ought  not  the  plaintiff*  to 
have  new  assigned,  as  is  suggested  by  Bdlleb,  J.,  in  Taylor  v.  Co/e, 
3  T.  R.  297?]  The  replication  here  is  like  a  replication  of  abuse.  The 
plaintiff*  says  that,  if  the  defendant  had  a  right  to  abate  the  alleged 
nuisance,  he  had  no  right  to  do  it  with  violence  and  a  strong  hand. 
[WiGHTMAK,  J.  If  the  plaintiff*  had  at  once  demurred  to  the  first  plea, 
would  it  have  been  maintainable  or  not? J  It  might  depend  upon  the 
question  whether  or  not  the  allegations  unanswered  in  the  plea  were 
introduced  prematurely  in  the  declaration.  But  the  plaintiff*,  in  replying, 
was  at  liberty  to  answer  the  plea  as  if  those  allegations  in  the  first  count, 
which  denote  criminal  violence,  had  been  mere  matter  of  aggravation, 
and  to  reply  the  illegal  violence  and  the  presence  of  the  plaintitf  s  family 
as  facts  excluding  the  defence  off*ered  by  the  plea.  It  must  then  be 
determined,  upon  the  matter  appearing  by  the  whole  record,  whether  the 
defendant  exercised  a  right  of  abating  in  a  manner  forbidden  by  the 
latutes.  And  on  this  point  Hillary  v.  Gay,  6  Car.  &  P.  284,  and 
Newton  V.  Harlandf  1  M.  &  G.  644,  are  decisive.  The  words,  (<\vith  a 
tronghand,"  of  themselves  import  undue  force,  and  differ  in  this  respect 
from  the  common  words  <«  vi  et  armis."  Such  was  the  opinion  of 
La  WHENCE,  J.,  in  Rex  v.  Wilson^  8  T.  R.  362.  It  is  sufficient,  however, 
that  the  replication  here  states  the  trespasses  *to  have  been  com-  r  «-*-() 
mitted  when  the  dwelling-house  was  <<  in  the  actual  possession  ^ 
and  occupation  of  the  plaintiff*  and  his  family,"  <«  actually  present  in  and 
inhabiting  the  same,"  and  no  previous  notice  to  them  appears.  It  has 
been  said  that  a  horse  cannot  be  taken  to  the  pound  as  damage-feasant 
when  a  rider  is  on  his  back ;  Storey  v.  Robinson^  6  T.  R.  138  :  on  the 
same  principle  a  man  may  abate  a  nuisance  without  legal  process,  but 
not  so  as  to  risk  breaking  the  peace  by  a  personal  collision.  The  law 
on  these  subjects  may  be  collected  from  2  Bac.  Abr.  tit.  Distress  {B)^  (F), 
pp.  696,  707,  708,  7th  ed.,  Sunbolf  v.  Mford,  3  M.  &  W.  248,  and 
ColUns  V.  Rsnisoriy  Sayer's  Rep.  133.  [Lord  Denmax,  C.  J.  In  the 
last  case  the  act  was  a  direct  trespass  to  the  person.]  The  judgments  of 
the  court  maintain  the  general  doctrine  now  contended  for.  Whether  the 
want  of  defence  here  be  apparent  on  the  plea  or  on  the  whole  record  after 
replication,  the  plaintiff*  is  entitled  to  judgment  on  this  point.  [Patte- 
80N,  J.  The  second  count  does  not  aver  that  the  plaintiff*'s  family  were 
in  the  house.]  The  6th  plea  admits  that  the  defendant  pulled  down  the 
dwelling-house,  and,  in  so  doing,  did  necessarily  «<  expel,  put  out  and 
remove  the  plaintiff*  and  his  said  family  from  the  possession  and  occupa- 
tiou"  of  it.  If  this  means  only  that  the  family  were  kept  out,  the  required 
VOL.  VIII.  56 
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allegation  is  certainly  not  made  ;  but  the  words  clearly  imply  more :  an  I 
expelling,  in  the  sense  of  merely  precluding  from  entrance,  does  not 
apply  where  the  house  has  ceased  to  exist. 

As  to  the  replication  to  plea  6  :  assuming  the  plea  to  be  good,  the  re* 
«~«1  plication  is  a  sufficient  answer.  The  *argument  founded  oo 
WaUis  V.  Harrison^  4  M.  &  W.  538,  is  that  Howe  might  have  re- 
voked the  license  granted  to  the  plaintiff  by  conveying  the  land  to  some 
one  else,  and  that,  consequently,  it  was  revoked  when  the  land  devolved 
upon  the  defendant.  But  here  the  license,  though  by  parol,  was  not  re« 
vocable.  Wood  v.  Leadbitter^  13  M.  &  W.  838,  and  other  cases,  show« 
ing  that  a  party  cannot  grant  license  to  have  an  easement  over  his  land 
without  deed,  are  not  disputed.  But  this  was  not  the  granting  of  an 
easement  over  Howe's  land  ;  for  it  does  not  appear  that  either  Howe  or 
the  plaintiff  had  any  interest  in  the  soil  of  the  close  :  it  was  merely  the 
relinquishment  of  a  right  which  Howe  enjoyed  over  a  particular  subject- 
matter,  not  land.  And,  where  the  liceuse  is  for  an  easement  which  is 
not  to  be  enjoyed  on  the  licensor's  land,  the  grant  need  not  be  by  deed. 
This  distinction  is  borne  out  by  Winter  v.  BrockweU^  8  East,  308,  Ug- 
gins  V.  Inge^  7  Bing.  682,  and  the  cases,  generally,  on  the  subject  of  such 
grants ;  it  seems  to  be  recognised  on  both  sides  in  argument  in  Bridges 
V.  Blanchard,  1  A.  &  £.  536,  and  also  to  be  contemplated  in  Gale  on 
Easements,  p.  20,  part  1,  c.  3,  s.  1,  where  it  is  said  that  a  parol  license 
<<  may  work  the  extinguishment  of  an  existing  easement — as  where  per- 
mission is  given  to  a  man  to  erect  something  on  his  own  land  which  is 
incompatible  with  the  continuance  of  some  easement  over  it,  to  which 
the  licenser  was  entitled."  Harvey  v.  Reynolds^  12  Price,  724,  much  re- 
sembles the  present  case  :  there  the  plaintiff,  who  was  entitled  to  com- 
mon in  respect  of  a  messuage  and  land,  declared  against  the  defendant 
*7721  ^^^  building  on  *the  common,  but  was  nonsuited  on  evidence 
^  showing  a  parol  consent  to  the  encroachment ;  and  the  Court  of 
Exchequer  discharged  a  rule  for  setting  aside  the  nonsuit.  The  replica- 
tion here  states  that  the  plaintiff,  in  pursuance  of  the  license,  built  the 
dwelling-house  ;  and  all  the  cases  recognise  the  principle  that  a  license 
executed  is  not  to  be  revoked  :  Wood  v.  Leadbitter^  13  M.  &  W.  838, 
affords  no  exception.  And,  as  to  the  question  what  is  or  is  not  execution 
of  a  license,  there  is  a  clear  distinction.  If  the  license  only  enables  a 
party  to  do  single  acts,  as  to  go  upon  land,  from  time  to  time,  when  he 
has  occasion,  there  is  not,  at  any  time,  such  an  execution  of  the  license 
as  prevents  its  being  revoked.  But,  if  it  be  executed  by  some  act  of 
such  a  nature  that,  when  it  is  done,  the  party  could  not,  on  revocation  of 
the  license,  be  replaced  in  the  situation  he  was  in  before,  as  where  be 
has  built  a  house,  the  license  is  not  revocable.  Wallis  v.  Hartiio^ 
4  M.  &  W.  538,  is  a  case  of  the  former  kind.  The  distinction  is  exem* 
plified  by  Wood  v.  Manley,  11  A.  &  E.  34;  Mason  v.  HUl,  5  B.  &  \d.  1, 
and  Harvey  v.  Reynolds,  12  Price,  724.    K  the  plaintiff's  right,  under 
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lae  license,  was  even  doubtful,  Kirby  v.  Sadgrove^  1  B.  &  P.  13,  shows 
that  the  defendant  ought  not  to  try  such  a  question  by  the  summary 
f'ourse  of  abating. 

Gunnings  in  reply.  As  to  the  observation  that  the  plaintiff's  family 
were  on  the  premises  and  had  no  notice,  the  averments  as  to  the  family 
in  the  declaration  are  mere  matter  of  aggravation,  and  the  defendant  was 
not  called  upon  to  answer  them  at  all ;  note  (3)  to  Earlqf^Man"  rt^^o 
Chester  v.  Fio/e,  I  Wms.  Saund.  28  c,  6th  ed.  [Lord  Dcnman,  ^ 
C.  J.  It  is  not  alleged  that  the  defendant  knew  whether  any  person  was 
on  the  premises  or  not.]  Kirby  v.  Sadgrove^  1  B.  &  P.  13,  decides  only 
that  a  commoner  must  not  prejudice  the  lord's  right  in  the  soil  for  the  pur« 
pose  of  removing  something  which  may  be  an  injury  to  his  own  right  of 
common.  Collins  v.  Berdsonj  Sayer's  Rep.  138,  was  a  case  of  direct  in- 
jury to  the  person  ;  and,  if  the  party  injured  wus  trespassing  on  the  de- 
fendant's premises,  the  act  done  (throwing  him  down  from  a  ladder  which 
he  had  placed  there)  was  not  calculated  to  remove  him  from  the  premises. 
Siorey  v.  Robinson^  6  T.  R.  138,  where  the  horse  was  distrained  damage 
feasant  while  ridden  by  the  plaintiff,  was  also  a  case  of  direct  violence 
against  the  person.  This  case,  and  Field  v.Mames^  12  A.  &  £.  649, 
and  Sunbolf  v.  Jllford^  3  M.  &  W.  348,  proceeded  upon  the  principle 
since  affirmed  in  Jfewton  v.  Harlandj  1  M.  &  G.  644,  but  do  not  affect 
the  present  case.  And  the  objection  to  summary  process  as  tending  to 
personal  collision  is  regarded  strictly  by  the  courts,  as  appears  from  Bunch 
V.  Kenningtony  1  Q.  B.  679,  and  Wagsiaff  v.  Clack^  2  Harrison's  Digest, 
2468,  3d  ed.(a)  The  general  authority  of  a  commoner  to  abate  enclo- 
sures which  interfere  with  his  right  is  confirmed  by  Jlrlett  v.  ElUs,  7  B.  & 
C.  346.  As  to  the  alleged  license  from  Howe :  Winter  v.  Brockwell^ 
8  East,  308,  and  Liggins  v.  Inge^  7  Bing.  682,  where  the  licensor 
*merely  assented  to  the  doing  of  something  on  the  licensee's  own  1-^774 
land,  bear  no  analogy  to  this  case,  where  the  soil  affected  by  the 
license  was  not  Howe's,  and  does  not  appear  to  have  been  that  of  his 
licensee.  In  Harvey  v.  Reynolds^  12  Price,  724,  neither  party  had  any 
property  in  the  soil ;  the  court  appears  to  have  thought  that  a  license  by 
deed  was  not  necessary,  and  that  the  plaintiff's  conduct  was  a  virtual 
assent  to  the  defendant's  encroachment.  That  case,  if  rightly  decided, 
does  not  govern  the  present,  where  no  act  implying  assent  has  been  done 
by  the  defendant.  Wood  v.Manleyj  11  A.  &  £.  34,  also  differs  essen- 
tially in  its  circumstances  from  the  present  case.  Cur,  adv,  vult. 

Lord  Denbiax,  C.  J.,  in  this  term,  (May  7th,)  delivered  the  judgment 
of  the  court. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  dwelling- 
house  of  the  plaintiff  in  which  he  and  his  family  were  inhabiting  and 
actually  present  at  the  time,  and  pulling  down  and  demolishing  it.    There 

(a)  The  ttatement  is  as  follows :  "  A  horse  may  be  distrained  damage  feasant,  although 
he  is  led  by  a  person  at  the  time.'*     Wagttaff  v.  CladSf  Cambridge,  Summer  Assizes,  1826,  MS 
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was  a  second  count  for  an  expulsion  of  the  plaintiflfand  his  family.  (His 
lordship  then  stated  the  material  parts  of  the  subsequent  pleadings,  and 
continued  as  follows.) 

With  respect  to  the  replications  to  the  three  pleas  to  the  first  count,  it 
is  to  be  observed  that  the  only  addition  they  make  to  die  statement  in  the 
declaration  is,  that  the  defendant,  «  with  a  strong  hand  and  in  a  violent 
manner,"  broke  and  entered  the  house  and  committed  the  trespass. 

The  question  substantially  turns  upon  the  validity  of  the  pleas ;  for  the 
*7751  ^^P^^^^oxis  do  not  state  that  the  'defendant  used  more  force 
-^  than  was  necessary,  or  that  he  came  armed  or  with  numbers  of 
people,  or  used  threats  or  menaces ;  and  the  allegation  that  the  defend- 
ant, with  a  strong  band  and  in  a  violent  manner,  committed  the  trespasses, 
does  not  really  alter  his  case  as  stated  in  the  declaration,  or  carry  it  far- 
ther and  convert  that  into  a  trespass  which  would  not  otherwise  be  a 
trespass. 

In  order  to  determine  the  validity  of  the  pleas,  it  is  to  be  considered 
whether  the  defendant  could  lawfully  pull  down  the  defendant's  dwelling' 
house  (he  and  his  family  being  in  it  at  the  time)  because  it  had  been  wrong- 
fully erected  upon  a  place  over  which  the  defendant  had  a  right  of  com- 
mon, and  which  right  was  wrongfully  infringed  by  the  erection  ofthehoust*. 

There  is  no  doubt,  as  a  general  rule,  that  a  person  who  is  injured  by 
a  private  nuisance  may  abate  it.  In  Jenkins's  Centuries,  260,  cent.  6, 
case  57,  Penrtiddock*s  Case^  5  Rep.  100  b,  and  James  v.  Haywardj  1  (W.) 
Jones,  221,  222,  it  is  said  that  if  a  house  be  erected  to  the  nuisance  of 
another,  it  may  be  abated,  but  that  no  more  is  to  be  pulled  down  than  is 
necessary,  and,  therefore,  if  part  only  of  the  house  be  a  nuisance,  that 
part  only  shall  be  pulled  down.  In  the  case  of  Rex  v.  Rotewdly  2  Salk. 
459,  which  was  much  relied  upon  in  the  argument,  the  court  held,  in  con- 
formity with  the  older  authorities,  that,  if  a  person  builds  a  house  so  near 
that  of  another  that  it  stops  his  lights  or  shoots  water  upon  his  house,  the 
person  injured  may  enter  upon  the  owner's  soil  and  pull  it  down.  The 
case  of  a  commoner  falls  within  the  general  rule;  and,  if  there  beany 
*7761  ^r^^^i^i^  "P^^^  ^^^  place  over  which  he  has  the  right,  and  which  *pre- 
vents  his  exercising  it,  he  may  abate  it  so  far  as  is  necessary  for 
the  exercise  of  his  right ;  Mason  v.  Cmsar^  2  Mod.  65 ;  Arlett  v.  EUis^  7  B. 
&  C.  346. 

No  case  has  been  found  which  establishes  any  distinction  arising  from 
the  nature  of  the  building  which  obstructs  the  exercise  of  a  right ;  and, 
therefore,  it  may  be  assumed  that  the  pulling  down  a  house,  provided  no 
person  be  in  at  the  time,  may  be  justified,  as  much  as  the  puUing  down  a 
barn  or  any  other  building. 

In  this  case,  however,  the  declaration  expressly  alleges  that  the  plaintiff 
and  his  family  were  in  the  house  at  the  time  when  it  was  pulled  down: 
and  the  question  is  whether  that  circumstance  renders  the  pulling  down 
unlawful.     No  express  authority  on  this  point  is  to  be  found :  but  it  tf 


8  Adolphus  &  Ellis,  N.  S.  776 

said  that  the  law  respecting  distresses,  in  which,  as  in  the  abatement  of  a 
nuisance,  the  party  injured  takes  the  remedy  into  his  own  hands,  affords 
an  analogy  by  which  we  ought  to  be  guided.  The  law  certainly  forbids 
the  distraining  a  horse  on  which  a  man  is  riding,  or  tools  which  he  is 
using,  on  account  of  the  imminent  risk  of  a  breach  of  the  peace  taking 
place  if  such  a  distress  be  made.  Surely  the  risk  of  a  breach  of  the 
peace  is  much  more  imminent  in  the  case  of  pulling  down  a  house  in 
which  persons  actually  are  at  the  time.  It  is  obvious  that  the  act  done  is, 
under  such  circumstances,  probably  dangerous  to  human  life,  and  calcu- 
lated in  the  highest  degree  to  excite  violence  and  breach  of  the  peace. 
The  law  will  not  permit  any  man  to  pursue  his  remedy  at  such  risks : 
and  therefore  we  think  it  unnecessary  for  the  plaintiff  to  show  that  there 
was  an  actual  breach  of  the  peace :  and  the  imminent  *risk  of  it  rtt'j'jj 
is  sufficiently  shown  by  the  averment  in  the  declaration  that  the 
plaintiff  was  in  his  own  house  at  the  time  when  the  defendant  committed 
the  act  complained  of. 

It  was  argued  that  the  plea  contains  no  averment  of  notice  to  the  plain- 
tiff, or  demand  that  he  would  himself  abate  the  nuisance :  but  we  do  not 
think  it  necessary  to  say  any  thing  on  that  head,  our  opinion  being  that, 
for  the  reasons  already  given,  the  three  pleas  to  the  first  count  are  insuf- 
ficient, and  that  the  plaintiff  is  entitled  to  judgment  on  the  demurrer  to 
the  replications  to  those  pleas. 

With  respect  to  the  replication  to  the  sixth  plea  to  the  second  count : 
the  plaintiff,  admitting  the  facts  stated  in  the  plea,  says  that  a  former 
owner  of  the  defendant's  messuage  gave  the  plaintiff  leave  to  build  the 
house.  Several  objections  are  made  to  this  replication,  the  principal  being 
that  the  former  owner  had  no  right  to  give  such  permission,  to  be  exer- 
cised in  alieno  solo,  and  that  the  license,  not  being  stated  to  be  by  deed, 
would  be  inoperative  to  bind  the  defendant,  if  even  it  would  bind  the 
party  who  gave  it.  The  cases  of  Winter  v.  Brockwell,  8  East,  308,  and 
Harvey  v.  Reynolds^  12  Price,  724,  were  relied  upon  on  the  part  of  the 
plaintiff.  The  latter  case  was  most  in  point,  as  it  was  the  case  of  one 
commoner  giving  license  to  another  to  make  an  encroachment  upon  the 
common,  which  license  was  pleaded  to  an  action  on  the  case  for  a  dis- 
turbance of  the  plaintiff's  right  of  common. 

It  is  not  necessary  to  consider  what  the  effect  of  a  parol  license  would 
be  against  the  person  granting  it ;  *for  it  is  here  pleaded  against     r»770 
a  subsequent  owner  in  fee,  as  running  with  land  and  binding  the 
inheritance. 

In  Winter  v.  Brockwelly  and  Harvey  v.  Reynolds^  the  license  was  set 
up  against  the  party  who  gave  it ;  but  we  are  not  aware  of  any  case  in 
which  it  has  been  held  that  such  a  parol  license  would  bind  the  inherit- 
ance and  run  with  the  land.  On  the  contrary,  it  is  laid  down  in  Shep- 
pard's  Touchstone,  231,  that  « license,  or  liberty,  cannot  be  created  and 
annexed  to  an  estate  of  inheritance  or  freehold  \iithout  deed."  In  Monk  v. 

2P 
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Butler^  Cto,  Jac.  574,  it  was  held  that  a  license  by  a  commoner  must  be 
by  deed  ;  and  the  same  opinion  was  expressed  by  the  court  in  HoMm  r. 
Robins y  2  Saund.  323,  328.  The  right  claimed  by  the  plaintiff  in  the 
present  case  as  against  the  defendant  isforfireeholdinterest^if  any,  which 
could  only  pass  by  deed. 

Upon  this  point  the  case  of  Hewlins  v.  SUppcan,  5  B.  &  C.  221,  is  a 
leading  authority,  in  which  all  the  cases  upon  the  subject  are  considered, 
and  in  which  it  was  so  decided. 

We  are  therefore  of  opinion  that  the  replication  to  the  sixth  plea  to  the 
last  count  is  bad ;  and  are  therefore  to  consider  whether  that  plea  itself 
is  good.  It  justifies  the  expelling,  putting  out  and  removing  the  plain- 
tiff and  his  family  from  the  house,  and  also  the  taking  his  goods  and 
chattels  out  of  it  to  a  certain  distance,  by  the  same  right  of  common,  and 
avers  that  for  that  purpose  the  defendant  pulled  down  the  house,  and  in 
so  doing  necessarily  and  unavoidably  expelled  and  put  out  the  plaintiff; 
which  justification  is  not  good,  according  to  what  we  have  already  said, 
*7791  ^^  ^°  actual  expulsion  of  them  *by  force  at  the  time  is  intended. 
The  words  "ejected,"  "expelled,"  « put  out,"  and  «  removed" 
may  be  said  to  be  satisfied,  under  some  circumstances,  by  proof  that  the 
house  was  destroyed  in  their  absence,  and  by  their  being  prevented  fiom 
returning  to  it  and  re-entering  it  because  on  attempting  to  do  so  they 
found  that  it  existed  no  longer  as  a  habitable  house.  But,  in  the  present 
case,  looking  at  the  language  of  the  plea  itself,  this  would  be  a  forced  construc- 
tion ;  and  the  natural  meaning  of  the  words  is  that  the  pulling  down  and 
expelling  were  contemporaneous.  If  so,  the  same  arguments  that  have  been 
held  fatal  to  the  first  set  of  pleas  will  also  prove  this  to  be  bad  in  law. 

Judgment  for  plaintiff. 


BODLEY  against  REYNOLDS.     Tuesday,  Jipril  21st. 

In  trover,  damages  may  be  given  in  respect  of  special  damage,  besides  the  value  of  ^e  goods 

converted,  if  special  damage  be  laid  in  the  declaration. 
As  where,  in  trover  for  carpenter's  tools,  special  damage  Mras  laid  in  respect  of  the  plaiatifl^ 

a  carpenter,  being  hindered  from  working. 

Trover  for  goods  and  chattels,  to  wit,  ten  saws,  ten  planes,  &g.,  (other 
carpenter's  tools.)  After  lalleging  the  conversion,  the  declaration  pro- 
ceeded as  follows.  «  By  means  whereof  the  plaintiff  was  prevented  fiom 
working  at  his  trade  of  a  carpenter  for  a  long  time,  to  wit,  from  thence 
hitherto,  the  said  goods  and  chattels  being  the  working  tools  and  imple- 
ments of  trade  of  the  plaintiff;  and  was  and  is,  by  means  of  the  premises, 
greatly  impoverished.     To  the  plaintiff's  damage  of  100/.,"  &c. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittbgs  after 
last  term,  a  verdict  was  found  for  the  plaintiff.    It  appeared  that  the  valo^ 
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of  the  goods  taken  *was  10/. :  but  some  proof  was  given  that  the     rt-^oQ 
plaintiff  had  suffered  hindrance  in  his  work  from  want  of  the  tools ;     *- 
and  the  Lord  Chief  Justice  told  the  jury  that  they  might,  if  they  thought 
right,  give  damages  also  for  the  detaining.    The  juiy  found  20/.  damages. 

In  this  term,(a) 

^Ueny  Serjt.y  moved  for  a  new  trial,  or  that  the  damages  might  be  re- 
duced to  10/.  The  gist  of  the  action  is  conversion:  till  that  has  taken 
place  no  damage  is  suffered :  the  measure  therefore  of  the  damages  is  the 
value  of  what  is  converted.  That  was  laid  down  by  Pollock,  C.  B.,  in 
a  late  case,  at  Nisi  Prius.  The  language  of  Tindal,  C.  J.,  in  Moon  v. 
Raphael  2  New  Ca.  310,  points  to  the  same  doctrine.  [Patteson,  J., 
referred  to  Davis  v.  Oswell^  7  C.  &  P.  804.] 

Lord  Denman,  C.  J.     We  will  confer  with  the  other  judges. 

Cur.  adv,  vtdL 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term,  (April  21st,)  de- 
livered the  judgment  of  the  court. 

In  this  case  we  think  there  should  be  no  rule.  The  Lord  Chief  Baron, 
to  whom  we  have  spoken,  says  that  he  must  have  been  misunderstood. 
Where  special  damage  is  laid  and  proved,  there  can  be  no  reason  for 
measuring  the  damages  by  the  value  of  the  chattel  converted. 

Rule  refused. 

(a)  April  17tfa.    Before  Lord  Denman,  C.  J^  Patteson,  Williams,  and  Wightman,  Js. 
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Fiiday,  Jlpril  24M. 

THOMAS  BOLD  and  Another  against  ROTHERAM. 

Assumpsit  on  a  policy  of  inmirance  on  goods,  at  and  from  Liverpool  to  Lintin,  Hong  Kong, 
Macao,  Canton,  &c^  or  all  or  any  other  port  or  ports,  place  or  places,  in  China,  the  East 
Indies,  and  the  Indian  or  China  seas,  the  Gulf  of  Siam  or  seas  adjacent,  particularly  Manilla 
and  Singapore,  backwards  and  forwards,  &c.,  with  Uave  to  tranttkip  or  rnhip  the  goods  ou 
board  the  same  or  any  other  vessel  or  vessels,  and  JVom  such  other  vessel,  &c.,  to  any  other 
vessel,  &c.,  at  or  off  Singapore,  Manilla,  Macao,  &c^  or  elsewhere  in  the  Canton  river,  or 
on  the  coast  of  China,  or  in  the  China  seas  or  Gulf  of  Siam,  or  seas  adjacent,  for  Canton, 
^fanilla,  Singapore,  or  any  other  of  the  ports  or  places  aforesaid,  and  with  leave  for  the 
ship  named,  or  any  other  veu^  tfc^  on  board  whuA  the  goodt  might  have  been  traneshippedy  to  pro- 
ceed from  any  port,  &c.,  in  China,  the  China  seas  or  seas  adjacent,  particularly  the  before- 
mentioned  places,  to  any  other  porta  or  placet  in  ChinOy  the  East  Indiet,  or  the  Indian  or  China 
teat  or  seat  adjatentj  and  discharge  the  goodt  at  any  or  all  of  the  taid  placet,  or  remain  at  the 
same  until  it  t/undd  be  deemed  expedient  to  proceed  to  the  port  or  place  of  discharge :  continuing  the 
risk  by  land  and  water  untU  the  goods  should  be  arrived  at  their  final  port  of  destinaiion,  and 
including  all  risk  of  boats,  &g.,  and  of  transshipment  as  above  mentione<l.  Premium 
5  guineas,  to  return  50f.  per  cent,  if  the  vessel  discharged  at  Manilla  direct  or  at  a  port  m 
China  in  the  usual  course,  the  port  being  open,  or  60f.  per  cent  if  she  discharged  at  Singa- 
pore direct  The  cotmt  alleged  a  loss  by  peVils  of  the  seas  before  the  goods  were  landed 
at  their  final  place  of  destination. 

Plea.  That  the  ship  arrived  at  Hong  Kong  on  die  coast  of  China,  and  that,  while  she  lay 
fhere,  by  reason  that  she  could  not  safely  proceed  to  any  usual  port  or  place  of  discharge 
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in  China,  it  was  agreed  by  the  agents  of  the  aasured  that  the  goods  should  be  finalif  di»» 
chained  at  Hong  Kong,  and  thereupon  they  were  by  the  said  agents  discharged  out  of  the 
said  ship  into  another  ship,  being  a  receiving  ship  appointed  by  them  as  a  warehouse  ibf 
receiving  and  storing  the  ?aid  goods:  that  Hong  Kong,  then  and  before  the  allegfd  kns, 
became  the  final  place  of  destination,  and  the  goods,  before  such  loss,  were  finally  dit- 
charged  and  safely  landed  at  such  final  place  of  destination. 

Replication :  That  the  goods  were  not,  before  the  loss,  discharged  and  safely  landed  at  their 
final  place  of  destination,  in  manner  and  form,  &c.     Issue  Uiereon. 

It  appeared  in  evidence  that  the  ship  named  (the  Penang)  sailed  on  the  voyage  insured, 
and  met  with  a  storm  which  damaged  the  ship  and  goods,  not,  however,  rendering  the 
ship  unseawortfay.  She  arrived  at  Macao  in  June,  1841.  There  was  no  marketer  goods 
at  Macao.  Hostilities  had  taken  place  (but  without  formal  declaration  of  war)  between 
the  Chinese  and  the  English,  who,  in  May,  had  stormed  Canton,  fiefore  the  Penaog 
arrived,  hostilities  had  been  suspended ;  but  peace  was  not  finally  established  till  August, 
1842.  The  English  naval  commander  on  the  Canton  station  did  not  prohibit  British  ships 
from  going  to  Canton  at  their  own  risk;  but  the  Chinese  were  so  much  exasperated 
against  the  English,  that  the  consignees  at  Macao  of  the  goods  on  board  the  Penang  deemed 
it  unsafe  for  her  to  go  to  Canton ;  and  they  chartered  another  ship  ibr  three  months,  to 
accompany  the  Penang  to  Hong  Kong,  (four  miles  from  Macao,}  in  order  that  the  goods 
might  be  transshipped  and  examined,  and  might  be  in  a  place  of  safety  till  they  could  be 
sent  to  Canton  or  some  other  market  when  circumstances  should  permit.  Hong  Kong  wis 
considered  a  safe  place  for  this  purpose;  Macao  not  There  was  no  market  at  Hong  Kong. 
The  consignees  did  not  intend  either  to  resliip  the  goods  on  board  the  Penang,  or  to  nmke 
Hong  Kong  the  final  place  of  deposit  for  sale.  The  goods,  after  being  transshipped,  we^re 
lost  on  board  the  second  ship  by  perils  of  the  seas. 

On  a  special  case,  empowering  the  court  to  draw  such  inferences  as  a  jury  might, 

Held:  That  (assuming  that  question  to  arise  on  the  pleadings)  Canton  was  not  such  a  hosdle 
port  as,  in  point  of  law,  could  not  be  considered  a  possible  place  of  final  destination: 
that,  at  the  time  of  the  transshipment,  other  places,  in  China  and  elsewhere,  might  have 
become  the  place  of  final  destination  within  the  intention  of  the  policy:  and  tliat  the  pies, 
stating  Hong  Kong  to  have  become,  before  the  loss,  the  final  place  of  destination,  vras  not 
borne  out. 

In  assumpsit  on  another  policy  upon  goods  by  the  Penang,  lost  at  the  same  time  by  the  ssmc 
perils,  the  policy  reserving  no  liberty  to  transship,  but  in  other  respects  (so  far  as  is  mate- 
rial here)  resembling  the  farmer,  the  defendants  pleaded  that,  aAer  the  sailing,  &c.,  the 
goods  were,  by  the  agents  of  the  assured,  without  any  cause  rendering  it  necessary,  and 
witliout  defendant's  consent,  removed  from  on  board  the  Penang,  and  placed  on  bosrtl 
another  ship,  and  were  continued  there  till  the  loss  happened.  On  replication  De  injurii 
and  special  case  setting  forth  the  facts  above  stated,  widi  liberty  to  the  court  to  draw  such 
inferences  as  a  jury  might, 

Hdd^  that  the  facts  showed  a  departure  from  the  voyage  insured  against,  and  that  the  plain' 
lifls  could  not  recover. 

» 

These  were  special  cases  for  the  opinion  of  the  court.     In 

Oliverson  v.  Brightman, 

the  case  was  stated  as  follows.(a) 

This  action  was  brought  on  a  policy  of  insurance  efiected,  by  and  in 
*7821  ^^^  nanics  of  the  plaintiffs  as  agents,  *on  31st  October,  1840,  for 
the  benefit  of  Garnett  and  Horsfall,  cotton  manufacturers  at  Cli- 
thero,  on  goods  on  board  the  ship  Penang  from  Liverpool  to  China.  The 
policy  was  effected  with  the  General  Maritime  Insurance  Company  in  Lon- 
don, and  was  subscribed  by  the  defendants  as  three  of  the  directors. 

The  declaration  set  out  the  policy,  which  was  in  the  printed  form  used 
by  the  company:  and  the  following  were  the  terms  of  the  risk  insured. 

&  & 

The  voyage  was  at  and  from  Liverpool  to  Lintin,  —  Hong  Kong,  - 

(0)  A  few  particulars  not  material  to  the  report  are  omitted. 


8  Adolphus  &  Ellis,  N.  S.  782 

Tonekoo.  ~  Macao,  •—  Wampoa,  —  Canton,  or  all  or  any  other  port  or 
°        or  or  or 

ports,  place  or  places,  in  China,  the  East  Indies,  and  the  Indian  and  China 

seas,  the  Gulf  of  Siam  or  seas  adjacent,  particularly  Manilla  and  Singa*^ 

pore,  backwards  and  forwards  twice  or  oftener  in  any  rotation,  with  leaye 

& 

to  transship  >-  *reship  the  interest  insured  by  the  said  policy  on    [*783 
or 

board  the  same  or  any  other  vessel  or  vessels  of  any  flag,  and  from  such 
other  vessel  or  vessels  to  any  other  vessel  or  vessels,  at  or  ofl*  Singapore, 
Manilla,  Macao,  Lintin,  Wampoa,  or  elsewhere  in  the  Canton  river,  or 
on  the  coast  of  China,  or  in  the  China  seas,  or  the  Gulf  of  Siam  or  seas 
adjacent,  all  or  any,  for  Canton,  Manilla,  Singapore,  or  any  other  of  the! 
ports  or  places  aforesaid,  and  with  leave  for  the  ship  named  in  the  said 
policy,  or  any  other  vessel  or  vessels  on  board  of  which  the  interest  might 
have  been  transshipped  as  above  mentioned,  to  proceed  from  any  port  or 
ports,  place  or  places  in  China,  the  China  seas  or  seas  adjacent,  particu- 
larly the  before-mentioned  places,  to  any  other  ports  or  places  in  China, 
the  East  Indies,  or  the  Indian  or  China  seas  or  seas  adjacent,  and  dis- 
charge the  goods  at  any  or  all  of  the  said  places,  or  remain  at  the  same 
until  it  should  be  deemed  expedient  to  proceed  to  the  port  or  place  of  dis- 
charge ;  and  with  leave  to  call,  touch,  stay  and  trade,  discharge,  take  in  (a) 
exchange  goods,  freight,  specie  and  passengers  at  all  or  any  ports,  parts 
and  places,  customary  or  not  customary,  on  this  side,  at,  and  beyond,  the 

& 
Cape  of  Good  Hope ;  and  continuing  the  risk  by  land  —  by  water  until  the 

goods  should  be  arrived  at  their  final  port  of  destination ;  and  including 
all  risk  of  boats  and  craft  and  of  transshipment  from  vessel  to  vessel  as 
above  mentioned,  including  the  risk  of  craft  to  and  from  the  vessel.  The 
subject  insured  was  stated  to  be  50  bales,  and  100  trusses  in  25  bales ; 
goods  valued  at  5100/.  The  premium  in  the  policy  was  5  guineas  per 
cent.,  to  return  50^.  per  cent.  *if  the  vessel  discharged  at  Manilla  rc^g^ 
direct  or  at  a  port  in  China  in  the  usual  course,  the  port  being 
open,  or  60s.  per  cent,  if  she  discharged  at  Singapore  direct. 

The  declaration  further  alleged  that  the  General  Maritime  Insurance 
Company  became  insurers  for  4000/.  That  the  vessel  with  the  goods 
insured  on  board  set  sail  from  Liverpool  on  1st  November,  1840,  towards 
China,  and,  on  27th  June,  1841,  arrived  at  or  near  Hong  Kong  on  the 
coast  of  China ;  and  that,  afterwards  and  before  the  goods  were  landed 
at  their  final  place  of  destination,  and  during  the  continuance  of  the  risk 
in  the  policy,  the  goods  were  by  the  perils  of  the  sea  totally  lost,  and 
never  were  safely  landed  at  their  final  place  of  destination.  The  decla- 
ration also  contained  counts  for  money  had  and  received,  and  upon  an 
account  stated.     The  defendants  pleaded : 

(a)  So  in  the  deobunuioo. 

roL.  vm.  57  2  p  2 
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1.  To  the  1st  count.  That  the  goods  were  not  by  the  perils  of  the  sea 
lost  to  the  plaintifisy  in  manner  and  form,  &c. 

2.  To  the  1st  count.  That,  after  the  ship  sailed  from  Liverpool  on  the 
said  ToyagCy  to  wit,  on  22d  June,  1841,  the  said  ship  with  the  said  goods 
and  merchandise  on  board  thereof  safely  arrived  at  a  certain  place  on  the 
coast  of  China,  to  wit  at  Hong  Kong,  and  that,  whilst  the  said  vessel  was 
lying  at  Hong  Kong  aforesaid,  and  before  the  said  alleged  loss  of  the  said 
goods,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  by  reason  that  the 
said  ship  could  not  safely  proceed  to  any  usual  port  or  place  of  discharge 
in  China,  it  was  agreed  and  determined  by  the  agents  of  the  assured  that 
the  goods,  &c.,  should  be  finally  discharged  at  Hong  Kong  aforesaid; 
and  thereupon  afterwards,  to  wit,  on,  &c.,  at  Hong  Kong  aforesaid,  the 
*7851  ^  goods,  &c.,  were  *by  the  said  agents  of  the  assured  dis- 
charged out  of  the  said  ship  called  the  Penang,  into  and  on  board 

a  certain  other  ship  there,  to  wit,  the  James  Laing,  the  said  last-men- 
tioned vessel  then  being  a  receiving  ship  of  the  said  agents  of  the  assured, 
appointed  and  then  used  by  them  as  and  for  a  warehouse  ibr  receiving 
and  storing  the  said  goods,  &c. ;  and  the  said  goods,  &c.,  were  then,  and 
before  the  said  loss,  safely  discharged  into  and  received  on  board  the  said 
last-mentioned  ship  or  vessel  as  such  warehouse  of  the  said  goods,  &c. 
That  the  said  place  called  Hong  Kong  then  and  before  the  said  alleged 
loss  became  and  was  the  final  place  of  destination  of  the  said  ship  calletl 
the  Penang,  and  of  the  said  goods,  &c.,  in  the  first  count  mentioned,  and 
the  said  goods,  &c.,  then  and  before  the  said  alleged  loss  were  finally 
discharged  and  safely  landed  at  their  final  place  of  destination,  to  wit,  in 
the  manner  aforesaid,  at  Hong  Kong  aforesaid. 

3.  To  the  1st  count.  That  the  said  ship,  in  the  prosecution  of  the  said 
voyage^  arrived  at  Hong  Kong  on  the  coast  of  China ;  and  afterwards, 
and  before  the  said  alleged  loss,  and  during  the  continuance  of  the  said 
risk,  to  wit,  on  1st  July,  1841,  the  said  goods,  &c.,  in  the  said  policy  of 
insurance  and  in  the  said  first  count  mentioned,  were  by  the  agents  of  the 
assured  transshipped  from  the  said  ship  called  the  Penang  to  and  on 
board  of  a  certain  other  ship  there,  to  wit,  at  Hong  Kong  aforesaid,  then 
lying  and  being,  called  the  James  Laing ;  and  that  the  said  goods  and 
merchandise  were  lost  to  the  said  plaintiffs  afler  the  said  transsbipmeDt 
and  whilst  the  said  goods  and  merchandise  were  so  on  board  the  said  last- 
mentioned  ship  or  vessel :  and  that,  at  the  time  when  the  said  goods  and 
*7861  merchandise  were  'received  and  taken  on  board  the  said  last- 
mentioned  ship,  to  wit,  on  the  day  and  year  last  aforesaid,  and 

from  thence  continually  to  the  time  of  the  said  loss,  the  said  last-men- 
tioned ship  or  vessel  was  unseaworthy. 

And,  as  to  the  last  two  counts,  Non  assumpsit. 

The  plaintiffs  joined  issue  upon  the  1st  and  last  pleas.  To  the  2d  plea 
they  replied ;  That  the  goods  insured  were  not  before  the  loss  discharged 
and  safely  landed  at  their  final  place  of  destination,  in  manner  and  forni 
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&c.    To  the  3d  plea :  That  the  ship  James  Laing  was  not  unseaworthy, 
in  manner  and  form,  &c. 

The  action  was  tried  at  the  Spring  assizes,  1844,  at  Liverpool,  before 
RoLFE,  B.,  when  a  verdict  was  found  for  the  plaintiffs  for  2879/.  1«.  lOd., 
subject  to  the  opinion  of  the  court  on  the  following  case. 

The  ship  Penang  sailed  from  Liverpool  for  China  with  a  cargo  on  board 
of  the  value  of  between  80,000/.  and  90,000/.,  consisting  of  British  ma- 
nufactured cotton  and  woollen  goods,  including  the  goods  described  in 
the  policy,  belonging  to  Messrs.  Gamett  and  Horsfall  and  of  the  value 
mentioned  in  the  policy.  The  Penang  set  sail  from  Liverpool  on  the  1st 
November,  1840.  She  encountered  some  bad  weather  in  the  Bay  of 
Biscay,  but  did  not  sustain  any  material  damage  ;  nor  did  any  thing  ma- 
terial occur  in  the  voyage  until  her  arrival  off  the  Cape  of  Good  Hope ; 
but,  when  a  little  to  the  eastward  of  the  cape,  she  met  with  a  violent  hur-' 
ricane  which  threw  her  upon  her  beam  ends,  and  her  main  and  mizen 
masts  were  carried  away  and  the  ship  dismasted,  and  the  maintop-sail- 
yard  fell  upon  the  deck,  and  stove  in  part  of  the  deck  for  the  breadth  of 
three  planks,  by  which  a  large  quantity  of  water  was  let  into  the  hold  of 
the  vessel,  whereby  the  cargo  sustained  much  damage.  The  r*7Q7 
^captain  and  crew,  as  soon  as  they  could  do  so,  cut  away  the 
wreck  of  the  masts  and  rigging.  The  ship  then  righted  :  and  they  then 
set  about  securing  the  hole  made  in  the  deck,  and  rigging  the  ship  with 
jury  masts,  which  they  succeeded  in  eflecting,  and  then  made  the  best  of 
their  way  for  the  port  of  Singapore,  which  lies  nearly  in  the  direct  route 
to  China.  The  ship  arrived  at  Singapore  on  the  13th  April,  1841 ;  and 
the  captain  then  ascertained  that  he  could  get  the  ship  remasted  and  fit 
to  proceed  to  China  within  a  month.  The  vessel  was  accordingly  re- 
masted  and  refitted,  but  did  not  get  away  from  Singapore  until  the  8th 
June,  1841,  when  she  sailed  for  China.  She  arrived  in  Macao  Roads  on 
the  22d  of  June,  1841.  On  the  arrival  of  the  ship  at  Macao,  Mr.  Bum, 
the  managing  partner  in  the  firm  of  M<Vicar  and  Co.,  the  consignees  of 
the  cargo,  did  not,  under  the  circumstances  which  then  existed,  and 
which  are  detailed  in  his  evidence  afterwards  referred  to,  deem  it  fit  to 
send  the  ship  up  the  river  to  Canton. 

Under  the  circumstances  stated  in  the  evidence  of  Mr.  Burn  hereinafter 
set  forth,  the  James  Laing  was  chartered  by  Mr.  Bum.  A  copy  of  the 
charter  of  the  James  Laing  was  proved  by  Mr.  Bum,  and  is  hereinafter 
set  forth,  the  original  charter  having  been  lost  in  the  wreck  of  the  James 
Laing  hereinafter  mentioned.  The  Penang  and  the  James  Laing  sailed 
for  the  harbour  of  Hong  Kong  in  order  to  the  transshipment  of  the  goods 
from  the  Penang  into  the  James  Laing  taking  place  there. 

The  two  vesseb  sailed  for  Hong  Kong  on  the  26th  June,  1841,  and  ai- 
rived  there  on  28th  June,  1841.  Whilst  the  cargo  was  in  progress  of 
transshipment,  a  severe  tjrphoon  came  on,  by  which  the  James  Laing  waa 
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poiary  porpone.  ReceiTing  ahipt  have  an  establishment  of  clerks.  They  are  fix  porpoiM 
of  tnule,  chiefly  in  opium  and  other  smuggled  goods.  The  James  Laing  was  hired  to  be 
used  as  a  receiving  ship  at  Hong  Kong  till  we  could  prepare  at  that  place  a  tempoiaiy  or 
permanent  warehouse,  as  might  be  most  expedient,  or  until  we  could  send  them  to  Canton 
or  any  other  market  in  China.  It  was  then  quite  uncertain  when  Cantcm  or  any  market  in 
China  might  be  open.  In  foct,  Canton  was  open  soon  afterwards.  When  the  goods  were 
put  on  board  the  James  Laing,  I  do  not  think  there  was  any  intention  of  bringing  them  back 
to  the  Penang.  Probably,  when  the  goods  were  rerooTed  to  the  James  Laingr  we  oontem- 
plated  sending  the  Penang  as  soon  as  possible  bock  to  England.  About  the  time  of  the 
typhoon,  we  had  engaged  for  the  Penang  to  take  300  tons  of  tea  back  to  England.  The  630 
chests  would  be  about  50  tons :  they  formed  no  part  of  the  300.  The  typhoon  was  the  21si 
July.  On  the  20th  July,  the  Penang  was  advertised  as  having  a  considerable  part  of  ber 
cnr«:o  on  board ;  but  that  was  a  mistake.  The  630  chests  eventuiilly  became  part  of  the 
cargo ;  but  that  was  not  arranged  at  the  time  of  the  typhoon.  Before  the  Penaog  arrired  in 
June,  it  was  contemplated  tluit,  if  we  could  arrange  for  a  cargo  for  her,  we  would  transship 
her  cargo  to  the  Amazon,  and  send  her  back  to  England  *  without  much  delay. 
792 J  Xhe  goods  put  on  board  the  James  Laing  from  the  Greyhound  and  Fatima  were 
not  a  lai^e  quantity.     They  were  lost 

Rt-taaunmtd. — ^In  the  uncertain  state  of  affairs  our  intention  varied.  At  one  time  we 
thought  of  sending  the  Penang  to  Sydney,  with  a  cargo  from  China.  We  never  resolved  not 
to  send  her  on  to  Canton,  if  circumstances  had  allowed.  Hong  Kong  was  at  that  time  the 
only  safe  port.  It  was  a  harbour ;  no  esmblishraent  on  shore.  At  one  time  vi*e  thought  of 
sending  the  300  chests  by  the  Hope.  She  was  a  vessel  consigned  to  us.  The  300  tons 
were  intended  for  the  Penang.  I  speak  of  the  James  Laing  as  a  receiving  ship,  not  in  die 
technical  sense  of  a  receiving  ship,  but  merely  as  a  ship  in  which  it  was  temporarily  to  be 
received.  Tlie  damaged  goods  sold  at  Hong  Kong  were  sold  by  auction,  rx>t  in  the  ususl 
course  of  trade.  The  sale  was  advertised  at  Macao  and  Canton.  It  was  a  sale  of  wliti- 
ever  was  saved  from  the  James  Laing.  It  was  managed  by  Lloyd's  agents :  we  had  oo 
thing  to  do  with  it.  Sir  H.  Pottinger  arrived  on  the  10th  of  August,  1841 :  we  had  then  truce 
widi  the  Canton  provinces,  and  war  with  the  rest  of  China.  Many  vessels  went  up  to  Cantoa 
at  the  end  of  1S41.  We  never  contemplated  Hong  Kong  as  the  final  place  of  deposit  of  the 
goods  for  sale.  There  is  no  market  there.  Wherever  they  were  to  go  for  sale  they  must  go 
further. 

Examination  of  Joseph  Nias. 

In  November,  1840, 1  went  out  to  China  in  command  of  the  Herald,  a  queen's  ship,2S 
guns.  I  was  in  all  the  operations  in  the  Canton  river.  I  was  senior  officer  when  Sir  Wil- 
liam Parker  came  out  in  1841,  (August)  I  remember  the  typhoon.  Tliere  was  no  declan* 
tion  of  war  by  tlie  English  against  the  Chinese.  I  could  not  prevent  British  ships  going  op 
to  Canton,  if  they  tliought  fit  They  went  at  their  own  risk,  if  they  thought  fit  Hong  E(ng 
is  the  best  anchorage  in  those  seas ;  much  preferable  to  Macao.  There  was  great  exaspeiB' 
tiou  against  the  English  at  the  time  of  tlie  typhoon.  The  taking  of  Canton  was  the  24di 
May.  They  agreed  to  pay  6.000,000  of  dollars.  There  was  a  suspension  of  hostilities.  1^^ 
vessels  of  war  leA  the  Canton  river  about  two  months  after ;  in  August,  or  September,  oi 
October.    I  returned  there. 

The  seaworthiness  of  the  James  Laing  was  not  disputed  at  the  trial. 

The  court  was  to  be  at  liberty  to  draw  any  inference  of  fact  from  the 
evidence  which  a  jury  might  draw.  The  question  for  the  opinion  of  the 
court  was,  Whether  or  not  the  plaintifis  are,  under  the  circumstances, 
*79?1  ^^^i^I<^^  ^^  recover  ?  If  the  court  should  be  of  opinion  *lbat  tbej 
^  were,  the  verdict  was  to  stand  ;  if  of  a  contrary  opinion,  a  dod- 
suit  to  be  entered. 

Mariiny  for  the  plaintifis.  The  plaintifis  are  entitled  to  a  verdict  on  the 
issue  on  the  second  plea.  Hong  Kong  was  not,  within  the  meaning  of  the 
policy,  the  final  place  of  destination.  The  final  place  of  destination  was  the 
market  to  which  it  was  intended  to  take  the  goods.  There  was  nothing,  be- 
yond inconvenience  and  a  certain  degree  of  risk,  to  prevent  the  goods,  after 
the  transshipment  into  the  James  Laing,  being  sent  on  to  Canton  ;  there 
was  no  war  between  the  Chinese  and  English,  but  only  a  feeling  of  ill-will 
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and  suspicion  shown  by  occa^onal  acts  of  violence.  The  harbour  of 
Hoog  Kongy  and  the  ship  James  Laing,  constituted  merely  intermediate 
stages  m  the  voyage :  there  was  not  even  a  town  at  Hong  Kong, 
Brown  v.  Vignef  12  East,  283,  was  cited  at  the  trial.  There  the  policy 
was  until  arrival  at  the  last  port  of  discharge  in  the  river  Plate,  the 
intended  place  of  discharge  was  Buenos  Ayres ;  but  the  ship  arrived 
at  Monte  Video,  which  lies  in  the  course  to  Buenos  Ayres,  and  there 
commenced  discharging,  the  master  having  learned  that  Buenos  Ayres 
was  in  the  hands  of  the  Spaniards,  with  whom  the  English  were  for- 
mally at  war;  and  he  never  went  on  to  Buenos  Ayres.  Under  these 
Circumstances,  it  was  held  that  Monte  Video  became  the  final  port  of  dis« 
charge.  The  ground  of  the  decision  was  that  the  ship  could  not  legally 
go  on  to  Buenos  Ayres,  there  being  a  formal  war ;  but  here  that  fact  does 
not  exist.  Canton,  in  strictness,  was  not  other  than  a  friendly  port.  The 
^obstruction  was  treated  as  temporary :  the  James  Laing  was  hired  r«794 
for  a  limited  period  accordingly.  In  Tiemey  v.  Etherington^ 
(cited  in  Pelly  v.  Royal  Exchange  Assurance  Company ^  1  Burr.  341,  343, 
345,  348,)  it  was  held  that  goods  placed  in  a  store-ship  lying  in  one  of  the 
ports  named  in  the  policy,  where  the  goods  might,  by  the  policy,  be  un- 
loaded and  reshipped  in  a  British  ship,  were  covered  by  the  insurance  ; 
it  appearing  that  there  was  no  British  ship  there,  and  that,  in  such  case, 
the  custom  of  the  port  was  to  put  the  goods  on  board  a  store-ship.  The 
policy  here  provides  for  transshipping,  and  that  is  all  that  has  been  done. 
If  it  proved  impossible  to  reach  Canton,  there  is  nothing  to  show  that 
another  port  mentioned  in  the  policy  might  not  be  adopted  as  the  place 
of  final  discharge.  By  the  provision,  as  to  return  of  premium,  this  ap- 
pears to  have  been  contemplated. 

Sir  F.  Kelly^  Solicitor-General,  contri.  The  transshipment  provided 
ibr  was  only  a  transshipment  with  a  view  to  an  ulterior  voyage ;  here  the 
voyage  to  Canton  had  become  impossible,  there  being  open  war.  A  war 
de  facto  must  affect  an  insurance  exactly  as  a  war  declared.  The  goods, 
therefore,  had  reached  their  final  destination  when  they  were  on  board 
the  James  Laing,  within  the  authority  of  Brown  v.  Vigne^  12  East,  283* 
That  ship  was  not  hired  for  any  voyage :  she  was,  in  effect,  a  warehouse ; 
and  the  goods  were  stored  in  her  until  the  agents  could  determine  what 
was  the  best  mode  of  disposing  of  them*  If  they  had  been  forwarded 
to  a  Chinese  port,  they  would  have  been  seized  and  the  underwriters  dis« 
charged.  [Patteson,  J.  In  Brown  Y.*Vignef  the  master  in-  r*7g5 
tended  to  discharge  at  Monte  Video,  if  the  market  should  be  fa-  *■ 
vourable.]  That  does  not  distinguish  the  case  fit)m  the  present,  sincf 
here  the  goods  had  been  carried  as  far  as  possible.  Lord  Ellen** 
borough's  words  apply :  <«  the  port  of  destination  was  in  a  state  of  open 
hostility  at  the  time,  which  cannot  be  considered  as  a  mere  temporary 
obstruction."  Brown  v.  Vigne  is  cited  in  I  Phillips  on  Insurance,  eh* 
xi.  §  2,  468,  469,  (2d  ed.,  London,  1840 ;)  and  the  author  afterwards 
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(p.  470}  says :  « Hie  ridt  ends  when  the  Toynge  is  intercepted  and 
broken  up  by  a  peril  not  insured  against.  Insurance  was  made  *tnm 
New  York  to  Bordeaux,  free  from  loss  or  detention,  in  consequence  of 
prohibited  trade/  The  vessel  was  piDhtbited  to  enter  at  Bordeaux. 
Chief  Justice  Kent  said,  <  The  prohibition  to  enter,  under  the  special  pro- 
vision in  the  policy,  was  equivalent  to  an  actual  termination  of  the  risk 
by  landing  the  goods.'  "  (Citing  6^er  v.  Jfeuh-  York  Insurance  Company^ 
3  Johnson's  Rep.  Sup.  C.  &c.,  88,  94.)  It  is  manifest  that,  if  the  mas- 
ter continue  his  intention  of  entering  a  hostile  port,  waiting  only  till  the 
hostility  shall  cease,  that  is  not  a  temporary,  but  a  permanent  obstruction; 
otherwise  the  suspension  might  last  for  many  years. 

Martin  in  reply.  The  illegality,  if  there  was  any,  of  proceeding  to 
Canton  raises  no  defence  under  the  second  plea :  the  question  is  whether 
the  policy  was  determined.  [Patteson,  J.  Why  is  it  considered  impos- 
sible to  go  into  an  enemy's  port  ?]  Because  the  trading  with  an  enemy 
is  illegal.  Here  it  might  have  been  imprudent  to  go  to  Canton,  but  was 
^961  °^^  illegal.  [Patteson,  J.  It  would  seem  then  that*  the  case  is 
hardly  within  *the  alleged  principle,  unless  an  English  comman- 
der would  have  been  justified  in  stopping  the  ship  from  going  to  Can- 
ton.] That  is  so.  Evans  v.  HuJtton^  4  Man.  &  G.  954,  shows  that,  if  an 
English  commander  had  prevented  the  ship  from  going  to  Canton,  when 
her  majesty's  government  had  not  commenced  war,  his  act  would  not 
have  been  recognised  in  a  court  of  law.  There,  to  a  declaration  in  as- 
sumpsit against  a  shipowner  for  not  delivering  plaintiflTs  goods  at  Canton 
according  to  contract,  the  defendants  pleaded  that  they  were  prevented 
by  certain  officers  of  the  queen  duly  authorized  in  that  behalf,  and  exer- 
cising the  powers  of  her  majesty's  government  on  the  high  seas  near 
Canton,  to  wit,  the  superintendent  of  the  trade  of  her  majesty's  sub- 
jects with  China,  and  the  commander  of  her  majesty's  naval  forces 
there ;  and  the  plea,  on  demurrer,  was  held  insufficient,  Tindal,  C.  J., 
observing :  «  The  plea  does  not  state  that  the  prcdiibition  was  in  exer- 
cise of  the  acknowledged  prerogative  of  the  erown,  of  die  right  of  de- 
claring peaee  and  war ;  nor  does  the  case  fall  witl^inr  the  range  of  those 
which  might  be  cited,  in  which  the  dissolution  of  the  contract  is  shown, 
by  stiowing  that  it  is  to  carry  goods  to  a  party,  who,  by  declaration  of 
war,  is  made  an  enetny."  €  Jurist,  1043.  If  thegoods,  here,  had  been 
put  into  a  warehouse  at  Hong  Kong  to  await  an  opportimity  of  safe  trans- 
port to  Canton,  the  case  would  have  been  the  same  as  it  now  is ;  the  ride 
would  have  continued.  [Patteson,  J.  It  does  not  appear  that  the 
James  Laing  was  not  a  carrying-sfaip.]  It  doea  not«  But  the  only  ques- 
tion  raised  by  the  pleadings  is  whe&er  ot  not  the  goods,  before  the  loss, 
^7971  ^^^  disehaiffed  and  safely  landed  at  tbeir  place  of  final  *desti* 
^  natbn^  The  policy  does  not  limit  the  assured  to  one  transship* 
ment.  Its  terms  evidently  show  that  it  was  framed  in  contemplation  of 
Ibe  state  of  things  eiisting  in  Chioa.    As  tp  Brcvm  v«  Vign^  12  Eastr 


S  Adolphus  &  Elus^  N.  &  797 

283 :  Buenos  Ayres  was  a  place  with  which  the  British  government  was 
tetiialiy  at  war :  the  ease,  therefore ,  stood  as  if  that  plact  had  been  struck 
out  of  the  policy ;  a  notion  of  the  master  that  he  might  still  go  there  could 
not  make  it  an  open  market.  The  rule  stated  in  I  Phillips,  on  insurance, 
470,  that  « the  risk  ends  when  the  voyage  is  intercepted  ami  broken  up, 
by  a  peril  not  insured  against,"  does  not  apply  here^  for  the  voyage  was 
not  «<  intercepted.'^ 

The  court  desired  to  hear  the  argument  in  BoU  v.  Rotheram  before 
giving  judgmeftt  in  thifl  case.    In 

Bold  v.  RotRERAit 

the  case  was  stated  as  follows,  (a) 

This  action  was  brought  on  a  policy  of  insurance  effected  by  and  in 
the  names  of  the  plaintiifs  on  30th  October,  1840,  for  the  benefit  of  thiem- 
selves  and  of  James  Bold,  merchants  and  ship-owners  in  Liverpool,  on 
goods  on  board  the  ship  Penang  from  Liverpool  to  China.  The  policy 
was  subscribed  by  the  defendant  for  200/. :  a  copy  was  annexed  to  the 
case,  and  to  be  taken  as  part  of  it.(i) 

*The  declaration,  after  setting  out  the  policy,  alleged  that  the  r«7Qo 
defendant  became  an  insurer  for  200/.  That  the  vessel,  with 
the  goods  insured  on  board,  set  sail  from  Liverpool  on  1st  November, 
1840,  towards  China,  and  on  27th  June,  1841,  arrived  at  or  near  Hong 
Kong  on  the  coast '  of  China ;  and  that  afterwards,  and  before  the  goods 
were  landed  at  their  final  place  of  destination,  and  during  the  continu- 
ance of  the  risk  in  the  policy,  the  goods  were  by  the  perils  of  the  sea 
totally  lost,  and  never  were  safely  landed  at  their  final  place  of  destina- 
tk>n«  The  declaration  also  contained  a  count  for  money  had  and  received, 
and  on  an  account  stated. 

id)  A  few  particulars  not  material  to  tliU  report  are  omitted. 
6)  The  policy,  dated  30th  October,  1840,  was  '*  at  and  from  Liverpool  to  any  port  or  ports, 
place  or  places,  in  the  Canton  river  or  oti  the  coast  of  China  or  islands  adjacent,  inclusive  of 
Mmilla,  with  liberty  to  wait  at  any  port  or  place  until  the  intended  port  or  place  of  ditb- 
chargo  <^n  ^  entered :  upon  any  kinds  of  goods  and  merchandises,  and  also  upon  the  bo<ly, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture,  of  and  in  the  good  ship 
mr  veseel  called  the  Penang,  whereof  is  master,  tinder  God.  for  tliis  present  voyage,  Cumminij, 
or  whosoever  else,'^&c.:  *«  beginning  the  adventure  upon  the  said  goods  and  merchandises 
from  the  loading  thereof  aboard  die  said  ship  at  Liverpool,  upon  the  said  ship,  &c.,  including 
the  risk  of  craft;  and  so  shall  continue  and  endure,  during  kef  abode  there  upon  the  said 
ship,  &e.:  and  further  until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel.  &c.,  and 
goods  and  merchandises  whatsoever  shall  be  arrive<l  at  her  final  port  or  place  of  discharge, 
upon  the  said  ship,  £cc.,  until  she  hath  moored  at  anchor  twenty-fbur  hours  in  good  safet), 
aiidQpon  the  goods  and  merohnndises  until  the  same  be  there  dischaiged  and  safely  landei). 
And  it  shall  be  lawful  for  the  said  ship,  &e.,  in  this  voyage,  to  proceed  and  sail  to,  and  touch 
and  stay  at  any  ports  or  places  whatsoever,  with  leave  to  eall  at  or  off  any  port  or  place  in 
any  order  backwards  and  forv^srds  for  all  porposes  of  trade,  information,  or  otherwise,  with- 
out prejodice  to  this  insurance.  The  said  ship,  kc^  goods,"  &c^  •<  for  so  much  as  concerns 
the  assured,"  &c.,  (valuation  of  goods,  described  in  the  margin  by  numbers,  &c.,  at  40002.) 
'^Tonctiing  the  adventures  and  perils,'^  &c.,  (the  usual  clauses.)  And  the  assurers  confessed 
themselves  paid  the  consideration  doe  to  them  for  this  assttxanca  by  the  assured  **  at  and 
alter  the  rate  of  4t  per  cent,  to  return  30  per  cent,  for  discharging  in  Canton  river  whhin 
6Ke  month  after  arrival.    In  witness  whereof/^  &c. 
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*7991        *^^  defendant  pleaded : 

1.  Except  as  to  3/.  in  the  second    count  mentionedi  Non 
assumpsit. 

2.  To  the  Ist  count.  That  the  plabtifls  and  the  said  James  Bold 
were  not  interested  in  the  goods. 

3.  To  the  1st  count.  That,  after  the  said  ship,  with  the  said  goods 
on  board  thereof,  arriyed  at  Hong  Kong  aforesaid,  as  in  the  Ist  count 
mentioned,  and  before  the  said  supposed  loss,  to  wit,  on  22d  June,  1841, 
the  said  goods  were  there,  to  wit,  at  Hong  Kong  aforesaid,  by  the  agents 
of  the  assured  in  that  behalf,  finally  discharged  from  and  out  of  the  said 
ship  in  the  said  policy  and  declaration  mentioned,  into  and  on  board  of  a 
certain  other  ship  then  lying  and  being  in  the  rirer  there,  to  wit,  at  Hong 
Kong  aforesaid,  the  warehouse  of  the  said  goods  for  the  assured,  the  said 
last-mentioned  vessel  there  being  used  by  the  said  agents  of  the  assured 
as  a  warehouse  for  receiving  and  storing  the  said  goods  :  and  that  Hong 
Kong  aforesaid,  then  being  a  port  or  place  on  the  coast  of  China,  and 
made  and  becoming  the  final  port  and  place  of  destination  of  the  said 
goods,  and  the  said  goods  being  there  discharged  in  safety,  to  wit,  in  the 
manner  aforesaid,  the  said  voyage  and  risk  in  the  said  policy  mentioned, 
thereby,  then  and  before  the  said  supposed  loss  of  the  said  goods,  or  any 
of  them,  to  wit,  on  the  day  and  year  last  aforesaid,  were  wholly  ended 
and  determined :  without  this,  that  the  said  goods  or  any  of  them  were 
lost  during  the  continuance  of  the  risk  in  the  said  policy  mentioned,  in 
manner  and  form,  &c. 

4.  To  the  1st  count.  That,  after  the  sailing  of  the  said  ship  on  the 
said  voyage,  and  after  the  arrival  thereof  with  the  said  goods  on  board 
0QQQ-t    at  Hong  Kong  ^aforesaid,  and  before  the  said  supposed  loss  of 

the  said  goods  or  any  part  thereof,  to  wit,  on  22d  June,  1841, 
the  said  goods  were  by  the  agents  of  the  assured  there,  to  wit,  at  Hong 
Kong  aforesaid,  without  the  knowledge  or  consent  of  the  defendant,  and 
without  any  stress  of  weather  or  other  cause  rendering  the  same  necessary, 
removed  and  taken  out  of  and  from  on  board  of  the  said  ship  in  the  said 
policy  and  declaration  mentioned,  and  put  and  placed  in  and  on  board 
of  a  certain  other  ship  there,  and  were  and  continued  in  and  on  board  of 
said  last-mentioned  vessel  until  and  at  the  time  of  the  said  loss  thereof  as 
in  the  said  first  count  mentioned. 

5.  To  the  1st  count.  That,  after  the  said  ship  in  the  said  policy  and 
declaration  mentioned  in  the  prosecution  of  the  said  voyage  at  Hong 
Kong  aforesaid,  (sic)  on  and  before  the  said  supposed  loss  and  during 
the  continuance  of  the  said  risk,  to  wit,  on  22d  June,  1841,  the  said 
goods  were  by  the  agents  of  the  assured  transshipped  and  removed  from 
and  out  of  the  said  ship  in  the  said  policy  and  declaration  mentioned  to, 
into  and  on  board  of  a  certain  other  ship  there,  to  wit,  at  Hong  Kong 
aforesaid,  then  lying,  and  that  the  said  goods  were  lost  to  the  plaintifls 
after  the  said  transshipment  and  removal,  and  whilst  the  said  goods  were 
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sc^  on  board  of  the  said  last-mentioned  ship.  And  that,  at  the  time  when 
the  said  goods  were  received  and  taken  on  board  of  the  said  last^ 
mentioned  ship,  the  said  last-mentioned  ship  was  unseaworthy. 

6.  As  to  the  2d  count,  payment  of  3/.  into  court. 

The  plaintiffs  joined  issue  upon  the  1st,  2d,  and  3d  *pleas.     fOQi 
To  the  4th  and  5th  pleas  they  replied  De  iujurii :  and,  as  to  the     ^ 
last  plea,  they  took  out  of  court  the  3/.  in  satisfaction,  &c. 

The  action  was  tried  at  the  Spring  assizes,  1844,  at  Liverpool,  before 
RoLF£,  B.,  when  a  verdict  was  found  for  the  plaintiffs  for  165/.  35.  4i. 
(after  giving  credit  for  the  3/.  paid  into  court,)  subject  to  the  opinion  of 
thb  court  on  the  following  case. 

The  ship  Penang  sailed  from  Liverpool  for  China,  with  a  cargo  on 
board  of  the  value  of  between  80  and  90,000/.,  consisting  of  1550  bales 
of  British  manufactured  cotton  and  woollen  goods,  including  the  goods 
described  in  the  policy^  belonging  to  the  plaintiflb  and  the  said  James 
Boldf  and  of  the  value  mentioned  in  the  policy. 

The  Penang  set  sail  from  Liverpool  on  the  1st  November,  1840.  (The 
statements  were  then  precisely  the  same  as  in  Oliverson  v.  Brightman^ 
pp.  786,  787,  anti,  down  to  the  arrival  in  Macao  roads  on  22d 
June,  1841.) 

The  Penang  and  her  entire  cargo,  except  a  very  small  portion,  was 
consigned  to  the  house  of  M<Vicar  &  Co.  The  plaintiffs  sent  a  copy  of 
the  policy  to  them.    The  bill  of  lading  of  the  goods  insured  was  as  follows : 

<( Shipped  in  good  order  and  condition,  by  George  Armstrong,  of 
Liverpool,  in  and  upon  the  good  ship  or  vessel  called  the  Penang, 
whereof  Cumming  is  master  for  the  present  voyage,  and  now  lying  in  the 
port  of  Liverpool,  and  bound  for  Macao,  43  bales,  1  case,  merchandise, 
being  marked  and  numbered  as  per  margin,(a)  and  are  to  be  delivered 
in  the  like  good  order  and  condition  at  *the  aforesaid  port  of  t^oqa 
Macao,  all  and  every  the  dangers  and  accidents  of  the  seas  and 
navigation  of  whatever  nature  or  kind  excepted,  unto  Messrs.  M^Vicar  & 
Co.  there,  or  to  their  assigns  paying  freight  for  the  said  goods  here,  at 
the  rate  of  80^.  for  bales  and  cases  per  ton  of  forty  cubic  feet,  and  5  per 
cent,  primage,  with  average  accustomed.  In  witness  whereof  the  master 
or  purser  of  the  said  ship  or  vessel  has  affirmed  to  four  bills  of  lading,"  &c. 
•«  Dated  in  Liverpool,  this  29th  of  October,  1840.     Contents  unknown." 

The  case  then  stated,  as  in  Olivenon  v.  Brighiman^  p.  787,  ante, 
that  Burn  did  not  think  fit  to  send  the  ship  to  Canton,  and  the  subsequent 
facts,  down  to  the  loss  caused  by  the  typhoon  at  Hong  Kong  during 
transshipment. 

The  whole  of  the  goods  insured  by  the  policy  had  been  transshipped 
on  board  the  James  Laing,  except  four  bales.  The  following  receipt  for 
the  goods  transshipped  from  the  Penang  was  endorsed  on  the  bill  of 
lading,  and  signed  by  the  master  of  the  James  Laing.     <<  Received  on 

(a)  The  mafgifuU  statement  of  nnmbeni  &c.  was  added  in  the  casa^  but  is  not  material  here 
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boafd  the  James  Laing  die  \rithiii  mentioned  goods,  with  the  fidlowing 
exceptions,  viz.:''  fte.  (four  bales  of  long  elodi.)  «HongKoBg,  July, 
1841.    (Signed)  Thomas  Piitchard,  Commander.'' 

The  Penang  assisted  in  endeavouring  to  save  some  part  of  the  cargo 
of  the  James  Laing,  and  remained  at  Hong  Kong  natil  S6th  Octoberi 
ivhen  she  sailed,  &c.,  as  stated  in  the  evidence  after  mentioiied. 

The  case  then  ascertained  the  defendant's  propoition  el  the  loss,  aod 
the  amount  at  which,  subject  to  the  case,  the  verdict  was  to  be  entered. 
The  evidence  of  Bum  and  Nias,  and  the  deposittons  of  Camming  and 
*8031  P'^^^^r^t  (referred  to  in  Oliversan  v.  Brighknanf)  were  *to  be 
-^  taken  as  part  of  this  case  also.  The  pleadings,  and  a  copy  of  the 
policy,  were  likewise  to  be  deemed  part  of  the  case.  The  interest  of 
the  plaintifls  and  James  Bold,  and  the  seaworthiness  of  the  James  Laisg, 
wei%  admitted. 

The  court  was  to  be  at  liberty  to  draw  any  inferences  of  feet  from  the 
evidence,  which  a  jury  might  draw.  The  question  for  the  opinion  of  the 
court  was  stated  precisely  as  in  OUverson  v.  Brightmofij  ante,  p.  792. 

Martin  for  the  plaintiffs.  The  terms  of  the  policy  in  this  case  are  not 
the  same  as  in  the  last,  there  being  no  express  reservation  of  a  power  to 
transship,  and  for  vessels  on  board  of  which  the  interest  might  be  trans* 
shipped  to  proceed  from  port  to  port,  &c.  But  the  policy  protects  to  the 
final  port  or  place  of  discharge,  and  is  evidratly  made  in  contemplation 
of  the  state  of  aflairs  in  China,  reserving  <<  liberty  to  wait  at  any  port  or 
place,  until  the  intended  port  or  place  of  dischaige  can  be  enteied." 
Then,  as  to  the  3d  plea :  Hong  Kong  was  not  made,  as  is  there  alleged, 
the  final  place  of  discharge  or  port  of  destination.  The  argument  on  this 
point  is  the  same  as  in  the  former  case.  But  if  it  be  further  coateaded, 
that  the  transshipment  from  the  Penang  into  the  James  Laing  at  Hong 
Kong,  was  a  deviation  from  the  voyage  contemplated  by  the  policy,  ao<l 
so  the  underwriters  were  discharged,  the  answer  is  that,  on  the  evidence, 
the  transshipment  was  clearly  necessary,  and  was  not  resorted  to,  with 
the  intention  of  making  Hong  Kong  the  place  of  final  discharge.  If  the 
transshipment  was  necessarily  and  bona  fide  undertaken  for  the  security 
of  the  goods,  it  was  done  justifiably,  and  does  not  discharge  the  under- 
^8041  ^^^^'^^  ^^  *GiBns,  C.  J.,  said  in  D^AguUar  v.  TbMi,  Holt,N. 
■'  P.  C.  185,  1€6  :  «*  Whatever  is  necessary  for  the  safety  of  the 
ship,''  (and  the  same  applies  to  goods,)  <«  provided  it  be  not  excluded  by 
the  terms  of  the  policy,  may  be  done  by  the  captain ;  and  what  is  so 
done,  is  done  as  agent  to  the  underwriters.  A  vessel,  when  insured,  may 
always  do  whatever  it  would  be  expedient  to  do  if  uninsured.  She  may 
deviate  somewhat  from  the  straight  line  of  her  track  to  seek  convoy,  when 
it  is  for  the  common  good  and  preservation."  In  PeUy  v.  Rifyal  Eichrngt 
Assurance  Company ^  1  Burr.  341,  this  court  recognised  the  principle,  that 
things  which  are  necessary  for  the  ordinary  purpose  of  the  voyage,  ana 
agreeable  to  the  course  of  practice  in  similar  voyages,  may  be  done  with- 
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oat  prejudice  to  the  incrurance ;  and  acoordingly  it  was  lield  that  sails  and 
tigging  put  into  a  warehouse  on  shore,  to  be  kept  while  the  ship  should 
be  cleaned  and  refitted,  being  there  lost,  were  lost  during  the  voyi^e 
insured.  The  removal  being  ex  just&  caus^,  the  articles  'wexe  protected 
by  tlie  insurance  as  if  they  had  remained  in  the  ship.  Here,  if  it  bad 
been  expressly  shown  that  the  goods  were  put  into  the  James  Laing  with 
the  intention  of  reloading  them  on  board  the  Penang,  the  plaintiffs  would 
clearly  be  entitled  to  recover.  But,  at  least,  no  contrary  intention  ap- 
pears ;  and,  even  if  there  was  such  an  intention,  it  would  not,  until  carried 
into  effect  by  an  actual  deviation,  vitiate  the  policy ;  Hare  v.  Travis^ 
7  B.  &  C.  14 ;  2  Paric,  Ins.  654,  chap.  17,  (8th  edit.)  While  the  cargo 
was  under  examination,  it  could  not  be  said  that  the  risk  was  altered. 
[Patteson,  J.  Burn  says  in  his  'cross-examination :  <<  The  Pe«  r«Q05 
nang  was  advertised  for  England,  about  July :  I  think  it  was  con- 
templated to  ^end  the  Penang  back  to  England,  as  soon  as  we  resolved  to 
transship  the  cargo.'']  If  that  project  was  entertained,  still  the  owners 
had  done  nothing  which  obliged  them  to  act  upon  it.  And  further,  on 
the  3d  plea  in  this  case,  as  well  as  on  the  2d  plea  in  OUvertan  v.  Bright^ 
man^  it  lies  on  the  defendants  to  show  affirmatively  that  Hong  Kong  was 
made  the  final  port  of  destination ;  but  the  evidence  clearly  does  not 
come  up  to  that  point.  As  to  ihe  issue  on  the  4th  plea  and  replication 
De  injuria,  the  only  conclusion  that  can  be  drawn  from  the  evidence  is 
that  the  transshipment  and  detention  of  the  goods  on  board  the  James 
Laing  were  nnavcudable. 

CroTnptoTif  contra,  was  stopped  by  the  court 
Lord  Drnman,  C.  J.  I  am  quite  convinced  on  both  cases. 
As  to  Oliverson  v.  Brightman  :  even  if  the  Solicitor-General  is  right  as 
to  the  state  of  affairs  at  Canton,  and  the  evidence  proves  the  case  relied 
on  by  him  in  that  respect,  the  case  does  not  bear  out  the  material  issue  on 
the  part  of  the  defendants.  The  terms  of  the  policy  were  calculated  for 
a  particular  state  of  things,  and  the  uncertainty  which  existed,  whether 
or  not  we  should  be  at  war  with  China.  But  there  is  no  pretence  for  say- 
ing that,  when  the  facts  stated  in  the  case  occurred,  England  had  placed 
herself  in  a  state  of  war  with  that  country.  The  parties  might  provide 
for  the  contingency  which  actually  happened,  by  stipulating  that  the 
vessel,  or  any  other  into  which  the  cargo  might  have  been  transshipped, 
might  proceed  to  all  or  any  of  the  ^places  named,  and  discharge  r«oAg 
there,  «  or  remain  at  the  same  until  it  should  be  deemed  expe-  ^ 
dient  to  proceed  to  the  port  or  place  of  discharge  ;"  that  is,  till  the  state 
of  things  had  ceased  which  rendered  it  inexpedient  to  discharge  at  such 
place.  But  the  provisions  are  so  unlimited  in  their  nature  that  they  apply 
as  much  to  Singapore,  as  to  places  in  China :  and  they  contemplate  a 
trading,  not  with  a  country  which  should  have  become  our  enemy,  but 
with  a  power  still  at  peace  with  us.  In  this  case,  therefore,  the  plaintiffs 
are  entitled  to  recover. 

2  Q  2 
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In  Bold  v.  Roiheram^  the  acts  done  are  so  unambiguoas,  and  so  clearly 
denote  an  intention  to  do  what  the  policy  did  not  warrant,  that  we  must 
hold  the  transshipment  to  have  been  a  departure  from  the  due  course  of 
the  voyage  insured :  and  our  judgment  must  be  for  a  nonsuit 

PikTTEsoir,  J.  The  first  case  turns  entirely  on  the  question,  raised  by 
the  second  plea,  whether  or  not  Hong  Kong  had  become  the  riiip's  place 
of  final  destination  before  the  loss.  I  think  it  had  not.  The  policy  was 
very  general  in  its  terms.  It  gave  liberty  to  transship  the  goods  at  or  off 
Singapore,  Manilla,  Macao,  &c.,  or  elsewhere  in  the  Canton  river,  or  on 
the  coast  of  China,  or  in  the  China  seas  or  Gulf  of  Siam,  or  in  the  seas 
adjacent,  for  Canton,  Manilla,  Singapore  or  any  other  of  the  ports  or 
places  aforesaid,  with  leave  either  for  the  original  ship,  or  for  any  other 
into  which  transshipment  should  have  been  made,  to  proceed  from  any 
ports  or  places  in  China,  the  China  seas,  or  seas  adjacent,  particularly 
the  places  before-mentioned,  to  any  other  ports  or  places  in  China,  the 
*8071  ^^^  Indies,  *or  the  Indian  or  China  seas  or  seas  adjacent,  ^'and 
discharge  the  goods  at  any  or  all  of  the  said  places,  or  remain 
at  the  same  until  it  should  be  deemed  expedient  to  proceed  to  the  port  or 
place  of  discharge."  As  to  Hong  Kong  being  such  a  port  of  discharge, 
it  clearly  was  not,  on  the  construction  of  the  policy  itself.  There  was  no 
market  at  Hong  Kong ;  and  it  appears  from  all  the  evidence  that  the 
parties  did  not  mean  it  to  be  the  ultimate  port.  Bum  says  expressly, 
that  the  object  in  transferring  the  goods  to  the  James  Laing  was,  first  to 
examine  them,  and  secondly,  to  have  them  in  a  place  of  safety,  till  they 
could  be  sent  to  Canton  or  any  other  market  where  they  could  be  sold. 
The  Solicitor-General  argues  that  going  to  Canton  would  have  been  ille- 
gal under  the  circumstances,  and  that  Browne  v.  Vigne^  12  East,  283, 
governs  this  case.  But  I  think  otherwise.  It  appears  on  the  evidence, 
that  Capt.  Nias  had  no  power  to  prevent  any  English  ship  from  going  ap 
to  Canton  :  a  person  taking  a  ship  thither  would  have  run  the  risk,  not 
of  offending  against  the  law  of  England,  but  of  committing  an  impru- 
dence, and  perhaps  exposing  the  ship  to  confiscation.  There  had  been 
hostile  operations  ;  Canton  had  been  stormed ;  but  hostilities  had  after- 
wards been  suspended  by  convention,  and  not  renewed :  it  might  be  dan- 
gerous and  unadvisable  to  go  up  the  Canton  river,  because  of  the  dispo- 
sition of  the  Chinese ;  but  there  was  no  prohibition.  The  case,  there- 
fore, is  not  like  Browne  v.  Vigne^  where  the  port  was  possessed  by  an 
enemy,  the  Spaniards,  and  to  enter  it  might  have  been  assisting  them. 
Here,  the  going  up  to  Canton  would  not  have  been  assisting  an  enemy. 
•8081  *'^  ^^  vessel  had  gone  up,  and  been  wrecked,  the  underwriters 
^  would  have  been  liable.  There  was,  then,  no  actual  intention  to 
make  Hong  Kong  the  ultimate  port  of  destination,  and  nothing  in  law 
which  required  it.  On  the  mere  question  of  fact,  the  evidence  is  all  one 
way.  I  do  not  think  it  appears  (though  there  may  be  a  doubt  upon  it) 
that  any  distinct  intention  was  entertained  to  make  Canton^  exclusivelyi 
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the  ultimate  port.  I  do  not  see  why  the  goods  might  not  have  been  sent  to 
Singapore,  or  any  of  the  other  ports  named  in  the  policy*  In  the  provisipns 
there  made,  the  very  circumstance  which  occurred  seems  to  have  been 
contemplated.  I  was  at  first  struck  with  the  observation,  that  the  James 
Laing  was  not  a  carrying  ship,  but  a  mere  place  of  deposit :  but,  assum- 
ing that  to  have  been  so,  I  do  not  know  that  the  goods,  when  in  such  a 
place,  would  not  still  have  been  protected  by  the  policy  ;  and,  secondly, 
I  do  not  see  that  this  question  on  the  character  of  the  ship  is  raised  by 
the  pleadings. 

As  to  the  second  case :  the  policy  there  contains  no  clause  authorizing 
transshipment.  We  must  take  the  evidence  of  Burn  altogether:  and  by 
that  it  appears  that  before  the  Penang  reached  Hong  Kong  it  was  in  con- 
templation to  transship  the  cargo  and  send  her  back  to  England.  The 
injury  to  the  vessel  was  not  such  as  prevented  her  being  seaworthy :  but 
there  was  reason  to  suppose  that  the  goods  were  damaged.  If  the  real 
intention  was  to  transship  for  the  purpose  of  ascertaining  the  extent  of 
this  damage,  there  might  be  weight  in  the  argument  that  the  purpose  of 
the  voyage  insured  was  not  so  departed  from  that  there  might  not  still  be 
a  locus  pcenitentis.  But  I  think  the  primary  object  was  not  that  suggested, 
and  that  the  intention  was  to  take  *the  cargo  from  the  Penang  rvgng 
entirely.  Indeed  Burn  admits  that  it  was  never  in  contemplation 
to  return  the  cargo  into  the  Penang.  Then  the  goods  were,  as  the  4th  plea 
avers,  removed,  without  any  cause  rendering  it  necessary,  from  the  ship 
in  the  policy  and  declaration  mentioned  into  another  ship,  and  were  con- 
tinued there  until  the  loss.  The  3d  plea  does  not  meet  the  case  :  but  if 
the  4th  does,  that  is  sufficient  for  a  nonsuit. 

Williams,  J.  I  am  of  the  same  opinion.  As  to  the  first  case :  the  state 
of  aflfairs  between  this  country  and  China  when  the  policy  was  efiected 
was  a  very  undesirable  one  ;  and  the  policy  seems  to  have  been  framed 
with  reference  to  it.  The  very  description  of  the  risk  indicates  that  no 
precise  port  of  discharge  was  contemplated ;  and  there  is  much  weight  in 
the  observation  upon  the  clause  as  to  return  of  premium.  Nothing  pre- 
vents a  recovery  by  the  plaintifis  in  this  case,  unless  transshipment  was 
in  itself  a  termination  of  the  voyage,  or  unless  there  was  a  termination 
by  reason  of  war  with  China.  As  to  the  latter  question,  supposing  it  to 
be  open  on  the  pleadings,  it  does  not  appear  that  a  war  was  existing. 
Bellum  justum  ought,  indeed,  to  be  prefaced  by  a  proclamation,  though 
sometimes  people  are  so  much  in  earnest  that  they  do  not  wait  for  it : 
but  here  the  evidence  did  not  show  that  there  was  in  fact  any  war.  As 
to  the  former  point,  the  very  terms  of  the  policy  give  an  answer.  Twice 
over,  liberty  is  reserved  to  transship :  why  was  that  introduced  if  it  is 
now  to  be  argued  that  when  once  the  parties  were  rid  of  the  original  ship 
the  risk  was  at  an  end  ?  I  think,  then,  that  the  plaintifis  in  this  case  are 
entitled  to  recover,  as  the  risk  was  not  to  Hong  Kong,  and  was  r»o|Q 
not  in  fact  ^terminated  there.    In  the  second  case,  the  omission    ^ 
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of  liberty  to  tranisship  mdces  an  essential  difference,  as  my  Lord  and  my 
brother  Patteson  have  diown,  and  there  itaust  therefore  be  a  non- 
suit, (a) 

In  Oliverstm  ▼.  Brightntan :  Verdict  for  the  plaintifis  to  stand. 

In  Bold  T.  Bjotheram:  Nonsuit  to  be  entered. 

(a)  Colezidge,  J^  was  abient  on  aoooimt  of  ill  healdL 


SANDERS  against  the  Guardians  of  The  ST.  NEOT'S  Union. 

Saturday^  Jipril  25^A. 

If  work  be  done  for  a  corporation,  for  purposes  connected  with  the  corporation,  under  a  tctIriI 
order,  and  accepted  and  adopted  hj  them,  they  cannot,  in  an  action  to  feoover  the  price, 
object  that  no  order  was  given  tinder  seal. 

Assumpsit  for  work  and  labour  and  goods  sold  and  delivered,  and  oo 
an  account  stated. 

Plea :  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  last  Bedfordshire  Assizes,  it  ap- 
peared that  the  plaintiff  had  supplied  the  defendants  with  iron  gates  for 
the  workhouse  of  the  union,  which  gates  had  been  completed,  and  erected 
at  the  workhouse  :  but,  as  the  jury  found,  the  only  order  given  by  the 
defendants  was  a  verbal  order  to  one  of  their  own  officers,  since  deceased, 
who  had  given  the  order  to  the  plaintiff.  It  was  objected  that,  as  the  de- 
fendants were  a  corporation,  they  could  be  liable  only  upon  an  order  ^ren 
by  them  under  seal ;  and  that  therefore  no  legal  order  was  proved,  unles5 
as  against  the  deceased  officer  in  his  own  person.  The  learned  baron 
overruled  the  objection ;  and  a  verdict  was  found  for  the  plaintiff.    In  this 

•811]    ^^™-(«) 

*  Gunning  moved  for  a  new  trial,  on  the  above  objection. 

Cur.  adv.  vtdt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

A  motion  in  this  case  was  made  for  a  new  trial,  on  the  ground  that  no 

contract  under  seal  was  proved  against  the  defendants.     But  we  think 

that  they  could  not  be  permitted  to  take  the  objection,  inasmuch  as 

the  work  in  question,  afler  it  was  done  and  completed,  was  adopted 

by  them  for  purposes  connected  with  the  corporation. 

Rule  refused.(i) 


i 


a)  April  17tli.    Before  Lord  Denman,  C.  J.,  Patteson,  WUliams,  and  Wightman.  Jt 
6)  See  the  cases  collected  'n  Pahu  v.  Strand  Vnkm.  nnte,  p.  320. 
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LATTON  against  HURRY.    Jtfofu%,  AprU  27^. 

Under  stat  5  &  6  W.  4,  c.  59, &.  4^  raqnuriiig  the  distrainor  of  any  horse  (whioh  word  «horse'* 
may.  by  sect  21,  be  oonstrued  as  "  horses")  to  feed  it  while  in  the  pound,  and  empowering 
hiin,  aAer  seven  days,  to  sell  any  such  horse  for  the  expenses,  a  party  distraining  several 
borsee  may  sell  one  or  more  fi^r  the  expenses  of  all.  Smble,  per  Coleridge,  J.,  that  he  may 
repeat  such  sale  from  time  to  time  as  need  requires. 

Bat,  if  he  pleads  the  sale  in  an  action  of  trespass  for  taking  and  converting  the  horses  sold, 
be  most  allege  that  it  was  necessary  to  sell  them  fbr  payment  of  the  expenses. 

And,  where  defendant  had  obtained  a  verdict  on  such  plea  not  containing  the  above  allegation, 
judgment  was  given  non  obstante  veredicto. 

Trespass.  The  declaration  stated  that  defendant  broke  and  entered 
plaiatiflf's  close,  broke  open  his  gates,  &c.,  crushed  the  grass  and  sub- 
verted the  soil,  &c.,  and  seized  and  took  away  from  the  said  close  divers, 
to  wit,  seven,  horses  of  plaintiff  of  great  value,  &c.,  and  drove  them  to  a 
pound  and  there  imprisoned  and  impounded  them,  and  kept  them  so  im« 
pounded  for  a  longtime,  to  wit,  &c.,  and  converted  them  to  his  own  use; 
*and  afterwards,  to  wit,on,&c.,  «  carried  away  two  of  the  said  horses  r»gi » 
and  sold  and  disposed  thereof,  and  converted  all  the  said  horses  to 
his  the  defendant's  own  use;  whereby,'*  &c.  (averments  of  damage.) 

Pleas.  1.  Not  guilty.  2.  As  to  breaking  and  entering  the  close,  break- 
ing open  the  gates,  &c.,  crushing,  &c.,  and  subverting,  &c.,  that  the 
close,  gates,  grass,  soil,  &c.,  were  not  the  close,  &c.  of  plaintiff,  in  manner 
and  form,  &c.:  conclusion  to  the  country. 

3.  As  to  the  seizing  and  taking  away  the  horses,  driving  them  to  the  said 
pound,  and  there  imprisoning  and  impounding,  and  keeping,  &c.,  and  con- 
vertiogthem  as  in  the  declaration  mentioned,  and  carrying  away  two  of  the 
said  horses,  and  selling  and  disposing  of  and  converting  all  the  said  horses 
to  defendant's  own  use :  That  defendant,  before  and  at  the  time,  when,&c., 
vas  lawfully  possessed  of  a  close,  &c.;  and  because,  &c.;  averment,  that  de- 
fendant, at  the  times  when,  &c.,  took  the  horses  damage  feasant  in  his  said 
close,  as  a  distress,  and  led  them  to  the  said  pound,  being  a  common  pound, 
b:.,  and  there  imprisoned  and  impounded  and  kept  them  impounded,  &c., 
for  the  space  of  time  in  the  declaration  mentioned,  and  converted  the  same 
in  manner  and  form,  &c.  <«  And  the  said  defendant  further  says  that, 
^hile  the  said  horses  of  the  said  plaintiff  remained  and  continued  so  im- 
prisoned, impounded,"  &c.,  <<  as  aforesaid,  and  long  after  the  making 
auid  passing  of  a  certain  act,"  &c.,  (5  &  6  W.  4,  c.  69,)  «« he  the  said  de- 
fendant found,  provided  and  supplied  the  said  horses  of  the  said  plaintiff, 
80  impounded  as  aforesaid,  daily  during  all  such  time  with  good  and  suf- 
ficient food  and  nourishment :  and  the  said  defendant  further  says  that, 
instead  of  proceeding  for  the  recovery  of  the  *  value  of  the  said  r«oi  3 
food  and  nourishment  or  any  part  thereof  before  a  justice  of  the 
P^ace,  after  the  expiration  of  seven  clear  days  from  the  time  of  impound- 
ing the  said  horses  as  aforesaid,  and  before  the  commencement  of  this 
suit,  to  wit,  on,"  &c.,  «  he  the  said  defendant  carried  away,  sold  and 
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of  liberty  to  tranisship  .mdces  an  essential  difference,  as  my  Lord  and  my 
brother  Patteson  bave  diown,  and  there  itaast  therefore  be  a  noil- 
suit.(a) 

In  Oliverstm  r.  BrigUman :  Verdict  for  the  plaintiffs  to  stand. 

In  Bold  T.  Rotheram:  Nonsait  to  be  entered. 

(a)  Colezidge,  J^  was  abient  oa  aoooimt  of  ill  heaUh. 


SANDERS  against  the  Guardians  of  The  ST.  NEOT*S  Union. 

Saturday f  April  25(A. 

If  work  be  done  for  a  corporation,  for  purposes  connected  with  the  corporation,  under  a  veAoI 
Older,  and  accepted  and  adopted  by  them,  they  caoaoi,  in  an  aolkm  to  recover  the  piicSi 
object  that  no  order  was  given  nnder  seal. 

Assumpsit  for  work  and  labour  and  goods  sold  and  deli?eredy  and  on 
an  account  stated. 

Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  last  Bedfordshire  Assizes,  it  ap- 
peared that  the  plaintiff  had  supplied  the  defendants  with  iron  gates  for 
the  workhouse  of  the  union,  which  gates  had  been  completed,  and  erected 
at  the  workhouse  :  but,  as  the  jury  found,  the  only  order  given  by  the 
defendants  was  a  verbal  order  to  one  of  their  own  officers,  since  deceased, 
who  had  given  the  order  to  the  plaintiff.  It  was  objected  that,  as  the  de- 
fendants were  a  corporation,  they  could  be  liable  only  upon  an  order  given 
by  them  under  seal ;  and  that  therefore  no  legal  order  was  proved,  unless 
as  against  the  deceased  officer  in  his  own  person.  The  learned  baron 
overruled  the  objection ;  and  a  verdict  was  found  for  the  plaintiff.   In  this 

*8111    ^erm.Ca) 

*  Gunning  moved  for  a  new  trial,  on  the  above  objection. 

Cur,  adv.  vuU. 
Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 
A  motion  in  this  case  was  made  for  a  new  trial,  on  the  ground  that  no 
contract  under  seal  was  proved  against  the  defendants.  But  we  think 
that  they  could  not  be  permitted  to  take  the  objection,  inasmuch  as 
the  work  in  question,  afler  it  was  done  and  completed,  was  adopted 
by  them  for  purposes  connected  with  the  corporation. 

Rule  refu8ed.(ft) 

(a)  April  17tli.    Before  Lord  Denman,  C.  J^  Patteson,  WiUiams,  and  Wightman.  Js 
(6)  See  the  cases  coUected  'n  Paku  v.  SUranH  Vmom.  nnte,  p.  836. 
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LAYTON  against  HURRY.    Monday,  Jpril  Zlth. 

Under  stat.  5  &  6  W.  4,  c  50,  s.  4,  requiring  the  distrainor  of  any  horse  (which  word  «  horse^' 
may,  by  sect  21,  be  construed  as  **  horses")  to  feed  it  while  in  the  pound,  and  empowering 
him,  after  seven  days,  to  sell  any  such  horse  for  the  expenses,  a  party  distraining  several 
horses  may  sell  one  or  more  fi>r  the  expenses  of  all.  &m62r,  per  Coleridge,  J^  that  he  may 
repeat  such  sale  from  time  to  time  as  need  requires. 

Bat,  if  he  pleads  the  sale  in  an  action  of  trespass  for  taking  and  converting  the  horses  sold, 
he  most  allege  that  it  was  necessary  to  sell  them  fbr  payment  of  the  expenses. 

And,  where  defendant  had  obtained  a  verdict  on  such  plea  not  containing  the  above  allegation, 
judgment  was  given  non  obstante  veredicto. 

Trespass.  The  declaration  stated  that  defendant  broke  and  entered 
plaintiflf's  close,  broke  open  his  gates,  &c.,  crushed  the  grass  and  sub- 
verted the  soil,  &c.,  and  seized  and  took  away  from  the  said  close  divers^ 
to  wit,  seven,  horses  of  plaintiff  of  great  value,  &c.,  and  drove  them  to  a 
pound  and  there  imprisoned  and  impounded  them,  and  kept  them  so  im- 
pounded for  a  long  time,  to  wit,  &c.,  and  converted  them  to  his  own  use; 
*and  afterwards,  to  wit,on,&c., «  carried  away  two  of  the  said  horses  r«g| » 
and  sold  and  disposed  thereof,  and  converted  all  the  said  horses  to 
his  the  defendant's  own  use;  whereby,'^  &c.  (averments  of  damage.) 

Pleas.  1.  Not  guilty.  2.  As  to  breaking  and  entering  the  close,  break- 
ing open  the  gates,  &c.,  crushing,  &c.,  and  subverting,  &c.,  that  the 
close,  gates,  grass,  soil,  &c.,  were  not  the  close,  &c.  of  plaintiff,  in  manner 
and  form,  &c.:  conclusion  to  the  country. 

3.  As  to  the  seizing  and  taking  away  the  horses,  driving  them  to  the  said 
pound,  and  there  imprisoning  and  impounding,  and  keeping,  &c.,  and  con- 
verting them  as  in  the  declaration  mentioned,  and  carrying  away  two  of  the 
said  horses,  and  selling  and  disposing  of  and  converting  all  the  said  horses 
to  defendant's  own  use  :  That  defendant,  before  and  at  the  time,  when,  &c., 
was  lawfully  possessed  of  a  close,  &c.;  and  because,  &c.;  averment,  that  de- 
fendant, at  the  times  when,  &c.,  took  the  horses  damage  feasant  in  his  said 
close,  as  a  distress,  and  led  them  to  the  said  pound,  being  a  common  pound, 
&c.,  and  there  imprisoned  and  impounded  and  kept  them  impounded,  &c., 
for  the  space  of  time  in  the  declaration  mentioned,  and  converted  the  same 
in  manner  and  form,  &c.  <<  And  the  said  defendant  further  says  that, 
while  the  said  horses  of  the  said  plaintiff  remained  and  continued  so  im- 
prisoned, impounded,"  &c.,  « as  aforesaid,  and  long  after  the  making 
and  passing  of  a  certain  act,"  &c.,  (5  &  6  W.  4,  c.  69,)  «  he  the  said  de- 
fendant found,  provided  and  supplied  the  said  horses  of  the  said  plaintiff, 
so  impounded  as  aforesaid,  daily  during  all  such  time  with  good  and  suf- 
ficient food  and  nourishment :  and  the  said  defendant  further  says  that, 
instead  of  proceeding  for  the  recovery  of  the  *value  of  the  said  r«oi  o 
food  and  nourishment  or  any  part  thereof  before  a  justice  of  the  ^ 
peace,  after  the  expiration  of  seven  clear  days  from  the  time  of  impound- 
ing the  said  horses  as  aforesaid,  and  before  the  commencement  of  this 
suit,  to  wit,  on,"  &c.,  <<  he  the  said  defendant  carried  away,  sold  and 
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disposed  of  the  said  horses  so  sold  as  in  the  said  declaration  mentioned, 
openly  and  by  public  auction,  at  a  certain  public  market  held  at,  &c., 
«  called  (to  wit)  the  market-place,  Whittlesea  (after  having  given  and 
published,  three  days  previously  to  such  sale,  to  wit,  on,"  &c.,  <«  a  public 
printed  notice,  at,"  &c.,  «  of  the  said  impounding  and  sale  thereof  pur- 
suant to  the  said  act  of  parliament,)  for  a  certain  sum  of  money,  to  wit, 
the  sum  of  15/.  IO5.  being  the  most  money  that  could  be  got  for  the  same; 
and  that  the  said  defendant  then  applied  the  said  money,  being  the  pro- 
duce of  the  said  sale,  in  discharge  of  the  value  of  such  food  and  nourish- 
ment so  supplied  as  aforesaid,  and  the  expenses  of  and  attending  such 
sale,  according  to  the  statute  in  such  case,"  &c.,  «  as  it  was  lawful  for 
the  said  defendant  to  do  for  the  cause  aforesaid ;  which  are  the  same 
alleged  trespasses,"  &c.    Verification. 

Replication,  joining  issue  on  pleas  1  and  2.  To  plea  3,  De  injuria. 
Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Cambridgeshire  Spring  assizes, 
1845,  it  appeared  that  seven  horses  were  impounded,  and  two  sold.  A 
verdict  was  found  for  the  plaintiff  on  the  1st  issue,  and  for  the  defendant 
on  the  2d  and  3d.  The  learned  judge  was  of  opinion  that,  under  sect.  4 
*S141  ^^^^^  statute,(a)  the  defendant  was  *entidedto  sell  as  many  bones 
(and  so  many  only)  as  would  pay  for  the  keep  of  the  seven ;  and 
\  e  observed  that  the  plaintiff  bad  not  new  ass^ned. 

(a)  Stat.  5  &  0  W.  4,  c.  59, 8. 4,  after  reciting  that  'f' great  cruelties  are  practised  by  teaaoa  cf 
keeping  and  detaining  horses,"  &c.,  "impounded  and  confined  without  ibod  frequently  kx 
many  days,"  enacts,  for  remedy  thereof,  **  That  from  and  aAer  the  passing  of  this  act  ever/ 
person  who  shall  impound  or  confine,  or  cause  to  be'  impounded  or  confined,  any  horse,  a^ 
or  other  cattle  or  animal,  in  any  common  pound,"  &c.,  **  or  in  any  enclosed  place,  sbsll  iM 
he  is  hereby  required  to  find,  provide,  and  supply  such  horse^  ass,  and  other  cattle  or  aoimai 
80  in)i)ounded  or  confined,  daily  with  good  and  sufiicicnf  food  and  nourishment  for  so  loog  a 
time  as  such  horse,  ass,'*  &c.,  "  shaU  remain  and  eonthioe  so  impounded  or  confined  as  afor^ 
said ;  and  eyery  such  person  who  shall  so  find,  provide,"  &c^  ^  any  such  horse,  bs&,^  ^ 
**  with  such  daily  food  and  nourishment  as  aforesaid,  shall  and  may  and  he  and  they  are  beic- 
by  authorized  and  empowered  to  recover  of  and  fiom  the  owner  or  owners  of  such  caKle  cr 
animal  not  exceeding  double  the  full  value  of  the  food  and  nourishment  so  supplieil  lo  sucn 
cattle  or  animal  as  aforesaid,  by  proceeding  before  any  one  justice  of  the  peace  within  vb»e 
jurisdiction  such  cattle  or  animal  shall  have  been  so  impounded  and  supplied  with  fbod  85 
aforesaid,  in  like  manner  as  any"  peiulty,  &o^  may  be  reoovored  under  this  act,  and  vhici 
value  the  justice  is,  by  this  clause,  authorized  ^  to  ascertain,  determine,  and  enforce  as  afore^siil ; 
and  eYery  person  who  shall  have  so  supplied  such  food  and  nourishment  as  aforesaid  shall  be 
at  liberty,  if  he  shall  so  tliink  fit,  instead  of  proceeding  for  the  recovery  of  the  valoe  thereof  fl< 
last  aforesaid,  aAer  the  expiration  of  seven  clear  days  from  the  time  of  impounding  the  saicr. 
to  sell  any  such  horse,  ass,"  &c.,  ^  openly  at  any  public  market  (after  having  given  three  dnp 
public  printed  notice  thereof)  for  tlie  most  money  that  can  be  then  got  for  the  same,  and  toappty 
the  produce  in  discharge  of  die  value  of  such  food  and  nourishment  so  supplied  as  aforesaiili 
and  the  expenses  of  and  attending  such  sale,  rendering  the  overplus  (if  any)  to  the  owacr  o^ 
such  cattle  or  animal."  Sect.  6  imposes  a  penalty  on  the  person  impounding,  who  ^H  ^ 
fuse  or  neglect  to  provide  ibod  for  such  horse,  &c. 

Sect  21  enacts, "That  whenever  in  this  act,  with  reference  to  any  person,  catde,  aniina^ 
matter,  or  thing,  any  word  or  words  is  or  are  used  importing  the  singular  number  or  the  nta^* 
euline  or  feminine  gender  only,  yet  such  word  or  words  shall  beunderBtood  to  include  several 
persons  or  animals  as  well  as  one  person  or  animal,  and  females  as  well  as  males,  and  sevenl 
matters  or  things  as  well  as  one  matter  or  thing,  unless  it  be  otherwise  specially  piovidedi  (* 
there  be  sometliing  in  the  subject  or  context  repugnant  to  such  constniotkm." 
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*In  Easter  ternsi  1845,  a  rule  nisi  was  obtained  for  judgment    r«o|e 
lion  obstante  veredicto  on  the  3d  i88ue.(a)  *- 

Gunmng  and  Cauck  now  showed  cause.  The  objections  to  the  plea 
are,  first,  that,  if  a  distress  of  seven  horses  is  taken,  and  they  are  im- 
pounded, two  cannot  be  sold  for  the  keep  of  the  seven ;  or,  secondly, 
that,  if  they  may,  the  plea  ought  to  allege  that  the  two  were  necessarily 
sold  to  pay  for  such  keep.  The  3d  plea  follows  the  language  of  stat.  5  & 
6  W.  4,  c.  59,  s.  4.  By  that  clause,  the  person  impounding  any  horse 
(which,  by  sect.  21,  may  be  construed  to  mean  horses  if  the  context 
allows  it)  is  bound  to  supply  food  and  nourishment  for  such  horse  while 
impounded,  and  is  authorized,  after  seven  days,  to  sell  such  horse  and  ap- 
ply the  produce  <<  in  discharge  of  the  value  of  such  food  and  nourishment 
so  supplied  as  aforesaid.''  The  plea  states  that  the  defendant  did  sell  the 
two  horses  for  the  value  of  the  food  <<so  supplied  as  aforesaid,"  that 
is,  in  the  language  of  the  earlier  part,  «  supplied"  to  <<  the  said  horses  of 
the  said  plaintiflT,  so  impounded  as  aforesaid."  Sect.  4  empowers  the 
distrainor  to  apply  the  produce  of  sale  in  paying  for  the  food,  &c.,  <<  so 
supplied  as  aforesaid ;"  that  is,  not  to  the  horse  or  horses  sold,  but  to 
M  such  cattle  or  animal  as  aforesaid,"  namely,  the  cattle  or  animal  im- 
pounded. It  cannot  be  the  meaning  of  sect.  4  that,  if  several  horses  are 
taken,  each  must  be  sold  for  the  cost  of  that  horse's  food,  although  each 
horse  may  be  worth  100/.  The  justification  is  good  after  verdict.  If  the 
plaintiff  meant  to  allege  that  two  horses  were  more  than  the  defendant 
ought  to  have  sold,  he  should  *have  new  assigned.  [Lord  Den-  r«Qig 
MAN,  C.  J.  Supposing  your  construction  of  the  statute  to  be  right,  *- 
still,  as  the  defendant  sold  more  than  one  horse,  ought  not  the  plea  to 
show  that  it  was  necessary  to  sell  more  than  one  for  the  general  expenses  ? 
Coleridge,  J.  On  these  pleadings  nothing  turns  upon  the  want  of  a  new 
assignment.]  The  statute,  in  sect.  4,  virtually  gives  a  form  of  plea ;  and 
that  has  been  followed.  Supposing  that,  according  to  the  strict  construc- 
tion of  this  clause,  each  horse  is  to  be  sold  for  its  own  keep,  the  plea  is 
consistent  with  that  supposition,  and  answers  the  count :  for  the  action  is 
trespass ;  and,  if  the  two  horses  were  sold  for  their  own  respective  ex- 
penses, an  application  of  part  of  the  money  to  the  expense  of  the  other 
horses  would  not  make  the  defendant  a  trespasser  ab  initio,  such  applica- 
tion not  being  itself  a  fresh  trespass ;  Shorland  v.  Ooveit^  5  B.  &  C.  485. 
[CoLE&iDGE,  J.  Professing  to  sell  under  a  statutory  power,  must  not  you 
show  that  the  statute  has  been  complied  with  in  all  respects  ?]  To  retain 
part  of  the  price  for  a  purpose  not  authorized  might  be  an  abuse  of  the 
statutory  authority,  but  would  not  make  the  distrainor  a  trespasser  ab 
initio.  [Lord  Denican,  C.  J.  You  say  that  this,  if  a  wrongful  act,  is 
subsequent  to  every  act  of  trespass.]  It  is ;  and,  as  Bayley,  J.,  said  in 
Shorland  v.  Govett^  «  Where  the  subsequent  act  is  a  trespass,  the  law  as- 

(<)  Also  for  a  new  triaU  oa  the  ground,  among  others,  of  an  alleged  enoneous  niling  as  fo 
the  necessity  of  a  new  assignment 
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sumes  that  the  party  did  not  enter  for  the  purpose  alleged  in  the  pka,  bat 
for  the  purpose  of  committing  the  trespass.  But  here  the  subsequent  act 
was  not  a  trespass^  nor  can  it  be  reasonably  supposed  that  the  original 
entry  was  for  the  purpose  of  the  extortion."  A  sherifT  lawfully  arresting 
*8171  ^  P^^  under  'process  of  contempt  does  not  become  a  trespasser 
^  ab  initio  by  detaining  him  after  he  is  entitled  to  his  discharge ; 
Smith  V.  EggintoTif  7  A.  &  E.  167.  On  the  other  hand,  assuming  that 
the  distrainor  must  sell  only  what  it  is  necessary  to  sell,  yet,  as  the  statute 
gives  no  express  direction,  it  must  be  taken  as  conferring  a  discretionary 
authority  to  sell  so  many  as  the  party  supposes  may  be  requisite.  He  is 
to  sell  by  auction,  and  cannot  be  certain  what  price  any  horse  or  horses 
will  fetch,  or  what  the  expenses  of  sale  may  be.  The  words  of  sect.  4 
empower  the  distrainor  to  sell  «  any  such  horse,"  &c. :  but  it  seems  to 
follow  from  the  construction  attempted  on  the  other  side  that  he  could  not 
justify  putting  up  for  sale  any  horse  or  horses  but  such  as  it  was  neces- 
sary to  sell  for  the  amount  actually  become  due :  the  result  of  which  would 
be  that,-  in  many  instances,  he  could  not  be  safe  unless  he  sold  each  horse 
individually  in  discharge  of  its  own  expenses ;  for  there  could  not  be  a 
second  sale  for  the  general  expenses ;  and  therefore,  if  he  once  sold  a 
certain  number  to  raise  money  for  the  whole,  and  the  produce  was  insuffi- 
cient, he  would  have  no  further  remedy. 

Byles^  Serjt.,  contra.  Either  each  animal  is  to  be  sold  for  the  expenses 
of  each,  or  as  many  must  be  sold  as  will  pay  the  actual  cost  of  all.  The 
latter,  certainly,  is  a  reasonable  construction :  for  it  cannot  be  said  that, 
if  500  sheep  were  distrained  damage  feasant,  the  whole  ought  to  be  sdd 
to  pay,  perhaps,  2$.  6d.  But,  assuming  this  construction  to  be  acted 
upon,  parties  availing  themselves  of  the  statute  must  allege  in  pleading 
*8l8l  ^^^^?^  ^^^  necessary  to  sell  so  many,  and  that  they  *at  once  did 
-^  so ;  or  that  they  sold  one  and  it  did  not  produce  enough,  and  then 
they  sold  more.  Here  no  such  averment  is  made :  and  it  is  not  shown 
whether  the  amount  of  the  keep  and  expenses  of  sale  equalled,  or  ex- 
ceeded, the  sum  raised.    (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  The  sense  of  the  statute,  in  sect.  4,  is,  that  the 
distrainor  may  sell  to  meet  the  exigency  which  arises ;  he  must  exercise 
a  reasonable  discretion,  and  act  bona  fide.  But,  if  he  sells  two  horses  to 
pay  the  expenses  of  seven,  he  is  bound  to  show,  in  an  action  like  this, 
that  he  did  sell  what  was  necessary,  according  to  a  proper  exercise  of 
discretion.  The  rule  must  be  absolute  for  judgment  non  obstante  vere- 
dicto. 

Williams,  J.(a)  The  learned  judge  at  the  trial  cannot  have  pronounced 
judicially  whether  or  not  the  averment  of  necessity  was  essential :  the 
only  question  there  must  have  been  whether  or  not  the  necessity  was 
proved^  The  case  has  been  ingeniously  argued  by  Mr.  Couch  as  if  the 
question  were  whether  a  right  to  sell  the  two  horses  existed  at  all;  but 

(a)  Patteson,  J^  was  absent  on  account  of  iU  health. 
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the  real  point  is  whether  the  defence,  as  pleaded,  was  a  good  answer 
under  the  statute.  The  act  gives  a  distrainor  two  modes  of  remedy  for 
the  expense  of  keeping  the  animals  impounded.  He  may  proceed  before 
a  justice  in  the  same  manner  as  for  a  forfeiture ;  or  he  is  empowered  to 
help  himself;  he  may,  if  he  thinks  proper,  sell,  to  indemnify  himself  for 
the  keep.  But,  after  satisfying  those  expenses,  and  the  cost  of  sale,  he  is 
to  render  the  overplus,  if  any,  *to  the  owner  of  the  distress:  that  r«oiQ 
implies  that  what  is  sold  must  have  been  necessarily  sold  for  the  ^ 
purpose  of  reimbursement,  and  that  the  power  is  measured  by  the  neces- 
sity. I  think,  therefore,  that,  in  pleading,  the  necessity  ought  to  be 
averred,  and  that,  for  want  of  such  averment,  this  is  not  a  good  plea. 

(ToLERiDGE,  J.  The  true  construction  of  the  clause  appears  from  its 
object,  which  is  that  no  cruelty  should  be  inflicted  upon  animals  im- 
pounded, but  that  the  distrainor  should  feed  them,  and  be  repaid  what  he 
IS  obliged  to  expend  for  that  purpose.  To  obtain  repayment  he  may  go 
before  a  magistrate,  or  he  may  sell,  and  reimburse  himself.  But,  as,  be- 
fore a  magistrate,  he  would  obtain  only  satisfaction  for  the  keep  of  all  the 
animals  distrained,  so,  if  he  sells,  his  indemnity  must  be  limited  to  the 
amount  of  what  has  actually  been  supplied.  Mr.  Couch  has  suggested 
the  difficulty  that,  if  the  power  of  sale  be  strictly  limited,  the  distrainor 
may  not  ultimately  be  reimbursed,  because  he  cannot  make  a  second  sale: 
but,  if  he  is  obliged  to  keep  the  distress  for  an  indefinite  period,  I  know 
nothing  to  prevent  his  selling  from  time  to  time  as  it  becomes  necessary. 
The  intention  of  the  act  clearly  is  that  what  he  sells  should  be  what  it  is 
necessary  to  sell :  and,  when  he  pleads  the  sale  as  a  defence,  he  should 
say,  <«  I  sold  for  what  it  was  necessary  to  raise.'* 

Lord  Denmaw,  C.  J.  We  do  not  decide  that  the  defendant  was  a  tres- 
passer ab  initio,  but  only  that  a  part  of  what  he  did  is  not  justified  by  the 
pleading. 

Rule  absolute  to  enter  judgment  for  plaintiff  on  the  3d  issue,  non 
obstante  veredicto. 


*LEE  against  MERRETT.    Monday,  ^pril  21th.         ^20 

A  sum  of  money  allowed  in  aoeoant  by  mistake  on  a  settlement  between  plaintiff  and  de- 
fendant, when  defendant  paid  the  balance  after  deduction  of  that  som,  cannot  be  reoo> 
▼ered  back  in  an  action  for  money  had  and  received,  the  sum  allowed  never  having  passed 
between  the  parties  otherwise  than  by  such  aUowance. 

AssoMPsrr  for  money  had  and  received,  and  on  an  account  stated. 
Particular  of  demand,  for  «  24/.  9«.  received  on  the  8th  day  of  Febi- 
ruary,  1843,  by  the  defendant  of  the  plabtiff,  to  his  use."  Plea :  Non 
assumpsit. 

On  the  trial,  before  Erle,  J.,  at  the  Wiltshire  Spring  assizes,  1845,  it 
appeared  that,  in  1843,  the  plaintiff,  who  was  the  vicar  of  North  Bradley, 
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in  Wiltshire,  demanded  26/.  8s.  of  the  defendant  for  tithes.  Oo  exami- 
nation of  accounts  between  the  parties,  it  appeared  that,  in  a  former  year, 
the  defendant,  being  then  way- warden,  had  paid  24/.  9$.  on  the  plaintiff's 
account  for  highway  rates.  Credit  was  therefore  given  to  defendant  for 
that  sum  in  the  settlement :  and  he  paid  plaintiff  the  remaining  II.  19;. 
Defendant  also  gave  a  written  memorandum,  stating  that  plaintiff  d^ 
manded  26/.  8s.  for  tithe,  and  that  defendant  deducted  from  that  sum 
24/.  9t.,  leaving  1/.  I9s.  balance.  Afterwards  it  was  discovered  that  the 
524/.  9s,  due  from  plaintiff  had  been  allowed  to  defendant  in  a  former 
settlement  of  account ;  and  the  present  action  was  brought  to  recover 
back  that  sum,  as  paid  in  ignorance  of  the  fact.  It  was  contended,  on 
defendant's  behalf,  that  the  action  did  not  lie.  For  the  plaintiff  it  was 
urged  that  the  case  was  analogous  in  principle  to  that  in  which  A.  owes 
100/.  to  B.,  and  B.  100/.  to  C,  and  it  is  agreed  among  all  the  parties  that 
*8211  ^'  ^^^'  ^^y  ^*  ^^^  100/.,  and  thereupon  C.  becomes  ^entitled  to 
^  recover  the  100/.  of  A.(a)  The  learned  judge  reserved  leave  to 
move  to  enter  a  nonsuit  if  the  court  should  be  of  a  different  opinion :  and 
the  plaintiff  had  a  verdict. 

Kinglake^  Serjt.,  in  the  ensuing  term,  moved  according  to  the  leave 
reserved,  and  contended  that  the  action  for  money  had  and  received  did 
not  lie,  no  money  having  passed  except  the  balance,  not  in  dispute,  of  1{. 
19s.  He  cited  Wharton  v.  Walker,  4  B.  &  C.  163.  A  rule  nisi  was 
granted.(6) 

Crowder  now  showed  cause.(c)  The  only  question  is  on  the  fonn  of 
action.  If,  on  the  second  settlement,  the  defendant  had  laid  down  26i. 
85.  in  money  and  received  back  24/.  9^.,  there  could  be  no  doubt.  [Cole- 
BiDGE,  J.  In  this  case,  how  has  the  24/.  9s.  ever  been  money?]  The 
allowance  of  it  is  the  same  as  if  money  passed.  [Lord  Denman,  C.  J. 
For  every  purpose,  perhaps,  except  supporting  this  form  of  action. 
Coleridge,  J.  The  sum  allowed  to  the  defendant  never  had  been  mooey 
of  the  plaintiff.  It  is  as  if  the  plaintiff  had  brought  in  a  bill,  and  the 
defendant  had  said,  « I  have  paid  you  before."]  Where  money  has  keen 
extorted,  or  fraudulently  or  unconscientiously  received,  this  action  lies. 
It  is  not  clear  that,  in  the  present  case,  any  other  would.  [Lord  De5- 
HAN,  C.  J.  The  plaintiff  might  sue  for  his  tithe  ;  the  transaction  proved 
would  be  no  answer.  Coleridge,  J.  The  fact  that  the  allowance  la 
*8221  *^^^^^°^  ^^  wrongful  would  be  as  material  in  that  action  as  in 
^  ^  this.  According  to  your  argument,  money  had  and  received 
would  lie  whenever  an  improper  deduction  had  been  made  in  settling  an 
account.]  The  defendant  has  given,  in  substance,  a  receipt  for  the  sum 
in  question:  he  cannot  now  deny  having  received  it.  In  Wkarkm^' 
Walker,  4  B.  &  C.  163,  the  state  of  facts  and  relation  of  paities  weie 

Dictum  of  BuUer,  J.,  in  Taihdc  y.  HarriMy  3  T.  R.  174,  ISO. 

A  new  trial  mtu  moved  tot  on  other  grounds,  but  the  rule  not  granted. 

Belbro  Lord  Benman,  C.  J^  Williamf,  and  Coleiidgei  Ja. 
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roaterially  different  from  those  in  the  present  case.  In  Lucas  v.  Jones^ 
5  Q.  B.  949y  writing  off  a  debt  on  settlement  of  account  was  considered 
a  payment  of  money  within  the  stamp  act,  55  G.  3,  c.  184.  [Lord  Den- 
BfAN,  C.  J.  It  will  be  much  against  our  present  opinion,  if  we  discharge 
this  rule.  But  we  will  consider  whether  it  be  necessaxy  to  hear  my  bro- 
ther Kinglake,]  Cur,  adv.  vulL 

Lord  Denman,  C.  J.,  on  the  next  day  (April  28th)  said :  We  cannot 
agree  in  Mr.  Crowder^s  view  6f  this  case,  and  must  give  our  decision  for 
the  defendant.  Rnle  absolute.(a) 

(«)  See  Cumming  v.  Bidborougk,  15  M.  &  W.  438. 


•SOLOMON  against  LAWSON.    Monday,  JlprU  2m.        [•823 

1.  In  an  actiofi  for  libel  or  slander,  when  the  words,  written  or  spoken,  are  not  in  themselves 
applicable  to  the  individual  plainti^  no  introductory  averment  or  innuendo  can  give  suck 
an  application. 

Therefore,  where  tlie  declaration  in  the  first  count,  after  reciting  that  plaintiff  was  employed 
in  supplying  fresh  water  to  ships  at  H^  and  had,  for  that  purpose,  fitted  up  a  schooner  with 
wooclen  tanks,  and  that  the  ship  M.  being  at  H.,  plaintiff  conveyed  fresh  water  to  the  M.  in 
the  wooden  tanks  of  his  schooner,  complained  tiiat  defendant  published,  of  and  concerning 
pUuntiflf  in  his  said  employment,  and  concerning  the  water  so  supplied  to  the  M^  a  state- 
ment (set  forth  in  the  coimt)  that  persons  on  board  the  M  had  become  ill  soon  aAer  leav- 
ing H.,  where  they  had  taken  in  fresh  water ;  which  illness  was  occasioned  by  the  water ; 
that  the  water  was  run  into  a  copper  tank  whence  the  casks  were  filled  alongside ;  that 
the  poison  was  imbibed  from  the  tank ;  and  that  it  behoved  the  authorities  to  order  its  re- 
moval, and  replace  it  with  an  iron  one  :  thereby  meaning  that  plaintiff  had  Ijeen  guilty  of 
supplying  bad  and  unwholesome  water  to  the  M. :  jwlgment  on  that  count  was  arrested. 

2.  Where  a  declaration  for  libel  seta  out  a  publication  which  refers  to  a  previous  publication, 
but,  unless  by  reference  to  the  language  of  the  previous  publication,  contains  no  libel,  such 
previous  publication  must  be  considered  as  incorporated  in  the  publication  complained  of^ 
and  must  appear,  in  the  declaration,  to  be  set  out  verbatim,  and  not  merely  in  substance. 

Therefore  judgment  was  arrested  as  to  the  second  count  of  the  above  declaration,  which,  after 
reciting  that  defendant  published  a  statement  (*in  substance  as  follows,"  setting  out  the  pub- 
lication charged  in  the  first  count,  charged  that  defendant  afterwards  publisheil,of  and  con- 
cerning plaintifi^  &c^  and  of  and  concerning  the  first  publication,  a  statement  that  the  copper 
tank  was  fitted  up  in  a  schooner  belonging  to  plaintiff 

Case.  The  first  count  of  the  declaration  stated  that  plaintiff,  before 
and  at  the  time  of  the  committing,  &c.,  to  wit,  on,  &c.,  was  a  merchant, 
and  carried  on  business  as  such  merchant  at  the  island  of  St.  Helena, 
and  heretofore,  and  before  and  at  the  time  of  the  committing,  &c.,  was, 
and  still  is,  accustomed  to  be  employed,  for  reward  in  that  behalf  paid 
to  plaintiff,  for  the  purpose  of  conveying  to,  selling,  and  supplying  with 
fresh  water  and  provisions,  from  the  shores  of  the  said  island,  divers  ships 
passing  by  and  calling  at  the  said  island :  That  plaintiflT,  before  and  at 
the  time  of  the  committing,  &c.,  had,  for  the  better  and  for  the  more 
easily  supplying  the  said  ships  so  calling  as  aforesaid  with  water,  pur* 
chased  and  procured  a  certain  ship  or  schooner  for  a  large  sum  of  money, 
to  wit  500/.,  for  the  purpose  of  conveying  the  said  water  to  and  from 
*the  shores  of  the  said  island,  to  and  on  board  the  said  ships  so  r«024 
calling  as  aforesaid ;  and  had  spent  divers  large  sums  of  money  ^ 
in  having  the  said  ship  or  schooner  as  aforesaid,  fitted  up  for  carrying 
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the  said  water  as  aforesaid,  to  wit,  500/. ;  and  then  had  the  said  ship 
or  schooner  fitted  up  with  divers  wooden  tanks  and  cisterns  for  con- 
taining, holding,  and  conreying  the  said  water  for  the  purpose  aibre* 
said  :  That  heretofore,  and  before  the  committing,  &c.,  a  certain 
ship,  to  wit,  a  ship  called  the  Mofiatt,  then  on  her  voyage  from  India 
to  England,  with  divers  persons,  passengers,  officers,  and  crew  on  board, 
arrived  and  called  at  the  said  island  for  the  purpose  of  taking  a  supply 
of  fresh  water  for  the  use  of  the  said  last*mentioned  ship  and  the  said 
persons,  passeng^,  &c.,  during  her  then  ensuing  voyage  from  St  Helena 
aforesaid  to  England :  That  thereupon,  afterwards,  and  before  the  com- 
mitting, &c.,  to  wit,  on,  &c.,  a  certain  person,  then  being  the  captain  of 
the  said  ship,  the  Mofiatt,  then  employed  plabtifi',  and  agreed  with  him 
for,  and  plaintiff  did  then  sell,  convey,  and  deliver  on  board  the  last-men- 
tioned ship,  a  large  quantity  of  fresh  water,  to  wit,  300  hogsheads  of  fresh 
water,  of  great  value,  to  wit,  &c.,  for  the  use  or  supply  of  the  said  ship 
as  aforesaid  during  her  then  voyage  to  England  ;  and  plaintifi*  did  then 
convey  the  same  to  and  on  board  the  last- mentioned  ship,  in  the  wooden 
tanks  and  cisterns  of  the  said  ship  or  schooner  of  plaintiff*,  from  the  shore 
of  the  said  island :  That  afterwards,  and  after  taking  on  board  the  said 
water,  to  wit  on,  &c.,  the  said  ship,  the  Moffatt,  did  arrive  in  the  river 
Thames,  from  off  her  said  voyage  from  India,  after  so  touching  at  St. 
Helena  as  aforesaid  :   That  the  plaintiff  hath  always  conducted  himself, 

moapri  ^^  ^^^  ^°  ^^  ^^7  ^^  ^^^  ^^^^  budness  and  occupation  *as  other- 
-J  wise,  with  skill,  care,  judgment,  and  integrity,  and  hath  never 
been  guilty,  nor,  until  the  committing,  &c.,  been  suspected,  &c.,  of  con- 
veying, selling  or  supplying,  or  endeavouring  to  convey,  or  §e]l  or  sup- 
ply, to  ships  passing  by  and  calling  at  the  said  island,  bad  or  unwholesome 
or  poisonous  water ;  nor  of  conveying  or  carrying  water  to  the  said  ships 
or  vessels  in  copper  tanks,  or  of  any  other  the  misconduct  hereinafter 
mentioned  to  have  been  imputed  to  him :  That  the  said  water,  before  and 
at  the  time  of  the  committing,  &c.,  which  was  supplied  to  the  said  ship, 
the  Moffatt,  by  plaintiff  as  aforesaid,  was  good,  fresh,  and  wholesome 
water.  Yet  defendant,  well  knowing,  &c.,  but  contriving,  &.C.,  to  injure 
plaintiff  in  his  said  trade  or  business  and  employment  as  aforesaid,  and 
to  cause  it  to  be  suspected  and  believed  that  plaintiff  had  conveyed,  sold, 
and  supplied  to  the  said  ship,  the  Moffatt,  unwholesome,  poisonous,  and 
bad  water,  and  that  plaintiff  had  been  and  was  in  the  habit  of  conveying 
the  said  water  on  board  the  said  ships,  and  had  conveyed  the  water 
aforesaid  to  the  ship,  the  Moffatt,  in  copper  tanks,  which  were  unwhole- 
some and  unfit  for  use,  and  to  vex,  &c.,  plaintiff,  heretofore,  to  wit,  on, 
&c.,  wrongfully,  maliciously,  and  injuriously  printed  and  published,  and 
caused  to  be,  &c.,  in  a  certain  newspaper  called  «  The  Times,"  of  and 
concerning  plaintiff,  and  of  and  concerning  him  in  the  way  of  bis  said 
trade  or  business  and  employment  respectively,  as  aforesaid,  and  of  and 
concerning  the  water  so  supplied  to  the  said  ship,  the  Mofiatt,  as  aibre- 
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said,  and  of  and  concerning  plaintiff's  conduct  in  and  about  the  sell- 
ing, conveying,  and  delivering  the  said  water  on  board  the  said  ship,  the 
Mofiatt,  as  aforesaid,  a  certain  false,  scandalous,  malicious,  and  defama- 
tory *libel,  containing  the  false,  &c.,  and  libellous  matters  follow-  r*o26 
ing,  of  and  concerning  plaintiff,  and  of  and  concerning  him  in 
the  way  of  his  said  trade  or  business  and  employment  respectively,  as 
aforesaid,  and  of  and  concerning  the  water  so  supplied  to  the  said  ship  as 
aforesaid,  and  of  and  concerning  his  conduct  in  and  about  the  selling, 
conveying,  and  delivering  the  said  water  on  board  the  said  ship,  the 
Moffatt,  as  aforesaid,  viz. 

«  To  the  Editor  of  The  Times.  Sir, — The  following  shocking  occur- 
rence deserves  to  be  made  known,  as  it  may  be  the  means  of  saving  the 
lives  of  passengers  from  India.  The  ship  Moffatt"  (meaning  the  afore- 
said ship)  ((arrived  from  Bombay  on  Saturday;  and  the  passengers 
landed  in  almost  a  dying  state.  It  appears,  from  a  statement  made  by 
two  of  the  sufferers,  who  are  officers  in  the  army  and  are  come  home  on 
sick  leave,  that  they  were  all  tolerably  well  up  to  their  arrival  at  St.  He- 
lena, where,  as  is  customary,  they  took  on  board  fresh  water :  and  in  a 
few  days  after  leaving  that  island  they  were  all  seized  with  violent  pains 
and  vomiting,  which  continued  daily  up  to  their  arrival  in  England. 
Their  gums  became  black,  and  the  under  part  of  the  tongue  black.  No 
one,  not  even  the  doctor,  who  equally  suffered  with  the  captain  and  his 
wife,  could  account  for  it.  But  there  is  no  doubt  that  their  illness  was 
caused  by  the  water ;  and  it  appears  the  water  is  run  into  a  copper  tank 
at  St.  Helena,  from  whence  the  casks  are  filled  alongside.  There  is  no 
doubt,  therefore,  that  the  poison  is  imbibed  from  this  copper  tank ;  and 
it  behoves  the  authorities  immediately  to  order  its  removal,  and  replace  it 
with  an  iron  one.  I  saw  the  two  young  officers  this  day,  ^suffer-  ^*Qo^ 
ing  the  most  dreadful  agony.  I  should  be  glad  to  hear,  from  the  ^ 
passengers  of  other  ships  from  India,  whether  they  have  been  like  suf- 
ferers by  the  St.  Helena  water,  in  order  that  a  proper  representation  may 
be  laid  before  government,  which  there  is  no  doubt  the  captain  and 
owners  of  the  Moffatt  will  feel  it  necessary  to  do.  I  remain,  Sir,  yours 
most  obediently,  Nauticus. 

((October  9th. 

<«  P.  S.  I  find,  in  your  paper  of  to-day,  not  less  than  37  vessels  an- 
nounced as  having  put  into  St.  Helena." 

(Thereby  then  and  there  meaning  and  intending  that  the  plaintiff  had 
been  guilty  of  selling,  conveying  and  supplying  bad  and  unwholesome 
water  to  the  said  ship,  the  Moffatt.) 

Second  count  That,  after  the  said  arrival  of  the  said  ship  the  Mofiatt 
in  the  river  Thames  as  aforesaid,  and  before  the  committing,  &c.,  herein- 
after mentioned,  to  wit,  on«  &c.,  defendant  caused  to  be  printed  and  pub- 
lished in  the  said  newspaper  a  certain  letter  or  statement,  in  substance 
as  follows ;  that  is  to  say : 

TOL.  VIII.  60 
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«  To  the  Editor  of  The  Times,  &c."     (Setting  out  Terbatim,  without 
innuendoes,  the  letter  set  out  in  the  first  count) 

And  defendant,  further  contriving,  &c.,  as  aforesaid,  afterwards,  and 
after  the  publication  of  the  said  last-mentioned  letter  or  statement,  to  wit, 
on  17th  October,  A.  d.  1844,  falsely,  &c.,  and  maliciously  did  publish  a 
certain  other  false,  &c.,  libel,  of  and  concerning  plaintifl^  and  of  and  con- 
cerning him  in  the  way  of  his  said  trade  or  business  and  employment  as 
aforesaid,  and  of  and  concerning  the  water  so  supplied  and  delivered  by 
him  on  board  the  said  ship  the  Mofiatt  as  aforesaid,  and  of  and  concern- 
*828l  ^°S  *^^  conduct  in  and  about  the  selling,  conveying  and  deliver- 
-'  ing  the  said  water  on  board  the  said  ship,  and  of  and  concermog 
the  said  last-mentioned  letter  or  statement,  containing,  amongst  other 
things,  the  false,  &c.,  and  libellous  matter  following,  of  and  concerning 
plaintiff,  and  of  and  concerning  him  in  the  way  of  his  said  trade,  &c.,  as 
aforesaid,  and  of  and  concerning  the  water  so  supplied  and  delivered  by 
him  on  board  the  said  ship  the  Mofiatt  as  aforesaid,  and  of  and  concerning 
his  conduct  in  and  about  the  selling,  conveying  and  delivering  the  said 
water  on  board  the  said  ship,  and  of  and  concerning  the  said  last-men- 
tioned letter  or  statement :  (that  is  to  say :) 

«'  To  the  Editor  of  The  Times. 

<<  St.  Helena  water. 

^«  Sir,  I  beg  leave  to  correct  an  error  I  was  led  into  regarding  the  pas- 
sengers by  the  ship  Moffatt,  from  Bombay,  being  poisoned  by  the  water 
supplied  at  St.  Helena  from  a  copper  tank.  I  stated  the  tank  belonged 
to  government.  This  is  an  error.  The  copper  tank  is  fitted  up  in  a 
small  schooner  belonging  to  Mr.  Solomon,''  (thereby  meaning  the  plain- 
tiff,) «  which  runs  alongside  the  ships,  as  they  arrive,  to  supply  them  with 
water.  Captains  of  ships  homeward  bound  will  therefore  do  well  to  be 
warned  of  the  fatal  consequences  that  may  result  from  taking  in  water  that 
has  probably  been  lying  some  days  in  a  copper  tank,  the  evil  efiects  of 
which  they  can  ascertain  by  inquiry  of  the  captain,  doctor,  or  owner  of 
the  Moffatt,"  (thereby  meaning  the  said  ship  the  Moffatt  aforesaid.) 
<<  The  doctors  pronounce  it  to  be  a  decided  case  of  poison.  I  am,  Sir, 
your  most  obedient  servant,  Nauticus." 

*8291         *(Thereby  then  meaning  and  intending  that  the  said  water,  so 
supplied  and  delivered  by  plaintiff  to  the  said  ship,  the  Mofiatt, 
as  aforesaid,  was  bad,  unwholesome,  and  poisonous.) 

Then  followed  a  general  statement  of  damage  to  plaintiff  in  his  cha- 
racter and  trade :  and  that  he  hath  been  and  is  greatly  vexed,  &c., 
greatly  hindered  and  prevented  in  and  from  supplying  the  said  ships,  so 
calling  at  the  said  island,  with  fresh  water  and  other  provisions,  and  hath 
thereby  been  deprived  of  dij^rs  great  gains,  &c.,  and  by  means  whereof 
the  masters  of  divers  ships  Vfye  refused  to  take  their  fresh  water  and  pro- 
visions from  plaintiff,  as  they  otherwise  might  and  would  have  done,  (not 
stating  any  particular  instance.) 
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Pleas :  Not  guilty  ;  2.  That  the  water  was  not  good,  &c. ;  3.  A  jus- 
tification. Replication  :  to  the  1st  and  2d  pleas,  similiter ;  to  the  third, 
De  injuria,  on  which  issue  was  joined. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Surrey  Spring  Assizes, 
1845,  a  general  verdict  was  found  for  the  plaintiff.  In  Easter  term,  1845, 
Skte^  Serjt.,  obtained  a  rule  nisi  for  arresting  the  judgment ;  or  for  a 
renire  de  novo. 

In  last  Hilary  vacation,(a) 

M.  ChamberSj  Butt^  and  Edwin  James  showed  cause. 

The  objection  to  the  first  count  is,  that  none  of  its  allegations  directly 
points  to  the  plaintiff.  The  answer  is,  that,  if  words  charged  as  a  libel 
be  ambiguous  or  equivocal,  after  verdict  the  court  will  give  them  that 
'construction  which  the  jury  has  given.  In  1  Starkie  on  Slander,  |-«oq/) 
2d  ed.,  p.  418,  it  is  said :  «<An  innuendo  is  frequently  necessary,  ^ 
where  the  language  of  the  defendant  is  apparently  innocent  and  inoffensive, 
but  where,  nevertheless,  by  virtue  of  its  connection  with  known  collateral 
circumstances,  it  conveys  a  latent  and  injurious  imputation."  The  same 
doctrine,  in  effect,  is  to  be  found  at  p.  387,  and  p.  391 .  GuUole  v.  Mathers^ 
1  M.  &  W.  496  ;  S.  C.  Tyrwh.  &  Gr.  694,  cited  in  moving  for  the  rule, 
is  in  the  plaintiff's  favour.  The  decision  there  amounts  only  to  this,  that 
it  must  appear  on  the  face  of  the  declaration  <<  by  the  words  or  signs 
themselves,"  « that  they  may  bear  the  interpretation  put  upon  them." 
The  court,  therefore,  will  uphold  the  finding  of  the  jury,  if  it  is  possible 
that  the  words  can  bear  the  meaning  imputed  to  them.  If  the  opposite 
doctrine,  that  the  court  will  endeavour  to  find  out  an  innocent  meaning, 
ever  prevailed,  it  has  long  ceased  to  be  the  rule.  Even  as  long  ago 
as  the  case  of  Fleetwood  v.  Curle^  Cro.  Jac.  557 ;  S.  C.  2  Roll.  Rep. 
148,  the  words  "Mr.  Deceiver"  were  held  to  support  the  innuendo, 
«  meaning  the  plaintiff,"  after  verdict.  [Patteson,  J.  But  a  difficulty 
here  is,  that,  whereas  the  first  count  alleges,  by  way  of  introductory 
averment,  that  the  plaintiff  supplied  water  to  vessels  from  a  tank  in  a 
schooner,  the  language  of  the  libel  seems  necessarily  to  apply  to  a  tank 
on  the  land.]  That  is  not  the  necessary  construction.  The  words  will 
bear  the  meaning  that  the  tank,  from  whence  the  vessels  are  "filled 
alongside,"  was  a  tank  conveyed  in  a  schooner,  llie  case  is  quite  dif- 
ferent from  those  where  the  question  has  been  whether  a  declaration  is 
supported  by  a  ''proper  colloquium,  Peake  v.  Oldham^  1  Cow-  r«oqi 
per,  275,  referred  to  in  Goldstein  v.  Foss,  6  B.  &  C.  154, 159  ;(fr)  ^ 
Clement  v.  Fisher^  7  B.  &  C.  459  ;  Sweetapple  v.  Jesse,  5  B.  &  Ad.  27  ; 
and  it  resembles  Hughes  v.  Rees,  4  M.  &  W.  204 ;  Ingram  v.  Lawsan, 
6  New  Ca.  212,  and  Gardiner  v.  miliams,  2  C,  M.  &  R.  78 ;  S.  C. 
5  Tyrwh.  757,  where  Lord  Abingeb,  C.  B.,  says,  "  Any  assignable  case 

(a)  The  case  was  argued  on  February  1  Itfa,  before  Lord  Deomau,  C.  J^  Patteson,  and  WiW 
Uama,  Js. ;  and  on  February  13th  and  14th,  beibre  Lord  Deoman,  C.  J^  Patteson,  Williams, 
and  Coleridge,  Js. 

(6)  Affirmed,  on  error,  in  Exchequer  Chamber  |  GoUttein  v.  Fon,  4  BIng.  489. 
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which  will  support  the  verdict  must  be  presumed ;"  which  decision  was 
upheld  on  error ;  WiUiams  v.  Gardiner^  1  M.  &  W.  245;  S.  C.  Tyrwh. 
&  Gr.  578.  It  is  not  essential  that  the  name  should  appear  in  the  libel. 
The  inducement  states  that  the  plaintiff  supplied  water  in  tanks  for  the 
Mofiatt :  then  the  innuendo  connects  the  libel  with  that  employment  of 
the  plaintiff.  That  is  the  proper  office  of  an  innuendo ;  and  then  the 
jury  are  to  verify  the  innuendo,  as  they  have  done.  The  case  is  as  if  a 
defendant  charged  that  a  goldsmith  sold  copper  for  gold,  or  that  a  brewer 
sold  unwholesome  beer,  or  that  a  seller  of  woad  mixed  black  mould  with 
his  woad,  all  of  which  would  be  actionable  even  if  only  expressed  orally ; 
Com.  Dig.  Action  upon  the  case  for  Defamation^  (D  26,)  (D  27,)  citing 
1  Rol.  Abr.  62,  63,  tit.  Action  sur  case,  (V,)  pi.  27,  28,  31.  Even  if 
the  tank  belonged  to  the  «  authorities,"  it  would  be  a  libel  to  impute  to 
the  plaintiff  that  he  had  supplied  unwholesome  water  thence  to  the  ship. 
[Patteson,  J.  It  is  not  said  that  the  defendant  meant  to  charge  the 
plaintiff  with  doing  this  knowingly.] 

The  second  count  is  objected  to,  on  the  ground  that  the  letter  in  the 
Times  of  October  9th,  is  not  averred  therein  to  be  set  out  verbatim, 

*8321  ^^^^  ^^^y  "  ^°  ^substance."  But  that  count  takes  the  second  letter 
as  that  containing  the  libel,  and  sets  out  the  first  letter  only  as  an 
introduction.  To  hold  the  count  bad  on  this  ground  would  therefore  be 
departing  from  the  elementary  rule,  that,  in  the  inducement,  words  or 
writings  require  only  to  be  set  out  in  substance,  but  that  the  libel  itself 
must  be  set  out  in  hsc  verba.  A  case  may  easily  be  imagined  of  a  series 
of  letters,  of  which  the  last  only  contained  a  libellous  averment,  but  yet 
could  not  be  understood  except  by  reference  to  that  portion  of  the  series 
which  preceded  it.  And  the  reason  of  this  rule  is  laid  down  in  1  Staikie 
on  Slander,  (2d  ed.)  p.  400.  <<  With  respect  to  the  allegation  of  col* 
lateral  circumstances,  in  reference  to  which  the  publication  is  actioo. 
able,  care  should  be  taken  not  to  allege  them  too  minutely,  and  not  to 
allege  more  than  is  necessary,  for  where  the  actionable  quality  of  the 
publication  depends  wholly  on  its  connection  with  collateral  matter,  a 
variance  in  proof  of  those  matters  has  frequently  been  held  to  be  &tal." 
And  no  reason  can  be  given  why,  when  such  collateral  circumstancen 
consist  of  writings,  they  should  not  be  set  out  compendiously  as  well  as 
other  facts.  [Pattesok,  J.  It  is  not  averred  in  this  count  that  the 
first  letter  was  <«  of  and  concerning  the  plaintiff."]  That  shows,  still 
more  distinctly,  that  it  is  inserted  only  by  way  of  inducement.  Co.  Lit. 
303  a.  Com.  Dig.  Pleader ,  (£.  10,)  are  in  &vour  of  the  plaintiff  on  this 
point.  Cook  v.  Cox,  3  M.  &  S.  110,  and  Wright  v.  ClemenU^  3  B.  &  AU. 
503,  were  cited  on  moving  for  the  rule.  But  the  eflect  of  these  cases 
is  only  that  the  words  charged  as  slanderous,  or  the  writing  charged  as 
libellous,  must  be  set  out;  which  proves  nothing  as  to  words  or 
*8331  'writings  introduced  merely  to  explain  and  point  that  which  is 
'    the  actual  slander  or  libel    If  this  objection  prevail,  it  will 
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follow  that  a  colloquium  cannot  be  averred  without  setting  out  the  whole 
of  the  colloquium  fully.  But  the  omission  to  do  so  cannot  prejudice  the 
defendant ;  for,  if  the  effect  of  the  colloquium  be  inaccurately  described, 
he  19  not,  by  the  generality  of  the  allegation,  prevented  from  taking 
advantage  of  the  variance,  as  appears  from  Shepherd  v.  Bliss^  2  Stark. 
N.  P.  C.  510.  In  Buckingham  v.  Murray,  2  C.  &  P.  46,  the  libel  com- 
plained  of  consisted  of  certain  words  in  ao  index  to  a  book ;  and  it  was 
held  unnecessary  to  set  out  the  words  of  the  book  itself  to  which  the 
index  purported  to  refer.  If  this  mode  of  declaring  be  wrong,  it  is  not 
easy  to  see  how  the  declaration  could  be  framed  at  all. 

Shety  Serjt.,  and  Peacock,  contra.  Such  averments  in  the  first  count  as 
are  material  cannot  be  rejected  after  verdict ;  the  plaintiff  must  therefore 
rely  upon  the  interpretation  which  he  has  given,  on  the  record,  of  the 
alleged  libel.  Then  the  court  must  see  that  the  writing  is  such  as  to  be 
capable  of  that  interpretation.  It  is  a  material  averment  that  the  publi- 
cation was  of  and  concerning  the  plaintiff  in  his  way  of  business ; 
Johneon  v.  Aylmery  Cro.  Jac.  126 ;  Lotqfield  v.  Bancroft^  2  Str.  934 ; 
Rex  V.  Marsden^  4  M.  &  S.  164.  But  the  writing  itself  does  not  appear 
to  be  so,  and  cannot  be  made  so  by  an  innuendo  merely ;  Bex  v.  Alder^ 
ton^  Sayer's  Rep.  280 ;  Rexy.  Homey  2  Cowp.  672,  684,  1  Rol.  Abr. 
81,  tit  Action  sur  Case  (H),  pi.  12;  James  v.  Rutkchy  4  Rep.  17. 
The  verdict  *will  not  help ;  Hughes  v.  Reesy  4  M.  &  W.  204,  ^gg^ 
207.  In  Fleetwood  v.  Curky  Cro.  Jac.  557,  S.  C.  2  Rol.  Rep.  *• 
148,  the  colloquium  explained  the  words  sufficiently  to  support  the  innu- 
endo :  in  the  case  of  writing,  the  introductory  averments  answer  to  the 
colloquium,  and  are  subject  to  the  same  rule.  It  may  be  conceded  that 
the  doctrine  of  interpreting  language  in  mitiori  sensu  no  longer  prevails 
to  the  same  extent  as  formerly.  But  here  a  statement  is  made,  affecting 
no  particular  person ;  and  then  the  plaintiff  comes  forward  and  insists 
that  it  shall  be  understood  that  he  was  charged  by  it.  [Patteson,  J. 
If  a  writing  stated  that  a  great  fire  had  occurred,  it  would  not  do  to  call 
that  a  libel  and  try  to  make  it  so  by  adding  innuendoes  that  the  meaning 
was  that  the  plaintiff  had  wilfully  caused  the  fire :  but,  if  it  were  stated 
that «« somebody"  had  done  so,  might  not  the  plaintiff  then  declare  with 
an  innuendo  that  <«  somebody"  meant  him?]  That  could  not  be  donci, 
according  to  the  decisions :  but  here  is  no  charge  against  any  one, 
except  perhaps  <<  the  authorities,"  that  is,  according  to  the  construction 
adopted  in  Rex  v.  BurdeUy  4  B.  &  Aid.  314,  the  authorities  exercising 
government.  No  connection  appears  between  the  copper  tank,  into 
which  it  is  said  that  the  water  is  run,  and  the  plaintiff's  wooden  tanks. 

As  to  the  second  count.  Guisole  v.  MaiherSy  1  M.  &  W.  495  ;  S.  C. 
Tyrwh.  &  Gr.  694,  shows,  at  least,  that  the  words,  whether  spoken  or 
written,  which  are  charged  as  slanderous  or  libellous,  must  be  set  out, 
in  order  «<  that  the  court  may  see  there  is  a  charge  on  the  defendant 
which  he  is  bound  to  answer." 
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*8351  *^^  ^  ^^  ^^  principle  of  ZenoUo  y.  JlzieU,  6  T.  R.  162 ; 
''  Cook  V.  Cox,  3  M.  &  S.  110;  Wright  ▼.  Clemaiis,  3  B.  &  Aid. 
603 ;  and  Wood  ▼.  Brown,  6  Taunt.  169.  The  rale  manifestly  applies, 
not  merely  to  such  words  as  are  formally  declared  upon  as  the  gist  of  the 
complaint,  but  to  all  words  which  are  essentially  necessary  to  make  the 
words  which  are  formally  declared  upon  intelligible  or  actionable  at  all. 
In  that  case,  the  whole  of  what  is  spoken  or  written  is  incorporated,  and 
makes  up  the  slander  or  libel.  The  introductory  matter  here  is  neces- 
sary, not  merely  for  explaining  what  is  charged  as  the  libel,  bat  for 
making  it  a  libel  at  aQ.  [Butt.  Charges  in  a  libel  are  divisible ;  FigpM 
V.  Coswellj  3  M.  &  S.  369.]  That  is  where  there  are  distinct  complete 
charges :  here  the  second  letter,  which  is  declared  upon,  contains  no 
charge.  The  finding  of  the  jury  is,  in  effect,  that  the  two  together  make 
a  libel.  The  defendant  could  not  justify  by  alleging  only  the  truth  of  the 
contents  of  the  second  letter.  The  plaintiff  has  no  rig^t  to  place  only 
what  he  chooses  to  treat  as  the  substance  of  the  writing  on  the  record :  if 
the  very  words  were  set  out,  it  might  appear  that  the  substance  was  other* 
wise.  It  is  suggested  that  the  principle  for  which  the  defendant  contends 
would  make  it  impossible  to  frame  a  declaration  in  this  case.  But,  if  that 
be  so,  it  is  because  there  is  no  legitimate  ground  of  action. 

Cur.  adv.  mM, 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 
*8361        "^^^^  ^^  ^°  action  for  a  libel :  and  the  declaration  'contains  two 
counts,  upon  which  a  general  verdict  was  found  for  the  plaintiff: 
and  a  motion  has  been  made  in  arrest  of  judgment. 

The  first  count  states  that  the  plaintiff  is  a  merchant  at  St.  Helena,  and 
employed  by  captabs  of  vessels  touching  at  the  said  island  to  supply 
them  with  fresh  water,  specifying  the  manner  in  which  the  said  vessels 
are  so  supplied ;  that  a  certain  vessel,  called  the  Mofiatt,  applied  to  plain- 
tiff for  water,  and  was  supplied  out  of  wooden  tanks ;  that  defendant 
published,  of  plaintiff  and  his  said  trade,  and  of  the  said  supply  of  water 
to  the  said  ship  the  Moffatt,  a  libel  in  the  form  of  a  letter,  which  is  as 
follows.  (His  lordship  here  read  the  letter  set  out  in  the  first  count,  with 
the  innuendo :)  Meaning  and  intending  that  the  plainti^  had  been  guilty 
of  selling,  conveying  and  supplying  bad  and  unwholesome  water  to  the 
said  ship  the  Moffatt. 

And  the  objection  to  this  count  is,  that,  although  the  imputation,  if 
applied  to  the  plaintiff  in  his  trade  and  employment,  be  clearly  action- 
able,  there  is,  in  truth,  no  imputation  upon  the  plaintiff  or  any  other  indi* 
\idual  whatsoever.  In  the  course  of  the  argument,  many  cases  were 
cited  for  the  purpose  of  showmg  the  object  and  use  of  preliminary  all^;a- 
tions,  and  the  proper  office  of  an  innuendo.  We  do  not,  however,  deem 
it  to  be  necessary  to  enter  into  a  detailed  examination  of  those  cases,  be- 
cause it  was  properly  admitted  in  the  argument  that  the  introductory 
;«verments  do  sufficiently  explain  the  trade  and  employment  of  the  plain- 
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tiff;  and  because  no  innuendo  was  questioned,  except  the  last,  above 
set  out. 

And  that  really  involves  the  whole.  If  there  be  contained  in  the  alleged 
libel  matter  which  is  capable  of  deceiving  the  interpretation  put  r^o^'j 
upon  it  by  that  innuendo,  there  is  no  fault  in  the  count  for  not  '- 
having  explanatory  averments  to  fix  and  point  the  libel.  But,  generally, 
if  the  words  written  or  spoken  cannot  apply  to  the  individual  plaintiff,  no 
previous  averments  or  subsequent  innuendoes  can  help  to  give  the  words 
an  application  which  they  have  not.  And  that  is  the  reason  why  the 
words  must  be  set  out,  as  was  observed  by  Lord  Abingek  in  giving  the 
judgment  of  the  court  in  the  case  of  Gutsole  v.  Mathers^  1  M.  &  W.  495 ; 
S.  C.  Tyrwh.  &  Gr.  694.  "It  ought,  therefore,  to  appear  to  the  court, 
upon  the  face  of  the  declaration,  by  the  words  or  signs  themselves,  that 
they  are  sufficient  to  support  such  innuendoes  or  averments  as  may  be 
necessary  to  apply  to  the  subject."  Suppose  the  words  to  be  «  a  murder 
was  committed  in  A.'s  house  last  night :"  no  introduction  can  warrant 
the  innuendo  «  meaning  that  B.  committed  the  said  murder ;"  nor  would 
it  be  helped  by  the  finding  of  the  jury  for  the  plaintiff.  For  the  court 
must  see  that  the  words  do  not  and  cannot  mean  it,  and  would  arrest  the 
judgment  accordingly.    Id  certum  est,  quod  certum  reddi  potest. 

The  question,  therefore,  is,  whether  the  alleged  libel  has  any  reference 
to  any  individual.  In  the  commencement,  a  statement  is  made  of  sick- 
ness on  board  the  Moffatt ;  of  their  having  taken  in  water  at  St.  Helena, 
and  the  sickness  beginning  soon  after ;  that  there  is  no  doubt  that  the 
illness  was  caused  by  the  water ;  and  it  appears  that  the  water  is  run 
into  a  copper  tank  at  St.  Helena^/rom  which  the  casks  are  filled  alongside : 
there  is  no  doubt,  therefore,  that  the  poison  is  imbibed  from  the  copper 
tank:  and  it  behooves  the  authorities  *to  replace  it  with  an  iron  rmooo 
one.  The  obvious  impression  from  reading  this  statement  is,  that  ^ 
the  tank  was  upon  the  shore,  to  which  the  ships  came  to  be  filled  ;  and 
also  that,  as  «tbe  authorities"  (meaning  something  opposed  to  an  indivi- 
dual) are  called  upon  to  interfere,  the  tank  belonged  to  the  authorities. 

Suppose,  however,  (which  is  perhaps  assuming  a  good  deal,)  that  the 
tank  may  mean  a  tank  on  board  a  vessel  fitted  up  to  supply  others  with 
water,  and  that  <«  the  authorities"  are  called  upon  to  put  down  a  nuisance 
belonging  to  some  individual.  Still  the  question  recurs,  what  individual  ? 
None  is  pointed  at ;  there  is  nothing  to  show  that  the  plaintiff  alone  had 
a  schooner  with  a  tank  to  supply  ships  with  water  at  St.  Helena ;  it  is 
uncertain,  therefore,  what  number  of  persons  there  may  be  at  St.  Helena 
similarly  situated,  to  all  of  whom  the  observation  would  equally  apply,  and 
to  some  particularly.  We  think,  therefore,  that  there  is  nothing  in  the 
letter  which  warrants  the  innuendo  applying  the  imputation  of  misconduct 
to  the  plaintiff;  and  that  this  count  cannot  be  sustained. 

The  second  count  sets  out  in  substance  the  letter  already  observed  upon , 
and  then  the  following,  in  hec  verba. 
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(His  lordship  then  read  the  second  letter  set  out  in  the  second  ooant, 
p.  828,  anti.) 

And  the  question  upon  this  second  count  is,  whether  the  two  lettm 
taken  together  constitute  the  libel,  or  whether  the  second  letter,  per  se, 
can  be  considered  the  libel,  and  the  first  only  introductory  matter.  Upon 
the  former  supposition,  we  are  not  aware  that  it  was  attempted  to  support 
the  count ;  nor  do  we  think  it  was  possible  to  do  so,  in  the  &ce  of  such 
*8391  i^u^^rous  *and  unvarying  authorities.  In  addition  to  the  case 
already  cited  we  may  briefly  advert  to  some  others.  In  Cook  v. 
CoXf  3  M.  &  S.  110,  judgment  was  arrested  in  an  action  of  slander, 
because  the  words  themselves  were  not  set  out.  In  Wood  v.  Brownj 
6  Taunt.  169,  (a  case  of  libel,)  the  declaration  was  held  bad  on  general 
demurrer,  for  not  setting  out  the  libel.  And,  lastly,  not  to  waste  time  by 
unnecessary  citation,  in  Wright  v.  Clements^  3  B.  &  Aid.  503,  judgment 
was  arrested  for  the  like  defect,  the  libel  being  set  out  (as  here)  <»  in  sub- 
stance, as  follows ;  that  is  to  say.''  The  learned  judges  there  distinguish 
substance  and  tenor^  observing  that  "  tenor"  has  acquired  a  technical  sense, 
and  implies  that  the  libel  is  set  out  in  hsec  verba ;  and  Holboyd,  J., 
compares  the  case  of  libel  to  that  of  forgery,  in  which  it  is  well  known 
that  the  forged  instrument  must  have  been  set  forth  in  words  and  figures 
described,  as  it  is,  but  for  the  recent  statute  of  2  &  3  W.  4,  c.  123,  sect  3. 

Then,  are  the  two  letters  incorporated,  and  is  the  first,  by  reference, 
made  part  and  parcel  of  the  second  ?  Now,  the  second  letter  is  averred 
to  be  published  (inter  alia)  of  and  concerning  the  first.  The  second 
letter  begins  by  correcting  an  error  the  writer  (the  same  writer  Nauticus) 
was  led  into  in  his  former  statement,  which  can  only  mean  the  statement 
in  the  first  letter.  The  error  is  then  said  to  be,  in  stating  the  tank  to  be- 
long to  the  government.  But,  what  tank  ?  It  must  mean  the  tank  to 
which  such  mischievous  consequences  are  attributed  in  the  first  letter.  It 
*8401  ^^^"  asserts  that  the  tank  is  fitted  up  in  a  schooner  of  the  *plain- 
tiff;  and  cautions  captains  homeward  boimd  against  taking  in 
water  which  has  probably  been  long  lying  in  a  copper  tank,  and  again 
reverts  to  the  effects  upon  the  Mofiatt,  but  not  in  the  same  terms.  In  the 
first  letter,  the  symptoms  are  minutely  described,  to  lead  to  the  condusioo 
that  the  copper  tank  produced  the  sickness ;  none  of  which  particulars 
are  to  be  found  in  the  second,  though  it  ends  with  the  doctors  pronounc- 
ing it  <<  a  decided  case  of  poison." 

It  was  asked,  by  the  learned  counsel  for  the  defendant,  whether,  if  a 
justification  had  been  attempted,  it  would  have  been  sufficient  to  confine 
it  to  the  second  letter.  l*his,  perhaps,  must  be  considered  as  an  illustra- 
tion rather  than  an  advancement  of  the  argument,  because  the  answer 
must  depend  upon  this,  whether  the  second  letter  can  be  considered  as 
independent  of  the  first,  and  a  substantive  libel;  which  is  the  whole 
question. 

Without  pronouncing  any  opinion  whether,  in  the  particular  case  of 
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libel,  it  be  sufficient  to  state  the  substance  (as  opposed  to  the  tenor)  of 
any  writing,  though  introductory  only,  we  think  the  second  letter  is  so  far 
connected  and  identified  with  it,  that  the  first  ought  to  have  been  set  out, 
and  ^hat,  lor  want  of  this,  the  second  count  is  defective. 

Rule  absolute  for  arresting  judgment.(a) 

(a)  See  the  next  two  casei. 
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Where  a  declaration  in  slander  sets  out  words  alleged  to  haye  been  uttered,  some  in  one  dis- 
course, and  the  remainder  in  a  second  dis^u^urse,  and  there  are  in  form  but  two  counts, 
each  containing  only  the  words  alleged  to  have  been  uttered  in  one  discourse,  the  declara- 
tion will  be  treated  as  containing  only  two  counts,  though  each  of  such  two  counts  con- 
tains separate  allegations  of  the  uttering  of  different  words  in  the  particular  discourse. 

Therefore,  if  in  each  count  there  be  any  words  set  out  M'hich  are  slanderous,  judgment  for 
plaintiff  will  not  be  arrested  after  verdict,  though  the  damages  be  general,  and  some  of 
the  separate  allegations  recite  only  words  not  actionable. 

The  first  count  stated  that  plaintiff  was  a  butcher,  and  that  defendant,  contriving  to  cause  it 
to  be  believed  that  plaintiff  had  been  and  was  guilty  of,  in  her  said  trade,  fraudulently 
using  two  weights  to  a  steelyard  (as  to  which  there  was  no  previous  direct  allegation)  by 
her  used  in  her  said  trade,  and  of  using  improper  and  fraudulent  weights  in  her  said  trade, 
and  thereby  to  ii^ore  plaintiff  in  her  said  trade,  in  a  discourse  of  and  concerning  plaintiff 
in  her  said  trade,  and  of  and  concerning  M.,  a  son  of  plaintiff  and  her  servant  in  her  said 
trade,  as  such  servant,  and  of  and  concerning  plaintiff  having,  as  supposed  by  defendant, 
by  M.  as  her  agent  and  servant,  **used  improper  and  fraudulent  weights"  in  her  said  trade, 
and  defrauded  and  cheated  in  her  said  trade,  and  of  and  concerning  her  being,  as  sup- 
poeed  by  defendant,  guilty  of  defhiading  and  cheating  in  her  said  trade,  and  having,  as 
supposed  by  defendant,  in  her  said  trade,  by  M.  as  her  agent  and  servant,  fraudulently  used 
two  weights  to  a  steelyard  by  her  used  in  her  said  trade,  spoke,  in  the  presence,  &c.,  of 
and  concerning  jAaintiff  in  her  said  trade,  and  of  and  concerning  M.,  as  and  then  being 
such  servant,  and  of  and  concerning  plaintiff  having,  as  supposed  by  defendant,  by  M.,  as 
her  agent  and  servant,  used  improper  and  fraudulent  weights  in  her  trade,  and  being,  as 
supposed  by  defendant,  guilty  of  defranding  and  cheating  in  her  said  trade,  and  of  and 
concerning  plaintiff  having,  as  supposed  by  defendant,  in  her  said  trade,  by  M^  as  her 
agent  and  servant,  fraudulently  used  two  weights  to  a  steelyard,  by  her  used  in  her  said 
trade,  these  false,  &c.  words:  M  (meaning  the  said  M.,  so  being  such  servant)  tuts  (too 
baiU  to  hii  moUier*t  itedyord,  (meaning  tliat  plaintiff,  by  M.  as  her  agent  and  servant,  used 
improper  and  fraudulent  weights  in  her  said  trade,  and  defrauded  and  cheated  in  her  said 
trade.)     On  motion  to  arrest  judgment. 

Held,  that  the  words  being  susceptible  of  both  a  harmless  and  an  ii^rious  meaning,  the  in- 
nuendo was  properly  applied  to  point  to  the  injurious  meaning. 

The  second  count,  with  similar  preliminary  averments  and  description  of  the  intention  of 
defendant  and  subject  of  the  discourse  and  of  the  words,  adding  that  the  discourse  and 
words  were  also  of  and  concerning  defendant  himself^  alleged  that  defendant,  in  the  pre- 
sence, &C.,  spoke,  in  answer  to  a  question  put  by  plaintiff  to  defendant  as  to  whether  de- 
fendant had  said  to  G.  that  plaintiff^s  son  used  two  balls  to  plaintiff's  steel3rard,  these  false, 
&C.  urords :  To  be  more  1  (meaning  defendant)  did  (meaning  that  defendant  had  said  to  6. 
that  plaintiff's  son  used  two  balls  to  plaintiff's  steelyard,  and  also  that  plaintiff^  in  her  said 
trade,  had,  by  a  son  of  plaintiff,  as  her  agent  and  servant,  fraudulently  used  two  weights 
to  a  steelyard  by  her  used  in  her  said  trade ;)  1  (meaning  defendant)  teiUewear  toUin  any 
coyrt;  you,  G^  have  uud  them  for  yean,  (meaning  that  plaintiff  had  in  her  said  trade  fraud- 
ulently used  two  weights  to  a  steelyard  by  her  used  in  her  said  trade.)  On  motion  to 
arrest  judgment, 

f§0ht^  that  the  words,  as  stated  and  explained,  were  actionable. 

Case.  The  declaration,  after  a  prefatory  averment  of  plaintiff's  good 
character,  stated  that  plaintiff,  before  and  at  the  time  of  the  speaking  and 
publishing,  &c.,  *was,  and  from  thence  hitherto  hath  been,  and  r^o^o 
still  is,  a  butcher,  and  the  trade  and  business  of  a  butcher  hath,    ^ 
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for  and  daring  all  that  time,  used,  exercised  and  cmrried  on,  and  still  doQi 
Dse,  &c. ;  and,  in  the  way  of  her  aforesaid  trade  and  business,  the  plain- 
tiff hath  always  behaved,  &c.  with  honesty,  &c.,  and  hath  not  been,  or, 
until  the  time  of  speaking,  &c.,  been  su^ected  to  have  been,  guilty,  in 
her  said  trade  or  business,  of  fraudulently  using  two  weights  to  a  steel- 
yard by  her  used  in  her  said  trade,  &c.,  or  of  using  any  fraudulent  or 
improper  weight  or  weights  in  her  said  trade,  &c.,  or  of  any  fraud  or 
cheating  in  her  said  trade,  &c. ;  by  means  of  which  said  several  premises 
plaintiff,  before  the  speaking,  &c.,  not  only  gained  the  good  opinion,  &c., 
but  had  also  acquired,  and  was  then  honestly  acquiring,  great  gains,  &c. 
in  and  from  her  aforesaid  trade,  &c. :  yet,  defendant  greatly  envying,  &c., 
and  contriving,  &c.,  to  injure  plaintiff  in  her  aforesaid  good  name,  &c., 
and  to  bring  her  into  public  scandal,  &c.,  and  to  cause  it  to  be  suspected 
and  believed  that  she  had  been  and  was  guilty,  in  her  said  trade,  &c.,  of 
fraudulently  using  two  weights  to  a  steelyard  by  her  used  in  her  said 
trade,  &c.,  and  of  using  improper  and  fraudulent  weights  in  her  said 
trade,  &c.,  and  of  fraud  and  cheating  in  her  said  trade,  &c.,  and  thereby 
to  injure  plaintiff  in  her  aforesaid  trade,  &c.,  heretofore,  to  wit,  on  9th 
November,  1844,  in  a  certain  discourse  which  he,  defendant,  then  had,  in 
the  presence  and  hearing  of  divers  good,  &c.,  of  and  concerning  plaintiff 
in  her  aforesaid  trade,  &c.,  and  of  and  concerning  one  Matthew  Griffiths, 
then  being  a  son  of  plaintiff,  and  then  also  being  the  servant  of  the  plain- 
tiff in  her  said  trade,  &c.,  and  of  and  concerning  the  said  Matthew  G. 
*8431  *^^  ^^^  servant  as  aforesaid,  and  of  and  concerning  plaintiff  hav- 
ing, as  supposed  by  defendant,  by  the  said  Matthew  G.  as  her 
agent  and  servant  in  that  behalf,  used  improper  and  fraudulent  weights  in 
her  said  trade,  &c.,  and  defrauded  and  cheated  in  her  said  trade,  &c., 
and  of  and  concerning  plaintiff's  being,  as  supposed  by  defendant,  guilty 
of  defrauding  and  cheating  in  her  said  trade,  &c.,  and  of  and  concerning 
plaintiff  having,  as  supposed  by  defendant,  in  her  said  trade,  &c.,  by  the 
said  Matthew  G.  as  her  agent  and  servant  in  that  behalf,  fraudulent!; 
used  two  weights  to  a  steelyard  by  her  used  in  her  said  trade,  &c.,  be, 
defendant,  then,  in  the  presence  and  hearing  of  the  last-mentioned,  ic., 
falsely  and  maliciously  spoke  and  published  of  and  concerning  plaintif 
in  her  aforesaid  trade,  &c.,  and  of  and  concerning  the  said  Matthew  G. 
as  and  then  being  such  servant  as  aforesaid,  and  of  and  concerning  plaintift 
having,  as  supposed  by  defendant,  by  the  said  Matthew  G.  as  her  agent  and 
servant  in  that  behalf,  used  improper  and  fraudulent  weights  in  her  said 
trade,  &c.,  and  defrauded  and  cheated  in  her  said  trade,  &c.,  and  of  and 
concerning  plaintiff's  being,  as  supposed  by  defendant,  guilty  of  defraud- 
ing and  cheating  in  her  said  trade,  &c.,  and  of  and  concerning  plaintirs 
having,  as  supposed  by  defendant,  in  her  said  trade,  &c^  by  the  said 
Matthew  G.  as  her  agent  and  servant  in  that  behalf,  fraudulently  used  t«o 
weigbts  to  a  steelyard  fay  her  used  in  her  said  trade,  &c.,  these  false, 
scandalous,  maliciousi  and  defiimatory  words  following  (viz.) :  <<  Matthew 
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Grriffiths"  (meaning  the  said  Matthew  G.,  so  being  such  seirant  of  plains 
tiflfas  aforesaid)  «<  uses  two  balls  to  his  mother's  steelyard''  (thereby  then 
meaning  that  plaintiff,  by  the  said  Matthew  O.  as  *her  agent  and  r^oAA 
servant  in  that  behalf,  used  improper  and  fraudulent  weights  in  ^ 
her  said  trade,  &c.,  and  defrauded  and  cheated  in  her  said  trade,  &c. :} 
and  also  the  false,  &c.  words  following,  viz. :  «  Matthew  GriflSths"  (mean- 
ing the  said  Matthew  G.  so  being  such  son  and  servant,  and  as  such  ser« 
vant,  as  aforesaid)  «<  uses  two  balls  to  his  mother's  steelyard,"  (thereby 
meaning  that  plaintiff,  by  the  said  Matthew  G.  as  her  agent  and  servant 
in  that  behalf,  defrauded  and  cheated,  and  was  guilty  of  defrauding  and 
cheating,  in  her  said  trade,  &c. :)  and  also  the  false,  &c.  words  following 
(viz.:)  « Matthew  GriflSths"  (meaning  the  said  Matthew  G.,  so  being 
such  son  and  servant  as  aforesaid,  and  as  such  servant  as  aforesaid) 
«  uses  two  balls  to  his  mother's  steelyard"  (meaning  that  plaintiff  was 
guilty  of  defrauding  and  cheating  in  her  said  trade,  &c. :)  and  also- die 
&lse,  &c.  words  following,  (viz. :)  «  Matthew  Griffiths"  (meaning  the  said 
Matdiew  G.,  so  being  such  son  and  servant,  and  as  such  servant  as  afore- 
said) «  uses  two  balls  to  his  mother's  steelyard,"  (thereby  then  meaning 
that  plaintiff  had,  in  her  said  trade,  &c.,  by  the  said  Matthew  G.  as  hei 
agent  and  servant  in  that  behalf,  fraudulently  used  two  wei^ts  to  a  steel 
yard  by  her  used  in  her  said  trade,  &c.) 

And  afterwards,  to  wit,  on  1st  January,  1846,  in  a  certain  other  dis- 
course which  defendant  then  had  in  the  presence  and  hearing  of  divers 
other  good,  &c.,  of  and  concerning  plaintiff  in  her  aforesaid  trade  and 
business  of  a  butcher,  and  of  and  concerning  plaintiff,  as  supposed  by  de- 
fendant, having  used  improper  and  fraudulent  weights  in  her  said  trade 
and  busbess,  and  having  defrauded  and  cheated  in  her  said  trade,  &c.y 
and  of  and  concerning  plaintiff,  as  supposed  by  defendant,  having,  by  a 
son  of  her,  plaintiff,  as  her  servant  in  that  ^behalf,  used  improper  r«04g 
and  fraudulent  weights  in  her  said  trade,  &c.,  and  defrauded  and  ^ 
cheated  in  her  said  trade,  &c.,  and  of  and  concerning  plaintiff  having,  as 
supposed  by  defendant,  in  her  said  trade,  &c.,  fraudulently  used  two 
weights  to  a  steelyard  by  her  used  in  her  said  trade,  &c.,  and  of  and  con- 
cerning plaintiff's  having,  as  supposed  by  defendant,  in  her  said  trade,  &c.y 
by  a  son  of  her,  plaintiff,  as  her  servant  in  that  behalf,  fraudulently  used 
two  weights  to  a  steelyard  by  her  used  in  her  said  trade,  &c.,  and  of  and 
concerning  himself,  the  defendant,  he,  defendant,  further  contriving  and 
intending  as  aforesaid,  then,  in  the  presence  and  hearing  of  the  last-men- 
tioned, &c.,  falsely  and  maliciously  spoke  and  published,  of  and  concern- 
ing plaintiff  in  her  aforesaid  trade  and  business,  and  of,  &c.,  (repeating 
vc»rt>atim  the  words  above  used  in  describing  the  subject  of  the  discourse 
down  to  <<and  of  and  concerning  himself,  the  defendant,")  these  false,.&c., 
words  following,  viz.:  <«You,  Mistress  Griffiths,"  (meaning  plaintifi^) 
<(  have  used  them  for  years,"  (meaning  that  plaintiff  had  used  improper 
and  fraudulent  weights  in  her  said  trade,  &c.,  and  had  defrauded  and 
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cheated  in  her  said  trade,  &c.;)  «  and  I"  (meaning  himself^  defendant; 
<<haTe  been  told  so:"  And  also,  in  the  last-mentioned  discourse,  in  answer 
to  a  question  then  put  by  plaintiff  to  defendant  as  to  whether  defendant 
had  told  and  said  to  one  John  Green  that  plaintiff's  son  used  two  balls  to 
plaintiff's  steelyard,  those  other  felse,  &c.,  words  following,  (viz.:)  «To 
be  sure  I"  (meaning  himself,  defendant)  «  did"  (thereby  meaning  that  be, 
defendant,  had  told  and  said  to  the  said  John  Green  that  plaintiff's  son 
used  two  balls  to  plaintiff's  steelyard,  and  also  thereby  meaning  that  plain- 
«04g1  tiff,  by  a  son  of  her,  plaintiff,  as  her  servant  in  that  ^behalf,  had 
used  improper  and  fraudulent  weights  in  her  said  trade,  &c.,  and 
cheated  and  defrauded  in  her  said  trade,  &c. ;)  « I"  (meaning  himself, 
defendant) «« will  swear  to  it  in  any  court;  you.  Mistress  Griffiths,"  (mean- 
ing plaintiff,)  «« have  used  them  for  years,"  (meaning  that  plaintiff  bad 
used  improper  and  fraudulent  weights  in  her  said  trade,  &c.,  and  had  de- 
frauded and  cheated  in  her  said  trade,  &c. ;)  <<  and  I"  (meaning  himself, 
defendant)  <<  have  been  told  so :"  And  also,  in  the  last-mentioned  dis- 
course, the  false,  &c.,  words  following,  (viz.:)  «« To  be  sure  I"  (meaning 
himself,  defendant)  «  did ;  you,  Mistress  Griffiths,"  (meaning  plaintiff,) 
*<  have  used  them  for  years,"  (thereby  meaning  that  plaintiff  had  used 
improper  and  fraudulent  weights  in  her  said  trade,  &c.;)  ««I  have  been 
told  so:"  And  also,  in  the  last-mentioned  discourse,  the  false,  &c.,  words 
following,  (viz.:)  «To  be  sure  I  did;  you.  Mistress  Griffiths,  have  used 
them  for  years,"  (thereby  meaning  that  plaintiff  had  defrauded  and  cheated, 
and  had  been  and  was  guilty  of  defrauding  and  cheating,  in  her  said  trade, 
&c.;)  <<I"  (meaning  himself,  defendant)  <«  have  been  told  so :"  And  also, 
in  the  last-mentioned  discourse,  the  false,  &c.,  words  following,  (viz.:) 
«  You"  (meaning  plaintiff)  «  have  used  them  for  years,"  (thereby  mean- 
ing that  plaintiff  had  used  improper  and  fraudulent  weights  in  her  said 
trade,  &c.:)  <<  And  also,  in  the  last-mentioned  discourse,  the  false,  &c., 
words  following,  (viz.:)  «  You"  (meaning  plaintiff)  «have  used  them  for 
years,"  (thereby  meaning  that  plaintiff  had  defrauded  and  cheated  in  ber 
said  trade,  &c.:)  And  also,  in  the  last-mentioned  discourse,  in  answer  to 
a  question  then  put  by  plaintiff  to  defendant  as  to  whether  defendant  bad 

*8471  ^^^^  ^^^  ^^^^  ^^  ^^^  ^^^^  Green  that  ^plaintiff's  son  used  two 
balls  to  plaintiff's  steelyard,  these  other  false,  &c.,  following, 
(viz.:)  "To  be  sure  I"  (meaning himself,  defendant)  "did,"  (thereby mean- 
ing that  he,  defendant,  had  told  and  said  to  the  said  J.  G.  that  plamtiff's 
son  used  two  balls  to  the  plaintiff's  steelyard,  and  also  thereby  meaning 
thut  plaintiff,  in  her  said  trade,  &c.,  had,  by  a  son  of  plaintiff,  as  her  agent 
and  servant  in  that  behalf,  fraudulently  used  two  weights  to  a  steelyard 
by  her  used  in  her  said  trade,  &c.;)  "  I"  (meaning  himself,  defendant) 
c<  will  swear  to  it  in  any  court ;  you,  Mistress  Griffiths,  have  used  them 
for  years,"  (meaning  that  plaintiff  had,  in  her  said  trade,  &c.,  fraudu- 
lently used  two  weights  to  a  steelyard  by  her  used  in  her  said  trade,  &c;) 
"  and  I"  (meaning  himself,  defendant)  "  have  been  told  so :"  And  also^ 
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in  the  last-mentioned  discourse,  these  other  false,  &C.9  words  following, 
(viz.:)  «  To  be  sure  I"  (meaning  himself,  defendant)  «  did  ;  you,  Mistress 
Griffiths,  (meaning  plaintiff,)  «  have  used  them  for  years,''  (thereby  mean- 
ing that  plaintiff  had,  in  her  said  trade,  &c.,  fraudulently  used  two  weights 
to  a  steelyard  by  her  used  in  her  said  trade,  &c.;)  <«and  I"  (meaning 
himself,  defendant)  ((have  been  told  so:"  And  also,  in  the  last-mentioned 
discourse,  the  false,  &c.,  words  following,  (viz:)  «  You,  Mistress  Griffiths, 
have  used  them  for  years,"  (thereby  meaning  that  plaintiff  had,  in  her  said 
trade,  &.C.,  fraudulently  used  two  weights  to  a  steelyard  by  her  used  in 
her  said  trade,  &c.) 

General  damage,  and  also  special  damage  from  a  party,  named,  ceasing 
to  deal  with  plaintiff. 

Pleas.  1.  Not  Guilty.  Issue  thereon.  2.  A  justification.  Replica- 
tion, De  injurisi.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  ^Hertfordshire  ^#040 
Spring  Assizes,  1845,  a  verdict  was  found  for  the  plaintiff.  In  ^ 
Easter  term,  1845,  M,  Chambers  obtained  a  rule  nisi  for  arresting  the 
judgment  (a)  on  the  ground  that  the  declaration  was  to  be  considered  as 
containing  as  many  counts  as  there  were  separate  parts  of  the  discourses 
set  forth,  and  that  some  of  those  counts  showed  no  ground  of  action,  (as 
in  some  parts  of  the  second  discourse  containing  the  word  « them"  not 
properly  explained  by  the  innuendo,)  whereas  the  damages  were  assessed 
generally. 

In  last  Hilary  term, (6) 

BrammU  showed  cause.  There  are  two  counts  only,  one  for  each 
discourse,  though  each  count  contains  more  than  one  charge  as  to  the 
words  uttered  in  the  discourse  to  which  it  relates.  It  is  therefore  imma- 
terial whether  the  word  « them,"  in  the  second  count,  can  bear  the  mean- 
ing assigned  to  it  by  the  innuendo,  because,  without  the  charges  which 
require  that  innuendo,  the  count  contains  a  good  cause  of  action ;  and, 
although,  in  an  action  of  slander,  if  damages  be  assessed  generally  upon 
several  counts,  of  which  one  shows  no  actionable  slander,  the  judgment 
mast  be  arrested,  that  principle  does  not  apply  to  damages  assessed  upon 
a  single  count  containing  different  parts  of  the  same  discourse,  though 
some  parts  set  out  be  actionable  and  some  not;  note  (1)  to  HambUton  v. 
Vere^  2  Wms.  Saund.  171  d.  Further,  in  the  second  count  *all  r«ojQ 
the  charges  are  connected ;  they  must  be  understood  with  refe-  *- 
fence  to  each  other,  all  relating  to  parts  of  one  discourse ;  and  then  the 
meaning  of  all  sufficiently  appears.  Again,  the  innuendo  may  be  rejected 
if  the  action  can  be  supported  without  it ;  Roberts  v.  Camden^  9  East, 
93,  95;  Harvey  v.  French,  1  C.  &  M.  11 ;  S.  C.  2  Tyrwh.  585;  judg- 
ment of  Bayley,  J.,  in  Wtttiams  v.  Siott,  1  C.  &  M.  675,  687;  S.  C. 

(a)  The  nile  was  originally  granted  for  a  venire  de  noyo,  but  afterwardsi  by  conaent,  wa« 
dimvm  vp  Hat  arresting  the  judgment  M.  Chambers  also  moved  Ihr  a  new  trial  on  the 
ground  of  misdirection;  but,  as  to  this,  the  rule  was  refused;  Qr^ffUhM  r.  Lnm»^  7  Q.  B.  6). 

(6)  February  14th.   Before  Lord  Denmani  C.  J^  Patteson,  Williams,  and  Coleridge,  Js. 
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3  Tyrwh.  688,  701 :  and  the  second  count  here  is  good  without  any  inna* 
endo  as  to  <<  them." 

M,  Chambers  and  Lydekker^  contra.  E?en  if  the  declaration  oontain 
only  two  counts,  as  contended  by  the  plaintiff^  both  the  counts  are  insuf* 
ficient.  The  words  charged  do  not,  even  with  the  aid  of  the  coUoqaium, 
support  any  of  the  innuendoes  which  allege  that  the  meaning  was  to  iin< 
pute  fraud.  The  court  does  not  know  what  a  steelyard  is  ;  and  two  balb 
might  oe  used  on  a  balance  without  fraud,  as,  for  instance,  if  they  were 
of  the  same  weight.  The  innuendo  cannot  enlarge  the  colloquittm; 
Hawkes  t.  Hawkey^  8  East,  427 ;  Day  y.  Robinsonj  I  A.  &  E.  554. 
[Patteson,  J«  In  that  case  there  was  no  colloquium  explaining  the 
matter  introduced  into  the  innuendo.]  Nor  here.  The  introducto^ 
averment  does  not  state  that  the  plaintiff  had  a  steelyard ;  the  colloquium 
does  not  directly  aver  it ;  nor  could  it  indeed  properly  introduce  a  new 
fact ;  and  neither  explains  what  the  steelyard  was,  nor  bow  the  use  of 
two  balls  should  be  fraudulent.  Goldstein  t.  Foss^  6  B.  &  C.  I54,[a) 
shows  that,  for  want  of  such  previous  allegations,  the  innuendoes  cannot 
be  supported.  But,  further,  there  are  several  counts  relating  to  the  second 
*8601  *^iscoursc  •  A^^  ^^  word  <<  them,"  in  the  first  of  these  counts, 
*'  and  in  others,  cannot,  by  aid  either  of  the  introductory  averments 
or  of  the  colloquium,  justify  the  innuendo  which  imputes  to  it  a  slanderous 
meaning.  It  is  true  that  the  innuendo,  if  not  material,  may  be  rejected: 
but,  without  the  innuendo,  the  word  «<  them"  can  convey  no  meaning. 
The  rule,  as  laid  down  in  I  Starkie  on  Slander,  391,  ed.  2,  is  that,  where 
words  are  not  aetionable  without  explanation,  there  should  be  a  statement 
of  the  special  facts^  a  statement  that  the  words  are  spoken  of  such  fiicti, 
and  then  innuendoes  added  to  the  words  and  connecting  them  with  such 
facts.  The  present  case  falls  within  the  description  in  1  Chitt.  PL  420, 
ed.  7,  where  <<  the  slander  is  to  be  collected  from  a  question  and  answer, 
not  from  the  latter  only ;"  and  the  rules  there  given  are  applicable.  The 
court  must  be  enabled  to  see»  on  the  record,  that  there  is  a  slander  if  the 
allegations  ace  proved ;  Wright  v.  Clements^  3  B.  fc  Aid.  503 ;  Wood  x. 
Brown,  6  Taunt.  169.  Cur,  adv.  vuU. 

Lord  DfiNMAN,.  C.  J.^  now  delivered  the  judgment  of  the  court. 

This  case  comes  before  us  upon  a  motion  to  arrest  the  judgment  in  an 
action  of  slander. 

Th«  declaration  consists  of  two  counts,  in  the  first  of  which  are  the 
alleged  slanderous  words  (four  times  repeated  literatim,)  « Matthew 
Griffiths  uses  two  balls  to  his  mother's  steelyard."  And  the  question 
is,  whether  those  words  mean  an  honest  and  harmless  use  of  balls  to 
4»gg«:.  the  steelyard,  as  of  two  balls  of  the  same  size,  for  ^instance, 
^  or  whether  they  impute  a  fraudulent  and  dishonest  use  of  balls 
for  the  purpose  of  cheating.  Now,  in  the  first  place,  the  plaintiff  is 
averred  to>  be  a  butcher,  and  to  cany  on  that  trade,  and  that  the  words 

(a).  Judgment  affirmed  <m  error,  GoldtUin  r.  Fou,  4  Kng.  48flL 
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were  spoken  witk  latent  to  impute  to  the  plaintiff  the  use  of  false  weights, 
and  cheating  in  her  said  trade.  Then  follows  a  colloquium,  stating  very 
fully  that  the  words  were  spoken  of  the  plaintiff  in  her  trade,  and  of  one 
Matthew  Griffiths,  her  son  and  servant,  and  of  her  using  false  weights  in 
that  trade.  The  innuendo  is:  thereby  meaning  that  the  plaintiff,  by 
M.  G.  her  son  and  servant,  used  false  weights  in  her  said  trade,  and 
rbcated  and  defrauded  in  it.  And  we  have  no  doubt  that  this  innuendo 
does  Dot  exceed  its  proper  function  and  office ;  which  is,  where  the  words 
are  su5c^vti«>le  of  a  harmless  but  also  of  an  injurious  meaning,  (as  is  ob- 
viously the  cas^  here,\  to  point  to  that  meaning  which  is  injurious  and 
therefore  acnouable ;  nnd,  that  being  found  by  the  jury,  the  verdict  is 
right.  In  the  CHbe  ^i  CUgg  v.  Laffer^  10  Bing.  260,  words  which  might 
faixly  be  understood  as  being  indifferent  and  harmless,  or  as  imputing 
dishonesty  to  the  plaintiff,  had  the  latter  meaning  attributed  to  them  by 
an  innuendo,  without  any  preliminary  matter  whatever ;  and  the  Court  of 
Common  Pleas  was  of  opinion  that  there  was  no  valid  objection  to  that 
innuendo. 

The  second  count,  framed  upon  another  discourse,  on  another  day^  also 
contains  very  full  and  appropriate  allegations,  and  a  colloquium,  intro- 
ductory to  the  statement  of  the  words.  The  objection  to  this  count  is, 
that  some  of  the  words  are  not  actionable,  even  with  the  aid  of  an  innu- 
endo ;  and,  further,  a  doubt  was  suggested,  whether  *the  second  r*o52 
could  properly  be  considered  as  one  count,  because  the  words 
are  not  stated  to  have  been  uttered  in  one  continued  sentence,  but  in 
separate  sentences.  But  they  are  stated  to  have  been  uttered  in  the  same 
discourse,  and,  whether  there  may  be  a  doubt  or  not  as  to  some  being 
actionable,  it  is  clear  that  others  are.  The  statement  is  that,  in  the  said 
last-mentioned  discourse,  (the  discourse  to  which  the  second  count  is 
confined,)  in  answer  to  a  question  put  by  plaintiff  to  defendant,  whether 
defendant  had  told  to  one  John  Green  that  plaintiff's  son  used  two  balls 
to  her  (plaintiff's)  steelyard,  defendant  spoke  these  words :  «<  I  did ;  I  will 
swear  to  it ;"  «you,  Mrs.  Griffiths,  have  used  them  for  years."  Now  it 
is  to  be  observed  (as  already  noticed)  that  the  words  contained  in  diis 
second  count  are  alleged  to  have  been  all  spoken  in  the  same  discourse, 
and  at  the  same  time :  and  it  ought  to  have  been  mentioned  that  the 
words  <<I  did,"  &c.,  are  applied  by  proper  innuendoes  to  the  plaintiff, 
and  to  the  use  of  false  weights  in  the  way  of  her  trade.  And,  upon  the 
subject  now  under  consideration,  the  effect  of  the  words  having  been 
uttered  in  the  same  discourse,  we  find  the  following  remarks  in  note  (1) 
to  Hambkton  v.  Fere,  2  Wms.  Saund.  171  d,  as  the  result  of  the  cases; 
which  we  believe  to  be  correct,  and  adopt  accordingly.  It  is  there  ob- 
served that  «<  There  is  another  class  of  cases  on  this  head  respecting 
actions  for  words ;  with  regard  to  which  it  is  laid  down,  that  if  an  action 
be  brought  for  speaking  words  all  mi  one  time,  that  is,  all  ija  one  coust, 
and  there  is  a  verdict  ibr  the  plaintiff,  though  some  of  the  words  will  not 
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maintain  the  action,  yet  if  anj  of  the  words  will,  the  damages  may  be 
moM-y  gi^cn  entirely;  for  it  shall  be  intended  that  the  ^damages  were 
given  for  the  words  which  are  actionable,  and  that  the  otben 
were  inserted  only  for  aggravation."  <<  But  if  the  action  be  brought  for 
several  words  spoken  ai  several  Hmes^  and  the  action  will  not  lie  for  the 
words  spoken  at  one  time,  but  will  lie  for  the  words  spoken  at  another, 
and  a  verdict  be  found  for  all  the  words  and  entire  damages  given,  it  is 
not  good,  and  judgment  will  be  arrested." 

This  seems  not  to  differ  from  the  case  where,  upon  a  declaration  con- 
taining good  and  also  bad  counts,  a  verdict  is  found  for  the  plaintiff  upon 
the  whole,  and  general  damages  are  given. 

This  second  count,  however,  which  we  consider  to  be  one,  and  framed 
upon  one  discourse,  is,  for  the  reasons  already  assigned,  good :  and  the 
result  is  that  the  rule  must  be  discharged.  Rule  discharged.(a) 

(a)  See  the  preceding  and  the  next  ca5e. 


•854]  'ALFRED  against  FARLOW.  Monday,  Jlpril  Zlth. 

Beclamtion  for  slander  recited  that  plaintiff  carried  on  the  trade  of  buying  and  selling,  and 
was  a  dealer  in,  an  article  of  fishing  tackle  called  a  winch ;  and  that  defendant  used  the 
trade  of  making  and  selling  winches :  and  it  charged  that  defendant,  contriving  lo  injure 
plaintiff  in  his  said  trade,  and  to  cause  his  customers  to  believe  that  he  was  guilty  of  uo* 
lawfully  buying  goods  well  knowing  them  to  have  been  stolen  and  dishonestly  come  by, 
in  a  discourse  which  he  had  with  plaintiff,  of  and  concerning  him  with  reference  to  his 
said  trade,  and  of  and  concerning  the  premises,  in  the  presence  and  hearing  of  J.  F^  &e^ 
falsely  and  maliciously  spoke,  to  and  of  and  concerning  plaintiff,  and  of  and  conceroias 
him  with  reference  to  his  said  trade  and  the  premises,  the  words,  &c. :  «*  I "  (meBoins 
defendant)  ^  have  been  robbed  of  about  three  dozen  winches"  (meaning  such  articles, 
&C., :)  (*  a  person  has  been  buying  tilings  at  my  shop,  and  has  taken  them ;  you*'  (meao* 
ing  plaintiff )  x  have  bought  two,  one  at  3i.,  and  one  at  2m.  \  you''  (meaning  plaintiff} 
•*  knew  well,  when  you  bought  them'*  (meaning  the  said  winches,)  « that  they  cost  me' 
(meaning  defendant)  » three  times  as  much  making  as  you"  (meaning  plaintiff)  '^ga^e 
for  them,  and  that  they  could  not  have  been  come  honestly  by."  The  declaration  then 
proceeded :  *^  whereupon  the  plaintiff  then,  in  the  presence  and  hearing  of  the  albresaid 
persons,  said  to  the  defendant,"  &c.,  setting  forth  further  words  of  plaintiff  respecting 
winches,  and  aUeging  that  defendant,  furthe^  contriving,  &c^  thereupon,  in  the  presence 
and  hearing  of  the  said  persons,  replied,  &c.  (setting  out  other  words.)  *<  Thereby  metn- 
ing,"  &c.  ^  that  the  plaintiff  had  been  and  was  guilty  of  buying  winches,  well  knovring  tbe 
same  to  have  been  dishonestly  come  by  and  to  have  been  feloniously  stolen  by  the  penoa 
of  and  from  whom  the  said  plaintiff  had  so  bought  them." 

A-ller  verdict  for  general  damages :  Hdd,  on  motion  in  arrest  of  judgment" 

1.  That  the  words  first  set  out  imputed  that  plaintiff  had  received  stolen  goods  knowing  them 
to  have  been  stolen. 

3.  That  the  words  following  appeared  to  be  spoken  at  the  same  time  with  the  others,  and 
formed  with  them  a  continued  discourse  j  that  the  declaration,  therefore,  contained  00I7 
a  single  count ;  and,  consequently,  that  plaintiff  was  entitled  to  judgment,  even  on  tfce 
assumption  that  the  words  last  set  out  gave  no  cause  of  action. 

Case.  The  declaration,  afler  a  prefatory  averment  of  plaintiff's  good 
character,  stated  that,  before  and  at  the  time  of  the  committing,  &c.,  plain- 
tiff used  and  exercised,  followed  and  carried  on,  and  still  doth  use,  &c., 
the  trade  and  business  of  buying  and  selling,  and  then  was  a  dealer  io, 
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Sshing  tackle,  and  (amongst  other  things)  a  certain  article  of  fishing 
tackle  called  a  winch :  and  hath  always  conducted  himself,  in  and  with 
reference  to  his  said  trade,  &c.,  with  integrity,  &c.,  and  hath  never  been 
guilty,  &c.,  nor,  till  the  committing,  been  suspected  to  have  been  guilty,  of 
dishonesty,  or  of  fraudulent  or  improper  conduct,  or  of  buying  or  receiv- 
ing stolen  goods  then  knowing  them  to  have  been  stolen  or  dishonestly 
come  by,  or  of  any  such  misconduct,  &c.,  *hereinafter  stated  to  r^o^r. 
have  been  charged  upon  him  by  defendant ;  by  means  of  which 
premises  plaintiff,  until  the  speaking,  &c.,  was  deservedly  held  in  credit, 
&c.,  and  particularly  by  those  with  whom  he  had  any  dealings  in  the 
way  of  his  said  trade  and  business  and  dealing ;  and  enjoyed  reputation, 
&c.,  and  acquired  profits,  &c.,  in  his  said  trade  and  business.  That 
defendant,  before  and  at  the  time  of  committing,  &c.,  used,  &c.,  the 
trade  and  business  of  making  and  selling  winches  and  other  fishing 
tackle.  Yet  defendant,  well  knowing,  &c.,  but  contriving  and  wrong- 
fully intending  not  only  to  bring  plaintiff  into  scandal,  &c.,  but  to  injure 
and  destroy  his  good  name  and  fame,  and  credit  in  his  said  trade  and 
business,  and  to  ruin  and  destroy  the  same,  and  cause  his  customers  and 
employers  therein  to  leave  him,  and  cease  to  have  any  dealings  with  him, 
and  to  cause  them  to  believe  that  he  had  been,  and  was,  guilty  of  unlaw- 
fully buying  goods  well  knowing  the  same  to  have  been  stolen  and  dis- 
honestly come  by,  and  wrongfully  and  maliciously  to  expose  and  subject 
him  to  the  penalties  and  punishment  by  law  made  against,  and  inflicted 
upon,  persons  in  such  case  offending,  heretofore,  to  wit,  on,  &c.,  in  a 
certain  discourse  which  defendant  then  had  with  plaintiff  of  and  concern* 
ing  him  with  reference  and  in  relation  to  his  said  trade  and  business,  and 
of  and  concerning  the  premises,  in  the  presence  and  hearing  of  J.  F.  and 
S.  M.  B.,  and  divers  other  persons,  then,  in  the  presence  and  hearing  of 
J.  F.  and  S.  M.  B.,  and  the  said  other,  &c.,  falsely  and  maliciously  spoke 
and  published,  of  and  concerning  plaintiff,  and  of  and  concerning  him  with 
reference  and  relating  to  bis  said  trade  and  business  and  premises,  the 
false,  &c.,  words  following ;  that  is  to  say :  <<  I  '^  ^(meaning  the  \*qp^ 
said  defendant)  «have  been  robbed  of  about  three  dozen  of 
winches"  (meaning  such  articles  of  fishing  tackle  as  aforesaid) ;  ^^  a  per- 
son has  been  buying  things  at  my  shop,  and  has  taken  them"  (meaning 
the  said  winches) ;  <<  you"  (meaning  the  said  plaintiff)  « have  bought 
some  of  them ;  you"  (meaning  the  said  plaintiff)  «  have  bo\ight  two,  one 
at  38,  and  one  at  2s.  You"  (meaning  the  said  plaintiff)  <«  knew  well, 
when  you  bought  them,"  (meaning  the  said  winches,)  "that  they  cost 
me"  (meaning  the  said  defendant)  « three  times  as  much  making  as  you" 
(meaning  the  said  plaintiff)  <<  gave  for  them,  and  that  they  could  not 
have  been  come  honestly  by."  Whereupon  plaintiff  then,  in  the  presence 
and  hearing  of  the  aforesaid  persons,  said  to  defendant :  <«  I  have  bought 
half  a  dozen  winches  from  a  new  maker,  the  week  before ;"  and  then, 
in  the  presence  and  hearing  of  the  persons  aforesaid,  produced  and  showed 
VOL.  vui.  62 
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some  of  sach  last-mentioned  winches  to  defendant ;  who,  further  con 
triving,  and  falsely  and  maliciously  intending  as  aforesaid,  thereqwn,  in 
the  presence  and  hearing  of  the  said  persons,  falsely,  &€.,  replied  to 
plaintiff  in  the  false,  &c.,  terms  following;  that  is  to  say:  «<0h  no: 
these"  (meaning  the  winches  so  produced  and  shown  by  the  said  plain- 
tiff to  the  said  defendant  as  last  aforesaid)  «are  not  my  winches;  you" 
f meaning  the  said  plaintiff"  «  know  that  well  enough ;  these"  (the  said 
defendant  meaning  and  pointing  to  certain  other  winches  of  the  said 
plaintiff  then  lying  and  being  in  the  shop,  and  in  the  presence  of  the  per- 
sons aforesaid)  «^  are  mine.  I"  (meaning  the  said  defendant)  «  am  sony 
to  say  any  thing  against  any  tradesman,  but  will  bring  the  man  who  stole 
my  winches,  and  let  you"  (meaning  the  said  plaintiff)  «  see  him ;  for  be 

*8571  ^^  ^°  °^y"  ^(i^^^'^^^S  ^^  ^^  defendant's)  «<  custody."  Thereby 
meaning  and  insinuating,  and  wishing  and  causing  and  procariog 
it  to  be  believed,  that  the  plaintiff  had  been  and  was  guilty  of  buying 
winches,  well  knowing  the  same  to  have  been  dishonestly  come  by, 
and  to  have  been  feloniously  stolen  by  the  person  of  and  from  whom  the 
said  plaintiff  had  so  bought  them.  Averment  of  damage  to  plaintiff  in  bis 
reputation  and  trade,  and  that  divers,  &c.  (not  named)  refused  to  have  deal- 
ings with  him  ;  and  of  loss  thereby  in  his  said  trade  and  business. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Hilary  term,  1845,  a  verdict  was  found  for  the  plaintiff  with  general  dam- 
ages. In  Easter  term,  1845,  Jervis  obtained  a  rule  nisi  for  arresting  the 
judgment.(a) 

In  last  Hilary  ^acation,(&) 

W.  H.  WaUon  and  Warren  showed  cause.  The  first  part  of  the  words 
used  contains  bt  imputation  of  receiving  stolen  property  with  knowledge 
that  it  was  stolen.  The  words  are  susceptible  of  that  meaning;  the  con- 
cluding innuendo  attributes  it;  and  the  jury  by  their  verdict  have  affirmed 
the  truth  of  the  innuendo.  That  imputation  constitutes  slander,  without 
reference  to  the  trade  of  the  plaintiff.  If  so,  it  is  not  essential  to  the  right 
of  action  that  the  slander  should  affect  the  character  of  the  plaintif  as  a 
tradesman,  though  it  is  laid  as  spoken  of  him  in  that  character ;  Harwood 
•8581  ^*  '^^^j  I  New  R.  47.  Words  much*  less  *direct  were  held  to 
^  be  slanderous,  even  without  an  introductory  averment,  in  CUgg 
V.  Lafer,  10  Biog.  250.  In  Boberts  v.  Camden^  9  East,  93,  96,  Lord 
Ell£Nborough,  delivering  the  judgment  of  the  court,  said :  «  The  rule 
which  at  one  time  prevailed,  that  words  are  to  be  understood  in  mitiori 
sensu,  has  been  long  ago  superseded ;  and  words  are  now  construed  by 
courts,  as  they  always  ought  to  have  been,  in  tl^  plain  and  popular  sense 
in  which  the  rest  of  the  world  naturally  understand  them."  That  is,  sub- 
stantially, the  rule  laid  down  to  the  jury  by  King,  C.  J.,  in  Rex  v.  Mat- 
thewSf  15  How.  St.  Tr,  1323,  1391,  where  the  prisoner  was  convicted  of 

(a)  Or  for  a  new  trial ;  but  Uiia  was  not  preMed. 

(6)Febuaryl4th,I84d.    Beibra  Uud  I>Bmimi^  C.  J^  PMteniH  WiUiam^  aad  Col^^ 
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tre'ison,  under  stat.  6  Ann.  c.  7,  8.  1,  for  maliciously  and  advisedly,  by 
prinving,  maintaining  and  affirming  the  title  of  the  Pretender  to  the  Crown. 
Thie  intention,  if  properly  laid,  must,  after  verdict,  be  presumed  to  be 
proved,  as  Parke,  B.,  said  in  Sweetappk  v.  Jesse^  5  B.  &  Ad.  27, 31,  32, 
though  there  the  words,  in  the  sense  alleged,  conveyed  no  imputation  of 
crime.  But,  further,  even  if  these  words  were  not  actionable  per  se,  they 
are  so  when  spoken  of  a  person  in  bis  trade.  To  say  of  a  tradesman,  in 
his  trade,  that  he  is  dishonest,  is  clearly  actionable.  It  appears,  from  in- 
stances  collected  in  Com.  Dig.  AcHon  upon  the  Cast  for  Defamation^  (D 
25,)  that  words  maybe  slanderous,  as  spoken  of  a  man  in  his  trade,  though 
not  connected  with  any  specific  act  of  trading.  Janet  v.  LUtler,  7  M.  & 
W.  423,  is  such  an  instance  ;  and  so  is  Stanton  v.  Smithy  2  Ld.  Raym. 
1480,  there  cited.  The  case  here  is  not  like  that  oiAyrt  v.  Craven^  2  A. 
&  E.  2,  where  the  declaration  alleged  that  plainJiT  was  a  physician,  and 
that  the  defendant  said  of  him,  in  his  profession,  that  he  had  '('com*  r:ito'-  q 
mitted  adultery;  and,  after  verdict,  judgment  was  arrested,  because  ^ 
« the  declaration  ought  not  merely  to  state  that  such  scandalous  conduct 
was  imputed  to  the  plaintiflTin  his  profession,  but  also  to  set  forth  in  what 
manner  it  was  connected  by  the  speaker  with  that  profession."  Here  that 
appears ;  and  the  case  falls  within  the  rule  laid  down  by  De  Grey,  C.  J., 
in  Onslow  v.  Uomej  3  Wils.  177,  186,  that  <<  words  are  actionable  when 
spoken  of  one  in  an  office  of  profit,  which  may  probably  occasion  the  loss 
of  bis  office,  or  when  spoken  of  persons  touching  their  respective  profes« 
sions,  trades  and  business,  and  do  or  may  probably  tend  to  their  damage." 
It  will,  however,  be  contended  that  the  words  which  are  set  forth  in  the 
later  part  of  the  declaration  are  not  slanderous.  But  that  is  unimportant, 
because  they  occur  in  the  same  count  with  words  which  are  slanderous, 
and  appear  to  have  been  spoken  in  the  same  discourse.  Further,  the  last 
words  do,  as  explained  by  the  innuendo,  and  in  their  ordinary  sense,  con- 
vey a  slanderous  meaning.  And,  by  the  words  themselves,  it  appears 
that  they  are  spoken  avowedly  of  the  plaintiff  in  his  character  of  a  trades- 
man, so  that  an  averment  to  that  effect  is  not  needed.(a) 

Jeiris  and  BramwMy  contra.  If  the  words  are  not  shown,  by  aver- 
ments and  innuendoes  properly  firamed,  to  be  slanderous,  the  finding  of  the 
jury  will  not  aid.  Now,  as  to  the  words  last  chai^d,  there  is  no  aver- 
ment explaining  what  <<  certain  other  winches"  means ;  and  it  is  not  said 
concerning  what  matter  the  defendant  «  replied."  The  subject-matter  is 
only  introduced  by  *innuendo,  which  cannot  be  done ;  Goldstein  rvogA 
T.  Fow,  6  B.  &  C.  154  ;(6)  Day  v.  RoHnstm,  1  A.  &  E.  654.  ^ 
These  words  cannot  be  explained  by  the  introductory  averments  which 
relate  to  the  words  first  charged,  because  it  does  not  appear  that  the  whole 
formed  one  connected  conversation ;  indeed  the  contrary  appears,  inas- 
much as  it  is  clear  that  some  time  had  intervened  between  the  difierent 

(a\  See  Cam  ▼.  (hgoody  1  Ley.  280;  Rtev€  y.  Bbi^afi,  2  Ley.  62. 
(6}  Aflinned,  on  error,  in  Exch.  Ch.,  GoUifcm  t.  Fott^  4  Bing.  489. 
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utteriogSy  the  last  being  introduced  by  a  fresh  avennent  as  to  the  parties 
present.  Then,  even  as  to  the  words  first  charged :  how  can  it  be  said 
that  they  impute  a  crime  to  the  plaintifi^  or  any  misconduct  in  his  trade  ? 
In  Hendng  t.  Power^  10  M.  &  W.  564,  570,  the  ground  on  which  it  was 
held  that  the  action  lay  was  diat  <«  the  words  import  a  charge  of  feloDy, 
and  must  be  taken  so  to  have  been  understood  by  those  who  heard  them." 
But,  to  assert  that  the  plaintiff  purchased  goods  which  he  knew  not  to 
<<  have  been  come  honestly  by,"  is  not  to  impute  felony :  there  could  be 
no  felony  unless  the  goods  had  been  stolen,  which  is  not  alleged.  The 
words  spoken  are  consistent  with  the  supposition  that  the  defendant  had 
been  cheated  of  the  goods,  or  had  sold  them  on  credit  and  not  been  paid 
for  them,  and,  in  that  sense,  complained  that  he  had  been  robbed  of  them. 
The  meaning,  therefore,  which  is  charged  at  the  end  of  the  declaration, 
that  the  plaintiff  had  bought  winches  which  he  knew  to  have  been  feloni- 
ously stolen,  is  not  proved.  Would  a  plea  that  the  plaintiff  did  know  that 
the  goods  were  not  come  honestly  by  show  a  justification  i  Then,  as  to 
the  trading,  no  connection  whatever  is  shown  between  the  act  of  purchas- 
mocy-i  ing  these  winches  and  the  trade  of  'buying  and  selling  winches, 
for  such  buying  and  selling  would  not  be  prejudiced  by  the  plain- 
tiff's purchasing  winches  dishonestly  come  by  ;  and  therefore  this  ground 
of  action  fails,  on  the  principle  affirmed  in  Ayre  v.  Craven^  2  A.  &  E.  2 ; 
Brayne  v.  Cooper^  5  M.  &  W.  249 ;  and  Alexander  v.  Angkj  1  C.  &  J. 
143 ;  S.  C,  1  Tyrwh.  9.  [Lord  Denman,  C.  J.  referred  to  Heame  v. 
SioweUf  12  A.  &  £.  719.]  That  case  shows  that,  even  after  verdict,  it  is 
not  enough  that  the  words  may  possibly,  either  in  themselves  or  with  refer- 
ence to  the  plaintiff's  calling,  have  a  slanderous  meaning :  the  decla- 
ration must  point  the  meaning  by  proper  averments. 

Cur.  adv,  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  also  was  a  motion  to  arrest  the  judgment  in  an  action  of  slander: 
and  the  question  in  this  case  is,  (as  in  the  case  just  disposed  of  (a)  it  was,) 
whether  the  words  stated  in  the  declaration  may  be  considered  as  having 
been  spoken  at  one  and  the  same  time,  and  as  one  continued  discourse,  or 
whether  they  are,  from  their  nature  and  the  manner  in  which  they  are 
stated,  necessarily  severable.  If  so,  it  was  contended  that  the  latter  part 
of  the  words,  not  being  introduced  by  any  prefatory  matter  or  colloquium, 
are  not  actionable,  and  therefore  that,  damages  having  been  given  upon 
the  whole  declaration,  the  judgment  ought  to  be  arrested,  upon  the  same 
principle  that,  where  damages  are  given  upon  the  whole  declaration  con- 
taining both  good  and  bad  counts,  such  must  be  the  result.  It  becomes, 
♦8621  ^^^'^^^J  material  •to  ascertain  whether  the  declaration  in  this 
case  does,  in  truth,  consist  of  one  or  more  counts. 

We  certainly  find  that,  in  an  action  for  a  libel,  Hughes  v.  Sees,  4  M. 
\  W.  204,  where  the  declaration  set  out  several  publications  of  difererd 

(a)  Grifitht  v.  Xcwif,  ante,  p.  841. 
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daies^  each  publication  was  considered  by  the  Court  of  Exchequer  to  be 
a  distinct  count.  In  that  case,  as  in  this,  there  were  the  words  «<  further 
contriving  and  intending,"  which  are  usually  found  at  the  commence- 
ment of  a  fresh  count ;  but,  in  the  case  cited,  the  different  dates  of  the 
alleged  libels  were  adverted  to  by  Lord  Abinger,  as  being  material,  which, 
in  the  case  last  decided,  (a)  we  have  shown  them  to  be ;  whereas  in  this 
the  whole  is  described  as  one  discourse  of  defendant  with  plaintiff",  in  the 
presence  of  two  witnesses,  (naming  them  ;)  and  the  same  is  continued  in 
the  presence  of  the  same  witnesses,  with  the  interruption  only  of  a  remark  by 
plaintiff*,  to  which  the  defendant,  as  a  part  of  the  same  conversation,  replies. 
The  words  «  further  contriving,  and  falsely  and  maliciously  intending," 
occurring  as  they  do  when  the  defendant  resumes  the  discourse  after  the 
plaintiff^'s  interruption,  by  no  means  constitute  what  follows  a  fresh  count. 
Supposing  therefore  (which  may  perhaps  be  doubted)  that  the  latter  part 
of  the  words  need  some  explanation  in  the  shape  of  averment  or  collo- 
quium, (which  was  the  objection  urged  on  behalf  of  the  defendant,)  it  only 
amounts  to  this,  that  part  of  the  words  attributed  to  the  defendant  are  not 
actionable.  But  the  earlier  part  of  the  alleged  slander  plainly  imputes  to 
the  plaintiff*  having  received  stolen  goods  («  winches,"  a  part  of  fishing 
tackle,)  knowing  them  to  have  been  stolen :  and  therefore  upon  the  words 
^making  that  imputation  the  verdict  may  well  be  sustained,  though  rnogo 
there  may  be  (if,  indeed,  such  there  be)  other  parts  which  do  not 
impute  any  offence,  and  are  therefore  not  actionable. 

We  think  therefore  that,  as  the  words  appear,  upon  the  face  of  the  de- 
claration, to  have  been  spoken  at  one  time,  the  whole  may  be  considered 
as  one  count,  containing  words  both  actionable  and  not,  and  that  the 
verdict  may  well  stand  upon  those  which  are  actionable. 

Rule  discharged. (&) 

(a)  Gnffithi  y.  Xarti,  antd  p.  841.  (6)  See  the  two  preceding  cases. 


BARBER,  COLE  and  CRUMP  against  BUTCHER.  Tuesday^  April  28M. 

J)efendant,  to  secure  a  debt  owing  from  him  to  plaintiffs,  assigned  to  them  a  policy  of  insu- 
rance on  his  life,  and  covenanted  by  the  deed  of  assignment  that  he  would  pay  the  annual 
premium,  stated  to  be  372. 15«.,  and  tliat,  if  he  at  any  time  made  de&ult,  the  plaintiffs  might 
pay  it  and  recover  the  amount  in  an  action  at  law  as  for  money  paid  to  his  use.  Plain- 
tifl^  declared  against  defendant  in  debt,  reciting  the  deed  and  alleging  pajrment  l^  them 
of  a  premium  on  default  made  by  defendant,  whereby  an  action  had  accrued  to  plain- 
tifls,&c. 

Hdd,  on  special  demurrer,  that  the  count  was  good,  though  the  deed  contained  no  express 
covenant  that  the  defendant  should,  in  any  stated  event,  pay  the  amount  of  the  premium 
to  the  plaintiffs. 

Debt.  The  first  count  of  the  declaration  stated  that,  by  indenture, 
made,  February  27th,  1841,  between  defendant  of  the  one  part,  and 
olaintifTs  of  the  other  party  (profert,)  reciting  tbat^  by  a  policy  of  insurance 

2T 


863       Barber  v.  Butcher.  E.  T.  1846. 

bearing  date  July  3d,  1839,  and  numbered,  &c.,  the  society  for  equitable 
assurance  on  lives,  &c.,  called  The  Caledonian  Insurance  Company,  &c., 
(stating  their  places  of  business,)  assured  to  defendant  the  sum  of  999i. 
19^.,  to  be  paid  to  his  executors,  administrators  o*  assigns  after  his  de* 
cease,  at  the  annual  premium  of  37/.  15«.:  that  defendant  was  indebted 
to  the  plaintiffs,  Barber  and  Cole,  in  the  sum  of  1449/.  12f .  and  to  the 
plaintiiT  Crump  in  1008/.  14«.:  that  the  said  parties  had  agreed,  on  re- 
ceiving a  sum  equal  to  10^.  in  the  pound  on  their  respective  debts,  to  be 
*8641     P^^^  ^^  intervals  (commencing,  *&c.,)  and  secured  by  the  guarantee 

of  one  William  Taylor  Smith,  to  release  defendant  from  all  per- 
sonal liabilities  in  his  lifetime  in  respect  of  the  remaining  lOf.  in  the 
pound,  on  his  assigning  over  to  them,  the  plaintiffs,  the  policy  of  assurance 
in  this  indenture  before  mentioned,  as  a  security  for  the  repayment  to  them 
(so  far  as  the  amount  payable  under  such  policy  might  extend,}  of  such  por- 
tion of  the  remaining  105.  in  the  pound  on  their  respective  debts  as  might 
not  have  been  voluntarily  paid  by  defendant  in  his  lifetime,  he,  defend- 
ant, agreeing  to  keep  the  said  policy  valid  and  subsisting  during  his  life- 
time :  and  that  the  said  W.  T.  Smith  had  given  his  guarantee  for  pay- 
ment of  the  first  mentioned  lOs.  in  the  pound,  &c.:  it  v^s  vritnessed  tbt 
in  pursuance  of  the  said  agreement,  and  in  consideration  of  defendant 
being  discharged  from  all  personal  liability  in  his  lifetime  in  respect  of  the 
105.  in  the  pound  that  should  remain  due  to  plaintiffs  after  payment  to 
them  of  105.  in  the  pound  on  their  respective  debts  in  the  manner,  &c., 
before  mentioned,  he,  defendant,  had  bargained,  sold,  assigned,  trans- 
ferred and  set  over  to  plaintifl^,  their  executors,  administrators  or  as^gns, 
the  said  policy  of  assurance  thereinbefore  recited,  and  the  said  sum  of 
999/.  195.  assured  thereby,  and  all  other  moneys,  benefits,  &c.,  under  or 
by  virtue  of  the  said  policy,  and  full  power,  &c.,  to  ask,  demand,  sue  for, 
recover  and  give  acquittances  for,  the  said  999/.  195.  and  other  moneys, 
and  all  the  right,  title,  &c.,  at  law  and  in  equity,  of  defendant,  in,  to,  out 
of  or  upon  the  said  policy,  moneys  and  premises  thereby  assigned :  haben- 
dum to  plaintiffs  upon  trust  to  pay  ratably  out  of  the  moneys  received  under 
such  policy,  and  so  far  as  the  same  would  extend,  the  balance  that  shonld 
4^g1     then  be  remaining  due  from  'defendant  to  plaintiffs  of  the  debts 

then  due  from  tdm  to  them  respectively  as  in  this  indenture  be- 
fore mentioned ;  and,  after  payment  of  such  balance,  to  pay  the  surplus, 
if  any,  to  the  executors,  administrators  or  further  assigns  of  defendant :  And 
defendant  did  thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant  and  agree  with  plaintiffs,  their  executors,  &c.,  that  he  would, 
during  the  continuance  of  that  security,  from  time  to  time,  pay  or  cause 
to  be  paid  to  the  said  Caledonian  Society  the  said  annual  premium  of  37/. 
155.,  and  any  other  moneys  which  should  be  required  for  keeping  the  said 
policy  on  foot,  when  and  as  the  same  should  become  due  and  payable  in 
respect  of  the  said  policy,  and  also  would  fix)m  time  to  time  deliver  to 
plaintiffs  the  receipts  for  the  premium  or  moneys  so  paid :  «  and  that,  if 
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ibe  defendant  should  at  any  time  or  times  refase  or  neglect  to  pay  the 
said  annual  premium,  or  to  deliver  the  said  receipts  for  the  payment 
thereof  within  seven  days  after  the  6th  day  of  June  in  every  year,  on 
nrhich  day  in  every  year  the  said  annual  premium  would  from  time  to  time 
become  due,  it  should  be  lawful  for  the  plaintiffs  or  either  of  their  execu- 
tors, &c.,  « to  pay  the  said  annual  premium,  and  all  other  moneys  which 
might  be  required  for  keeping  the  said  policy  on  foot,  and  sue  and  reco- 
ver the  same  from  the  defendant  in  an  action  at  law  as  for  money  paid  by 
them,  or  either  of  them,  to  and  for  the  use  of  the  defendant  and  at  his 
request,  with  interest''  at  5  percent.:  As  by  the  said  indenture,  &c. 
Averment  that,  after  the  making  of  the  said  indenture,  and  during  the 
continuance  of  the  said  security  and  of  the  said  policy,  to  wit,  on,  &c., 
one  annual  premium,  amounting  to  37/.  15«.,  upon  and  in  respect  of  the 
said  policy,  became  due  and  payable  to  the  said  'Caledonian  So-  r«Qgg 
ciety  for  keeping  the  said  policy  on  foot ;  and  that  defendant  '- 
having  refused  and  neglected  to  pay  the  same  premium,  or  to  deliver  any 
receipt  for  the  payment  thereof  within  seven  days  after  the  said  5th  June, 
plaintiffs  afterwards,  and  after  the  expiration  of  the  said  seven  days,  to 
wit,  on,  &c.,  paid  the  said  annual  premium,  amounting  as  aforesaid,  to 
the  said  Caledonian  Society,  for  the  purpose  of  keeping  on  foot  the  said 
policy,  the  said  payment  being  then  necessary  and  required  for  that  purpose. 
By  reason  whereof,  and  of  defendant  not  having  repaid  the  said  money 
to  the  plaintiffs,  an  action  hath  accrued  to  plaintiffs  to  demand  and  have 
of  and  from  defendant  the  said  sum  of  37/.  15«.,  parcel,  &c. 

After  oyer  of  the  indenture,  (which  contained  no  material  clause  except 
those  above  stated,}  the  defendant  demurred,  assigning  numerous  causes: 
the  material  ones  will  appear  sufficiently  by  the  argument.  The  plaintiffs 
joined  in  demurrer. 

PtietBdorffy  for  the  defendant.  The  undertaking  on  which  this  action 
is  grounded  not  being  a  covenant  to  pay  money  to  the  plaintiffs,  they 
cannot  maintain  debt  upon  it.  They  should  have  sued  in  covenant  upon 
the  clause  covenanting  for  payment  of  the  premium ;  or  have  framed  their 
action  upon  the  clause  enabling  them  to  sue  as  for  money  paid.  [Lord 
Denmam,  C.  J.  Is  not  this  a  count  for  money  paid,  in  a  round-about 
form  ?  Without  any  express  stipulation,  would  not  the  money  advanced 
under  these  circumstances  have  been  money  paid  to  the  defendant's  use, 
he  having  given  the  plaintiffs  authority  to  pay  it  on  his  default  ?]  The 
covenant  is  to  pay  the  insurance  office.  Where  the  thing  to  be  done 
*is,  in  effect,  not  a  payment  to  the*  plaintiff*,  but  a  collateral  act,  r«Qg7 
as  the  case  is  here,  debt  does  not  lie ;  Randall  v.  Rigbyf  4  M.  &  ^ 
W.  130 ;  Harrison  v.  MaUhewSj  10  M.  &  W.  768 :  and  parties  cannot, 
by  arrangement  between  themselves,  give  a  different  form  of  action  from 
that  which  the  law  recognises ;  Ker  v.  Osbamef  9  East,  378,  381 ;  Mar- 
shall  ▼.  Hopkins,  15  East,  309,  314. 

Crompton^  contr&.    The  plaintiffs  do  not  proceed  upon  the  covenant  to 
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pay  third  persons.  Whenever,  by  covenant,  a  party  is  to  pay  the  plaintiff 
money  in  a  certain  event,  debt  lies :  and  here  the  amount  of  premium 
was  a  sum  certain,  (or  ascertainable  with  certainty,)  to  be  paid  by  defend- 
ant to  plaintiflfs  in  a  specified  event.  The  plaintiffs  could  not  recover  in 
assumpsit,  the  engagement  being  by  deed.  Debt,  therefore,  is  the  proper 
remedy;  and  the  plaintiffs  were  not  obliged  to  declare  in  covenant; 
Hooper  v.  Shepherd^  2  Stra.  1089.  It  was  necessary,  in  declaring,  to 
show  the  collateral  matter ;  but  the  substantial  ground  of  the  action  is  the 
undertaking  to  pay  in  a  certain  event,  which  event  has  happened.  The 
uncertainty,  in  the  first  instance,  how  much  might  become  due,  is  no  oh- 
jection ;  IngUdew  v.  Cripps^  2  Ld.  Ray.  814.  [Lord  Denhan,  C.  J., 
mentioned  Yates  v.  Jtston^  4  Q.  B.  182.]  There  the  plaintiff  had  paid 
money  to  one  Blagg  for  the  defendant,  and  had  taken,  as  security,  an 
assignment  of  a  mortgage  previously  given  by  defendant  to  trustees  for 
Blagg ;  the  mortgage  deed  and  deed  of  assignment  contained  no  cove- 
nant by  the  defendant  to  pay ;  and  it  was  held  that  the  plaintiff  might  sue 
*8681  ^^  defendant  in  debt  on  *the  common  indebitatus  counts.  Where 
the  mortgage,  or  other  deed  shows  an  obligation  to  pay,  debt  lies, 
though  there  be  no  formal  undertaking  to  pay ;  Com.  Dig.  Debtj  (A  4.) 
Here,  the  defendant  does,  in  effect,  agree  to  pay  in  a  particular  event, 
for  it  is  provided  that  the  plaintiffs,  if  obliged  to  pay  the  premium,  shall 
recover  it  from  him  again.  In  Randall  v.  Bighy^  4  M .  &  W.  130,  the 
action  was  on  a  mere  collateral  covenant  to  secure  the  payment  of  an 
annuity  issuing  out  of  land  ;  and  on  that  ground  the  Court  of  Exchequer 
held  that  the  proceeding  was  misconceived.  But  in  Evans  v.  Jona^  5  M* 
&  W.  295,  where  premises  were  mortgaged  to  secure  a  debt,  and  the 
defendants,  for  more  effectually  securing  it,  covenanted  to  the  mortgagee 
by  the  same  indenture  to  pay  him  the  sum  on  a  certain  day,  and  it  was 
pleaded  that  they  undertook  only  as  sureties  for  the  mortgagor,  the  de- 
fendants' counsel  argued,  without  success,  that  this  was  a  merely  collateral 
engagement  upon  which  debt  would  not  lie,  but  covenant  only.  Lord 
Abinger  said:  «It  is  a  covenant  to  pay  a  sum  certain  on  a  particular 
day :  if  payment  be  not  made  on  that  day,  it  becomes  a  debt :"  and  the 
court  gave  judgment  for  the  plaintiff  on  that  ground,  distinguishing  the 
case  from  Randall  v.  Rigby.  And,  in  Harrison  v.  Matthews^  Parke,  B., 
citing  Evans  v.  JoneSj  said :  « It  is  well  settled,  that  if  there  be  a  cove- 
nant by  the  defendant  that  he  will  certainly  pay  a  sum  certain,  debt  will 
lie ;  and  that  it  will,  although  the  same  sum  is  by  the  same  deed  secured 
by  a  mortgage."  On  the  other  hand,  (as  the  same  learned  judge  points 
out,)  if,  in  the  first  instance,  it  is  not  the  defendant's  duty,  but  that  of 
^o^Q-i  some  other  person,  to  pay,  the  'undertaking  is  collateral.  Bat, 
^  if  the  defendant  is  liable  in  the  first  instance,  it  makes  no  differ- 
ence that  some  contemplated  event  is  to  happen  before  the  liability  can 
attach  ;  nor  is  it  material  even  that  the  debt  is  another's,  where  the  duty 
of  paying  rests  primarily  on  the  defendant.    If  this  were  a  case  of  sim- 
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pie  contract,  an  action  for  money  paid  would  clearly  lie  under  the  cir- 
cumstances :  then,  for  the  reasons  already  giveui  debt  lies,  the  contract 
being  under  seal. 

Petersdorffj  in  reply.  The  plaintiffsi  having  chosen  to  proceed,  not  for 
money  paid,  but  on  the  contract  under  seal,  were  bound  to  rely  upon  its 
express  obligation ;  they  could  not  pass  that  over  and  resort  to  an  implied 
one  :  and  there  is  no  express  covenant  that  the  defendaiA  shall  repay  any 
premium  to  the  plaintiffs.  It  is  true  that,  in  the  case  of  mortgagee  and 
mortgagor,  the  plaintiff  may  proceed  upon  the  obligation  created  by  the 
mortgage,  treating  the  mortgage  deed  as  inducement :  but  there  the  action 
rests  upon  the  privity  of  contract  between  the  mortgagee  and  the  mort- 
gagor. In  Evans  v.  Jones^  5  M.  &  W.  295,  the  defendant  had  joined  in 
an  absolute  covenant  to  pay  the  debt  sued  for.  In  the  present  case,  if 
debt  lies,  tender  ought  to  be  an  answer ;  but  no  tender  could  have  been 
made  to  the  plaintiffs,  under  this  indenture,  which  could  exonerate  the 
defendant;  and  a  recovery  by  the  plaintifb  in  this  action  would  be  no 
defence  to  an  action  of  covenant  on  the  indenture. 

Lord  Denman,  C.  J.  There  is  no  doubt  that  this  action  is  maintain- 
able. The  deed  is  set  out,  showing  the  intention  of  the  papties  that  the 
defendant  shall  pay  'certain  sums  of  money  for  the  benefit  of  the  r»07Q 
plaintiffs ;  and  that,  if  he  makes  default,  so  that  the  plaintiffs  '- 
have  to  pay,  the  sums  shall  be  recoverable  from  him  as  money  paid  by 
them  to  his  use.  Clearly  those  payments  may  be  recovered  in  an  action 
of  debt. 

Williams,  J.(a)  I  am  of  the  same  opinion.  The  sums  recoverable 
are  sufficiently  certain ;  for  both  parties  know  the  amount  payable  from 
time  to  time  for  premiums,  and  cerium  est  quod  cerium  reddi  potesi, 

Coleridge,  J.  No  difficulty  can  be  raised  here,  unless  by  confusing 
the  facts.  A  policy  of  insurance  is  assigned  as  security,  with  a  covenant 
by  the  assignor  that  he  will  pay  the  premiums  to  the  insurance  company, 
and  that,  if  he  does  not,  it  shall  be  lawful  for  the  assignees  to  pay  them» 
and  recover  the  amount  from  the  assignor  as  money  paid  to  his  use.  Mr. 
Peiersdorff' contends  that  in  this  instrument  a  direct  covenant  appears^ 
which  the  plaintiffs  cannot  pass  by  in  order  to  seek  their  remedy  in  an- 
other way.  But,  according  to  this  argument,  the  policy  might  be  for- 
feited by  the  defendant's  omission,  and  no  remedy  obtainable  on  the  deed. 
That  is  not  so.  The  deed  authorizes  the  plaintiffs  to  pay  premiums  on 
the  defendant's  behalf.  A  sum  paid  on  the  defendant's  behalf,  by  his 
authority,  is  money  paid  to  his  use.  It  turns  out  that  the  payment  is  made 
by  virtue  of  a  deed  containing  a  certain  covenant ;  and  the  only  question 
is  whether,  that  being  the  case,  debt  will  lie.  I  see  no  difficulty  in  the 
point.  Judgment  for  plaintiffs. 

(a)  Patteson,  J^  wms  absent 
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*871]    *Tbe  QUEEN  against  The  Inhabitants  of  ASHBURTON. 

Wednesday,  April  29th. 

An  indenture  for  binding  a  parish  apprentice  purported  to  be  «  in  exeention  of  an  order  imder 
the  hands  of  G.  B.  and  R.  P./*  justices  <*  acting  in  and  fbr  the  hundred  of  Teignfaridge  vidua 
the  county  of  Devon."  On  the  back  of  the  indenture  was  the  order  for  binding,  purporting 
to  be  made  by  "  G.  B.  and  R.  P.,"  "justices  of  the  peace  acting  in  and  for  the  eaid  county;' 
(Devon).  At  the  foot  of  the  indenture  followed  an  allowance  in  the  words, "  We  whose 
names  are  hereunder  written, /iMtton  of  the  peeKe,  (whereof  bne  is  of  the  quorum,)  do  con- 
sent to  allow,"  &c.,  "  G.  B.  R  P."  The  order  and  indenture  were  both  dated  on  the  same 
<lay.  Held  that,  although  the  allowance  did  not  contain  the  words  "justices  of  the  peace 
acting  in  and  for  the  county  of  Devon,"  yet  it  sufficiently  appeared  fh>m  the  whole  of  the 
documents  that  the  allowing  justices  were  such,  and  were  the  same  who  made  the  oider 
for  binding. 

In  Stat  56  G.  3,  c.  139,  s.  1,  the  words  *<  such  jostioes  shall  sign  the  allowance  of  such  ioden- 
mre"  mean  flie  same  justices  who  made  the  order  for  binding. 

On  appeal  against  an  order  for  the  removal  of  John  Waldron  from 
Manaton  to  Ashburton^  both  in  the  county  of  Deron,  the  sesaoos  con- 
firmed th  der,  subject  to  the  opinion  of  this  court  on  the  followiog 
case. 

The  respondents  on  the  trial  of  the  appeal  relied  upon  a  settlement  by 
apprenticeship  in  the  appellant  parish.  In  support  of  this  settlement  they 
put  in  evidence  the  following  documents. 

«  Devon,  to  wit.  To  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Manaton  in  the  said  county.  Whereas,  by  a  certain  act  of 
parliament,"  &c.,  (56  G.  3,  c.  139,)  (Ht  is  enacted  that,  from  and  after 
the  1st  day  of  October,  1816,  all  poor  children  before  they  are  bound 
shall  be  of  the  full  age  of  nine  years,  and  an  order  for  such  binding  must 
be  first  obtained  by  the  churchwardens  and  overseers  of  every  parish  from 
two  magistrates  acting  in  and  for  the  county  or  district  wherein  such 
parish  shall  be  situated ;  and  whereas  Hie  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Manaton  have  this  day  brought  before  us, 
Gilbert  Burrington,  clerk,  and  Robert  Palk,  Esq.,  two  of  bis  majesty's 
''8721  J^^^^^^  ^^  ^^  peace  acting  in  and  for  the  *said  county,  a  poor 
child,  hereinunder  named,  of  the  said  parish,  to  be  bound  out  a 
parish  apprentice  ;  we,  therefore,  the  said  justices,  after  having  folly  ex- 
amined into  the  circumstances  and  fitness  of  the  master  and  the  age  of 
the  said  child,  do  allow  the  same :  and  we  do  hereby  order  and  direct 
you  the  said  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Manaton  forthwith  to  prepare  one  pair  of  indentures,  and  cause  the  same 
to  be  brought  before  us  the  said  justices  for  the  purpose  of  binding  the 
said  child  an  apprentice  to  the  intended  master-  thereof  according  to  the 
said  act.     Given  under  our  hands  this  29th  day  of  February,  1820. 

«  G.  BURRINGTOH.      R.  PaLK." 

"Nameof  Apprentios.  I  Age.  I       NaiiM  oT  Master.       I    Reddenet.    |    OeDopattoii. 
John  Waldron.      |   i^    |    Stephen  Yolland.    |  Ashburton.  [  Yeoroaa" 

«  This  indenture,  made  the  29th  day  of  February  in  the  first  year,"  4c.> 
and  A.  D.  1820,  «  Witnesseth  that,  in  pursuance  and  in  executiM  of  ao 
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order  under  the  hands  of  Gilbert  Bnrrington,  clerk,  and  Robert  Palk,  Esq., 
tv7o  of  his  majesty's  justices  of  the  peace  acting  in  and  for  the  hundred 
of  Teignbridge  within  the  county  of  Devon,  bearing  date  the  29th  day 
of  February  instant,  made  according  to  the  provisions  of  an  act,"  &c., 
(56  G.  3,  c.  139,)  «  Robert  Nosworthy  and  John  Nosworthy  of  Tor  Hill, 
churchwardens  of  the  parish  of  Manaton  in  the  county  of  Devon,  and 
William  Nosworthy,  Daniel  Mudge,  and  John  Wills,  overseers  of  the 
poor  of  the  said  parish,'have  pat  and  placed,  and  by  these  presents  do  put 
and  place,  John  Waldron,  aged  twelve  years  and  upwards,  a  poor  child 
of  the  said  parish,  apprentice  to  Stephen  Yolland  of  Ashburton  in  the  said 
county,  yeoman."  (The  case  then  set  out  the  rest  of  the  indenture,  which 
was  in  the  usual  form.)  *«  In  witness  whereof  the  parties  above  rvo^o 
said  to  these  present  indentures  interchangeably  have  set  their 
hands  and  seals  the  day  and  year  above  written. 

« We,  whose  names  are  hereunder  written,  justices  of  the  peace, 
(whereof  one  is  of  the  qucMrum,)  do  consent  to  allow  the  putting 
forth  of  John  Waldron  an  apprentice  according  to  the  intent  and 
meaning  of  this  indenture. 

M  GiLBE&T  BVRBIMCTOK. 
<«R0BEBT  PaLK." 

<«  Sealed  and  delivered  in  the  presence  of  John  Wills." 

The  order  is  printed  on  the  back  of  the  indenture ;  and  the  allowance 
appears  at  the  foot  of  the  indenture. 

The  respondents  proved  service  under  the  indenture,  and  residence  in 
the  appellant  parish. 

The  appellants  objected  that  it  did  not  sufficiently  appear  on  the  face 
of  the  above  documents  that  the  parties  who  signed  the  allowance  had 
legally  jurisdiction  so  to  do ;  because  it  did  not  appear  in  the  said  allow- 
ance  that  Gilbert  Burrington  and  Robert  Palk  were  justices  of  the  peace 
for  the  county  of  Devon.  The  sessions  held  that  the  jurisdiction  to  allow 
sufficiently  appeared  on  the  face  of  the  said  documents,  and  confirmed 
the  order  of  removal :  and  they  further  found  from  the  evidence,  including 
the  said  allowance,  that  in  fact  the  said  G.  Burrington  and  R.  Palk  were, 
at  the  time  they  signed  the  said  allowance,  justices  of  the  peace  for  the 
county  of  Devon,  and  that  they  were  the  same  justices  who  signed  the 
said  order  for  binding. 

Should  this  court  be  of  opinion  that  the  sessions  were  right  in  diis 
decision,  the  order  of  sessions  was  to  be  ^confirmed.    Should    1^*374 
that  decision  be  held  incorrect,  the  order  of  sessions  and  order  of    ^ 
removal  were  to  be  quashed. 

/.  Greenwood  and  Merivaky  in  support  of  the  order  of  sessions.  The 
objection  is  wrongly  taken.  The  act  does  not  require  that  the  allowing 
justices  shall  be  justices  of  the  peace  for  the  county  in  which  the  pauper 
is  bound,  but  that  they  shall  be  the  same  justices  who  ordered  the  bind- 
ing.   ThejT  might  be  justices  of  the  county,  and  yet  not  the  same  who 
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ordered  the  bindingy  and  consequently  without  jurisdiction.  But,  in  point 
of  fact,  although  the  allowance  omits  to  mention  the  county  of  Devon,  jet 
the  omission  is  supplied  if  the  documents  are  regarded  as  one  connected 
whole.  The  order  for  the  binding  purports  to  be  made  by  Gilbert  Bur- 
rington  and  Robert  Palk,  justices  in  and  for  the  county  of  Devon.  Then 
the  indenture,  on  the  same  parchment,  purports  to  be  in  pursuance  of  the 
order  of  the  same  justices :  and  at  the  foot  of  the  indenture  follows  the 
allowance  signed  by  them.  And  that  the  documents  may  be  then  re- 
garded together  for  the  purpose  of  inferring  jurisdiction,  appears  from 
Bex  V.  Countesthorpe^  2  B.  &  Ad.  487,  and  Bex  v.  Hinckleyj  1  B.  & 
Aid.  273. 

Bowe^  contra.  If  the  identity  of  the  justices  could  be  sufficient!;  Id- 
ferred  by  mere  reference  from  the  allowance  to  the  body  of  the  indenture, 
without  any  words  of  reference  at  all,  it  would  not  even  be  necessary  for 
them  to  describe  themselves  as  justices.  But  such  reference  is  inadmis- 
sible ;  Begina  v.  How^  11  A.  &  £.  159 ;  B^ina  v.  S/npston  upon  Stwr, 

*8751  ^  ^*  ^'  ^^^  '  ^°^  ^^  allowa'nce  must  be  considered  *as  an  inde- 
pendent instrument.  If  so,  the  jurisdiction  does  not  appear.  Nor 
is  the  objection  wrongly  taken.  In  the  first  place  the  act  does  not  appear 
to  require  that  the  justices  who  allow  shall  be  the  same  who  order  the 
binding ;  the  words  are  <<  such  justices,"  which  may  only  mean  justices 
of  the  same  description,  justices  for  the  same  county  ;  in  which  case  it  is 
plain  that,  to  have  jurisdiction,  the  allowing  justices  must  appear  to  he 
of  that  county.  But  at  all  events  the  case  is  drawn  up  in  terms  suffi- 
ciently wide  to  allow  the  court  to  go  into  the  main  question ;  which  is, 
in  substance,  whether  it  appears  that  the  allowing  justices  had  jurisdic- 
tion. [WiGHTMAN,  J.  They  appear  to  have  allowed  on  the  same  day 
on  which  the  order  was  made,  and  the  indenture  executed :  now,  by 
Stat.  56  G.  3,  c.  139,  s.  1,  «  after  such  order  shall  have  been  made,  surh 
justices  shall  sign  their  allowance  of  such  indenture  of  apprenticeship, 
before  the  same  shall  be  executed  by  any  of  the  other  parties  thereto."] 
That  is,  presuming  them  to  have  acted  rightly.  But  in  Begina  v.  Slocktofif 
7  Q.  B.  520,  a  similar  line  of  argument  was  unsuccessfully  used  to  show 
that  a  complaint  was  made  within  the  county. 

Lord  Denman,  C.  J.  The  order  and  allowance  of  an  indenture  for 
binding  a  pauper  are  judicial  acts  of  importance,  and  must  appear  to  have 
been  done  in  a  regular  manner.  And  I  have  entertained  some  doubts 
whether,  in  the  present  case,  the  jurisdiction  of  the  allowing  justices  suf- 
ficiently appeared.  But,  taking  the  whole  of  the  documents  together,  I 
think  it  may  be  inferred ;  although  the  court  would  carefully  avoid  en* 
couraging  any  laxity  in  these  proceedings. 

♦8761        *Patteson,  J.    If  this  allowance  were  of  necessity  to  be  ^^ 

garded  as  a  substantive  and  independent  instrument,  I  think  the 

jurisdiction  would  not  sufficiently  appear :  but  taking  it  in  connection 

with  the  other  documents^  I  think  it  does.    We  can  fairly  use  the  maxio> 
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<«  Omnia  praesumuntur  rite  acta,"  to  raise  the  presumption  that  the  allow- 
ance was  made  before  the  execution  of  the  indenture,  being  dated  on  the 
same  day.  Here,  then,  are  persons,  calling  themselves  justices,  who  sign 
their  names  to  an  allowance  at  the  foot  of  an  indenture  afterwards  executed, 
in  which  indenture  persons  of  the  same  names  are  referred  to  as  justices 
of  the  county.  I  think  the  conclusion  may  be  safely  arrived  at,  that  they 
are  the  same  justices.  As  to  the  question  on  the  construction  of  the  sta- 
tute, I  have  no  doubt  the  word  «  such,"  in  sect.  1,  means  « the  same." 

Williams,  J.  I  have  also  no  doubt  that  the  allowing  justices  must  be 
the  same  who  make  the  order.  As  to  the  main  question,  I  am  not  with- 
out fear  that  we  may  be  intrenching  on  the  ground  established  by  autho- 
rity, that  every  thing  necessary  to  give  jurisdiction  must  appear.  Still  I 
think,  for  the  reasons  assigned  by  the  rest  of  the  court,  enough  does  ap- 
pear by  fair  intendment. 

WiGHTBCAN,  J.  The  act  provides  that  the  order  for  binding  shall  be 
referred  to  in  the  indenture  by  its  date,  and  by  the  names  of  the  justices. 
That  is  done  here.  And  thep  the  allowance,  signed,  presumably,  before 
the  execution  of  the  indenture,  has  the  same  names  appended  to  it.  I 
think  this  is  suflScient  ground  for  inferring  that  they  were  the  same  jus- 
tices. Order  of  sessions  confinned.(a) 

(a)  Reported  by  H.  Merivale,  Esq. 


•The  QUEEN  against  The  Inhabitants  of  KEIGHLEY.      [-ST? 

Wednesday  J  April  29th. 

RespondentB  in  an  appeal  against  an  order  of  removal  sent  to  appellants,  with  the  copy  of 
their  order  and  notice  of  chargeability,  a  copy  of  an  indenture  of  apprenticeship,  (under 
which  the  aUeged  settlement  was  gained,)  together  with  the  examination  of  a  wimess  who 
stated :  "  I  produce  a  covenant  indenture  of  apprenticeship,"  &c.  (describing  it)  "  The 
indenture  is  duly  stamped." 

Held  that,  the  stamp  being  no  part  of  the  indenture,  it  was  not  neoessary  to  send  any  "copy" 
of  it;  and  that  the  statement  and  indenture  taken  together  conveyed  sufficient  information 
to  the  appellants,  and  showed  that  the  removing  justices  had  evidence  of  a  settlement" 

Semide,  that  it  was  not  necessary  to  send  any  statement  respecting  the  stamp  at  aU. 

On  appeal  against  an  order  of  justices  removing  Ann  Hird,  widow, 
and  her  two  children,  from  the  township  of  Idle  to  the  parish,  township  or 
place  of  Keighley,  both  in  the  West  Ridingof  Yorkshire,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  court  on  the  following 
case. 

llie  settlement  of  the  paupers  named  in  the  order  depends  entirely  upon 
the  settlement  of  Thomas  Hird ;  and  the  examinations  whereon  the  said 
order  was  made,  so  far  as  the  same  are  now  material,  are  as  follows. 

« I  produce  a  covenant  indenture  of  apprenticeship,  bearing  date  the 
20th  day  of  June,  1830,  made  between  Thomas  Hird,  therein  described 
ts  Thomas  Hird  of  the  age  of  15  years  and  5  weeks,  son  of  settled  inhabit- 
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ants  of  the  township  of  Baildon,  of  the  one  part,  and  Joseph  Laptsb, 
therein  described  as  Joseph  Lapish  of  Bingley,  stone  mason,  of  the  other 
part,  by  ^which  the  said  T.  H.  was  bound  to  serve  the  said  J.  L.  as  his 
apprentice  for  the  term  of  4  years  and  10  months,  to  learn  the  art  or  mys- 
tery of  a  stone-mason.  The  indenture  is  duly  stamped.  A  premium  or 
apprentice  fee  of  6/.  is  stated  in  the  said  indenture  to  be  paid  with  the 
said  apprentice,  by  order  of  Charles  Walker,  (a  trustee  of  C9iri8to]dier  Top- 
*8781  ^^°^  deceased,)  out  of  the  charity  of  the  above  said  Mr.  *Topham, 
left  by  his  will  to  put  out  children  apprentices  out  of  the  township 
of  Baildon.  I  received  the  indenture  from  Mr.  Scholefield  of  BaildoD 
aforesaid,  Mr.  Walker's  agent." 

The  grounds  of  appeal,  so  far  as  the  same  are  now  material,  are  as  fol- 
lows: 

(The  first  ground  stated  was  omission  to  send  notice  of  chargeabilitj 
and  copies  ot  the  order  and  examinations :  the  case  then  stated  the  groands 
following.)  <«That  a  certab  document  sent  to  us  by  you  as  and  for  a 
copy  of  the  said  examinations  is  defective  on  the  iace  of  it,  inasmuch  as 
it  does  not  show  the  stamp  impressed,  or  the  amount  of  stamp  duties  paid, 
upon  a  certain  indenture  of  apprenticeship  given  in  evidence  before  the 
justices  who  made  the  said  order  as  part  of  the  said  examinations,  and  in 
the  said  examinations  described  as  being  duly  stamped.  That"  <<the  en- 
dence  set  forth  in  the  only  documents  sent"  <<  as  copies  of  the  said  order 
and  examinations"  <<  fails  to  show  that  the  said  Thomas  Hird  ever  acquired 
any  such  settlement  as  in  the  said  examinations  mentioned,  inasmuch  as 
they  altogether  fail  to  show  by  legal  proof  whether  any  premium  or  con- 
sideration, and,  if  any,  what  premium,"  &c.,  <«  was  given,  paid,  contracted 
or  agreed  for,  with  or  in  relation  to  the  said  supposed  apprentice,  nor  bj 
whom  nor  at  what  time,  nor  whether  the  full  sum  or  sums  of  money  re- 
ceived or  in  anywise  directly  or  indirectly  given,"  &c.  »<  during  the  term 
of  the  said  supposed  apprenticeship  with  or  in  relation  to  the  said  sup- 
posed apprentice  is  or  are  truly  inserted,"  &c.  <<  in  some  indenture  or  other 
writing  containing  the  covenants,^'  &c.  <<  relating  to  the  service  of  such 
apprentice ;  nor  whether,  at  the  time  the  said  indenture  was  recMFed  in 
'*'8791  ^^i^^'^^^y  *^^7  stamp  was  impressed  thereon  with  respect  to  the 
stamp  duty  payable  for  any  such  premium  or  consideration,  or 
whether  any  such  stamp  which  was  impressed,"  &c.  <«  was  sufficient  in 
amount,  or  impressed  at  a  proper  time,  to  cause  the  said  supposed  inden- 
ture to  be  binding  on  the  supposed  apprentice ;  nor  whether  any  deed 
stamp  was  at  any  time  impressed  on  the  said  supposed  indenture;  nor 
what  is  the  denomination  or  amount  of  the  stamp  or  stamps  supposed  to 
be  impressed  on  the  said  indenture ;  nor  from  what  &ct  or  £icts  or  in 
what  manner  the  conclusion  of  law  in  the  said  examinations  contained, 
that  the  said  indenture  is  duly  stamped,  is  or  ou^t  to  be  drawn." 

A  copy  of  the  indenture,  which  was  annexed  to  and  was  to  be  consi- 
dered as  part  of  the  case,  was  sent  by  the  respondents  to  the  appellants 
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as  part  of  the  ezaminatioDS ;  but  such  copy  did  not  in  any  manner  show 
vrhether  any  or  what  stamp  was  impressed  upon  the  indenture.  And  the 
examinations  contained  no  statement  or  evidence  as  to  premiums  or  con- 
sideration>  or  stamp,  except  that  before  set  forth.  At  the  trial,  the  objec- 
tions were  argued  and  overruled,  subject  to  the  opinion  of  this  court  as  to 
their  validity.  If  the  court  should  be  of  opinion  thai  the  objections  or  any 
of  them  ought  to  have  prevailed,  the  orders  of  sessions  and  of  removal 
were  to  be  quashed :  otherwise  to  be  confirmed. 

Pashlsy  and  Overend^  in  support  of  the  order  of  sessions.  The  stamp 
is  no  part  of  the  indenture ;  and  all  that  is  necessary  to  be  sent  is  a  copy 
of  the  examination,  of  which  the  indenture  forms  a  part.  It  cannot  there* 
fore  be  contended  that  the  respondents  have  not  performed  the  requisites 
of  Stat.  4  t  6  W.  4,  c.  76,  s.  79,  *as  to  sending  a  copy  of  the  r«ooQ 
examination.  And  the  statement  that  the  indenture  was  *^  duly  ^ 
stamped"  is  sufficient  for  the  other  purpose  alleged  in  the  ground  of  ap- 
peal not  to  have  been  fulfilled,  namely,  showing  that  a  settlement  could 
be  obtained  under  it,  and  that  it  was  rightly  received  in  evidence  before 
the  removing  justices.  In  Rex  v.  East  Knoyle^  Burr.  S.  C.  151 ;  S.  C. 
2  Bott,  481,  pi.  598,  where  the  sessions  stated  in  the  case  that  it  did  not 
appear  that  certain  indentures  (received  in  evidence)  were  stamped,  it  was 
held  that  they  were  rightly  received,  inasmuch  as  it  did  not  appear  that 
they  were  not  stamped. 

Hall  and  J,  T,  Ingham^  contri.  This  indenture  came  within  the  requi- 
sitions of  Stat.  8  Ann.  c.  9,  s.  32 ;  Rex  v.  Church  Hulme^  5  B.  &  Ad.  1029, 
note  (a):  and  therefore  it  must  have  been  stamped  (in  order  to  be  admis- 
sible in  evidence)  within  the  time  required  by  that  statute,  namely  within 
six  months  of  the  date ;  otherwise  no  settlement  was  gained.  And  there- 
fore, inasmuch  as  the  examinations  must  disclose  settlement,  it  was  neces- 
sary that  this  fact  should  appear.  [Patteson,  J.  In  Rbx  v.  Church  Hulme^ 
the  negative  was  shown,  namely  that  the  indenture  was  not  stamped 
within  the  proper  time.  How  could  the  affirmative  appear  on  the  exami- 
nations ?]  A  strong  presumption  in  favour  of  it  would  be  afforded  by  the 
date  impressed  on  the  stamp ;  and  therefore  that,  at  all  events,  should  have 
been  given.  So  should  the  amount  of  the  stamp :  for,  whether  that  amount 
he  sufficient  or  not  within  the  acts,  is  a  conclusion  of  law,  not  a  statement 
of  fact.  And  the  words  ^duly  stamped"  will  not  help  the  deficiency ;  for 
they  are  a  statement  of  a  legal  conclusion,  *likethe  word  <«  charge-  r*gQi 
able"  in  Regina  v.  High  BiddngUmy  3  Q.  B.  790,  note  (a),  and  ^ 
therefore  inadmissible  as  evidence.  The  word  <<  duly"  has  been  repeat- 
edly held  not  to  supersede  the  necessity  of  stating  the  facts  from  which 
such  conclusion  has  been  drawn :  Rfigina  v.  LfwUy  1  Dowl.  &  L.  822. 
There  is  no  provision  enabling  parishes  to  which  removals  take  place  ta 
inspect  documents  used  for  the  purpose  of  such  removals:  consequently, 
if  distinct  information  as  to  the  stamp  is  withheld,  the  parish  is  driven  of 
necessity  to  an  appeal. 
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provided  for  its  enforcement.  The  corresponding  sections  in  stat.  6  & 
7  Vict.  c.  73y  are  the  35tb  and  36thy  which  also  point  out  the  specific 
punishment,  not  indeed,  as  before,  a  pecuniary  penalty,  but  a  punidi 
ment  for  contempt  of  court.  The  inability  to  recover  the  fees  is  commoo 
0OQfi.^  to  both  statutes.  The  legislature  cannot,  in  either  case,  *have 
intended  to  make  the  offence  indictable :  the  disqualificatioa  for 
the  recovery  of  fees  would  then  have  been  superfluous.  Besides,  the 
prohibition  in  sect.  2  of  stat.  6  &  7  Vict.  c.  73,  is  absolute  ;  the  clauses 
as  to  the  penalties,  in  sects.  35,  36,  contain  an  exception  of  the  case 
where  the  party  is  himself  plaintiff  or  defendant ;  if  sect.  2  is  to  be  con- 
strued as  creating  a  misdemeanour,  indictable  under  that  cbuse,  the 
offence  will  be  committed  by  an  act  which,  the  legislatare  cleariy  did 
not  intend  to  punish.  [Patteson,  J.  How  can  a  man  act  as  his  owb 
attorney  ?]  The  prohibition  in  sect.  2  includes  commencing,  cairying 
on,  soliciting  or  defending  <<any  action,  suit,  or  other  proceeding." 
[Lord  Denman,  C.  J.  The  words  «  as  such  attorney  or  solicitor"  clesrlj 
run  on  throughout  the  first  part  of  the  section.  Patteson,  J.  The  omission 
of  those  words  in  sects.  35  and  36  made  it  necessary  to  insert  the  excep- 
tion there.  Lord  Denman,  C.  J.  Without  that,  the  legislature  would 
have  been  enacting  that  a  man  should  not  recover  fees  from  himself. 
Patteson,  J.  I  do  not  find  any  clause  making  it  a  contempt  to  practise 
in  Quarter  Sessions.](a)  Sect.  25  of  stat.  2  G.  2,  c.  23,  which  is  mpari 
materia,  shows  that  the  Quarter  Sessions  are  included  in  the  general  words. 
The  practising  at  petty  sessions  is  not  indeed  included  :  probably  it  was 
assumed  that  no  such  practice  would  be  allowed  by  the  justices ;  or,  ia 
in  that  case,  it  may  have  been  thought  that  the  general  inability  to  reco- 
ver the  fees  would  be  a  sufficient  punishment.  [Patteson,  J.  In  stat 
6  &  7  W.  4,  c.  86,  under  which  the  defendant  was  convicted  of  a  misde> 
*8861  ^^^^^^^^  ^^  ^Regina  v.  Price^  11  A.  &  E.  727, 1  think  no  punish- 
ment is  specified  for  the  offence  which  was  there  charged  in  the 
indictment,  refusing  information  to  the  registrar  touching  the  particulars 
of  a  birth.]  That  accounts  for  the  decision,  and  distinguishes  the  case 
from  the  present.  It  has  sometimes  been  attempted  to  qualify  the  geoe- 
ral  principle,  that  a  statute  prohibiting  or  commanding  an  act  on  pain  of 
a  specific  punishment  does  not  thereby  create  a  misdemeanour  which  can 
be  the  subject  of  a  general  indictment,  by  suggesting  that,  where  the 
clause  imposing  the  specific  punishment  is  separate  from  the  enacting 
or  prohibitory  clause,  the  principle  does  not  apply.  But  that  has  aerer 
been  judicially  held :  aikd  this  case  must  be  governed  by  the  general 
principle  to  be  collected  from  CasUe*s  Casey  Cro.  Jac.  643  ;(i)  Bex  ▼. 
Wrighty  1  Bur.  543 ;  and  the  two  cases,  there  cited,  of  Bex  v.  Pensox, 
(reported  in  2  Sess.  Ca.  224^)  and  Rex  v.  Malardy  (reported  in  2  Sess.  Ca. 

(a)  Sir  F.  Thesigeri  Attorney-General  for  the  eiown,  obsenred  that  this  was  don»  cs* 
pressly,  as  to  coum7  ccarts,  by  sect.  36. 

(t)  See  Maifor  o/Licl^kid  v.  SttM^scm,  antd,  p.  65 
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12.)  In  Rex  v.  Wrigkty  Crojion's  Casty  1  Mod.  34,  was  said  not  to 
be  law.    Some  parts  of  the  judgments  of  the  court  in  Rex  v.  Harris^ 

4  T.  R.  202,  appear  indeed  to  contradict  this  principle ;  but  there  no 
specific  punishment  was  prescribed  for  the  particular  oflence  charged  in 
the  indictment.  The  act  here  complained  of  is  not  one  of  a  public^  na- 
ture, nor  morally  wrong,  in  the  absence  of  statatory  prohibition.     Stat. 

5  &  6  W.  4,  c.  76,  s.  69,  provides  that  notice  shall  be  given  of  all  meet- 
ings of  town  councils  except  the  four  quarterly  meetings ;  but  would  it 
be  an  indictable  misdemeanour  to  hold  a  council  without  such  notice  ? 
Many  provisions  respecting  attorneys  are  merely  with  a  view  to  the 
^revenue.  [Sir  F,  IT^esigerf  Attorney-General,  referred  to  stat.  r«Q07 
22  G.  2,  c.  46,  s.  12.]  That  assigned  the  penalty  of  50/.  to  the  ^ 
supposed  offence  here  charged :  the  clear  inference '  is,  that  it  is  no  mis- 
demeanour. Stat.  3  &  4  W.  4,  c.  103,  s.  2,  prohibits  the  employment 
of  persons  under  a  certain  age  in  factories  for  more  than  a  certain  num- 
ber of  hours ;  sect.  29  imposes  a  penalty  on  the  parents,  and  sect.  31  on 
the  employer,  for  the  contravention  of  this  act.  Could  the  parents  or 
employers  be  indicted  for  a  misdemeanour?  Stat.  7  &  8  Vict.  c.  112, 
8.  2,  prohibits  the  masters  of  ships  from  carrying  out  seamen  without  a 
written  agreement  specifying  certain  particulars ;  sect.  4  imposes  a  pe- 
cuniary penalty.  Could  the  master  be  indicted  for  a  misdemeanour  on 
the  ground  that  the  agreement  did  not  exactly  fulfil  the  requisites  of  the 
statute  ?  The  proper  control  of  the  practice  here  is  lodged  in  the  discre- 
tion of  the  court,  who  are  to  visit  the  contravention  of  the  statute  as  a 
contempt. 

Sir  F,  Thesigeff  Attorney-General,  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  I  am  of  opinion  that,  wherever  a  person  does  an 
act  which  a  statute,  on  public  grounds,  has  prohibited  generally,  he  is 
liable  to  an  indictment.  I  quite  agree  that,  where,  in  the  clause  contain- 
ing the  prohibition,  a  particular  mode  of  enforcing  the  prohibition  is  pre- 
scribed, and  the  offence  is  new,  that  mode  only  can  be  pursued.  The 
case  is  then  as  if  the  statute  had  simply  declared  that  the  party  doing  the 
act  was  liable  to  the  particular  punishment.  But,  where  there  is  a  dis- 
tinct absolute  prohibition,  the  act  is  indictable.  Here  the  clauses  autho* 
ri2dng  the  ^punishment  by  a  proceeding  for  contempt  are  quite  rtogo 
distinct  from  the  prohibitory  clause.  The  arguments  deduced 
from  the  structure  of  particular  statutes  cannot  pmvail :  perhaps  many 
of  these  statutes  do  contain  superfluous  provisions.  No  inference  can  be 
drawn  here  from  the  clauses  which  declare  the  act  a  contempt.  Under 
the  former  statute,  there  was  a  pecuniary  penalty :  the  present  act  hdds 
out  no  such  inducement  to  the  prosecution  of  the  offence ;  and  sects.  36 
and  36  have  (I  think,  very  unfortunately)  introduced  the  declaration  that 
the  fact  shall  be  punishable  as  a  contempt,  and  that  the  fees  shall  not  be 
recoverable.  Both  these  provisions  were  unnecessary.  There  would 
obviously  be  a  contempt  in  such  an  act,  and  no  costs  could  be  recovera* 
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ble :  these  consequences  would  follow  from  the  mere  prohibition.  The 
not  obtaining  a  stamp  where  the  act  requires  it,  is  a  factitious  offence: 
as  to  that  perhaps  an  express  enactment  might  be  necessary  to  make  the 
omission  a  contempt.  But  no  such  conclusion  arises  as  to  the  practising 
without  being  admitted.  I  think  the  true  rule  is  laid  down  in  Rex  r. 
Wright^  1  Bur.  543.  Lord  Mansfield  uses  Terjr  general  terms:  but  it 
is  afterwards  said  by  the  other  judges,  and  he  seems  to  acquiesce  in  it, 
that  a  general  prohibitory  clause  supports  an  indictment,  «  though  there 
be  afterwards  a  particular  provision,  and  a  particular  remedy  given." 
The  decision  in  Crqflan^s  Casey  1  Mod.  34,  has,  one  might  almost  say, 
become  infamous.  There  the  substantive  clause,  17  C.  2,  c.  2,  s.  3, 
simply  prohibited  the  act  upon  pain  of  a  pecuniary  forfeit :  there  was  not 
the  least  ground  for  holding  it  indictable :  the  contrary  principle  had  been 
laid  down  in  Costless  Casey  Cro.  Jac.  643. 

*8891        *Patteson,  J.    I  am  entirely  of  the  same  opinion.     Though 
there  is  no  distinct  decision  on  the  point,  the  authorities,  as  sum- 
med  up  by  Mr.  Williams  in  note  {g)  to  Rex  v.  Dickenson^  1  Wms.  Saund. 
135  b,  establish  the  principle. 
Williams  and  Wightman,  Js.,  concurred. 

Judgment  for  the  Crown. 


The  QUEEN  against  The  Inhabitants  of  fflGH  BICKINGTON. 

Wednesday y  ^pril  29th. 

On  trial  of  an  appeal  against  an  order  of  removal,  it  appeared  that  one  of  the  documents 
transmitted  with  the  examinations  purported  to  be  the  copy  of  a  ceitifioate.  It  followed 
the  form  in  scbed.  (C)  to  stat  7  &  8  VicL  c.  101 ;  a  proper  execution  of  the  certificate  ap- 
peared, according  to  sect  69 ;  and  the  names  of  the  paupers  therein  corresponded  with  tlie 
names  of  the  paupers  in  the  order  of  removal.  On  it  was  written  a  copy  of  a  statement, 
signed  by  two  justices  of  the  same  county,  and  bearing  the  same  names,  with  the  remov- 
ing justices,  and  which  declared  that  the  certificate  was  received  by  them  in  evidence  on 
a  day  named.  The  day  was  that  of  the  date  of  the  order  of  removal.  The  statement 
did  not  show  that  the  certificate  was  received  in  the  matter  of  the  particular  coraplaiot 
The  examinations  stated  no  chargeability,  and  did  not  refer  to  the  certificate.     BM: 

That  the  transmission  of  tlie  copies  of  examinations,  and  copy  of  the  certificate,  thus  vouched, 
were  sufficient  to  satisfy  the  requisites  of  stat  4& 5  W.  4,  c.  76,  s.  70 ;  and  that  the  copies 
contained  sufficient  evidence  of  the  paupers  being  chargeable  and  of  the  chargeaUlhy 
having  been  proved  before  the  removing  justices. 

On  appeal  against  an  order  of  two  justices,  whereby  Ann  Ford,  wife 
of  John  Ford,  and  Thomas,  &c.,  her  children,  (after  named,)  were  re* 
moved  from  the  parish  of  Atherington  to  the  parish  of  High  Bickington, 
both  in  Devonshire,  the  sessions  confirmed  the  order,  subject  to  a  case 
which,  so  far  as  relates  to  the  point  decided  by  this  court,(a)  was  as 
follows : 

The  order  of  removal  was  regularly  sent  by  Atherington  to  High  Bick- 

(a)  Several  points  were  raised  by  the  case ;  but  the  counsel  for  the  appellants  abandoned 
all,  except  that  on  which  the  decision  toc^  place. 
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ingtoiiy  and  recited  a  complaint  by  the  ^parish  officers  of  Ather-  rvogn 
ingtoni  <<  nnto  us,  whose  hands  and  seals  are  hereunto  set,  two  ■- 
of  her  majesty's  justices  of  peace  in  and  for  the  county  of  Devon  afore- 
said, (whereof  one  is  of  the  quorum,)  that  Ann  Ford,  wife  of  John  Ford, 
and  Thomas,  aged  about  nine  years,  Mary  Ann,  aged  about  seven  years, 
Triphena,  aged  about  four  years,  and  John,  aged  about  one  year,  her 
children,  lately  entered"  into  Atherington,  &c.,  «  and  have  become  ac- 
tually chargeable"  to  Atherington ;  and  it  found  the  complaint  to  be  true, 
and  adjudged  the  settlement  to  be  in  High  Bickington,  and  ordered  the 
parishes  respectively  to  remove  and  to  receive  the  paupers.  « Given 
under  our  hands  and  seals,  the  13th  day  of  September,  in  the  eighth 
year  of  our  sovereign  Lady  Victoria,  by  the  grace,"  &c.,  "  and  in  the 
year  of  our  Lord,  1844.    John  Dene,  (l.  s.)    Jabies  Whyte,  (l.  s.") 

With  the  order  was  sent  a  notice,  signed  by  the  churchwardens  and 
overseers  of  Atherington,  stating  that  the  jfive  paupers,  naming  them,  had 
become  chargeable  to  Atherington,  and  that  the  order  had  been  obtained; 
it  a  copy  of  which  order,  and  also  a  copy  of  the  examinations  and  certi- 
ficate of  chargeability,  on  which  the  same  was  made,  are  herewith  sent." 

The  copies  of  the  said  examinations,  which  purported  to  be  taken  on 
12th  September,  1844,  and  of  the  certificate,  were  sent,  as  stated,  and 
were  set  out  in  the  case.  The  examinations  contained  no  evidence  of 
chargeability,  and  did  not  refer  to  the  certificate.  The  copy  of  the  certi- 
ficate was  as  follows. 

«<  The  board  of  guardians  of  the  poor  of  the  Barnstaple  union,  in  the 
county  of  Devon,  do  hereby  certify  that,  on  the  7th  day  of  September, 
instant,  Ann  Ford,"  &c.  (describing  the  five  paupers  verbatim  as  was 
done  in  the  *order  of  removal)  <<  became,  and  now  are,  chargea-  r«oQt 
ble  to  the  parish  of  Atherington  in  the  said  union.  In  testimony 
whereof  the  common  seal  of  the  said  guardians  is  hereunto  affixed,  at  a 
meeting  of  their  board,  this  13th  day  of  September,  1844.  (l.  s.)  A.  S. 
WiLLETT,  presiding  chairman  of  the  board.  Countersigned  by  J.  S.  Clay, 
clerk  to  the  board  of  guardians  of  the  Barnstaple  union." 

«  This  certificate  was  received  in  evidence  by  us,  two  of  her  majesty's 
justices  of  the  peace  for  the  county  of  Devon,  and  acting  therein,  the 
13th  day  of  September,  1844.  John  Dene,  James  White." 

The  paper  which  purported  to  be  a  certificate  of  chargeability  appeared 
to  be  a  copy :  the  signatures  were  copies :  and  the  place  of  the  seal  was 
marked  with  the  letters  (L.  S.) 

The  following  were  among  the  grounds  of  appeal. 

That  the  examinations  contained  no  sufficient  evidence  that  the  paupers,' 
or  any  or  either  of  them,  were,  at  the  date  of  application  for,  or  making 
of,  such  order,  chargeable  to  the  parish  of  Atherington.  And  that  it 
does  not  appear,  by  the  said  examinations,  that  any  certificate  of  the 
chargeability  of  the  said  paupers,  or  any  or  either  of  them,  was  produced 
or  proved  before  the  justices  at  the  making  of  the  said  order  of  removal 

2u2 
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At  the  trial  of  the  appeal,  the  appellants  admitted  that  the  fcrm 
of  the  abo?e  certificate  was  suflkiently  in  confonDity.  with  the  words 
of  Stat,  7  &  8  Vict,  c.  101,  s.  69.  They  contend  that  the  present  exami> 
nation  did  not  sufficiently  show  that  the  chargeability  oi  the  paupers  was 
ever  legally  proved  before  the  removing  magistrates ;  and  that  it  did  not 
appear,  by  any  legal  evidence,  that  the  paupers  named  in  the  copy  of 
*8921  ^^<^ific^^®  ^^^^  ^^  *same  parties  touchbg  whose  settlement  the 
said  examinations,  and  the  said  order  of  remoral,  of  the  12th 
and  13th  days  of  September,  1844,  were  respectively  taken  and  made. 
The  sessions  overruled  the  objections. 

If  this  court  should  be  of  opinion  that  the  sessions  were  right  in  overruling 
the  objection,  the  order  of  sessions  was  to  be  confirmed ;  if  not,  the  order 
of  removal  and  order  of  sessions  to  be  quashed. 

Jm  Greenwood^  (with  whom  was  BatDe^)  in  support  of  the  order  oi 
sessions.  It  is  objected  that  the  certificate  does  not  purport  to  have  been 
made  in  the  matter  of  the  settlement  of  these  paupers,  or  so  received  by 
the  justices.  But  the  statute  7  &  8  Vict.  c.  101,  s.  69,  and  the  form  in 
schedule  (C)  to  that  act,  have  been  strictly  followed.  The  certificate  is 
«  sufficient  proof  of  the  truth  of  all  the  statements  contained  in  such  ceiti* 
ficate."  No  oath,  and  consequently  no  jurat,  is  required.  On  the  other 
side,  reliance  will  be  placed  upon  B^ina  v.  Sfnpsion  upon  Staur^  6  Q.  B. 
119.  There  it  was  necessary  that  the  examinations  should  be  swora; 
and  the  objection  arose  on  the  jurat.  In  this  case  the  certificate  appears 
to  be  exhibited  on  the  same  day  as  that  on  which  the  order  is  made,  to 
two  justices,  who  are  identified,  by  their  names  and  description  of  office, 
with  the  justices  making  the  order :  and  the  identity  of  the  paupers  appears 
by  the  date  and  by  the  names,  one  of  which,  Triphena,  is  unusual.  The 
case  falls  within  the  principle  of  a  large  class  of  decisions  as  to  intend- 
ment, which  include  Rex  v.  Thompson^  2  T.  R.  18,  23  ;(a)  Rex  v.  Lovety 
*8931  ^  ^'  ^'  ^^^ '  ^^  ^'  Swallow,  8  T.  R.  284  ;  iter  •v.  Crisp,  7  East, 
-'  389,  393.  In  Rex  v.  Benwell,  6  T.  R.  76,  tiie  identity  of  dates 
did  not  appear.  The  magistrates  here  were  entitled,  upon  what  came 
before  them,  to  refer  the  certificates  to  the  paupers ;  they  could  indeed 
refer  it  to  no  one  else :  oral  evidence,  stating  the  relief  of  paupers  bear- 
ing  these  names  by  the  parish,  would  unquestionably  have  furnished 
sufficient  grounds  for  the  sessions  to  assume  the  identity :  and  what  dis- 
tinction can  there  be,  in  this  respect,  between  oral  evidence  and  a  certi- 
ficate ?  In  Reg.  v.  Stowfordy  2  Q.  B.  526,  the  court  refused  to  presume 
that  <<  one  Mr.  Jackman,"  named  in  the  grounds  of  appeal,  was  identical 
with  «<  Mr.  Jackman,"  named  in  the  examination.  But  that  was  not,  as 
this  is,  a  question  of  evidence :  the  point  arose  on  the  legal  construction 
of  thp  grounds  of  appeal. 

(He  was  then  stopped  by  the  court.) 

Merivakf  contr&.     It  was  necessary  to  prove,  on  the  appeal,  that  the 

(a)  See  Rtx  y.  SStonf,  1  East,  639,  048,  note  \i). 
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removing  justices  had  before  them  ericlence  of  chargeability.  And  such 
evidence  ought,  hy  stat.  4  &  5  W.  4,  c.  76,  to  be  sent  to  the  appellants. 
But  the  appellants  here  hitve  had  no  means  of  ascertaining  the  fact  that 
any  such  evidence  was  before  the  justices.  The  proper  course  would 
have  been  to  identify  the  paupers  by  the  examination  of  the  party  pro- 
ducing the  certificate,  and  to  annex  the«  certificate  to  such  examination, 
as  is  done  in  the  case  of  other  documents.  The  paper  sent  is  a  mere 
copy :  it  is  not  a  document  shown  to  have  been  before  the  two  justices 
who  made  the  order.  The  circumstances  suggested  as  showing  identity 
are  insufficient,  according  to  Regina  v.  *Shipshn  upon  Stour^  6  Q. 
B.  119.  Regina  v.  Shwfard,  2  Q.  B.  526,  and  Regina  v.  HoWy 
11  A.  &  £.  159,  are  to  the  same  effect.  Rigina  v.  Stodcton,  7  Q.  B.  520, 
shows  how  strictly  the  words  deagnating  the  justices  are  to  be  construed. 
The  dates  are  relied  upon,  as  showing  the  identity,  both  of  the  justices 
and  of  the  paupers.  But  the  cases  referred  to  in  support  of  this  argu- 
ment were  reviewed  in  Regina  v.  Tordojtj  5  Q.  B.  933,  and,  so  far  as 
applicable  to  the  present  question,  were  overruled.  Where  a  previous 
conviction  is  insisted  upon,  oral  evidence  is  required  to  identify  the 
prisoner  with  the  person  named  in  the  certificate  under  stat  7  &  8  G.  4, 
c.  28,  s.  11. 

Rawe  mentioned  Regina  v.  St.  Anne,  Westmineter^  7  Q.  B.  245. 

Lord  Denman,  C.  J.    We  have  no  doubt. 

Pattesok,  Wiluams,  and  Wightman,  Js.,  concurred. 

Orders  confirmed. 


'ROGERS  against  GRAZEBROOK  and  Another.  Friday,  May  1st  [*895 

In  trespass  quare  clausum  fregit,  the  plaintiff  made  title  under  a  mortgage  deed  of  March  6th, 
1840,  by  which  the  mortgagor,  H.,  demised  premises  to  the  plaintiff  fVom  thenceforth  for 
a  certain  term,  subject  to  a  proviso  that  the  demise  should  cease  and  be  void  if  H.  paid 
principal  and  interest  by  March  6th|  1841,  and  interest  at  stated  periods  in  the  meantime; 
and  to  another  proviso,  empowering  plaintiff  to  sell  (aAer  three  months'  notice)  if  default 
should  be  made  in  payment  of  principal  and  interest  at  the  times  named.  Then  followed 
covenants  (among  others)  by  H.  to  plaintiff,  for  pajrment  of  principal  and  interest  at  the 
days  appointed,  and  that,  at  any  time  after  default  made  in  such  payment,  it  should  be 
lawful  ibr  plaintiff  peaceably  and  quietly  to  enter  upon  the  premises,  and  from  thence- 
forth, for  the  residue  of  the  term,  to  hold  the  same  and  take  the  rents  and  profits  without 
lawful  interruption  from  H.  or  any  other  person,  &c. 

On  pleadings  in  trespass,  setting  forth  the  deed,  and  showing  that  plaintiff  had  entered  upon 
the  mortgaged  premises  after  the  execution  of  the  deed  but  before  March  6th,  1841,  and 
before  default  in  payment,  and  raising  the  question  whether  or  not  he  had  a  right  so  to 
enter, 

Bddf  that  the  deed  gave  power  to  the  mortgagee  to  enter  before  defiralt,  and  before  the  day 
named  for  any  payment. 

Taesfass  for  breaking  and  entering  plaintiff's  messuage,  continuing 
therein,  and  taking  and  converting  the  issues  and  profits,  &c. 

Plea  3.  That,  before  the  first  of  the  times  when,  &c.,  to  wit,  on,  &c., 
George  Taylor  was  seised  in  his  demesne  as  of  fee  of  the  close  on  which 
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the  said  messuage  is,  and  at  the  times  when,  Jtc.,  was  8tan3ing,  andy 
being  so  seised,  demised  the  close  to  Charles  Berners,  his  executors,  ad- 
ministrators, and  assigns,  from  29th  September,  1804,  to  the  full  end,  &c., 
of  ninety-seven  years  thence  next,  &c.:  and  Berners  entered  and  was  pos- 
sessed, and  demised  the  close  to  Kerrison  for  sixty-one  years,  and  Kerri- 
son  to  Reddell  for  twenty-one ;  that  Reddell  became  bankrupt,  and  hit 
assignees  accepted  his  lease  and  assigned  the  residue  of  his  term  (tweaty- 
one  years,  from  December  25th,  1835)  to  Freeman,  who  demised  to 
Reuben  Hunt  for  seventeen  years  (wanting  fourteen  days)  from  December 
25th,  1839 ;  that  Hunt  entered  and  built  the  messuage  upon  the  said  close; 
that  he  afterwards  became  bankrupt,  and  the  defendants  were  chosen 
*8961  ^ss^g^^^s  ^y  ^h^  creditors ;  and  they,  and  Cannan,  the  ^official 
assignee,  before  any  of  the  times  when,  &c.,  accepted  Hunt's 
lease,  and  elected  to  become  assignees  of  his  term,  and  by  reason  thereof 
they,  with  Cannan,  became  lawfully  entitled  to  and  possessed  of  the  said 
messuage  as  forming  part  of  Hunt's  estate  at  the  time  when  he  became 
bankrupt.  Averment,  that,  while  defendants  and  Cannan  were  so  enti- 
tled and  possessed,  the  plaintiff,  claiming  title  to  the  possession  of  the 
premises  under  colour  of  a  certain  fraudulent  and  void  lease  to  him 
thereof  made  by  Hunt  with  intent  to  cheat  the  creditors  and  assignees, 
whereas  nothing  of  or  in  the  said  messuage  ever  passed  to  plaintiff  by 
such  lease,  afterwards,  and  before  the  first  of  the  times,  &c.,  and  while 
defendants  and  Cannan  were  entitled,  &c.,  to  wit,  on,  &c.,  entered  into 
the  messuage  and  was  possessed  thereof;  and  thereupon,  &c.:  justifica- 
tion by  defendants  in  their  own  right  as  assignees  of  Hunt,  and  also  as 
servants  to  Cannan.    Verification. 

Replication  to  plea  3.  That,  after  the  demise  by  Freeman  to  Hunt, 
and  before  Hunt's  bankruptcy,  and  while  he  was  possessed,  &c.,  to  wit, 
on  March  6th,  1840,  Hunt,  by  indenture  between  him  and  plaintiff  of  that 
date,  (profert,)  demised  the  messuage,  &c.,  to  plaintiff  for  all  the  residue, 
except  the  last  day,  of  Hunt's  term,  which  term  so  granted  to  plaintiff 
was  in  full  force  at  the  times  when,  &c.;  by  virtue  of  which  demise,  and 
while  the  same  was  in  force,  and  after  Hunt's  bankruptcy,  and  after  de- 
fendants and  Cannan  had  become,  and  while  they  were  possessed  of  the 
messuage,  &c.,  and  before  the  times  when,  &c.,  to  wit,  on,  &c.,  plaintiff 
entered  into  and  was  possessed  of  the  messuage  for  the  term  granted  to 
him,  whereof  defendants  had  notice;  and  that  afterwards,  and  while  plain- 
•8971  ^^^  ^^^  ^  possessed,  to  wit,  at  the  times  •when,  &c.,  defendants 
of  their  own  wrong  committed  the  trespasses,  &c.    Verification. 

Rejoinder,  craving  oyer  of  the  last-mentioned  deed,  which  was  then  set 
out.  The  material  parts  were  as  follows.  The  indenture,  dated  6th 
March,  1840,  between  Hunt  of  the  one  part,  and  Rogers,  the  plaintiff,  of 
the  other  part,  recited  the  lease  by  Freeman  to  Hunt ;  that  Hunt  was  in- 
debted to  Rogers  in  500/.  for  money  lent,  and  for  securing  that  sum  and 
all  such  other  sum  and  sums  as  Hunt  might  afterwards  owe  to  Rogers, 
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(not  exceeding  in  the  whole  lOOO/.,)  with  interest,  had  agreed  to  execute 
an  assignment  to  Rogers  by  way  of  mortgage.  It  was  therefore  witnessed 
that,  in  pursuance  of  the  agreement,  and  for  securing,  &c.|  Hunt  granted, 
bargained,  sold,  and  demised  to  Rogers,  his  executors,  &c.,  all  the  pieces 
of  ground,  buildings,(a)  &c.,  described  in  the  recited  lease,  then  in  the 
occupation  of  George  Scammell,  &c.,  habendum  to  Rogers,  his  executors, 
&c.,  from  thenceforth  for  all  the  residue  of  the  term  of  seventeen  years, 
wanting  fourteen  days,  granted  by  the  lease,  except  the  last  day  of  that 
term,  subject  nevertheless  to  the  provisoes,  &c.,  after  contained.  Pro« 
vided  always,  and  it  was  thereby  agreed  and  declared  between  and  by 
the  said  parties,  that,  if  Hunt,  his  heirs,  executors,  &c.,  do  and  shall,  on 
or  before  the  6th  day  of  March  which  will  be  in  1841,  pay  or  cause  to 
be  paid  to  Rogers,  his  executors,  &c.,  the  sum  of  500/.  of  lawful  money, 
&c.,  with  interest,  &c.,  together  also  with  all  such  further  sum  or  sums  of 
money  as  Hunt  shall  at  any  time  or  times  hereafter  owe  to  Rogers  on  any 
account  whatsoever,  (not  exceeding,  &c.,)  with  interest,  &c.,  and  if  Hunt 
*do  and  shall,  in  the  meantime  and  until  the  said  sum  of  500/.  r«o9o 
and  such  further  sum,  &c.,  shall  be  fully  paid  and  satisfied,  pay 
the  interest  of  the  same  moneys  respectively  by  equal  quarterly  payments 
on,  &c.,  then,  and  in  that  case,  these  presents  and  the  demise  and  assign- 
ment hereby  made,  and  every  thing  herein  contained,  shall  cease  and  be 
void.  Proviso  and  agreement :  <<  That,  in  case  default  shall  be  made  in 
payment  of  the  said  sum  of  500/.,  and  such  further  sum  and  sums  of  mo- 
ney as  aforesaid,  or  the  interest  thereof,  or  any  part  thereof,  respectively, 
at  or  on  the  days  or  times  hereinbefore  appointed  for  payment  thereof, 
then  that  it  shall  be  lawful  for  the  said  T.  Rogers,  his  executors  or  ad- 
ministrators, immediately  or  at  any  time  or  times  thereafter,  of  his  or  their 
own  authority,  and  without  the  consent  or  concurrence  of,  or  any  further 
power  from  the  said  R.  Hunt,  his  executors,"  &c.,  «  to  make  sale  of  the 
said  leasehold  and  other  premises  hereinbefore  demised  and  assigned, 
with  their  appurtenances,  or  any  part  thereof,"  &c.,  for  the  most  money 
that  can  then  be  reasonably  obtained,  &c.,  and  to  apply  the  moneys  to 
arise  from  such  sale  in  discharge  of  expenses,  &c.,  and  in  repayment  to 
himself  of  the  said  500/.  and  such  further  sum  and  sums,  &c.,  and  the 
interest,  &c.,  and  to  pay  the  residue  to  Hunt,  his  executors,  &c.,  and  if 
any  part  of  the  premises  shall  remain  undisposed  of,  then,  on  request  by 
Hunt,  his  executors,  &c.,  to  assign  or  surrender  the  same  to  him  or  them, 
discharged  from  all  encumbrances,  &c.,  to  be  done  or  committed  by  Ro- 
gers, his  executors,  &c.  Proviso :  That  no  sale  shall  be  made  without 
three  months'  notice  by  Rogers,  his  executors,  &c.,  requiring  payment, 
&c.  Proviso  and  agreement :  That  the  power  of  sale,  or  any  *other  r^goQ 
matter  herein  contained,  shall  not  prejudice  or  afiect  the  right  of  ^ 
Rogers,  his  executors,  &c.,  to  foreclose  the  equity  of  redemption  of  the 
premises  or  of  the  unsold  parts  thereof  for  the  time  being  after  any  default 

(a)  There  was  also  an  aMignment  of  fixtures,  on  which  nothing  now  turns. 
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ia  payment  of  the  500f«  and  of  such  further  sam,  &g.,  and  the  interest,  &c., 
or  of  so  mach  thereof  as  shall  then  remain  due  for  three  calendar  months 
next  after  payment  shall  have  been  required  by  notice  in  writing,  &c. 
Covenants  by  Hunt  to  Rogers  to  pay  him,  his  executors,  &c.,  the  500/. 
and  such  further  sum,  &c.,  with  interest  for  the  same  respectively  after 
the  rate  and  at  the  times  appointed  for  payment  in  the  proviso  for  redemp- 
tion of  the  premises  or  for  determining  the  term :  that  the  lease  is  valid, 
&c.:  and  that,  while  the  500/.,  &c.,  or  the  interest  shall  remain  owing 
upon  this  security.  Hunt,  his  executors,  &c.,  shall  and  will  pay,  perform, 
and  keep  the  rents,  covenants,  and  agreements,  by  and  in  the  said  inden- 
ture of  lease  reserved  and  contained,  and  indemnify  and  save  harmless 
Rogers,  his  executors,  &c.,  and  the  demised  premises,  from  and  against 
the  payment  and  performance  thereof  respectively,  and  from  and  against 
all  actions,  suits,  &c.,  on  account  of  the  non-payment  or  non-performance 
thereof,  and  all  loss,  costs,  &c.,  in  respect  of  any  such  action,  &c.  Cove- 
nant for  title  in  Hunt  to  demise  and  assign.  Further  covenant  by  Hunt 
to  Rogers :  <*  That,  at  any  time  after  default  shall  be  made  in  payment 
of  the  said  sum  of  500/.,  or  of  such  further  sum,"  &c.,  »  or  the  interest 
thereof  respectively,  contrary  to  the  proviso  and  covenant  hereinbefore 
contained,  it  shall  be  lawful  for  the  said  T.  Rogers,  his  executors,"  &c., 
«  peaceably  and  quietly  to  enter  into  and  upon  the  said  leasehold  pre- 
mises hereby  demised,  or  any  part  thereof,  and  from  thenceforth  for  all 
*9001  ^^  ^^^^  residue  of  the  said  term  of  *years  thereof  granted  as  afore* 
said,  except  the  last  day  thereof,  to  hold  and  enjoy  and  receive 
and  take  the  rents  and  profits  thereof,  and  of  every  part  thereof,  to  and 
for  his  and  their  own  use  and  benefit,  without  any  lawful  interruption 
whatsoever  from  or  by  the  said  R.  Hunt,  his  executors  or  administrators, 
or  any  other  person  or  persons  whomsoever,  and  that  free  from,  or  other- 
wise by  the  said  R.  Hunt,  his  heirs,  executors,  or  administrators,  well  and 
sufficiently  indemnified  and  protected  against,  all  estates,  rights,  interests, 
liens,  charges,  and  encumbrances  whatsoever."  Covenant  for  further 
assurance :  and  covenant  to  assign  for  the  last  day  of  the  term,  if  re- 
quired, &c. 

The  rejoinder,  after  oyer,  stated  that  the  6th  March,  1841,  in  the  said 
proviso  mentioned,  had  not  arrived,  nor  had  default  been  made  by  Hoot 
in  payment  of  the  money  in  the  said  proviso  mentioned  or  any  part  there- 
of, or  of  the  said  interest  or  any  part  thereof,  before  or  at  any  of  the  times 
when,  &c.,  nor  before  or  at  the  time  when  plaintiff  entered  into  and  upon 
the  said  messuages,  &c.,  in  manner,  &c.     Verification. 

Demurrer,  assigning  for  cause :  That  the  plaintiff  had  a  right  to  enter 
and  become  possessed  immediately  after  the  demise  was  made  to  him  by 
the  deed  set  out,  and  before  the  6th  day  of  March ;  and  that  neither  Hunt 
nor  his  assigns  were  entitled,  after  that  demise,  to  the  possession  as 
against  the  plaintiff.    Joinder. 

Plea  4.    After  deducing  title  to  Hunt,  and  averring  his  possession  and 


8  Adolphits  &  Ellis,  N.  S.  900 

Ae  bailding  of  the  messaage  by  him,  as  in  plea  3 :  That,  Hunt  being 
so  {ossessed,  &c.,  afterwards,  on  6th  March,  1840,  and  before  the  first  of 
tte  times  when,  &c.,  by  indenture  between  Hunt  of  the  one  part  and 
plaintiff  of  the  other  part,  (excuse  of  •profert,)  dated  the  day  and  r»QQ| 
year  last  aforesaid.  Hunt  by  way  of  mortgage  demised  the  pre-  '- 
mises  for  all  the  residue  of  his  term  (except  the  last  day)  to  the  plaintifl^ 
subject  nevertheless  to  certain  provisoes,  covenants,  &c.,  in  that  indenture 
contained ;  viz.,  &c.  The  plea  then  recited  the  proviso  of  the  mortgage 
deed  for  determining  the  demise  if  the  principal  should  be  paid  on  or 
before  March  6th,  1841,  and  interest  in  the  meantime,  the  stipulation  for 
power  of  sale  in  case  of  default,  the  proviso  for  notice  before  sale,  the 
reservation  of  power  to  foreclose,  and  the  covenant  by  Hunt  giving  power 
to  the  plaintiff,  on  default  made  in  payment,  to  enter  and  hold  without 
lawful  interruption,  &c.  As  by  the  said  last-mentioned  indenture, 
&c.  Averment,  that  from  the  making  of  the  said  indenture  continu- 
ally up  to  and  until  the  bankruptcy  of  Hunt  after  mentioned,  Hunt 
remained  in  the  actual  possession  of  the  messuages,  &c.,  in  the  de- 
claration mentioned,  and  in  which,  &c.,  according  to  the  true  intent 
and  meaning  of  the  said  indenture  and  of  the  parties  thereto :  And  that 
Hunt,  being  so  in  the  actual  possession,  &c.,  afterwards,  and  before  the 
said  6th  March,  1841,  mentioned  in  the  said  proviso  in  the  said  inden- 
ture contained,  and  also  before  any  default  in  payment,  &c.,  and  before 
die  first  of  the  said  times  when,  &c.  Jbecame  and  was  a  bankrupt,  and 
defendants  and  Cannan  became  and^ere  assignees,  &c.,  as  in  the  third 
plea  mentioned.  And  that  defendants  and  Cannan,  as  assignees  of  Hunt 
as  aforesaid,  afterwards,  and  after  his  bankruptcy,  and  before  any  default 
in  payment,  &c.,  and  before  6th  March,  1841,  and  before  the  first  of  the 
said  times  when,  &c.,  to  wit,  on  8th  September,  1840,  elected  to  accept, 
and  did  accept,  the  estate  and  interest  which  Hunt  at  the  time  of  his 
said  bankruptcy  had  in  *the  said  messuage,  &c.,  in  which,  &c. ;  r^gno 
whereupon,  and  by  means  of  the  premises,  defendants  and  Cannan 
became  and  were  entitled  to  the  possession  of  the  said  messuage,  &c.,  as 
assignees  of  Hunt  as  aforesaid.  Averment,  that,  whilst  defendants  and 
Cannan  were  so  possessed  and  entitled,  as  assignees,  &c.,  to  the  posses- 
sion of  the  said  messuage,  &c.,  the  plaintiff,  claiming  title  to  the  said 
messuage,  &c.,  under  colour  of  a  certain  fraudulent  and  void  lease  to  him 
thereof  made  by  Hunt,  to  wit,  just  before  his  said  bankruptcy,  with  intent 
to  cheat  and  defi^ud  the  creditors  and  assignees  of  Hunt,  pretended  to  be 
thereof  made  to  him  by  Hunt  for  a  certain  term  in  the  said  pretended 
lease  mentioned,  whereas  nothing  of  or  in  the  said  messuage,  &c.,  ever 
passed,  &c.,  afterwards,  and  before  the  first  of  the  said  times  when,  &c., 
and  before  any  default  in  payment,  &c.,  and  before  the  said  6th  March, 
1841,  in  the  said  proviso  mentioned,  and  whilst  defendants  and  Cannan 
were  entitled  to  the  possession  thereof  as  assignees  as  aforesaid,  to  wit, 
on  23d  December,  1840,  entered  into  and  upon  the  said  messuage,  &c.| 
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in  which,  &c.,  and  was  thereof  possessed.    And  thereupon,  &c.:  justifica- 
tion  by  defendants  as  assignees  of  Hunt  and  entitled,  &c.   Verification. 

Replication.  That,  after  the  making  of  the  demise  by  Hunt  to  plaintiff 
as  in  the  4th  plea  first  mentioned,  and  while  the  same  was  in  full  force, 
&c.,  and  after  the  bankruptcy  of  Hunt,  and  while  defendants  and  Cannan 
were  so  possessed  as  in  the  4th  plea  mentioned,  and  before  the  times 
when,  &c.,  to  wit,  on  30th  December,  1840,  plaintiff,  by  virtue  of  the 
said  demise,  entered  into  and  upon  the  said  messuage,  &c.,  and  became 
*9031  ^^^  ^^^  possessed  thereof  for  the  said  term  so  to  him  'granted  a» 
in  the  4th  plea  is  first  mentioned,  whereof  defendants,  before  the 
times  when,  &c.,  had  notice.  And  that  afterwards,  and  while  plaintiff 
was  so  possessed,  &c.,  to  wit,  at  the  several  times  when,  &c.,  defendants 
of  their  own  wrong  committed  the  trespasses  as  in  the  declaration  above 
complained,  &c.    Verification. 

Demurrer,  alleging,  among  other  causes,  that  the  replication  does  not 
show  that  the  6th  March,  1841,  in  the  indenture  and  proviso  mentioDed, 
had  elapsed,  or  that  any  default  in  payment  of  principal  or  interest  had 
been  made  before  plaintiff  entered ;  that  it  does  not  properly  traverse  any 
material  allegation  of  the  plea ;  and  that,  if  intended  as  a  traverse,  it 
should  have  concluded  to  the  country.    Joinder. 

Martin^  for  the  plaintiff.  The  lease  of  March  6th,  1840,  was  a  present 
demise  to  the  plaintiff,  giving  an  immediate  right  of  entry ;  and  there  was 
no  redemise  to  Hunt.  The  covenant  for  peaceable  entry  and  holding 
by  Rogers,  which  the  defendants  will  rely  upon,  is  only  a  restricted  core- 
nant  for  quiet  enjoyment,  applicable  to  the  contingency  of  Roger's  enter- 
ing after  the  6th  of  March,  1841,  or  after  a  default  in  payment.  It  was 
reasonable  to  stipulate  that,  if  Rogers  elected  to  take  possession  before 
the  6th  of  March,  1841,  or  a  default,  he  might  do  so,  but  that  Hunt  should 
not  be  answerable  for  quiet  enjoyment  until  March  6th,  1841 :  and  that 
is  the  sense  of  the  covenant.  In  Doe  dem.  Roylance  v.  lAghifoot^  8  M. 
&  W.  553,  559,  the  same  construction  was  put  upon  a  similar  clause. 
Doe  dem.  Parsley  v.  Day^  2  Q.  B.  147,  was  a  case  resembling  the  present, 
and  is  a  direct  authority  for  the  plaintiff.  Independently  of  authorities, 
*9041  ^^^  place  which  *the  present  covenant  occupies  in  the  deed  suffi- 
ciently shows  its  purpose.  This  being  so,  the  rejoinder  to  the 
replication  to  plea  3,  alleging  that  the  6th  of  March,  1841,  had  not  arrived, 
nor  had  default  in  payment  been  made,  when  plaintiff  entered,  is  no 
answer ;  and  the  demurrer  to  the  replication  to  plea  4,  so  far  as  it  pro- 
ceeds upon  the  same  objection,  is  unsupported.  As  to  the  other  sugges- 
tion in  that  demurrer,  that  the  replication  does  not  traverse  any  material 
allegation  of  the  plea,  it  does  in  effect  traverse  such  an  allegation,  bj 
stating  that,  ailer  the  demise  by  Hunt  to  the  plaintiff',  and  before  the  times 
when,  Slc.,  the  plaintiff  entered.  The  materiality  of  such  an  averment 
was  noticed  in  Wheeler  v.  Montejiorey  2  Q.  B.  133,  where  Lord  Denmax, 
C.  J.,  in  delivering  judgment,  said :  « It  is  laid  down  in  Co.  Litt.  296  b, 
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Com.  Dig.,  Trespass  J  (B),  and  many  other  places,  that  a  lessee  before 
entry  cannot  maintain  trespass."(a) 

Peacock^  contra.  On  the  construction  of  the  deed,  Wheeler  v.  Monte- 
fiore^  is  an  authority  for  the  defendants.  There  the  mortgage  deed  con- 
tained a  demise  by  Franks  to  the  plaintiiT  to  hold  from  thenceforth  for  a 
term  of  years,  subject  to  a  proviso  that,  if  Franks  should  pay  principal 
and  interest  on  24th  June  then  next,  plaintiiT  should  reconvey ;  and  a 
further  proviso  that,  if  default  should  be  made  in  payment  of  principal 
and  interest  at  the  day  named,  it  should  be  lawful  for  plaintiff  to  enter, 
and,  if  he  thought  proper,  to  sell.  This  court  said:  «  There  is  no  cove- 
nant that  Franks  shall  remain  in  possession  till  the  24th  of  June ;  but, 
looking  at  the  *whole  deed,  we  are  of  opinion  that  the  plaintiff's  rvong 
right  to  take  possession  did  not  attach  until  the  24th  June,  there-  '' 
fore  that  the  verdict  found  for  him  on  the  second  plea,''  (which  denied 
that  the  dwelling-house,  &c.,  were  the  dwelling-house,  &c.,  of  the  plain- 
tifT,)  «<  is  wrong."  [ Wightman,  J.  Was  any  thing  said  there  to  distin- 
guish the  case  from  Doe  dem.  Roylance  v.  Ligkt/oot,  8  M.  &  W.  553,  559  ?] 
That  case  was  not  cited,  and  probably  had  not  been  reported.  In  Doe 
dem.  Roylance  v.  Lightfoot^  the  proviso  was  that,  in  case  principal  and 
interest  were  truly  paid,  the  mortgagee  should  «  reconvey ;"  here  it  is 
only  that  the  demise  «  shall  cease  and  be  void,"  which  is  less  favourable 
to  the  supposition  of  an  immediate  possessory  interest  in  the  mortgagee. 
And  the  dfed  here  contains  a  covenant,  (not  merely  a  proviso,  as  in 
Wheeler  v.  Montejiorey  2  Q.  B.  133,)  that,  at  any  time  after  default  in 
payment,  it  shall  be  lawful  for  the  mortgagee  to  enter.  The  parties  can- 
not be  supposed  to  have  contemplated  that  the  mortgagor  should  be  turned 
out  immediately  on  executing  this  deed.  Looking  at  the  whole  instrument, 
as  this  court  did  in  Wheeler  v.  Montefiore^  it  must  be  collected  that  the 
mortgagee  was  to  wait  till  his  money  was  due  and  default  made  in  pay- 
ment, and  that  be  was  not  to  enter  unless  in  case  of  default.  [Patteson,  J. 
You  say  that,  until  default,  the  mortgagor  had  a  sort  of  tenancy  under  the 
deed.]  He  had.  A  similar  view  was  taken  by  the  Court  of  Common 
Pleas  in  Wilkinson  v.  Holly  3  New  Ca.  508 ;  which  case  was  acted  upon 
as  an  authority  by  this  court  in  Doe  dem,  Lyster  v.  Goldunn^  2  Q.  B.  143. 
The  language  of  the  judgment  in  Doe  *dem.  Parsley  v.  Day^  2  Q.  r«QQ5 
B.  147,  seems  to  imply  that  trespass  could  not  there  have  been 
brought  before  the  5th  of  October,  the  day  named  for  payment. 

Martin,  in  reply.  The  observations  of  the  court  in  Wheeler  v.  Monte-- 
fiorty  2  Q.  B.  133,  as  to  the  construction  of  the  deed,  cannot  be  deemed 
satisfactory  after  the  remarks  made  upon  that  case  in  Doe  dem.  Parsley  r. 
Day,  and  the  assent  there  given  to  the  decision  of  the  Court  of  Exche- 
quer in  Doe  dem.  Roylance  v.  Lightfooty  which  does  not  in  any  material 
respect  difler  from  the  present  case.    But,  assuming  Wheeler  v.  Monte- 

(a)  Some  other  groands  of  special  demurrer  to  this  replication  were  mentioaed,  but  given 
up,  on  the  argument 
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Jiorey  to  be  well  decided,  it  is  distiag^uishable  fifom  this  case.  There  it 
was  the  mutual  agreement  of  the  parties,  in  provisoes  immediately  fidbw 
ing  and  connected  with  the  granting  part  of  the  deed,  that,  if  principal 
and  interest  were  paid  on  the  24th  of  June,  the  mortgagee  should  recon- 
vey ;  and  that  the  mortgagee  should  enter  and  take  the  rents  and  profits 
if  default  should  be  made  in  such  payment  at  the  day.  Here  the  mort- 
gagor in  the  first  instance  demises  absolutely,  so  that  the  interest  becomes 
vested  in  the  mortgagee  ;  and  then  follows  a  proviso,  in  the  nature  of  a 
condition  subsequent,  that  the  demise  shall  «  cease  and  be  void"  in  case 
of  payment  at  the  day  named.  The  ensuing  covenant,  on  which  the  de- 
fendants rely,  that,  in  case  of  default,  it  shall  be  lawful  for  the  mortgagee 
to  enter,  is  not  a  mutual  agreement,  as  in  Wheder  v.  Montefiortj  but  the 
mortgagor's  own  covenant.  So  in  Doe  dem,  Roylance  v.  lAghtfoot^  die 
provision  for  the  mortgagee's  entry  on  non-payment  was  by  covenant  of 
the  mortgagor. 

^9071  *l«ord  Denmak,  C.  J.  I  think  that  Wheder  v.  Mofdefiare  b  dis- 
tinguishable from  this  case  on  the  gpround  taken  by  Mr.  MarUiL, 
and  that  the  decision  there  is  defensible  on  the  ground  stated  in  Doedem. 
Parsley  v.  Day^  2  Q.  B.  147,  that  a  lessee  for  years  before  entry  cannot 
maintain  trespass.  And  no  attempt  has  been  made  to  distinguish  the 
present  case  from  Doe  dem.  Roylance  v.  lAghtfooL  Our  judgment  must 
be  for  the  plaintiff. 

Patteson,  J.  No  distinction  has  been  attempted  between  this  case 
and  Doe  dem  Roylance  v.  UghtfooL  There  are  circumstances  which  dis- 
tinguish the  case  before  us  from  Wheeler  v.  MonUfiore^  whether  suffi- 
ciently or  not  I  do  not  say ;  for  there  the  mortgagee  had  never  taken 
actual  possession ;  and,  by  the  agreement  in  which  he  had  joined,  be 
had  precluded  himself  firom  taking  possession  before  the  day  named  for 
payment. 

Williams,  J.,  concurred. 

WiGHTBCAN,  J.  The  question  here  is,  whether  or  not  the  plaintiff  bad 
a  right  to  enter  under  the  demise  :  that  distinguishes  the  case  fiom 
Wheeler  v.  Montefiorcy  and  brings  it  within  the  authority  of  Doe  dem.  Per» 
sky  V.  Day  and  Doe  dem.  Roylance  v.  lightfooU  In  Wheeler  v.  Mofdefiort^ 
the  mortgagee  had  not  entered  ;  the  only  question  here  is,  whether  or 
not  he  had  the  rig^t  to  enter.  Judgment  for  plaintiff 
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To  a  declaration  in  trover,  defendant  pleaded  that,  before  and  at  the  time  of  the  committing, 
&c^  he  and  plaintiff  were  joint!/  and  together  the  owners  and  proprietors  of  the  chatteL 

Held  bad,  on  special  demurrer,  because,  if  the  conyersion  was  denied,  the  plea  amounted  to 
not  guilty,  and,  if  it  was  confessed,  the  plea  oould  be  understood  only  as  conf«»sing  a 
destruction  of  the  chattel,  which  was  not  justified. 

Trover.  The  declaration  alleged  that  the  plaintiff  «  was  lawfully  pos- 
sessed, as  of  bis  own  property,"  of  certain  goods,  &c.,  to  wit,  two  clocks ; 
that  he  lost  them,  and  that  they  came  to  defendant's  possession  by  find* 
ing ;  yet  defendant,  well  knowing  the  said  goods  to  be  the  property  of 
the  plaintiff,  and  then  of  right  to  belong  and  appertain  to  the  plaintiff,  but 
contriving,  &c.,  had  not  delivered,  &c.,  and  had  converted  and  disposed 
thereof  to  his  own  use. 

Pleas.     1.  Not  guilty.    Issue  thereon. 

2.  That  plaintiff  was  not  possessed,  as  of  his  own  property,  &c.,  in 
inanner,  &c.    Issue  thereon. 

3.  That  before  and  at  the  time  of  the  committing,  &c.,  the  plaintiff 
and  defendant  were  jointly  and  together  the  owners  and  proprietors  of 
the  said  goods  and  chattels  in  the  declaration  mentioned.  Verification. 
Special  demurrer,  assigning  for  causes  that  the  plea  amounts  to  the  gene- 
ral issue,  and  is  an  argumentative  denial  that  the  plaintiff  was  possessed 
of  all  the  said  goods  and  chattels  in  the  declaration  mentioned  as  of  his 
own  property,  and  does  not  sufficiently  confess  that  the  defendant  com- 
mitted the  grievances  in  the  declaration  mentioned.  Joinder  in  de- 
murrer. 

The  demurrer  now  coming  on  for  argument,  the  court  called  on 
Pkipsony  for  the  defendant.  The  plea  contains  a  good  confession  and 
avoidance.  According  to  Standiffe  v.  *Hardwicky  2  C,  M.  &  R.  1 ;  r  egQg 
S.  C.  5  Tyrwh.  551,  not  guilty,  since  the  new  rules,  puts  in  issue  ^ 
only  a  conversion  in  fact ;  and,  under  that  plea,  it  cannot  be  shown  that 
the  conversion  was  not  wrongful.  It  is  true  that,  in  Whitmore  v.  Greene, 
13  M.  &  W.  104,  107,  Parke,  B.,  said  :  «  We  came  to  an  erroneous 
conclusion  in  the  case  of  Stancliffe  v.  Hardwick,  that  the  new  rules  have 
made  any  difference  as  to  the  meaning  of  a  conversion  :"  and  he  referred 
to  Unwin  v.  St,  Quintin,  11  M.  &  W.  277,  as  an  authority  showing  that 
facts  which  establish  a  property  in  the  defendant  may  be  given  in  evi- 
dence under  one  or  other  of  the  pleas  not  guilty  and  not  possessed  ;  and 
Alderson,  B.,  said  that  these  two  pleas  together  now  make  up  the  old 
not  guilty.  Afterwards,  in  Kynaston  v.  Crowhy  14  M.  &  W.  266,  272, 
Parke,  B.,  expressed  again  his  doubts  as  to  the  doctrine  of  Siancliffe  v. 
Hardtoick,  The  point  can  hardly  be  considered  as  settled  ;  in  3  Chitt. 
PI.  941/a)  6th  ed.,  and  in  Chitty  Junr.'s  Precedents  in  Pleading,  677,(6) 
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a)  In  ed.  7,  the  plea  is  not  inserted.    See  voL  iiL  p.  285. 

b)  S&eXMramY.aamdan,6A.kE.6l6» 
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are  special  pleas,  in  trover,  of  tenancy  in  common :  and  in  the  work  last 
mentioned,  p.  673,  (note,)  it  is  said :  <<  It  seems  that  the  above  plea  of 
no  property  in  plaintiil^  imports  that  he  had  no  title  whatever,  and  that 
the  defendant  will  fail  on  the  issue,  although  the  plaintiff  be  only  a  tenant 
in  common,  &c.  Where  there  has  been  an  actual  conversion,  and  the 
defendant  justifies  as  a  tenant  in  common  with  the  plaintiff,"  <<it  seems 
that  the  plea  should  specially  disclose  the  real  and  precise  state  of  the 
title  to  the  goods,  &c.,  and  that  the  general  traverse  is  not  sufficient." 

*9101    ^^  ^^  ^^  P'^^  ^^  ^^^  possessed,  it  seems  'difficult  to  see  how  it 
is  supported  by  evidence  of  a  joint  property :  each  joint  tenant,  as 
against  the  other,  has  a  right  to  some  possession ;  and,  at  the  lowest,  the 
plea  here  gives  colour,  and  sets  up  matter  of  law  as  well  as  fact,  and  is 
therefore  good,  even  though  the  matter  might  have  been  given  in  evidence 
under  a  traverse  :  1  Bro.  Abr.  140  b.  Colour ^  pi.  15;  Unvfin  v.  SL  Qufn/tn, 
11  M.  &  W,  277 ;  Com.  Dig.  Pleader,  (E  14,)  (3  M  41 ;)  Rockwood  v. 
Feasar,  Cro.  Eliz.  262 ;  Comyns  v.  Boyer^  Cro.  Eliz.  485  ;  Doctor  Ley- 
field's  Case,  10  Rep.  88  a,  91  b  ;  Fancourt  v.  Bull,  1  New  Ca.  681,  689 ; 
Stirt  V.  Drungold,  3  Bulst.  289 ;  Pearson  v.  Rogers,  9  A.  &  E.  303 ; 
Carr  v.  IKnchl^,  4  B.  &  C.  547.     In  Jackson  v.  Cummins,  5  M.  &  W. 
342,  349,  Parke,  B.,  referring  to  the  decision,  (in  Owen  v.  Knight,  4  New 
Ca.  54,)  that  a  lien  may  be  given  in  evidence  under  the  plea  of  not  pos- 
sessed, says  only  that,  after  that  niling  «  as  to  the  effect  of  lien  in  actions 
of  trover,  the  defendant  would  have  done  better  to  have  pleaded  that 
the  plaintiff  was  not  possessed."    It  is  not  a  question,  on  this  demurrer, 
whether  the  third  plea  ought  to  have  been  allowed  together  with  the  other 
two.     [Lord  Denman,  C.  J.    Suppose  the  conversion  here  to  have  been 
a  destruction :  could  the  joint  owner  justify  ?]    While  the  joint  tenancy 
exists,  trover  does  not  lie  at  all.     If  one  of  two  tenants  in  common  of  a 
dove-house  destroy  the  old  doves,  whereby  the  flight  is  wholly  lost,  he  may 
be  sued  by  the  other  in  trespass  ;  <<  for  the  whole  flight  is  destroyed,  and 
therefore  he  cannot  in  bar  plead  tenancy  in  common ;"  Co.  Lit.  200  a^ 
200  b.     The  reason  of  this  is  that  the  destruction  is  a  severance :  and 
*9111     ^^^^  ^'^  agrees  *14  Vin.  Abr.  516,  Joinienanis,  (S.  a,)  pi.  15; 
where  the  reason  given  is :  «for  there  can  be  no  tenancy  in  com- 
mon of  a  thing  destroyed."    In  Com.  Dig.  Estates,  (K  8,)  it  is  laid 
down  that,  if  one  tenant  in  common  actually  ousts  his  companion  of  the 
possession,  the  latter  may  maintain  ejectment ;  but  that  one  cannot  dis- 
seise the  other  without  an  actual  ouster.    And,  in  Fennings  v.  Lord 
GrenvUle,  1  Taunt.  241,  249,  Chambre,  J.,  applied  the  same  doctrioe 
to  trover  for  a  chattel,  saying :  «<  There  are  cases  which  establish  the 
principle  that  one  tenant  in  common  cannot  recover  for  a  chattel  in  trover 
against  his  companion,  without  first  proving  a  destruction  of  the  chattel, 
or  something  that  is  equivalent  to  it.     There  must  be  that  which  amounts, 
as  it  were,  to  an  ouster,  so  that  a  tenant  in  common  who  commits  it,  can- 
not  account."    The  law,  therefore)  strictly  expressed,  is,  not  that  one 
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joint  tenant  or  tenant  in  common  can  maintain  ejectment  against  another, 
but  that,  when,  by  the  act  of  one,  the  joint  tenancy  has  been  put  an  end 
to,  the  other,  being  no  longer  a  joint  tenant,  may  maintain  ejectment. 
So  it  is  in  the  case  of  a  chattel :  after  the  destruction  there  is  no  joint 
tenancy  or  tenancy  in  common.  That  being  so,  the  plea  here,  which  al- 
leges a  joint  tenancy,  excludes  the  supposition  of  a  destruction  ;  and,  if 
the  plaintiff  had  traversed  the  matter  in  the  plea,  he  would  have  suc- 
ceeded by  showing  the  fact  of  destruction.  The  plea,  therefore,  does  not 
set  up  a  justification  of  a  destruction,  but  confesses  and  avoids  the  right 
alleged  in  the  declaration. 

Lushy  contrjk.  If  the  latter  part  of  the  argument  be  correct,  the  plea  is 
an  argumentative  traverse  of  the  ^conversion,  inasmuch  as  it  ex-  tm\o 
eludes  the  only  supposition  on  which  there  could  be  a  conversion. 
If  it  does  admit  the  conversion,  in  the  sense  of  destruction,  it  does  not  jus- 
tify it.  [Patteson,  J.  Then  the  joint  tenancy  ought  to  be  provable  un- 
der the  plea  of  Not  guilty ;  which  is  contrary  to  Standee  v.  Hardwicky 
2  C,  M.  &  R.  1 ;  S.  C.  5  Tyrwh.  551.]  lliat  case,  so  far  as  relates  to 
the  present  question,  is  not  law,  as  appears  from  the  authorities  mentioned 
on  the  other  side.  [Wightman,  J.  referred  to  Farrar  v.  Besmcky  1  M. 
&  W.  682 ;  S.  C.  Tyrwh.  &  Gr.  1053.  Patteson,  J.  The  court,  in 
Slancltffe  v.  Hardwicky  appear  to  think  that  there  may  be  a  conversion 
by  a  tenant  in  common  which  may  be  justified.]  They  do  so ;  and  that 
may  appear  to  be  countenanced  by  the  judgment  of  Coleridge,  J.,  in 
Weeding  v.  Aldrichy  9  A.  &  E.  861,  867 ;  but  it  seems  to  be  a  fallacy. 
There  is  no  such  thing  as  a  conversion  in  fact,  which  is  not  illegal.  The 
oidy  effect  of  the  New  Rules  is,  that  the  possession  can  no  longer  be  tra* 
versed  under  Not  guilty ;  but  the  plea  of  Not  possessed  and  the  plea  oi 
Not  guilty  now  together  introduce  every  defence  which  formerly  could  be 
given  under  Not  guilty.  In  Mason  v.  FameUy  12  M.  &  W.  674, 683,  the 
Court  of  Exchequer  distinguishes  detinue  from  trover,  on  the  ground  that 
a  conversion  (^  is  always  a  wrongful  act,  and  cannot,  therefore,  be  confessed 
and  avoided.''    (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  The  dilemma,  as  put  by  Mr.  Lushy  cannot  be 
evaded.     The  conversion  is  either  not  admitted  or  not  justified. 

^Patteson,  J.    The  plea  ought  to  confess  and  avoid.    If  it 
denies  the  conversion,  it  amounts  to  Not  guilty;  if  it  confesses  it, 
it  admits  that  sort  of  conversion  which  alone  a  joint  tenant  can  commit , 
and  it  does  not  avoid  such  a  conversion  by  showing  any  justification. 

Williams,  J.  I  am  of  the  same  opinion.  If  the  conversion  is  not  ad- 
mitted, the  plea  should  be  Not  guilty :  if  it  is  admitted,  a  destruction  is 
admitted,  which  is  not  justified. 

Wightman,  J.  I  concur,  upon  the  grounds  assigned  by  the  rest  of  the 
court.  Judgment  for  the  plaintiff. 
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WOOD  against  HEWETT.    Monday,  May  4^ 

When  a  chattel  has  been  annexed  by  its  owner  to  another's  i3reehoId,bat  maji  without  iqjary 
to  the  freehold,  be  severed,  it  is  not  necessarily  to  be  inferred  fitxn  the  annezaiioa  that 
such  chattel  becomes  the  property  of  the  freeholder.  Whether,  in  a  particular  case,  it  has 
become  so  or  not,  may  be  a  qnestion  on  the  evidenoe ;  and  a  jury  may  infer,  from  user 
or  other  circumstances,  an  agreement,  when  the  chattel  was  annexed,  that  die  origiual 
owner  should  have  liberty  to  take  it  away  again. 

Trespass.  The  declaration  stated  that  defendant,  on,  &c.,  with  force 
and  arms,  &c.,  seized,  pulled  up,  moved  and  displaced  a  certain  fender 
and  hatch  of  the  plaintiff  of  great  value,  to  wit,  &c.,  and  which  fender 
and  hatch  was  then  placed  and  being  near  and  adjoining  to  a  certain 
stream  of  water  which  flowed  to  a  certain  mill  of  the  plaintiff,  situate,  &c., 
and  which  said  fender,  &c.,  just  before  and  at  the  time  of  committing  the 
said  trespass,  was  used  and  employed  by  plaintiff  in  keeping  the  said 
stream  in  its  course  and  channel  towards  and  unto  his  said  mill ;  by  rea- 
son of  which  seizing,  pulling  up,  &c.  of  the  said  fender  and  hatch,  the 
1^141  *water  of  the  said  stream  escaped  and  was  prevented  from  flow- 
ing  to  the  said  mill  of  the  plaintiff  as  it  otherwise  would,  &c. 

Pleas.  1.  Not  guilty.  2.  That  the  fender  and  hatch  were  not,  nor 
was  either  of  them,  the  fender  or  hatch  of  plaintiff  as  in  the  declaration 
is  alleged.  Conclusion  to  the  country.  Issue  thereon.  3.  Alleging 
twenty  years'  enjoyment  of  the  use  and  benefit  of  sufficient  water  from 
the  stream  to  water  defendant's  close,  and  justifying  the  removal  of  the 
fender  and  hatch  as  being  wrongfully  placed  near  and  adjoining  to  the 
said  stream,  and  obstructing  defendant  in  taking  a  sufficient  quantity  of 
the  water,  &4:.    Verification.    Replication,  De  injurift.    Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Exeter  Spring  assizes,  1845, 
evidence  was  given  for  each  party  on  the  several  issues :  and  it  appeared 
that  the  fender  (described  in  the  declaration  as  a  fender  or  hatch)  rested 
on  masonry  and  brickwork  which  were  fixed  in  the  bank  of  the  mill  stream, 
above  the  mill.  There  was  evidence  to  show  that  the  soil  on  which  these 
works  stood  belonged  to  the  defendant,  who  was  tenant  from  year  to  year 
of  a  close  called  the  Great  Meadow,  adjoining  the  mill  stream.  The  fender 
was  moved  up  and  down  in  a  groove,  as  occasion  required,  and  mig^t 
be  entirely  taken  out.  It  was  beneficial  to  the  mill,  by  holding  up  the 
water,  and  had  also  been  frequently  used  for  letting  out  water  upon  the 
defendant's  close.  It  was  put  up  forty*three  years  ago,  in  the  time  of  a 
former  occupier  of  the  Great  Meadow,  under  whom  the  defendant  claimed. 
About  nine  years  ago  some  repairs  had  been  done  to  the  masonry,  widi 
*9151  ^^^^^"^^  ^^^  ^^®  plaintiff;  and  soon  afterwards  the  plaintiff 
*removed  the  old  fender  and  put  in  a  new  one,  but  without  die 
consent  of  the  tenant  for  life,  who,  when  he  knew  what  had  been  done, 
threatened  to  bring  an  action. 
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The  learned  judge,  in  summing  up,  said,  as  to  the  second  issue,  that 
It  involved  some  difficult  points,  but  he  thought  the  jury  would  be  of  opi- 
nion that  the  property  in  the  hatch  itself  remained  with  the  plaintiff.  He 
afterwards  added  that,  if  it  was  clear  on  the  evidence  that  the  banks,  at 
the  mill,  belonged  to  the  miller,  the  hatch  would  seem  to  belong  to  him ; 
and,  upon  the  whole,  he  recommended  the  jury  to  find  for  the  plaintiff  on 
the  second  issue.  Verdict  for  plaintiff,  on  all  the  issues.  Crawdery  in 
Easter  term,  1845,  obtained  a  rule  nisi  for  a  new  trial  on  the  grounds  of 
misdirection  as  to  the  second  issue,  and  that  the  verdict,  generally,  was 
against  the  weight  of  evidence. 

Cocldmm  and  Jtf.  Smith  now  showed  cause.  The  argument  on  the 
other  side  is,  that  the  fender  must  necessarily  be  taken  to  have  been  the 
defendant's  property  because  the  structure  on  which  it  rested  was  on  his 
soil.  But  this  was  a  question  offset,  on  which  the  jury  were  to  decide ; 
and  it  was  so  lefl  to  them.  The  issue  turned  upon  the  right  to  the  fender 
only,  not  to  the  immovable  masonry  and  brickwork ;  and  the  fender,  by 
its  construction  and  the  manner  in  which  it  was  placed,  did  not  properly 
answer  the  description  of  a  fixture.  It  is  true,  that  if  a  man  puts  up  a  chattel 
of  this  kind  on  another  person's  soil,  it  may  become  the  property  of  that 
person :  but  thertf  may,  on  the  other  hand,  be  evidence,  as  from  forty 
years'  exercise  of  an  apparent  right  of  ownership,  that  the  party  who 
erected  it,  if  not  proprietor  of  the  soil,  had  the  easement  of  *keep-  r«9i  g 
ing  a  chattel  belonging  to  himself  on  the  ground  of  his  neighbour ; 
and,  in  that  case,  the  chattel,  lawfully  attached  by  its  owner  to  the  soil, 
would  not  necNsKarily  pass  to  the  owner  of  the  land.  [Williams,  J.  What 
should  you  say  to  a  gate  ?]  The  same  observation  would  apply.  In 
Mant  V.  CoUinSy  (a)  the  plaintiff  sued  in  trespass  for  driving  nails  into 
his  door,  which  (as  appeared  in  evidence\  was  hung  on  hooks  to  the 
entrance  of  a  pew  in  a  chapel.  The  owner  of  the  pew  had  permitted  the 
plaintiff  to  occupy  it,  and  had  also  given  him  leave  to  put  up  the  door, 
and  to  remove  it  when  his  occupation  ceased.  The  plea  was  that  the 
door  was  not  the  goods  and  chattels  of  the  plaintiff;  and  on  this  the 
parties  were  at  issue.  It  was  argued,  for  the  defendant,  that  the  door, 
while  annexed  to  the  pew,  was  part  of  the  fi-eehold  to  which  (as  it  was 
said)  the  pew  belonged,  and  therefore  that  it  was  not  the  property  of  the 
plaintiff,  who  had  not  the  freehold  right  in  the  pew  :(&)  but  this  court 
held  that  the  door  was  a  chattel.(c)    [Lord  Denman,  C.  J.     The  defend- 

(a)  Tried  at  Winchetter  Spring  Assizes,  1841,  before  Erskine,  J.  Argued  in  Q.  B.,  on 
motion  to  enter  a  nonsuit,  May  34th,  1842,  before  Lord  Denman,  C.  J.,  Patteson,  Williams, 
and  Coleridge,  Js.  For  the  plaintifi;  ErU  and  Bm  ;  for  the  defendant,  Crowdtr  and  Bottom, 
Judgment  delivered,  June  9th,  1843.     Not  reported. 

(6)  Patteson,  J^  and  Coleridge,  J.,  observed  during  the  argument,  that,  by  agreement,  • 
tenant  might  have  license  to  remove,  at  the  end  of  his  term,  something  which  was  legally 
part  of  the  freehold,  but  it  did  not  follow  thai  the  thing,  in  the  meantime,  could  be  treated  af 
m  chatteL 

(c)  Lord  Denman,  C.  J^  delivered  the  judgment  of  the  court  in  the  fbllowing  words  only 
•It  is  sufficient  to  say  that  we  think  the  door  was  a  good  aodcbsHaL" 
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ant  there  said  that  the  pew  itself  was  not  shown  to  be  part  of  the  free- 
hold.] 

Crowderj  J.  Greenwood  and  Cornish^  contra.  Mont  v;  CoUins^  turned 
*9171  ^^  ^^  particular  facts  of  the  case,  'and  decided  no  question 
of  law.  It  is  suggested  here  that  the  fender  is  a  chattel,  because 
it  moves  up  and  down  in  a  groove ;  but  articles  affixed  in  the  same 
way  have  been  deemed  9  part  of  the  freehold:  and  the  proper  conclusion 
here  was,  that  if  the  soil  was  the  defendant's  he  was  entitled  to  the  fender. 
If  a  man  plants  a  tree  in  another's  soil,  or  builds  a  wall  upon  it,  the  tree 
or  wall  becomes  the  property  of  the  landrowner  ;(a)  and  the  same  pnn 
ciple  applies  here.  [Coleridge,  J.  Why  may  not  there  have  been, 
when  the  mill  was  built,  a  concession  of  rights  by  the  owner  of  the  mea 
dow,  which  would  make  the  fender  to  all  purposes  the  property  of  the 
miller  ?  Might  not  he  acquire  the  easement  of  having  his  fender  on  the 
defendant's  land  ?  Lord  Denman,  C.  J.  It  might  have  been  understood 
by  both  parties  that  the  fender  should  be  deemed  a  separable  chattel. 
That  is  less  likely  to  be  the  case  with  a  tree,  because  the  tree  could  not 
be  removed  without  probably  destroying  it.]  An  agreement  of  so  pecu- 
liar a  kind  will  not  be  presumed  ;  and  none  was  shown  in  this  case.  In 
Place  V.  Fagg^  4  Man.  &  R.  277,  where  the  sheriff  had  seized  mill-stones 
under  an  execution  against  the  goods  of  J.  A.,  the  mill-stones  were  on 
the  mill  premises,  which  J.  A.  had  mortgaged  to  the  plaintiff;  and,  the 
question  being  whether,  at  the  time  of  the  seizure,  the  mill-stones  were  or 
were  not  the  plaintiff's  property,  this  court  held  that  they  passed  by  the 
mortgage,  and  must  be  deemed  part  of  the  freehold.  Reference  was  there 
made  to  lAford^s  Case^  11  Rep.  46  b,  50  b,  where  Wystow^s  Case^  Yearb. 
Pasch.  14  H.  8,  25  B,  pi.  6,  is  cited,  and  it  is  stated,  on  that  authority, 
*dl81  ^^^^'  ^  ^  mill-stone  be  taken  out  of  the  mill  to  be  ^picked,  «(yet 
it  remains  parcel  of  the  miU,  as  if  it  had  always  been  lying 
upon  the  other  stone,  and  by  consequence  by  the  lease  or  conveyance 
of  the  mill  it  shall  pass  with  it :  so  of  doors,  windows,  rings,  &c.  The 
same  law  of  keys ;  although  they  are  distinct  things,  yet  they  shall  pass 
with  the  house."  By  the  same  rule  the  hatch,  here,  even  if  severed, 
would  have  remained  parcel  of  the  freehold,  as  partaking  of  the  nature  of 
the  stone  and  brickwork  to  which  it  was  annexed.  It  would  fall  under 
the  general  law  that  the  accessory  follows  the  principal.  A  party  may 
have  the  easement  of  keeping  up  a  hatch  in  his  neighbour's  soil,  and 
may  have  an  action  on  the  case  against  that  party  if  he  removes  it ;  but 
the  hatch  is  not  the  less  part  of  the  freehold.  [Lord  Denman,  C.  J.  The 
grant  might  be  of  liberty,  not  only  to  come  on  the  land  and  put  the  hatch 
up,  but  to  take  it  away  at  pleasure.  Coleridge,  J.  You  assume  the 
general  rule  of  law  to  be  so  stringent  that  no  evidence  can  overcome  it. 
Suppose  it  had  been  proved  that  the  plaintiff  had  for  many  years  been 
accustomed  to  take  the  hatches  away  and  bum  them.]    The  hatch  forms 

(a)  See  Empton  v.  Soden,  4  E  &  Ad.  6S5. 
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part  of  one  entire  structure  intended  to  keep  back  the  water;  and 
the  case  furnishes  no  ground  for  distinguishing  this  part  from  the 
rest, 

(At  the  end  of  the  argument,  Bex  v.  OtUyy  1  B.  &  Ad.  161,  (a)  was 
mentioned  on  behalf  of  the  plaintiff.) 

Lord  Denman,  C.  J.,  The  question  is  whether,  because  the  fender  in 
this  case  had  been  placed  on  the  defendant's  soil^  it  became  his  property, 
as  a  necessary  consequence  of  its  position.  I  am  of  opinion  that  such 
*a  consequence  never  follows  of  necessity,  where  the  chattel  is  rvoia 
separable.  This  appears  sufficiently  from  Rex  v.  Olley^  1  B.  &  ^ 
Ad.  161.  The  decision  in  Mant  v.  Collins^  ante,  p.  916,  is  so  far  an 
authority  in  point  of  law,  as  it  shows  that,  in  a  case  of  this  kind,  it  is 
always  open  to  inquiry,  how  the  article  came  to  be  in  the  place  in  which 
it  is  found,  and  what  the  parties  intended  as  to  its  use ;  and  the  respec- 
tive rights  may  be  determined  by  the  evidence  on  these  points.  In  the 
present  case  there  were  circumstances  from  which  the  jury  might  infer 
that  the  plaintiff  had  become  entitled  to  have  a  fender,  his  own  property, 
standing  in  the  soil  of  the  defendant ;  and  there  was  no  proof  that  the 
defendant  had  asserted  any  right  derogatory  to  this  privilege  in  the  plain- 
tiff. The  argument  from  the  nature  of  the  thing  decides  nothing :  the 
manner  of  its  becoming  connected  with  the  soil  may  be  merely  accidental. 
If  a  heavy  stone  bason  is  placed  on  a  man's  land,  it  is  not  a  fixture.  If 
it  sinks  into  the  soil,  and  in  that  manner  becomes  fixed,  is  it  therefore  a 
fixture  ?  The  rights,  in  such  a  case,  must  always  be  subject  to  explana- 
tion by  evidence. 

Patteson,  J.  This  question  does  not  turn  upon  any  general  doctrine 
of  law,  but  upon  the  evidence  in  the  case.  The  general  rule  respecting 
annexations  to  the  freehold  is  always  open  to  variation  by  agreement  of 
parties:  and,  if  a  chattel  of  this  kind  is  put  up  so  that  the  owntsr  can 
remove  it,  I  do  not  see  why  it  should  necessarily  become  part  of  the  free- 
liold,  or  why  it  should  not  be  removable  when  the  owner  thinks  fit,  if  it 
appears  to  have  been  so  agreed. 

*WiLLiAMS  and  Coleridge,  Js.,  concurred.  r*g2(l 

The  rule,  as  moved  for  on  account  of  misdirection,  was  re- 
fused :  but,  on  the  ground  that  the  verdict  was  against  the  weight  of  evi 
dence,  ITie  Court  made  the  rule  absolute  on  payment  of  costs. 

(a)  See  Wamlfroush  v.  MtUon,  4  A.  &  £.  884. 
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ROBINSON  against  WARD  and  Others,  Executors  of  ELIZABETH 

MARLER.     Wednesday,  May  6th. 

Assumpsit  for  use  and  oocupatioo,  work  and  labour,  money  lent  and  money  paid,  and  on  in 
account  stated,  with  a  single  promise  and  breach.  Several  pleas,  as  to  all  but  7/^  pazcel 
of  the  moneys  in  the  declaration  mentioned :  and  a  single  plea,  as  to  7il,  parcel  of  the 
moneys  in  the  declaration  mentioned,  of  tender  and  payment  of  the  sum  into  court  The 
pleas  did  not  distinguish  the  counts.     Plaintiff  traversed  the  tender. 

HM  that  proof  of  a  single  tender  of  71,  in  respect  of  die  use  and  occupation,  satisfied  the 
plea  of  tender. 

Assumpsit  for  452.  IO5.  owing  by  the  testatrix  for  use  and  occupation 
of  certain  rooms,  &c.  by  ber ;  45/.  10s.  for  work  done  and  materials  pro- 
vided, and  journeys  made  and  taken,  for  testatrix,  and  commission  due 
from  her  in  respect  thereof;  45/.  10s,  for  money  lent  to  testatrix;  45/. 
10s.  for  money  paid  for  her;  and  45/.  10s,  found  to  be  due  from  heron 
an  account  stated.  The  declaration  charged  a  single  promise  by  testatrix 
to  pay  the  said  several  moneys ;  breach,  non*payment  by  her  in  her  life- 
time, or  defendants  since  her  death.    Damages  100/. 

Pleas.  1.  <<  As  to  the  supposed  promises  {sic)  in  the  said  declaration 
mentioned,  except  so  far  as  the  same  relate  to  the  sum  of  7/.,  parcel  of 
the  moneys  in  the  said  declaration  mentioned,"  that  testatrix  did  not  pro- 
mise, except  as  to  the  said  sum  of  7/.,  parcel,  &c.,  in  manner,  &c. :  con- 
clusion to  the  country.     Issue  thereon. 

2.  «  And,  for  a  further  plea  in  this'  respect,  except  as  to  the  said  sum 
*9211    ^^  ^'*'  P^^^^^»  &c.,"  payment  by*  testatrix :  *verification.    Repli- 
cation :  traverse  of  the  payment.     Issue  thereon. 

3.  «<  And  the  defendants,  as  to  the  said  sum  of  7/.,  parcel,  &c.,  say 
that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action  thereof  against 
the  defendants,  to  recover  any  more  or  greater  damages  than  the  said 
sum  of  7/.,  parcel,  &c.,  in  this  behalf;  because  they  say  that,  after  the 
death  of  the  said  E.  Marler,  and  after  the  said  £.  Marler  had  promised  as 
to  the  said  sum  of  7/.,  parcel,  &c.,  and  before  the  commencement  of  this 
suit,  to  wit,"  &c.,  «<  defendants,  as  executors  aforesaid,  were  ready  and 
willing,  and  then  tendered  and  oflered,  to  pay  to  the  plaintiff  the  said 
sum  of  7/.,  parcel,  &c.,  to  receive  which  of  the  defendants  he  the  plain- 
tiff then  wholly  refused :"  « that  the  said  E.  Marler  in  her  lifetime  was 
always  ready  from  the  time  that  she  promised  as  in  the  declaration  men- 
tioned as  to  the  said  sum  of  7/.,  parcel,  &c.,  and  the  defendants,  as  ex- 
ecutors as  aforesaid,  since  her  decease  have  always  hitherto  been  ready, 
to  pay,  and  still  are  ready  to  pay,  the  plaintiff  the  said  sum  of  7/.,  parcel, 
&c. :  and  the  defendants,  executors  as  aforesaid,  now  bring  the  same  into 
court,  ready  to  be  paid  to  the  plaintiff  if  he  will  accept  the  same.  And 
this,''  &c. :  verification.  «<  Wherefore  they  pray  judgment  if  the  plaintiff 
ought  to  maintain  his  aforesaid  action  against  the  defendants,  executors 
as  aforesaid,  to  recover  any  more  or  greater  damages  than  the  said  sum 
of  7/.,  parcel,  &c.,  in  this  behalf,  &c."    Replication:  as  to  the  plea 
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ddrdly  above  pleaded  as  to  the  said  sam  of  71,  ^  parcel,  &c. :  that  plaintiff 
oagfat  not  to  be  barred  from  maintaining  his  aforesaid  action  thereof 
against  defendants,  to  recover  further  damages  than  the  said  sum  of  7/., 
parcel,  *&c. ;  because  he  saith  that  defendants  did  not  tender  or  r^goo 
offer  to  plaintiff  to  pay  him  the  said  sum  of  72.,  parcel,  &c.,  in  ^ 
manner,  &c. :  conclusion  to  the  country.     Issue  thereon. 

4.  <«  And,  for  a  further  plea  in  this  behalf,  except  as  to  the  said  sum  of 
7/.,  parcel,  &c.,^'  a  set-off  for  a  debt  due  from  plaintiff  to  testatrix.  Re- 
plication, denying  the  debt.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
last  term,  the  defendants  obtained  a  verdict  on  the  issues  on  the  first, 
second  and  fourth  pleas.  As  to  the  issue  on  the  third  plea,  they  proved  a 
tender  of  11.  in  respect  of  the  rent  of  rooms  occupied  by  the  testatrix. 
The  plaintiff's  counsel  objected  that,  as  the  tender  was  pleaded  to  all  the 
counts,  the  defendants  could  not  have  a  verdict  upon  proof  of  a  single 
tender.  The  Lord  Chief  Justice  directed  the  verdict  on  this  issue  to  be 
entered  for  the  plaintiff,  giving  leave  to  move  to  enter  a  verdict  for  the 
defendants. 

On  an  earlier  day  of  this  term,  Bramwell  obtained  a  rule  accordingly. 

Mellor  now  showed  cau8e.(a)  On  this  record  71.  is  admitted  to  be  due 
on  each  count.  Now  a  tender  of  7/.  only  was  proved ;  and  that  was 
made  in  respect  of  the  sum  demanded  in  the  first  count.  On  the  third 
plea,  therefore,  a  claim  of  28/.  remains  unanswered ;  and  the  1st,  2d  and 
4th  pleas  are  not  pleaded  to  the  7/.,  in  respect  of  any  of  the  counts. 
There  is  no  case  precisely  in  point :  but  it  is  settled  that  payment  of 
money  *into  court  admits  that  so  much  is  due  on  every  count  on  r«QOQ 
which  it  is  paid ;  Jlrcher  v.  EnglUh,  1  M.  &  G.  873,  877 ;  King-  ^ 
ham  V.  RohinSy  5  M.  &  W.  94,  and  the  argument  for  the  defendant  in  the 
latter  case.  The  defendants  here  ought  to  have  pleaded  the  tender  as  to 
the  7/.,  parcel  of  the  sum  claimed  in  the  first  count,  and  Non  assumpsit 
to  the  residue  of  the  first  count  and  the  whole  of  the  other  counts.  And 
the  other  pleas  should  have  been  pleaded  with  an  exception  only  of  the 
7/.  claimed  in  the  first  count.  This  is  evident  when  it  is  considered  that, 
if  a  special  tender,  in  respect  of  the  use  and  occupation,  had  been 
pleaded  as  to  7/.,  parcel  of  the  moneys  in  each  count,  the  plea  would 
have  been  bad. 

Branwell  and  WUliSj  contra.  The  plaintiff  admits  that,  if  the  tender 
bad  been  pleaded  as  to  parcel  of  the  moneys  in  the  first  count  mentioned, 
the  evidence  would  have  supported  it.  Now  the  moneys  in  the  first 
count  mentioned  are  themselves  parcel  of  the  moneys  in  the  declaration 
mentioned.  So  that  the  plea,  as  it  now  stands,  is  merely  an  expansion 
of  the  plea  framed  as  supposed.  [Wightbian,  J.  Then  to  which  of  the 
counts  is  such  a  plea  applicable .']  To  any  count  to  which  the  explana- 
tion is  applicable :  in  this  instance,  to  the  first.    The  exceptions  in  the 

(a)  Beibre  Lord  Denman,  C.  J.,  Fatteson,  WiUiami,  and  Wigbtman,  Js. 
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other  pleas  are  to  be  construed  in  the  same  way.  The  defendants  say, 
we  have  paid  7/.  of  what  you  claim,  and  no  more  is  due.  Mee  v.  Tan^ 
linson^  4  A.  &  £.  262,  is  overruled.(a)  [Patteson,  J.  If  there  were  a 
*9241  S^^^^^  P'^^  ^^  tender  to  three  special  counts,  *the  contract  ia 
each  count  would  be  admitted.  Mdlor  mentioned  Buboer  t. 
Homey  4  B.  &  Ad.  132.]  Questions  like  that  now  before  the  couvt 
cannot  well  arise  except  on  the  common  counts,  because  on  special 
counts  a  tender  cannot  ordinarily  be  pleaded  together  with  Non  assumpsit. 

In  Styart  v.  Rowland^  1  Show.  215,  debt,  for  8/.,  was  brought  upon 
an  account  stated  on  which  defendant  was  found  to  be  8/.  in  arrear,  and 
for  10/.  borrowed  by  the  defendant,  de  quibus  quidem  separaUbus  denarior* 
surn*   defendant  had    satisfied  8/. ;  the  plaintiff  had  a  verdict  on  the 
account  stated,  the  defendant  for  the  residue  :  and  motion  was  made  in 
arrest  of  judgment,  because  the  verdict  was  repugnant,  since  <<  the  declara- 
tion acknowledged  pari  of  both  the  sums  to  be  received,  and   conse- 
quently part  of  the  8/.  to  be  received,  and  the  jury  had  found  the  con- 
trary  that  there  was  nothing  due  on  the  mutuatus^  and  that  the  whole 
8/.  in  the  insimul  computdsset  was  due,  so  that  they  have  found  the  plain- 
tiff's declaration  to  be  false.     But  by  Dolbin,  J.,  the  exception  was  too 
nice.    And  by  Holt,  C.  J.,  the  10/.,  if  received  of  any  of  the  two  sums, 
was  received  out  of  the  several  sumsy    The  language  of  the  judges  in 
Kingham  v.  Robins^  5  M.  &  W.  94,  shows  that  the  tender  admits  only  a 
liability  upon  some  one  or  more  contracts,  which  the  plaintiff  is  bound  to 
prove.    Besides,  the  account  stated  may  be  in  respect  of  the  use  and 
occupation ;  and  the  plaintiff  cannot  deprive  the  defendant  of  his  defence 
by  stating  the  same  claim  in  two  ways,  proving  the  one  claim  only.    The 
damages  are  laid  as  an  aggregate  sum  at  the  end  of  the  declaration  :  the 
*9251    ^^^^^^  ^^  ^"  substance  pleaded  to  parcel  of  the  ^damages.  Douglas 
-'     v.  Patricky  3  T.  R.  683,  illustrates  the  principle  that  a  general 
tender  may  be  applied  to  every  part  of  the  claim.  Payment  into  court  was 
formerly  pleaded  to  the  whole ;  but  now  it  is  pleaded  to  a  part  only  :  the 
history  of  this  change  is  given  in  note  (o)  to  Birks  v.  Trippety  1  Wms. 
Saund.  33  g,  &c.,  6th  ed.,  where  Sharman  v.  Stevenson^  2  C,  M.  &  R. 
75,  77 ;  S.  C.  5  Tyrwh.  564,  566  ;  Coaies  v.  Stevens^  2  C,  M.  &R.  118, 
119;  S.  C.  5  Tyrwh.  764,  755,  mAJourdain  v.  Johmon,  2  C,  M.  &  R. 
564,  569 ;  S.  C.  5  Tyrwh.  524,  531,  are  referred  to. 

Cur.  adv.  tmU. 

Lord  Denman,  C.  J.,  on  the  following  day,  (May  7th,)  delivered  the 
judgment  of  the  court. 

We  are  of  opinion  that  the  tender  was  well  proved,  and  satisfied  the 
allegations  of  the  third  plea.  The  rule  for  entering  a  verdict  for  the 
defendants  on  the  issue  upon  that  plea  will  therefore  be  made  absolute. 

Rule  absolute. 

(o)  Mitehea  v.  ToumUy,  7  A.  &  E  164-  Bright  r.  Btard,  4  Q.  B.  S32,  837. 
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•The  QUEEN  against  The  Mayor  and  Town  Council  of    [^926 
WARWICK.   Wednesday,  May  6th. 

Under  stat  5  &  6  W.  4,  c  76,  as.  66,  67,  a  corporation  executed  a  bond  for  payment  of  an 
annuity  to  a  person  removed  from  office,  and  also  for  pajrment,  on  demand,  of  arrears 
due  before  the  date.  The  obligee  consenting  not  to  press  for  the  arrears,  the  council 
passed  a  resolution  to  pay  him  interest  thereon.  Held^  that  such  resolution,  and  orders  of 
the  council  for  payment  of  the  interest,  were  unsanctioned  by  s.  92,  and  were  liable  to  be 
quashed  on  being  brought  up  by  certiorari. 

And,  per  Patteson,  J.,  that,  independently  of  this  objection,  the  resolution,  not  being  under 
seal,  could  not  bind  the  corporation. 

The  corpomtion  had,  during  all  the  time  of  living  memory,  repaired  from  the  corporation 
funds  a  pew  in  a  parish  church  to  which  the  members  of  the  corporation  had  been  used, 
in  their  character  of  corporators,  to  resort  for  worship.  It  did  not  appear  that  the  corpo* 
ration  possessed  any  hall  or  other  building  within  the  parish.  Bdd,  that  such  repairs 
might  be  defrayed  from  time  to  time  under  sect  92. 

Mellob,  in  Michaelmas  term,  1845,  obtained  a  rule  calling  on  the 
councilor  the  borough  of  Warwick,  to  show  cause  why  a  certiorari  should 
not  issue,  to  remove  into  this  court  certain  orders  or  resolutions  made  by 
the  council  on  10th  November)  1845,  whereby  it  was  resolved  that  certain 
sums  of  money  should  be  paid ;  among  other8,(a)  the  sum  of  81,  to 
Mr.  James  Tibbits,  for  half  a  year's  interest  on  a  bond,  due  16th  August, 
1845  ;  and  30/.  19*.  lid.  to  John  Palmer,  "for  relining  the  pew  ;"  also 
two  several  orders  for  the  payment  of  these  sums,  made  on  the  treasuzer 
of  the  borough. 

It  appeared  that  the  council  had  passed  a  resolution,  (whieh  was  not 
shown  to  be  under  seal,)  that  Mr.  Tibbits  should  be  paid  interest  at  5/, 
per  cent.  "  on  the  sum  of  320/.  mentioned  in  his  compensation  bond, 
executed  by  the  council  on  the  16th  August,  1843,  from  the  date  thereof 
until  payment."  That  the  bond  was  executed  to  secure  to  Mr.  Tibbits 
the  sum  of  77/.  5^.  8d,  per  annum  for  life  as  compensation  for  the  loss  of 
certain  offices,(i)  and  also  the  sum  of  320/.,  arrears  on  such  annuity  from 
the  time  of  his  dismissal  from  office  until  "^the  date  of  the  bond,  [••gor 
By  the  condition  of  the  bond,  the  320/.  was  payable  on  demand  ;  ^ 
and  it  did  not  appear  that  the  bond  stipulated  for  payment  of  interest. 
Mr.  Tibbits  deposed,  in  opposition  to  the  rule,  that  the  council  had 
resolved,  on  his  consenting  not  to  press  for  immediate  payment  of  the 
320/.,  to  allow  the  said  interest  thereon ;  and  that  the  resolution  passed 
accordingly  on  6th  August,  1844. 

The  other  resolution  was  for  the  lining  of  a  pew,  m  the  High  Church 
in  the  parish  of  St.  Mary,  Warwick,  with  cloth ;  the  pew  being  used  b} 
such  members  of  the  Town  Council  as  belonged  to  the  established  church. 
It  was  sworn,  in  opposition  to  the  rule,  that  it  had  been  always  the  usage 
for  the  mayor  and  several  of  the  aldermen  and  principal  members  of  the 
corporation  to  go  together  in  procession  to  this  church  on  every  Sunday ' 
that  the  pew  had  always  been  occupied  by  the  corporation  without  pay 

(a)  See  note  at  the  ead  of  this  case. 

(6)  See  R^^  V.  Tht  Corporation  of  Warwidtt  10.^  k  E.  386. 
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ment  of  rent,  and  in  the  memory  of  deponents  had  always  been  Jined  tii 
this  manner :  and  that  it  had  always  been  repaired  by  the  corporation, 
out  of  its  funds. 

Sir  JF.  Thesiger^  Attorney-General,  WkUehurst  and  G.  HayeSy  now 
showed  cause.  Both  payments  are  justified  by  sect.  92  of  stat.  5  &  6  W. 
4,  c.  76,  as  «  necessarily  incurred  in  carrying  into  efiect  the  proyisioxia 
of  this  act."  The  corporation  were  compelled  to  give  the  bond,  under 
sects.  66,  67.  It  will  be  argued  that,  as  the  bond  contains  no  stipulation 
for  the  payment  of  interest,  the  effect  of  this  payment  would  be  to  throw 
expense  on  persons  who  were  not  properly  liable.  But,  if  a  corporation 
be  without  funds  enabling  them  to  make  a  payment,  they  may  reasonably 
•9281  P^^^^^^c  forbearance  *by  giving  interest.  The  case  is  not  like 
that  of  an  unauthorized  borrowing  of  money,  as  in  R^ina  v. 
T%e  Council  of  Lichfield,  4  Q.  B.  893.  With  respect  to  the  pew,  the  cor- 
poration  had  the  same  right  to  repair  it  as  to  incur  the  expense  of  glazing 
a  broken  window  in  a  house  belonging  to  them. 

Sir  jP.  Kelly,  Solicitor-General,  and  MeUor^  contra.  The  interest  on 
the  bond  was,  no  doubt,  allowed  in  order  to  purchase  forbearance  ;  but 
the  corporation  had  no  right  to  delay  the  payment  at  all.  They  would 
thus  throw  the  burden  of  a  debt,  payable  at  once,  on  future  members  of 
the  corporation,  and,  in  effect,  would  be  borrowing  the  money.  As  to 
the  pew,  it  is  not,  legally  speaking,  the  property  of  the  corporation. 
Pews,  not  in  the  chancel,  (which  this  pew  is  not  stated  to  be,)  can  be  the 
property  of  parties  only  by  a  faculty  or  by  prescription  in  right  of  a  mes- 
suage. No  faculty  is  set  up  :  and,  as  for  a  prescription,  it  is  not  even 
suggested  that  the  town  hall  is  in  the  parish  of  St.  Mary  :  the  corporators 
are  not  properly  residents.  The  authorities  are  collected  in  Byerley  v. 
WindtiSj  5  B.  &C.  l.(a)  Could  a  corporation  pay  for  accommodation  in 
a  dissenting  meeting-house  out  of  the  corporation  funds  ?  The  general 
policy  of  the  act  was  to  put  an  end  to  disputes  arising  out  of  religious 
distinctions :  this  appears  by  sect.  68,  which  continues  certain  stipends 
of  religious  ministers,  thereby  showing  that,  in  default  of  express  provi- 
sion, no  analogous  payment  can  be  supported. 

Lord  Denman,  C.  J.  I  think  the  statute  gives  no  authority  to  pay  in- 
•Q291  ^^^^^  ^^  ^^^^  bonds  as  this.  ^Compensation  is  to  be  assessed, 
and  the  amount  to  be  secured  by  a  bond.  The  arrears  are  to  be 
paid  on  demand.  If  the  town  council  for  the  time  being  wish  to  postpone 
this  payment,  they  must  do  so  by  some  arrangement  among  themselves : 
they  cannot  throw  the  payment  of  interest  on  future  members  of  the  cor 
poration.  As  to  the  pew,  I  think  the  repairs  may  be  considered  as  done 
essentially  for  the  corporation,  just  as  if,  not  having  a  town  hall,  they 
had  hired  a  room  for  their  meetings.  They  may  have  no  particular  interes* 
or  property  in  the  pew ;  yet  the  mere  habit  of  attending  the  church  will 
weU  authorize  such  an  expense. 

(a)  See  Mamwaring  v.  OOb,  5  E  &  Aid.  396. 
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Patteson,  J.  The  320^.  was  payable  on  demand.  Mr.  Tibbits,  it 
not  being  convenient  to  pay  him  the  sum  immedi&tely,  consents  not  to 
press  his  demand,  if  he  is  paid  interest.  But  such  a  payment  of  interest 
is  not  within  the  statute :  nor,  again,  could  such  a  contract,  not  being 
under  seal,  bind  the  corporation.  As  to  the  lining  of  the  pew,  the  objec- 
tion seems  at  any  rate  a  hard  one.  But  we  must  give  a  liberal  interpre- 
tation to  the  92d  section.  It  expressly  sanctions  expenditure  upon  «  cor- 
porate buildings,"  which  would  fairly  include  buildings  in  the  possession 
of  the  corporation,  whether  held  under  a  strict  legal  title  or  not.  Even 
without  express  words,  I  thick  the  repair  of  such  buildings  would  fall 
within  the  head  of  expenses  •<  necessarily  incurred"  in  carrying  the  act 
into  effect :  and  the  same  principle  applies  to  a  pew  occupied  by  the 
members  of  the  corporation. 

Williams,  J.  I  think  no  bargain  could  be  made  for  the  mterest,  which 
could  legitimately  bind  the  corporation  funds.  As  to  the  repairs  of  the 
pew,  I  quite  agree  with  *the  rest  of  the  court.  The  pew  has  for 
a  long  while  been  constantly  used  by  the  members  of  the  corpo- 
ration, and  repaired  from  the  corporation  funds :  and  it  is  consistent  with 
decorum  that  the  corporation  should  have  the  occupation  of  a  pew  for 
the  purpose  stated. 

WiGHTMAN,  J.  The  8/.  is  not  an  expense  <<  necessarily  incurred"  in 
carrying  the  act  into  execution :  indeed  it  is  a  payment  wUch  rather  con- 
travenes the  act,  under  which  the  payment  was  ordered  to  be  made  sim- 
pliciter.  As  to  the  lining  of  the  pew,  I  think  a  liberal  construction  of 
sect.  92  may  include  that  expense. 

Rule  absolute  as  to  the  8/. :  discharged,  as  to  the  30^.  19^.  lld,{a) 

(a)  The  rnle  had  been  obtained  also  for  bzingiog  up  another  resolutUm  and  order  for  die 
payment  of  expenses  incurred  in  a  Chancery  suit,  respecting  some  trust  property.  Hie  court 
made  the  rule  absolute  as  to  this  sum.  But  afterwards,  in  Trinity  term,  (May  27th,)  1847, 
in  the  case  of  Regma  y.  CoOinit  cause  was  shown  against  quashing  this  lasl-mentioned  resolu- 
tion and  order :  and,  it  appearing  that  the  material  point  had  not  been  foUy  before  the  court 
in  the  case  reported  in  the  text,  but  that  the  question  as  to  the  interest  of  the  corporation  in 
the  property  was  still  undecided  in  the  Chancery  proceedings,  the  court,  (Pattuov,  Wi«bt- 
XAT  and  Eklx,  Js^)  after  hearing  WhiUkuni  and  O.  Hayet  against  the  mlOi  and  Sir  i^.  Kdijf 
and  MeBor  in  support  of  it,  directed  the  case  to  stand  over  till  the  determination  of  the  ques- 
tion In  Chancery.  The  resolution  and  order  for  the  payment  of  the  8l  were  not  defended. 
In  Trinity  term,  (10th  June,)  1848,  ifefibr  moved  to  make  the  rule  for  quashing  the  order 
and  resolution  as  to  expenses  in  Chancezy  absolute,  stating  that  the  Lord  Chancellor  had  de- 
cided against  the  claim  of  the  corporation,  that  notice  of  this  motion  had  been  given  to  the 
town  clerk,  and  that  no  counsel  was  instructed  to  oppose  the  motkm.  Thi  Comt  [Lord 
DsvxAS,  C.  J.,  Pattxsos,  WiasTMAjr,  and  Eau,  Ja,]  said  that  no  fnxther  statement  wa 
neoeMaiy,  and  made  the  rule  absolute  in  the  first  instance,  with  costs. 
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•931]     'ALEXANDER  against  WILLIAMS.  Thursday,  May  1th. 

Since  the  General  Rule,  Trin.  4  Viet,  when  a  judge  certifier,  uader  stat  1  W.  4,  c.  7,  s.  2, 
for  immediate  execution,  the  plaintiff  may  sign  judgment  and  take  out  ezecutioo,  not  only 
without  a  four  day  rule,  but  without  any  delay. 

This  action^  on  a  bill  of  exchange,  was  tried  at  the  sittings  in  LoodoD 
after  last  Michaelmas  term,  December  17th,  and  a  verdict  found  for  thp 
plaintifT,  The  Lord  Chief  Justice  certified  for  immediate  execution.  On 
the  same  day  the  plaintiff  gave  notice  of  taxing  costs ;  and,  on  the  iStb, 
the  costs  were  taxed,  judgment  signed,  and  execution  issued  and  exe- 
cuted. The  attorneys  on  both  sides  attended  the  taxation.  A  suminoDS 
\i[a8  taken  out,  calling  on  the  plaintiff  to  shrw  cause  why  the  judgment 
and  subsequent  proceedings  should  not  be  c»et  aside  for  irregularity :  But 
CoLE&XBGE,  J.,  after  hearing  the  parties,  and  having  taken  time  for  con- 
sideration, declined  to  make  an  order.  Lushy  in  last  term,  obtained  a 
rule  to  show  cause  why  the  judgment  and  all  subsequent  proceedings 
thereon  should  not  be  set  aside  for  irregularity  with  costs. 

Watson  now  showed  cause.(a)  The  ground  of  motion  is,  that,  although 
the  judge  certified,  under  stat.  1  W.  4,  c.  7,  s.  2,  that  execution  ought 
to  issue  forthwith,  and  although  the  rule  for  judgment,  required  by  that 
clause,  is  dispensed  with  by  Reg.  Gen.  Trin.  4  Vict.,  1  Q-  B.  699,  yet 
the  pl^ntiff  was  bound  to  defer  issuing  execution  for  four  days,  as  he 
must  have  done  if  a  rule  for  judgment  had  still  been  requisite.  Bui  the 
»a32i  P^^^  ^meaning  of  the  rule  of  court  is,  that  that  which  the  judg- 
^  ment  requires  shall  be  done  at  once.  Snooks  v.  SmUh,  7  Man. 
&  G.  528,  S.  C.  8  Scott's  New  Rep.  273,  will  be  cited  on  the  other  side. 
There,  the  judge  having  certified  at  the  sittings  that  execution  should 
issue  forthwith,  counsel,  on  the  same  day,  moved,  in  Banc,  for  leave  to 
sign  judgment,  alleging  that,  if  it  were  not  granted,  the  certificate  would 
be  of  no  avail,  as  the  defendant's  goods  were  to  be  sold  on  the  following 
day:  and  Tindal,  J.  C,  said:  (<The  order  for  speedy  execution  does 
not  (though  the  .  rule  for  judgment,  which  was  a  four  day  rule,  is  no 
longer  necessary — Reg.  Gen.  Hilary  Term,  2  Will.  4,  r.  67,(6)  deprive 
the  defendant  of  his  right  to  come  within  the  four  days  and  ask  for 
a  new  trial."(c)  [Lord  Denman,  C.  J.  That  is  not  inconsistent  with 
the  plaintifi's  signing  judgment  and  issuing  execution.]  The  defendant 
m^y, still  have  anew  trial.  Mchols  v.  Chambers,  1  Cro.,  M.  &R.  385, 
S.  C.  4  Tyrwh.  836,  under  stat.  3  &  4  W.  4,  c.  42,  s.  18,  sanctions  the 
construction  acted  upon  in  the  present  case.  The  defendant  here  attended 
the  taxation  of  costs.  [Lord  Denman,  C.  J.    There  is  not  much  in  that] 

Lush,  contra.  At  common  law  it  was  necessary  to  enter  a  rule  for  judg- 
ment, which  expired  in  four  days  exclusive :  2  Tidd,  903,  (9th  ed.)  Reg. 

(a)  Before  Lord  Denman,  C.  J^  and  Patteson,  J.  Coleridge,  J^  was  unwell :  Widumtn,  /•» 
in  the  Bail  Court ;  Williams,  J,  at  Guildhall  (6)  3  B.  &  Ad.  383. 

(e)  This  was  cited  from  8  Soott,  N.  R.  273.    See  7  Man.  k  6.  S28. 
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Gen.  Hil.  2  W.  4,  I,  67,  dispensed  merely  vrith  the  rule ;  it  did  not 
accelerate  the  judgment.  Stat.  1  W.  4,  c.  7,  s.  2,  after  giving  the  judge 
power  to  certify  for  immediate  execution,  adds :  « in  all  which  cases  a 
rule  for  judgment  *may  be  given^  costs  taxed,  and  judgment  r«Qoq 
signed  forthwith,  and  execution  may  issue  forthwith,  or  after- 
wards,  according  to  the  terms  of  such  certificate,  on  any  day  in  vacation 
or  term."  This  obviously  puts  a  plaintiff  trying  at  the  assizes  in  the  same 
position  as  if  he  had  tried  in  term,  and  in  eflfect  makes  the  distringas 
returnable  forthwith  instead  of  on  the  first  day  of  the  ensuing  term.  It 
authorizes  the  proceedings  towards  judgment  to  be  taken  at  once,  but 
does  not  otherwise  interfere  with  the  existing  practice:  and  it  was 
decided  in  The  Governors  of  the  Poor  of  Exeter  v.  Sivelly  7  Dt)wl.  P. 
C.  624,  that  Reg.  Gen.  Hil.  2  W.  4, 1.  67,(a)  applied  only  to  cases 
Wuere  judgment  was  signed  after  the  return  of  the  distringas,  and  that 
in  a  case  of  certificate  at  the  assizes  for  speedy  execution,  a  rule  for 
judgment  must  still  be  given  in  this  court.  Then,  by  Reg.  Gen.  Trin. 
4  Vict.,  1  Q.  B.  699,  <«  It  is  ordered  that,  where  judgment  is  signed  by 
virtue  of  a  judge's  certificate  given  pursuant  to  the  act  I  W.  4,  c.  7,  s.  2, 
such  judgment  may  be  signed  without  any  rule  for  judgment.^^  That 
only  dispenses  with  the  rule ;  and  the  four  days  must  still  be  given.  Any 
other  construction  would  place  a  plaintiflfwho  tries  out  of  term  in  a  better 
situation  than  one  who  tries  in  term,  and,  instead  of  assimilating,  would 
vary  the  practice  in  the  two  cases.  In  Snooks  v.  Smithy  7  Man.  &6. 
528,  S.  C.  8  Scott's  New  Rep.  273,  Tindal,  C.  J.,  evidently  thought  that 
execution  could  not  at  any  rate  issue  within  the  four  days. 

The  Court  took  time  to  confer  with  the  other  judges. 

Cur.  adv.  vult. 

*Lord  Den^ian,  J.  C,  in  the  ensuing  vacation,  (May  9th,)  said :     rvoo^ 
The  rule  must  be  discharged.  Rule  discharged.        ^ 

(a)  3  E  &  Ad.  383. 


DOE  on  the  several  Demises  of  MICHAEL  MERIGAN  and  MICHAEL 

DALY  against  ROSINA  DALY. 

The  nominal  plaintiflfin  ejectment  may  recover  against  a  married  woman  who  has  entered 
into  the  common  consent  rule,  though  it  appear  on  the  trial  that  the  lessor  of  the  plaintlfi* 
is,  and  was  at  the  time  of  the  demise  laid  in  the  declaration,  the  defendant's  husband. 

Ejectment  for  a  messuage,  &c.  in  the  parish  of  Isleworth,  Middleseic. 
On  the  trial,  before  Wightbian,  J.,  at  the  Middlesex  sittings  after  last 
term,  evidence  was  given  of  a  title  in  Michael  Daly :  and  it  appeared 
that  Michael  and  Rosina  Daly  were  husband  and  wife ;  that,  for  som6 
nme  after  their  marriage,  they  inhabited  the  house  in  question  together; 
that  Michael  Daly  then  left  it,  and  the  defendant  Rosina  continued  ih 
iiossession  down  to  the  time  of  ^e  alleged  diemiie  by  Michael  Dieily,  (Sep- 

2y2 
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tember  Ist,  1845 ;)  and  that  she,  at  that  period,  and  until  the  actioo  was 
brought,  held  the  premises  against  the  will  of  Michael.  The  usual  con- 
sent rule  had  been  entered  into.  It  did  not  appear  that  any  demand  had 
been  made  on  the  part  of  Michael,  to  have  possession  before  September  Ist, 
1845.  WiGHTMAN,  J.,  left  it  to  the  jury  to  say  whether  they  were  satisfied 
that  Michael  Daly  and  the  defendant  were  husband  and  wife ;  which 
question  the  jury  answered  in  the  affirmative,  and  found  a  verdict  for  the 
plaintiff  on  the  demise  of  Daly ;  for  the  defendant  on  that  of  Merigan. 

Bramwdly  in  this  term,  moved  for  a  new  trial,  on  the  ground  that  a 
woman  could  not  be  made  defendant  in  an  ejectment  for  occupying 
*9351  pi*^™^^^^  which  belonged  to  *her  husband.  He  also  objected 
that  no  demand  of  possession  had  been  made  before  Daly's 
demise.  [Wightman,  J.  I  think  that  point  was  not  made  at  the  trial.] 
A  rule  nisi  was  granted ;  the  case  not  to  be  set  down  in  the  New  Trial 
paper. 

Petersdorff  Tio\9  showed  cause.(a)  The  defendant  raised  this  objection 
too  late,  after  having  entered  into  the  common  consent  rule,  by  which  she 
admitted  herself  to  be  tenant  and  undertook  to  appear  and  plead  Not 
Guilty.  If  a  motion  had  been  made  before  trial,  the  court  might  have 
modified  the  consent  rule ;  and  then  the  defendant  might  have  pleaded 
specially,  as  was  done  in  ejedione  JtmnB  in  Peytoe*s  Casey  9  Rep.  77  b, 
and  in  ejectment  in  Philips  v.  Bury,  Carth.  180,  or  as  in  cases  where  the 
defendant  in  ejectment  has  been  allowed  to  plead  in  abatement.  A  woman 
sued  in  trespass  or  case,  and  pleading  Not  guilty,  could  not  allege  that 
she  was  the  wife  of  the  plaintiff.  But,  further,  in  an  action  of  ejectment 
it  is  not,  correctly  speaking,  the  lessor  of  the  plaintiff  who  sues ;  John  Doe 
is  the  plaintiff:  and  on  this  ground  it  has  been  held  that,  in  such  an 
action,  lessors  of  plaintiff  by  several  demises  could  not  be  heard  by  sepa- 
rate counsel ;  Doe  dem.  Fox  v.  Bromley,  6  Dowl.  &  R.  292,  294.  The 
general  proposition,  that  a  husband  cannot  bring  an  action  against  his 
wife,  need  not  be  questioned :  but  the  wife  may,  under  particular  circum- 
stances, appear  in  an  action  in  a  character  substantially  distinct  from  that 
*9361  husband ;  and  in  such  cases  it  has  been  held  that  ^steps  ia 

"*  the  cause  may  be  taken  against  her,  for  his  security ;  as  where 
the  wife  has  sued  in  her  husband's  name,  and  terms  have  been  imposed 
for  his  indemnification ;  Morgan  v.  JliomaSj  2  Cro.  &  M.  388 ;  Harris<m 
V.  Mmondy  4  Dowl.  P.  C.  321.  Then,  the  only  question  in  an  ejectment 
being  whether  the  lessor  of  the  plaintiff  has  title,  a  lessor  claiming  under 
the  husband  must  have  title  as  against  the  wife. 

BramweUy  contra.  It  is  no  answer  to  this  motion  that  a  summary 
application  might  have  been  made  to  alter  the  consent  rule.  A  moticm 
for  a  new  trial  is  the  substitute  for  a  bill  of  exceptions ;  and  a  bill  of  ex- 
ceptions could  not  have  been  defeated  by  alleging  that  the  court  might 
have  been  called  upon  at  an  earlier  period  to  amend  the  consent  rule. 

(a)  Belbre  Lozd  Denman,  C.  J^  and  Patleson,  J.    See  p.  031,  note  (a)  ante. 
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According  to  the  argument  for  the  plaintiff,  any  married  woman  living 
on  the  premises  of  her  husband  would  be  legally  liable  to  an  ejectment  at 
his  suit.  It  is  true  that  John  Doe  is,  nominally,  the  plaintiff;  but  to  this, 
as  to  other  fictions  of  law,  the  maxim  must  be  applied  «<  that  no  fiction 
shall  extend  to  work  an  injury ;  its  proper  operation  being  to  prevent  a 
mischief,  or  remedy  an  inconvenience,  that  might  result  from  the  general 
rule  of  law.  So  true  it  is,  that  in  Jictione  juris  semper  subsistit  aquitasy 
3  Bla.  Com.  43.  And  the  real  supposition  in  an  ejectment  is  that  the 
defendant  is  a  trespasser  as  against  the  lessor  of  the  plaintiff.  The  wife, 
here,  who  came  upon  the  premises  to  reside  with  her  husband,  could  not 
be  a  trespasser  as  against  him,  though  she  continued  there  against  his 
will.  She  might  be  a  wrongdoer  in  a  moral  point  of  view,  as  by  disobe- 
dience ;  but  she  was  guilty  of  no  act  for  which  the  law  ^provides  t-«Q97 
a  remedy.  In  JReor  v.  Smyth^  1  M.  &  Rob.  155,  Lord  Tenterden  ^ 
was  inclined  to  think  that  a  wife,  coming  upon  her  husband's  premises 
«(  with  strong  hand,"  might  <<  be  indictable  for  a  forcible  entry,  which  pro- 
ceeds on  the  breach  of  the  public  peace ;"  but  he  said  that  «  a  wife  cer- 
tainly cannot  commit  a  trespass  on  the  property  of  her  husband."  In  a 
case  like  this,  the  wife's  possession  is  not  unlawful,  but  for  the  lease  to 
John  Doe :  and,  if  he  is  to  be  treated  as  a  real  person  for  the  purpose  of 
constituting  this  illegality,  it  is  requisite,  as  in  the  case  of  other  real  per- 
sons, that  he  should  have  demanded  possession,  or  in  some  other  manner 
determined  the  defendant's  holding ;  and,  for  want  of  such  demand  or 
other  proceeding,  the  action  must  fail ;  Bight  v.  Beardj  13  East,  210 ; 
Doe  dem.  J^Tewby  v.  Jackson^  1  B.  &  C.  448. 

CSir.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  ensuing  vacation,  (May  11th,)  delivered 
the  judgment  of  the  court. 

A  motion  was  made  for  a  new  trial,  on  the  ground  that  the  verdict 
obtained  for  the  plaintiff  could  not  be  maintained  because  it  was  proved 
at  the  trial  that  the  defendant  was  the  wife  of  one  of  the  lessors  of  the 
plaintiff. 

We  do  not  see  how  this  defendant  can  avoid  the  eflect  of  the  consent 
rule,  which  puts  in  issue  nothing  but  her  title.  It  is  said  that  there  is 
such  common  interest  of  husband  and  wife  in  his  property  that  she  cannot 
by  law  be  guilty  of  a  trespass  upon  it.  We  cannot  accede  to  this  doc- 
trine, as  applicable  to  an  ^ejectment ;  for  the  relation  of  husband  rug^ 
and  wife  certainly  does  not  justify  her  in  taking  forcible  posses-  *- 
sion  of  his  property  to  his  exclusion. 

There  are  technical  difficulties  in  an  adverse  proceeding  between 
married  persons,  which  are  raised  for  the  purpose  of  defeating  justice  by 
restoring  to  the  owner  land  unlawfully  withheld  irom  him.  But  this 
attempt  is  successfully  met  by  a  technical  answer ;  ibr  John  Doe,  claiming 
under  a  demise  from  the  husband,  and  not  the  husband  himself,  is  the 
plaintiff  on  the  record. 
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Some  question  was  made  of  the  necessity  of  a  demand  of  possession : 
but  we  have  seen  the  learned  judge,  and  find  no  circumstance  that  could 
require  it.  Rule  discharged. 


PAXTON  against  The  GREAT  NORTH  of  ENGLAND  Raflway 

Company.     Tkursday^  May  1th. 

Where  a  oanae,  and  aU  matters  of  difference  in  the  canee,  only,  are  referred  by  €a6er  of  Nisi 
Prius,  the  verdict  being  ordered  to  stand  for  a  sum  named,  subject  to  the  award,  and  the 
award  is  that  the  verdict  shall  stand  foi  a  certain  sum,  an  application  to  set  the  award 
aside  must  be  made  within  four  days  of  notice  being  given  that  the  award  is  made,  onless 
some  excuse  for  delay  be  shown,  such  as  would,  in  the  case  of  a  verdict,  indnce  the  ooort 
to  allow  a  motion  for  a  new  trial  after  the  expiration  of  the  usual  four  days. 

The  same  rule  was  held  applicable  where  the  arbitrator  was  directed  to  suite  for  the  opinion 
of  the  court  such  points  of  Law  as  the  parties  should  raise,  and  he  awarded  a  verdict  for 
the  plaintifil  unless  the  court  should  otherwise  order,  for  a  sum  named,  stating  points,  and 
directing  that  the  verdict  should  be  reduced  or  increased,  or  a  verdict  be  entered  for  the 
defendant  on  certain  issues,  according  to  the  decision  of  the  court;  and  the  defendant 
afterwards  moved  to  set  the  award  aside,  or  to  enter  a  verdict  for  the  defendant  on  some 
or  all  of  the  issues,  upon  matter  apparent  on  the  face  of  the  award. 

Debt  for  work  and  labour  performedi  and  materials,  &c.y  provided  for 
defendants  by  plaintifTy  hire  of  divers  horses  and  carriages,  &c.y  and  tools, 
&c.,  for  horses,  &c.,  sold  and  delivered,  money  paid,  and  on  an  account 
stated. 

^oQ-i  *Pleas.  1.  Except  as  to  13002.1  Nunquam  indebitatus.  Issue 
thereon.  2.  Except  as  before,  payment.  Replication  traversing 
the  payment.  Issue  thereon.  3.  Except  as  before,  a  set-off.  Replica- 
tion denying  that  plaintiflf  wks  indebted.  Issue  thereon.  4.  As  to 
1300/.,  payment  into  court,  v^hich  the  plaintiff  accepted. 

On  the  trial,  at  the  Yorkshire  Summer  Assizes,  1842,  it  vtras  ordered 
by  the  court  that  there  should  be  a  verdict  for  the  plaintiff  for  250,000/. 
debt.  Is,  damages,  and  40^.  costs,  subject  to  the  award  of  a  barrister,  »<  to 
whom  all  matters  in  difference  in  this  cause  be,  and  the  same  are  hereby, 
referred  ;"  <<  and  that,  if  the  said  arbitrator  shall  so  order,  a  verdict  for 
the  plaintiff,  or  a  nonsuit,  or  verdict  for  the  defendant,  shall  be  entered, 
.as  he  shall  direct."  «  And  it  is  also  ordered,  by  and  with  such  consent 
.as  aforesaid,  that  the  said  arbitrator  shall  state,  on  the  face  of  his  award, 
jsuch  points  of  law,  for  the  opinion  and  decision  of  the  Court  of  Queen's 
Bench  thereon,  as  either  of  the  said  parties  may  raise  and  require  him  so 
to  state." 

The  arbitrator  made  his  award,  which  he  stated  that  he  did  thereby 
make  and  publish,  and  to  which  it  was  therein  stated  that  he  set  his  hand 
jon  the  13th  November,  1844.  He  awarded  as  follows.  « I  do  award 
that,  unless  the  Court  of  Queen's  Bench  shall  otherwise  order,  the  verdict 
already  entered  for  the  plaintiff  in  this  cause  shall  stand ;  but  that  the 
same  shall  be  reduced  to  432/.  6s.  9d,  debt,  and  Is.  damages,  and  40i. 
costs.   And  I  determine  for  the  plaintiff  every  issue  joined  in  this  cause.'^ 
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«  Andi  whereas  I  have  been  required  by  the  plaintifif  and  the  defendants, 
respectively,  according  to  the  provision  in  Uiat  behalf  contained  in  the 
above-mentioned  order,  to  state  certain  points  of  Maw  for  the  opi-  r*Q4n 
nion  of  the  said  Court  of  Queen's  Bench,  I  do  now  proceed  to 
state  all  such  of  the  said  points  of  law  as  the  evidence  before  me  is  capa- 
ble of  raising,  in  manner  following ;  that  is  to  say :  The  first  point  which 
I  am  required  by  the  defendants  to  raise  is,  &c."  The  award  then  set 
out  the  several  points  raised  by  the  parties  on  each  side,  and  found  facts 
as  to  each,  and  it  concluded  as  follows :  «  And  I  do  further  award  that, 
if  the  court  shall  be  of  opinion  that  any  of  the  items  which  I  have  ad- 
mitted to  the  credit  of  the  said  plaintiff  or  the  said  defendants,  respec- 
tively, ought  to  be  disallowed,  or  that  any  of  the  items  which  I  have  dis- 
allowed to  the  plaintiff  and  the  defendants,  respectively,  ought  to  be  ad- 
mitted, and  if  the  balance  resulting  from  such  corrected  items  in  favour 
of  the  plaintiff  shall  exceed,  or  shall,  save  as  after  mentioned,  fall  short 
of  the  sum  of  432/.  6$.  9d.j  at  which  sum  I  have  assessed  the  debt  due 
to  the  plaintifif  as  aforesaid,  then  I  do  award  that  the  verdict  already  en- 
tered for  the  plaintifif  shall  stand  ;  but  that  the  same  shall  be  reduced  to 
such  amount  of  debt  as,  in  the  opinion  of  the  court,  shall  be  diie  to  the 
plaintifif,  with  1^.  damages,  instead  of  the  amount  of  debt  which  I  have 
awarded.  But,  if  the  court  shall  be  of  opinion,  upon  the  point  first 
raised,  that  this  action  is  not  maintainable  for  more  than  the  sum  paid 
into  court,  or  if  the  balance  adjudged  to  be  due  to  the  plaintiff  upon  such 
corrected  items  shall  be  reduced  by  a  sum  larger  than  or  equal  to  the 
said  sum  of  432/.  6^.  9d.,  then  I  do  award  that  the  general  verdict  entered 
for  the  plaintiff  shall  be  set  aside,  and  that  a  verdict  shall  be  entered  for 
the  plaintiff  on  the  first  and  for  the  defendants  on  the  second  and  third 
issues.    In  witness,"  &c. 

*0n  14th  January,  1845,  the  order  of  reference  was,  according    r«94i 
to  a  provision  therein  entered,  made  a  rule  of  court ;  and,  on  the 
following  day,  Kelly  obtained  a  rule  calling  on  the  plaintiff  to  show  cause. 

Why  the  awards  should  not  be  set  aside,  on  the  grounds :  1.  That 
the  arbitrator  has  not  sufficiently  raised  upon  the  award  the  several  ques- 
tions he  was  requested  to  raise  by  the  respective  parties.  2.  That  the 
award  is  inconsistent  in  awarding  that  the  verdict  is  to  be  entered  for  the 
plaintiff  on  the  first  issue,  notwithstanding  the  court  may  be  of  opinion 
that  the  action  is  not  maintainable  for  more  than  the  money  paid  into 
court. 

Or  why  the  verdict  for  the  plaintiff  should  not  be  set  aside,  and  a  ver- 
dict entered  for  the  defendants  on  the  second  and  third  issues,  on  the 
ground  that  it  appears  by  the  award,  &c.,  (relying  on  points  specially 
raised  in  the  award.) 

Or  why  the  verdict  should  not  be  entered  for  the  defendants  on  all  the 
issues,  or  on  the  second  and  third  issues,  on  the  ground  that  the  action, 
being  in  debt  on  the  indebitatus  counts,  was  not  maintainable  for  more 
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than  the  money  paid  into  court,  because,  &c.,  (relying  on  a  point  spe- 
cially raised  in  the  award.) 

In  support  of  this  rule,  the  attorney  for  the  defendants  made  affidavit 
that  the  award  «  was  not  published  until  the  13th  day  of  November  last," 
(1845,)  c<  and  that  neither  the  said  defendants  nor  this  deponent,  as  their 
attorney,  received  any  notification  of  such  publication  until  the  16th  day 
of  the  same  month  of  November."  <<  That  there  was  a  meeting  of  the 
board  of  directors  of  the  said  company,  who  manage  the  concerns  thereof, 

*9421  ^"  ^^  ^^^^  ^^y  ^^  ^^^  ^^^^  month  of  ^November,  but  no  other 
"^  meeting  of  the  said  board  of  directors  took  place  until  the  26th 
day  of  the  same  month  of  November ;  by  reason  whereof  this  deponent 
was  not  able  to  obtain  the  consent  of  the  said  board  to  take  up  the  said 
award."  And  «that  the  said  award  was  subsequently  taken  up  by  the 
above-named  plaintiff;  and  the  above-named  defendants  could  not  be 
prepared  to  move  this  honourable  court  in  the  matter  of  the  said  award 
during  last  Michaelmas  term." 

Martifiy  Granger^  and  Rew  now  showed  cause.  The  appKcatioQ 
is  too  late.  Where  a  reference  is  not  only  of  the  cause,  but  of  all 
matters  in  difference,  the  court  follows  the  limitation  of  time  given, 
by  Stat.  9  &  10  W.  3,  c.  15,  s.  2,  in  the  case  of  an  award  under  a 
submission  by  rule  of  court,  and  allows  the  whole  term  next  after 
the  publication  of  the  award  for  the  application.  That  is  the  rule 
laid  down  in  Alleriby  v.  Proudlockf  4  Dowl.  P.  C.  54.  But  Cole- 
ridge, J.,  distinguished  that  case  from  one  like  the  present,  where  the 
reference  is  of  the  cause  only ;  and  he  admitted  that  in  the  latter  case 
the  rule  would  be  as  in  the  case  of  a  verdict,  and  the  application  must 
be  within  four  days.  The  same  view  was  adopted  by  Littledale  and 
Coleridge,  Js.,  in  Hayward  v.  Phillips^  6  A.  &  E.  119,  and  by  this  court 
in  Moore  v.  BiUlin,  7  A.  &  E.  595,  599.  The  law  has  been  considered  to 
be  so  ever  since,  and  is  laid  down  accordingly  in  Lush's  Practice,  861, 
9nd  2  Chitty's  Archbold,  1503,  (8th  edition.)  If  the  court  would  exer- 
cise a  discretion,  still  no  facts  are  shown  here  to  justify  a  departure  firom 
the  ordinary  rule. 

tQA'ii  *8ir  F.  Kelly^  Solicitor-General,  and  Joseph  Addison,  contia. 
The  rule  contended  for  on  the  other  side  has  never  been  expressly 
decided  upon :  the  authorities  cited  contain  merely  extrajudicial  dicta, 
the  actual  decisions  having  been  in  cases  where  a  longer  time  was  al- 
lowed. In  cases  under  stat.  9  &  10  W.  3,  c.  15,  s.  2,  the  court  is  of 
course  limited  to  the  time  there  allowed.  But  here  the  case  is  like  that 
of  a  verdict ;  and  the  court  is  not,  any  more  than  on  motions  for  a  new 
trial,  bound  to  any  rule ;  though  the  discretion  is  indeed  usually  exercised, 
as  to  motions  for  new  trials,  by  requiring  the  motion  to  be  made  in  four 
days.  [Lord  Denman,  C.  J.  We  go  farther  than  that :  we  generally 
hold  ourselves  bound  not  to  receive  a  motion  for  a  new  trial  after  the  foar 
days  unless  something  equivalent  to  a  motion  has  taken  place  within  the 
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four  days.]  If  such  a  practice  be  applied  to  awards,  the  rule  will  in  re- 
ality be  stricter  than  in  the  case  of  a  verdict :  for,  where,  an  award  is 
published  in  term  time,  only  four  days  will  be  allowed,  whereas,  if  a  ver- 
oict  be  given  in  term  time,  four  days  are  allowed  from  the  return  of  the 
distringas.  Further,  the  objection  to  the  award  arises  here  on  the  face 
of  it :  and,  in  that  respect,  it  would  seem  from  the  language  of  Little- 
dale,  J.,  in  Martin  v.  Burge^  4  A.  &  E.  973,  974,  that  a  distinction  is 
recognised  in  practice.  But,  again,  this  is  not  the  case  of  substituting 
the  arbitrator  for  a  jury :  and  therefore  the  court  will,  as  in  Macarthur  v. 
Campbell,  6  B.  &  Ad.  518,  adopt  the  rule  of  stat.  9  &  10  W.  3,  c.  15,  s.  2. 
Here  the  arbitrator  had  to  state  facts  for  the  opinion  of  the  court,  and  did 
state  them :  the  award  was  therefore  conditional  only,  and  *not  r^g^^ 
complete  before  the  judgment  of  the  court  on  the  facts  stated 
should  be  given.  [Patteson,  J.  Anderson  v.  Fuller,  4  M.  &  W.  470, 
is  an  express  decision  that  the  circumstance  of  an  award  being  subject  to 
the  opinion  of  the  court  makes  no  difference,  and  that  the  time  is  still  to 
be  reckoned  from  the  publication  of  the  arbitrator's  award.]  There  is 
this  difference,  that  the  plaintiff  here  could  not  have  signed  judgment 
without  applying  to  the  court,  as  he  might  have  done  in  the  case  of  an 
unconditional  award.(a)  Patteson,  J.  The  award  is  for  the  plaintiff 
in  the  first  instance  :  you  do  not  apply  in  time  to  get  rid  of  it.  Lord 
Denman,  C.  J.  You  are  begging  the  question.  The  plaintiff  would  in- 
sist upon  entering  up  judgment  in  de&ult  of  an  application  from  you.] 
The  defendant  had  no  notice  of  the  award  till  the  day  after  its  publication. 
There  was  not  time  to  procure  the  necessary  affidavits  in  the  four  days : 
and,  besides,  the  authority  of  the  directors  could  not  be  obtained. 

Lord  Denman,  C.  J.  It  is  quite  clear  that  there  must  be  some  rule  of 
limitation :  and  the  rule  for  which  the  plaintiff  contends  is  part  of  the 
known  practice  of  the  court.  From  1835,  when  my  brother  Coleridge 
recognised  the  general  rule,  (6)  to  the  present  time,  it  has  always  been 
taken  for  granted.  Then  Anderstm  v.  Fuller  is  an  express  decision  that 
the  time  runs,  in  *such  a  case  as  this,  from  the  publication  of  the  r*945 
award.  That  case  has  not  been  distinguished  from  the  present.  ^ 
Mr.  Addison  treats  this  as  if  it  were  a  special  case  and  not  a  perfect  award ; 
and  he  contends  that  there  could  be  no  judgment  entered  without  an  ap« 
plication  to  the  court.  But  could  there  not  ?  That  argument  would  be  as 
good  ten  years  hence  as  now.  What  does  the  arbitrator  direct }  A  ver- 
dict for  the  plaintiff,  though  the  subsequent  part  of  the  award  gives  an 
opportunity  of  altering  it.  As  to  the  difficulty  of  obtaining  affidavits  in 
time,  the  same  argument  might  be  urged  in  the  case  of  a  motion  for  a 

(a)  See  Xm  ▼.  Lingard,  1  East,  401 ;  Bonowdatt  ▼.  Hiichtnert  3  E  &  P.  244.  In  the  pre 
sent  case,  a  rule  Nisi  had  been  in  fact  obtained,  on  behalf  of  the  plaintifi)  by  Rew,  (on  the 
same  day  as  that  on  which  the  rule  ibr  the  defendants  was  obtained,)  to  enter  all  the  issues 
for  the  plaintiff  for  a  sum  including  certain  items  claimed  by  him,  but  disallowed  by  the  ar« 
bitmtor,  as  appeared  by  the  award. 

(6)  JiUtnby  ▼.  Proudhek,  4  Dowl.  P.  C.  54. 
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new  trial.  I  would  add  that  we  should  not  reckon  the  time  tcom  what  is 
sometimes  called  the  publication  of  the  award,  unless  the  parties  have  ac- 
tual notice  that  the  award  is  made.  That  was  the  view  adopted  in  .Miiazr- 
thur  V.  CampbeU:  and,  so  understood,  I  think  the  general  rule  a  very 
reasonable  one. 

Patteson,  J.  Anderson  v.  Fuller  shows  that,  when  the  rerdict  is 
to  stand  unless  the  court  otherwise  order,  an  application  to  the  court  to 
order  the  verdict  to  be  altered  is  like  a  motion  to  set  the  award  aside. 
Whose  business  is  it  to  make  the  application  ?  Not  that  of  the  party  in 
whose  favour  it  is  made.  It  is  clear  that,  on  this  award,  the  plaintiff  might 
enter  his  judgment  for  the  sum  awarded,  unless  some  steps  were  takes, 
which  step  therefore  must  be  taken  by  the  defendant ;  and  as  the  court  of 
Exchequer  held  in  Anderson  v.  Fuller y  that  step  must  be  in  the  nature  of 
a  motion  to  set  aside  the  award.  Then  comes  the  question,  how  much 
*9461  ^^^^  ^^  ^^  ^^  allowed  for  such  a  motion.  The  distinction  is,  *be- 
tween  a  reference  of  the  cause  and  all  matters  in  difierence,  and 
a  reference  of  the  cause  only ;  in  the  latter  case,  which  this  turns  out  to 
be,  the  rule  is  more  strict,  by  analc^,  in  some  measure,  to  a  verdict. 
The  motion  must  therefore  be  made  within  the  four  days.  I  do  not  say 
that  if  the  defendants  here  had  come  a  day  or  two  later,  and  had  assigned 
a  reasonable  cause  for  the  delay,  they  might  not  have  induced  the  court 
to  aUow  the  application.  A  similar  latitude  is  sometimes  given  in  the 
case  of  a  verdict.  But  here  all  we  see  is,  that  the  directors  did  not  choose 
to  have  an  extraordinary  meeting.(a)  Rule  discharged. 

(a)  No  other  judge  was  present    See  p.  931,  note  (a)  ante. 
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P^  by  will,  directed  that  six  poor  persons  of  £.  parish  should  have  a  weekly  allowance  and 
lodging  in  an  almshouse  to  be  built  in  £. ;  and  he  devised  lands  to  trustees,  out  of  wbkh 
the  expense  was  to  be  defrayed,  and  also  on  condition  that  the  trustees  should  find  t  pef- 
son  qualified  to  keep  a  free  grammar  school  in  £.  or  in  R. ;  and  the  will  gave  directionf 
concerning  the  rule  of  the  school,  and  the  putting  in  and  paying  the  schoolmaster  ami 
usher. 

Afterwards,  by  charter,  reciting  the  will,  and  that  there  had  been  built  an  hospital  at  E.,  iu 
which  poor  persons  were  relieved,  and  a  free  school  at  IL,  it  was  granted  that  there  shouki 
be  in  £.  an  hospital,  and  in  R.  a  free  grammar  sohool,  the  said  hospital  and  school  tn  coo* 
sist  of  a  master,  a  schoolmaster,  ushers,  poor  men,  and  poor  scholars,  who  were  made  a 
corpomtion ;  that  there  should  be  governors,  with  power  to  correct  abuses  and  make  laws 
for  the  governing  of  the  corporation,  and  their  lands  and  goods ;  that  the  master  should  bo 
a  Master  of  Arts  qf  Oxford  or  Cambridge,  and  a  preacher  of  God's  word,  and  ihoold,  in 
person  or  by  deputy,  preach  once  every  Sunday  in  the  parish  church  of  £^  and  read  pnyen 
twice  every  day  in  the  week  in  that  church. 

By  act  of  parliament  (5  G.  4,  c.  38,  private)  it  was  enacted  that  the  affairs  of  the  oarpontioin, 
without  prpjudice  to  the  powers  and  privileges  of  the  governors,  should  be  managed  by  a 
court  of  managers,  consisting  of  certain  members  of  the  corporation.  And  it  was  provided 
tbnt,  when  any  of  the  governors  should  be  a  minor  or  under  legal  disabili^,  the  giardiao, 
&a,  of  such  governor  should  act  in  his  stead. 

BM:  that  the  mastership  was  not  an  office  for  which  an  information  in  the  nature  of  a  qai> 
warramo  would  lie. 
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Sir  F.  Thesiger,  Solicitor-General,  in  Trinity  term,  1844,  obtained  a 
rule  calling  upon  the  defendant  to  show  cause  why  a  quo  warranto  infor- 
mation should  not  *be  exhibited  against  him  to  show  by  what  r^QArr 
authority  he  claimed  to  be  Master  of  the  Hospital  and  Free  School  '- 
of  Sir  John  Port,  knight,  in  Etwall  and  Repton,  (otherwise  Reppingdon,) 
of  the  foundation  of  the  said  Sir  John  Port,  knight:  upon  the  grounds,  that 
he  was  not  duly  elected  or  appointed  master,  that  his  appointment  was 
improperly  obtained,  and  on  other  grounds  (stated  in  the  rule)  netting  forth 
objections  to  the  appointment  more  specifically. 

The  only  affidavits  bearing  upon  the  point  decided  by  the  court  ex- 
plained the  constitution  of  the  school  and  the  nature  of  the  office  of  master. 
The  material  parts  of  these  (which  were  among  the  affidavits  filed  in  sup- 
port of  the  rule)  were  in  substance  as  follows. 

Sir  John  Port,  of  Etwall,  in  the  county  of  Derby,  knight,  by  his  will, 
dated  9th  March,  1556,  directed  that  six  of  the  poorest  of  Etwall  parish 
should  have  weekly  for  ever  twenty  pence  a  piece,  besides  lodging  in  an 
almshouse  to  be  built  near  the  churchyard  of  Etwall,  and  that  the  money 
so  to  be  paid  to  the  poor  aforesaid  should  be  received  out  of  the  lands  and 
tenements  thereinafter  mentioned :  and  the  testator  devised  various  estates 
to  trustees  upon  condition  to  find  a  person  qualified  as  in  the  will  men- 
tioned, freely  to  keep  a  grammar  school  in  Etwall  aforesaid,  or  Repton  in 
the  said  county ;  and  he  gave  directions  concerning  the  master  and  usher 
and  their  salaries;  also  concerning  the  rule  of  the  said  school  and  the 
putting  in  of  the  said  schoolmaster  and  usher. 

By  charter,  dated  12th  June,  19  Ja.  1,  after  reciting  (inter  alia)  that, 
in  accomplishment  of  some  part  of  the  said  will,  a  hospital  had  been  built 
at  Etwall,  in  which  six  poor  people  had  for  many  years  been  maintaiaed 
and  relieved,  and  that  a  free  school  had  been  built  at  *Repton :  it  r^g^o 
was  granted  that  for  ever  thereafter  there  should  be  within  the  said 
parish  of  Etwall  one  hospital  for  the  maintenance  of  poor  people,  and 
within  the  parish  of  Repton  one  free  grammar  school,  which  were  to  be 
called  the  hospital,  &c.,  (as  recited  in  the  rule,  supra ;)  and  the  said  hos- 
pital and  school  were  to  consist  of  one  master,  one  schoolmaster,  two 
ushers,  twelve  poor  men,  and  four  poor  scholars;  and  they  and  their  suc- 
cessors were  constituted  one  body  corporate  and  politic  in  deed  and  in 
name  by  the  name  of  master,  schoolmaster,  ushers,  poor  men,  and  poor 
scholars  of  the  hospital  and  free  school  of  Sir  John  Port,  knight,  in  Etwall 
and  Repton,  alias  Reppingdon,  of  the  foundation  of  the  said  Sir  John  Port : 
and,  in  order  that  the  revenues  of  the  charity  o^ight  be  carefully  disposed,. 
it  was  by  the  said  charter  ordained  that  there  sbpuld  be  one  or  more  go- . 
Ternors  of  the  hospital  and  school,  who  should  hf^ve  power  to  correct  and. 
reform  such  abuses  as  should  happen  in  the  said  master,  schoolmaster, 
ushers,  poor,  men,  and.  poor  scholars,  [in  the  goyernipg,  ordering,  and  dis- 
posing of  themselves^,  or  of,  their  lands,  tenements^:  or  revenues,  according ' 
to  the  oidinanees  thereunto  annexed,  and  such  oth^r  constitutions  ^aa 
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should  thereinafler  be  made,]  (a)  and  to  make  laws  for  the  veil  governing 
of  the  said  master,  &c.|  and  poor  scholars,  and  of  their  lands,  tenements, 
hereditaments,  goods,  and  chattels.  And  it  was  ordained  that,  after  the 
decease  of  Sir  John  Harpur,  knight,  (who  was  thereby  appointed  the  first 
and  then  present  governor  and  superintendent  of  the  said  hospital  and 
•9491    ^^^^  school,)  Henry  Earl  of  Huntington,  Philip  *L.ord  Stanhope,  and 

-*  Sir  Thomas  Gerard,  and  their  several  heirs  for  ever,  should  be 
governors  and  superintendents  of  the  said  hospital  and  school,  with  power 
for  them  and  their  several  heirs,  or  the  greater  number  of  them,  (after  the 
decease  of  the  said  John  Harpur,)  to  elect,  nominate,  and  appoint  any  fit 
person  or  persons  to  be  master  of  the  said  hospital,  and  schoolmaster  and 
ushers  of  the  said  school.  [Among  the  ordinances  annexed  to  the  charter 
was  the  following  :(&)  <<That  the  master  of  the  said  hospital  should  be  a 
master  of  arts  at  least  of  one  of  the  universities  of  Oxford  or  Cambridge, 
and  a  preacher  of  God's  holy  word ;  that  the  said  master  should  preach 
every  Sunday  once  in  the  parish  church  of  Etwall  aforesaid,"  (except  he 
should  procure  an  able  person  to  preach  in  his  stead,)  «and  that  be 
should  twice  every  day  in  the  week  say  common  prayers  in  the  said 
church,"  « to  the  said  poor  and  others  that  would  hear  the  same."] 

By  an  act  of  parliament  passed,  &c.,  (5  G.  4,  c.  38,  private,)  for  regu- 
lating the  said  hospital  and  free  school,  entitled  «  An  act  to  empower  the 
governors  and  corporation  of  Etwall  hospital  and  Repton  free  school,  in 
the  county  of  Derby,  to  extend  and  increase  the  objects  of  that  charity, 
and  to  make  sales,  and  for  other  purposes  therein  mentioned ;"  it  was 
amongst  other  things  recited  that  Francis  Rawdon  Marquis  of  Hastings, 
George  Earl  of  Chesterfield,  (an  infant  of  the  age  of  19  years  or  there* 
abouts,)  and  Sir  William  Gerard,  Bart.,  were  the  respective  heirs  at  law 
of  the  said  Henry  Earl  of  Huntington,  Philip  Lord  Stanhope,  and  Sir 
Thomas  Gerard,  Bart.,  named  in  the  said  charter,  and,  as  such,  were  the 
*9501    hereditary  and  acting  governors  of  the  said  hospital  and  'free 

^  school.  And  it  was  enacted,  (sect.  19:)  That  all  the  affidrs  and 
concerns  of  the  master,  schoolmaster,  ushers,  poor  men,  and  poor  scholars, 
of  the  said  hospital  and  free  school,  and  their  successors,  and  all  matters 
and  things  relating  to  their  possessions  and  revenues,  shall,  without  pre- 
judice to  the  powers  and  privileges  of  the  governors  for  the  time  being 
of  the  said  hospital  and  firee  school,  be  from  time  to  time  managed, 
transacted  and  conducted  at  a  general  meeting  to  be  called  the  court  of 
managers,  the  members  whereof  shall  consist  of  the  master,  schoolmaster, 
and  ushers,  for  the  time  being,  of  the  said  hospital  and  free  school,  and 
the  three  ancientest  poor  men  for  the  time  being  of  the  said  hospital,  and 
(he  court  of  managers  shall  be  held  at  Repton  otherwise  Reppingdon  aibre- 

(a)  The  words  between  brackets  are  in  the  obarter,  as  recited  in  the  preamble  oT  the  aet, 
d  0. 4,  o.  38,  (piivate,^  after  mentkmed,  but  were  noc  giTen  in  the  affldarit 

(6)  This  is  leoitad  in  the  preamble  of  the  after-mentioned  ad^  5  6. 4,  a.  3S,  ai  one  of  the 
ordinances  se  annexed  ^  Irat  it  was  not  set  oat  in  the  affidavits. 
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said,  and  shall  be  called  at  any  time  by  the  master  for  the  time  being  of 
the  said  hospital,  he  giving  seven  days'  notice,  &c.,  and  such  of  the  mem- 
bers of  the  said  court  as  shall  be  assembled  at  any  one  court,  or  the  major 
part  of  them  so  assembled,  shall  be  competent  to  transact  all  the  business 
for  the  transaction  of  \vhich  such  court  diall  be  called.  Sect.  20  enacts 
that,  in  case  any  heir  of  the  Earl  of  Huntingdon,  Lord  Stanhope,  or  Sir 
T.  Gerard,  shall  be  a  minor,  or  under  legal  disability,  the  guardian,  hus- 
band, &c.,  shall  act  as  governor  of  the  hospital  and  free  school,  and  exer- 
cise all  the  powers  of  a  governor  on  behalf  of  such  minor,  &c. 
The  case  was  argued  in  Hilary  and  Trinity  terms,  1845.(a) 
*jKe%,  Clarke^  Serjt.,  and  Peacock  showed  cause.  This  is  not  r*Qei 
an  office  for  which  an  information  in  the  nature  of  a  quo  warranto 
will  lie.  Neither  the  crown  nor  the  public  is  interested  in  this  franchise, 
if  it  be  a  franchise  at  all.  There  is  merely  a  charitable  bequest  carried 
out  by  certain  machinery  regulated  by  a  charter  and  a  private  act  of  par- 
liament. Informations  under  stat.  9  Ann.  c.  20,  s.  4,  issue  only  in  the 
cases  enumerated  in  the  preamble  to  sect.  1 :  and  this  office  cannot  be 
said  to  fall  under  the  head  of  « other  offices,  within  cities,  towns  corpo- 
rate, boroughs  and  places."  The  cases  on  this  subject  are  collected  in 
2  Selw.  N.  P.  1145,  &c.  10th  ed.,  (p.  1157,  &c.,  of  11th  ed.)  In  Rez  v. 
Ogden^  10  B.  &  C.  230,  233,  Bayley,  J.,  said :  «  There  is  no  instance  of 
a  quo  warranto  information  having  been  granted  by  leave  of  the  court 
against  persons  for  usurping  a  franchise  of  a  mere  private  nature,  not 
connected  with  public  government."  In  Rex  v.  Ramsderij  3  A.  &E.  456, 
and  Rex  v.  Hardeyy  3  A.  &  E.  463,  note  b,  the  information  was  refused  in 
the  case  of  offices  much  more  nearly  public  than  this.  The  former  deci- 
sion overrules  Rex  v.  Beedk^  3  A.  &  E.  467,  where,  however,  there  was  a 
fair  ground  for  contending  that  the  office  was  public.  In  Rex  v.  The 
Master  and  Fellows  of  St.  Catherine's  Hall,  4  T.  R.  233,  this  court  held 
that  St.  Catherine's  Hall,  in  the  University  of  Cambridge,  was  a  private 
eleemosynary  lay  foundation,  and  refused  a  mandamus  to  compel  the 
master  and  fellows  to  declare  a  vacancy  of  a  fellowship,  on  the  ground 
that  the  crown  was  visitor,  and  the  jurisdiction  was  to  be  exercised  by  the 
great  seal :  and  Lord  Mansfield's  opinion  in  Rex  v.  Gregory y  4  T.  R.  240, 
note  (a),  (i)  was  treated  *as  an  obiter  dictum.  Rex  v.  Shepherd,  r*952 
4  T.  R.  381,  where  an  information  was  refused  for  the  office  of  a  ^ 
churchwarden,  is  an  authority  against  the  rule.  In  Rex  v.  Bumstead, 
2B.  &  Ad.  699,  the  information  was  granted :  but  that  was  the  case  of  a 
city  company  exercising  municipal  powers.  Even  if  the  information  lie, 
this  is  not  a  case  where  the  court,  in  its  discretion,  would  exercise  the 

(a)  Janaary  11th  and  May  23d;  before  Patteson,  Coleridge,  and  Wightman,  Js.  Lord 
Beoman,  C.  J^  took  no  part  in  the  decision,  having  adviaed  in  the  case  when  at  the  bar. 
The  principal  question  argued  was,  whether  the  appointment,  (made  in  July,  1842,)  was 
valid,  having  been  made  by  two  only  of  three  persons  entitled  to  appoint,  and  one  of  the  two 
having  at  the  time  been  a  Roman  Catholic. 

(6)  See  ExparU  Wran^iam,  2  Ye».jm^  609,  617, 619 ;  Thi  JUmmt^-Qmeral  v.  TlmSmi 
c/Ckrmdfm,  17  Yes.  491, 408,  9. 
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power.  (As  to  this.  Rex  v.  Dotoef ,  4  Burr.  2022 ;  Rtx  t.  Wt^dropit^ 
4 Burr.  2024 ;  Winchekea  Causes^  4 Burr.  1962  ;  Rex  v.  Parry^eA.  &£. 
810 ;  Rex  v.  Sargent,  5  T.  IL  466,  were  referred  to.) 

Sir  F.  Thesiger,  Solicitor-General,  WkUehurst  and  Crole^  contrL  This 
is  a  case  in  which,  if  a  quo  warranto  lies,  it  ought  to  be  granted. 
[Patteson,  J.  The  main  question  is,  whether  the  information  can  be 
issued  in  such  a  case.  We  should  hardly  decide  the  other  points  at  this 
stage.]  The  writ  ought  to  be  granted,  to  raise  the  question  whether  it 
lies  or  not,  which  the  prosecutor  cannot  otherwise  trjr.  In  Rex  v.  Maru 
deriy  3  Burr.  1812,  the  court  expressly  forebore  to  decide  whether  or  not 
they  could  grant  a  quo  warranto,  at  the  instance  of  a  private  relator,  for 
holding  a  market ;  and  they  gave  judgment  on  the  ground  that  the  de- 
fendants were  charged,  not  with  holding  a  market,  but  with  encouraging 
its  being  held.  The  passage  in  2  Selw.  N.  P.  1145,  10th  ed.(a)  tit. 
(iuo  Warranto^  referred  to  on  the  other  side,  is  corrected  in  Tancred 
On  Quo  Warranto,  p.  14,  as  follows,  with  respect  to  the  statement  that 
•95*^1     "  before  the  statute  of  'Queen  Anne,"  (9  Ann.  c.  20,)  "  a  private 

person  could  not  interpose  in  quo  warranto."     <<  This  statement 
is  made  by  the  learned  Writer,  upon  the  authority  of  Lord  Maksfield, 
from  a  manuscript  report  of  the  Rex  v.  Trelaumey.^b)     In  the  printed 
report  in  Burrow,  the  same  view  seems  to  have  been  taken  by  Mr.  Jus- 
tice WiLMOT.     The  Rex  v.  Trelawneyy(h)  came  before  the  court  in  Hil.  5, 
G.  3,  and  consequently  preceded  the  discussion  on  this  subject  in  Rex  v. 
MarsdeUy  3  Burr.  1812,  and  Rex  v.  Breton^  and  another,  4  Biirr.  2260 ;  by 
which  it  is  probable  that  Lord  Mansfield's  opinion  was  changed.     For, 
in  East,  term,  12  G.  3,  the  Rex  v.  Crregory,  4T.  R.  240,  note  a,  appears 
to  have  been  decided,,  in  which  Lord  Mansfield  expressly  asserts,  that 
informations  were  exhibited  by  the  coroner  before  the  9th  Anne.     The 
records  of  the  crown  office  leave   no  room  to  doubt,  that  informations 
were  filed  by  the  coroner  anterior  to  that  statute,  even  in  cases  directly 
within  its  provisions,(c)  which  clearly  shows,  that  this  latter  statute  did 
not  first  introduce  these  informations,  but  only  made  some  regulations 
with  respect  to  the  prosecution  of  them."(^)    The  discussions  as  to  a 
relator's  costs  on  quo  warranto,  in  such  cases  as  Rex  v.  WalUsy  5  T. 
R.  375,  and  Rex  v.  M^Kay,  5  B.  &  C.  640,  would  have  been  supeifiuous 
if  it  had  been  clearly  established  law  that  quo  warranto  does  not  lie 
at  all,  at  the  instance  of  a  private  relator,  in  a  case  not  within  stat. 
9  Ann.  c.  20.    Private  relators  have  been  held  to  be  excluded,  in  cases 
•9541    ^^'^S®^  *^  ^^^^  *under  that  act,  because  the  word  « places,"  in 

the  recital  of  sect.  1,  applied  only  to  places  ejusdem  generis  with 

(a)  The  author,  in  this  edition,  p.  1 146,  note  (g,)  (and  in  p.  1 158,  note  (g,)  of  die  1  lih  edi- 
tUm,)  refers  to  the  pesaage  of  Mr.  Tanered's  work,  here  cited. 

(i^iZteT.!ZW2M0iMy, 2 Selw. N.P.I  146,  (10th ed.;)  S.C.  SBuir.  1615. 

(c)  »  Such  as  mayor,  bailiff,  capital  burgess :  the  records  are  of  the  Sth  of  Anne,  S  KjcLoB 
Ooti  416,  <  Ex  informatiaDe  Mr.  Deaitiy.* " 

(d)«2Kyd.ib." 
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those  previously  specified :  and,  again,  rules  for  a  quo  warranto  informa- 
tion at  the  instance  of  a  private  relator  have  been  discharged,  in  cases 
of  a  nature  as  little  public  as  this,  because  na  such  corporation  existed 
as  that   described ;  Bex  v.  Didce  of  Bedford^  1  Barnard.  K.  B.  242  ;(a) 
Bex  V.  Ogdeuy  10  B.  &  C.  230, 233 :  or  ob  the  merits  of  the  application,  as 
in  Bex  v.  Attwood^  4  B.  &  Ad.  481 :  but  without  resting  the  decision  on 
the  general  incompetency  of  such  relators.     In  Bex  v.  Bamsden^  3  A.  & 
£.  456,(6)  this  court  refused  to  grant  a  quo  warranto  information  for  ezer* 
cising  the  office  of  governors  and  directors  of  the  poor  of  St.  Andrew, 
Holborn  ;  in  Bex  v.  HanUy,  3  A.  &  E.  463,  nole(b),  they  doubted  whether 
such  information  lay  in  the  case  of  trustees  under  a  local  act  for  certain 
parochial  purposes ;  and  in  Bex  v.  Beedky  3  A.  &  £.  467,  they  granted  a 
rule  nisi  for  a  quo  warranto  information  for  exercising  the  office  of  com- 
missioner under  a  paving  and  lighting  act.     In  none  of  these  cases  was 
any  franchise  of  the  crown  infringed ;  and  this,  probably,  was  the  ground 
of  decision  in  Bex  v.  Bamsden^  the  only  one  of  them  in  which  the  court 
gave  a  judgment  adverse  to  the  present  application.     So  in  Bex  v.  Daub^ 
ncyy  1  Bott.  P.  L.  347,  pi.  358,  6th  ed.,  where   a  quo  warranto   infor- 
mation was  moved   for  against  a   churchwarden,  the  court  refused  it, 
«( a  churchwarden  not  being  such  a  public   officer   against  whom   an 
information  would  lie ;  for  it  was  no  usurpation  upon  the  crown."    Here 
'the  defendant  is  wrongfully  exercising  an  office  established  un-    r^g^ft 
der  royal  charter,  aad  is,  therefore,  usurping  upon  the  crown. 
In  Bex  v.  GregoryjA  T.  R.  240,  note  (a),  where  the  application  related 
to  a  fellowship  in  Trinity  Hall,  Cambridge,  Lord  Mansfield  clearly  was 
of  opinion  that  the  court  might  have  granted  an  information  if  the  case 
had  required  it.     Ex  parte  Wrangham^  2  Ves.  jun.  609,  does  not  conflict 
with  that  decision :  the  Lord  Chancellor  there  held  only  that,  under  the 
circumstances  of  that  case,  the  visitatorial  power  which  devolved  upon  the 
crown  might  fitly,  in  point  of  expediency,  be  exercised  by  the  Court  of 
Chancery.     In  Bex  v.  The  Master  and  Fellows  of  Si.  Catherine's  Hall, 
4  T.  R.  233,  the  Court  of  King's  Bench  refused  to  interfere,  only  because 
a  visitatorial  power  had  devolved  upon  the  crown,  which  this  court  did 
not  think  it  proper  to  exercise.     [Patteson,  J.     Have  you  been  able  to 
find  any  instance  of  a  quo  warranto  for  the  purpose  of  trying  the  right  to 
be  master  of  an  hospital  ?]    In  Bex  v.  Atlwoody  4  B.  &  Ad.  481, 483,  this 
court  was  of  opinion  that  it  might  issue  to  try  the  right  to  be  master  or 
warden  of  a  company  in  the  city  of  London.     In  Bex  v.  The  Duke  of 
Bedfordy  1  Barnard,  K.  B.  242,  273,  280,  the  conservators  of  the  Level 
were  only  private  undertakers ;  yet  it  seems  that  that  was  not  deemed  an 
objection  to  the  quo  warranto  issuing.    And  in  many  cases,  where  powers 
of  the  same  nature  are  exercised,  there  would  be  no  redress  against  usur- 
pation if  the  court  would  not  interfere  in  this  way.    The  power  to  grant 

(a)  See  Samt  ▼.  Sbme,  1  Barnard.  K.  E  273,  280. 
(6)  Se3  lnth€MatUr€fth€JiMt99i  C/ftion,6  A. &£.  784. 
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quo  warranto  information  according  to  the  sound  discretion  of  he  court 
*9561  ^°  czses  *other  than  those  provided  for  by  the  statute  of  Anne  is 
impliedly  recc^nised  in  Bex  v.  Howell,  Ca.  K.  B.  Temp.  Hard.  247, 
and  directly  in  Rex  v.  Higkmorej  5  B.  &  Aid.  771.  There  may  be  no 
instance  of  such  an  information  granted  in  a  case  strictly  private ;  but  it 
cannot  be  shown  that  the  court  has  ever  refused  so  to  interfere  where  a 
franchise  derived  from  the  crown  has  been  usurped  upon.  Nor  is  it  to 
be  assumed  that  the  office  in  this  case  is  strictly  private :  it  has  annexed 
to  it  one  public  function  at  least,  that  of  preaching  at  stated  times  in  the 
parish  church.  If  any  authorities  appear  to  raise  a  doubt  as  to  the  remedy 
by  quo  warranto  information  in  the  case  of  a  fair,  market  or  leet,  they 
may  be  reconciled  with  the  proposition  now  contended  for  by  observinc^ 
that,  if  the  existence  of  the  franchise  be  altogether  denied,  the  question 
may  be  tried  by  an  action,  and  quo  warranto  may  not  be  the  proper  re- 
medy:  but  it  is  otherwise  where  the  franchise  clearly  exists,  and  the 
question  is  only  whether  or  not  it  has  been  usurped.  [Pattesqh,  J. 
What  franchise  do  you  say  proceeds  from  the  crown  in  this  case  ?  Is  any 
thing  established  here  which  the  founder  might  not  have  settled  by  bis 
will,  without  the  aid  of  the  crown?]  The  charter  makes  more  compre- 
hensive provisions  than  the  will,  and  extends  to  property  not  compristHl 
in  it,  and  creates  a  corporation,  which  the  will  could  not  have  done.  The 
language  of  the  court  in  Rex  v.  Ogderiy  10  B.  &  C.  230,  as  to  the  cases 
in  which  quo  warranto  informations  may  be  granted,  is  explained  by  Res 
V.  White,  5  A.  &  E.  613,  and  by  2  Roll.  Rep.  115,(a)  cited  in  Com.  Dig. 
(iuo  Warranto  (C  3),  where  it  is  said  that,  <«  if  an  information  be  for 
*9571  ^^^^S  ^  ^franchise  by  a  corporation,  it  ought  to  be  against  the 
corporation."  «If  for  usurping  to  be  a  corporation,  it  ought  to 
be  against  the  particular  persons."  Cur,  adv.  vult, 

Patteson,  J.,  in  this  term,  (May  4th,)  delivered  the  judgment  of  the 
court. 

This  case,  which  was  argued,  in  the  absence  of  my  lord,  before  my 
brothers  Coleridge,  Wightman,  and  myself,  stood  over  in  consequence 
of  the  pendency  before  the  House  of  Lords  of  the  case  of  Regina  v.  Dar- 
ley,{b)  in  which  it  was  thought  probable  that  some  principles  of  law  appli- 
cable to  the  present  case  might  be  laid  down. 

That  case  has  not  yet  been  decided :  but  it  cannot  affect  the  present, 
inasmuch  as  the  only  point  contended  for  in  it  is,  that  an  office  of  a 
public  nature  created  by  act  of  parliament  may  be  the  subject  of  pro* 
ceedings  by  writ  of  quo  warranto,  though  strictly  speaking  there  be  no 
usurpation  upon  the  crown.  The  law  therefore  remains  precisely  as  it 
was  before,  as  to  offices  of  a  private  nature. 

Here  the  office  is  that  of  master  of  an  hospital  founded  by  a  private 
individual  by  will,  having  no  public  duties  or  jurisdiction  of  any  kind; 

{a\  LeBoyy.  CuModu, 2  RoU.  Rep.  113,  115. 

(6)  DorUy  T.  Th€  Qnmii,  12  Ciazk  k  Fin.  020.    Jadgment  deUvezed,  Maj  IMi,  184d. 
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which  was  so  clear  that  the  learned  counsel  in  arguing  were  obliged  to 
contend  that  a  provision  in  the  will,  that  the  master  should  preach  a 
certain  number  of  sermons  in  the  parish  church,  created  a  public  dut}'i  it 
being  obvious  that  the  founder  could  not  confer  the  right  of  so  preaching 
without  the  consent  of  the  ecclesiastical  authorities,  and  that  the  r^o^o 
public  had  'nothing  to  do  with  it,  or  any  right  to  enforce  the  per-  '' 
formance.(a) 

It  is  true  that  a  charter  was  obtained  from  the  crown  according  to  the  , 
will  of  the  founder,  in  order  to  incorporate  the  members  of  his  foundation. 
But  that  alone  is  quite  immaterial,  as  the  crown  neither  added  any  thing 
to  the  foundation,  nor  reserved  to  itself  any  control  over  it. 

An  act  of  parliament  was  passed  in  modern  times  to  extend  this  foun- 
dation, and  to  make  some  alterations  which  by  circumstances  had  become 
desirable :  but  it  did  not  create  a  new  corporation ;  nor  did  it  confer  any 
jurisdiction  of  a  public  nature,  or  enjoin  any  duty  of  the  sort. 

We  are  therefore  clearly  of  opinion  that  the  writ  of  quo  warranto  is  not 
applicable  to  a  case  of  this  sort,  and  that  the  rule  for  granting  it  must  be 
discharged.  Rule  discharged. 

(a)  Tho  duty,  as  appears  by  the  recital  of  ttat.  5  G.  4,  c.  38,  (private,^  was  enjoined  by 
an  ordinance  annexed  to  the  charter :  see  p.  048,  ante.  Whether  or  not  tne  charter  in  this 
respect  ibUowed  the  will,  did  not  appear  fiom  the  affidavits,  in  which  the  wiU  was  not  fally 
set  out. 


The  QUEEN  against  The  Inhabitants  of  NORBURY.  JTiursday,  May  1th 
Reported,  6  Q.  B.  634,  note  (a). 


*The  QUEEN  against  HARRIET  ELEANOR  PELHAM.     [*969 

An  indictment  charged  that  wfdU  a  person  of  unsound  intellect  was  under  the  care  of  de- 
fendant, defendant  treated  such  person  improperly  and  neglectfully  in  certain  stated 
particulars. 

Hdd,  not  to  be  a  substantive  charge;  and  judgment  was  arrested. 

Another  count  charged  that  the  same  person  was  the  illegitimate  child  of  defendant,  a  female, 
who  had  means  for  the  comfortable  support  and  maintenance  of  both,  whereupon  it 
became  her  duty  to  take  proper  care  of  him ;  but  that  she  did  not  take  proper  care  of  him, 
but  kept  and  confined  him  in  a  dark,  cold,  and  unwholesome  room,  neglected  to  provide 
him  with  proper  clothing,  permitted  him  to  become  dirty,  allowed  the  room  to  become  Ibnl 
so  as  to  cause  unwholesome  smells,  and  kept  him  without  proper  air,  warmth,  and  exer- 
cise necessary  for  his  health,  to  his  damage  and  peril. 

Judgment  arrested :  first,  because  no  duty  was  shown ;  secondly,  because  it  was  not  shown 
that  the  conduct  of  the  defendant  had  or  must  have  occasioned  actual  ii^uiy. 

Indictment,  containing  four  counts  for  ill  treatment  of  a  person  named 
Breni  Spencer. 

The  second  count  charged  that  defendant,  <«  unlawfully  and  maliciously, 
contriving  and  intending  to  hurt  and  injure  the  said  Brent  Spencer,  being 
a  person  of  unsound  intellect  and  incanable  of  taking  care  of  himselfy 
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did,  whilst  the  said  Brent  Spencer,  being  such  person  as  last  afoiesaiu, 
was  under  the  care,  custody  and  control  of  the  said  H.  £.  Pelham,  and 
whilst  she,  the  said  H.  £.  Pelham,  receired  divers  sums  of  money  for  his 
support  and  maintenance,  with  force  and  arms,  &c.,  to  wit,  on,"  &c. 
«  and  for  a  long  space  of  time,  to  wit,  for  the  space  of  ten  years,  before 
then,  and  at,"  &c.  «<  aforesaid,  cruelly,  inhumanly,  unnecessarily,  mali- 
ciously, and  unlawfully,  keep,  confine,  and  imprison,  the  said  B.  S. 
in  the  dark,  cold  and  unwholesome  room  aforesaid,(a)  and  did,  during 
the  time  last  aforesaid,  cruelly,  inhumanly,  unnecessarily,  maliciously, 
and  unlawfully,  neglect  and  omit  to  clothe  the  body  of  the  said  B.  S., 
and  did  then  and  there  suflfer  and  permit  the  body  of  the  said  B.  S.  to  be 
naked  and  foul,  miry,  and  covered  with  soil,  excrement  and  vermin,  and 
*9601  ^^^  ^'^  ^^^^  ^^^  ^there  suffer  and  permit  divers  large  quantities 
of  filth,  soil,  excrement,  and  vermin,  to  collect  and  remain  in 
the  said  room,  and  there  to  cause  divers  noisome,  noxious,  offensive, 
and  unwholesome  smells,  vapours,  and  stenches,  and  did  also  then  and 
there  keep  the  said  B.  S.  without  sufficient  and  proper  air,  warmth  and 
exercise  necessary  for  the  health  of  the  said  B.  S.,  to  the  great  damage 
and  peril  of  the  said  B.  S.,  to  the  evil  example,  &c.,  «  and  against  the 
peace,"  &c. 

Third  count.  « That  the  said  B.  S.  was  the  illegitimate  son  of  the 
said  H.  £.  P.,  and  that  for  a  long  space  of  time,  to  wit,  for  the  space  of 
ten  years,  the  said  B.  S.  was  of  unsound  intellect,  and  incapable  of  taking 
care  of  himself;  and  during  all  that  time  the  said  B.  S.  resided  with  the 
said  H.  £.  P.,  and  the  said  H.  £.  P.  had  possessed  and  enjoyed  ample 
and  sufficient  means  for  the  comfortable  support  and  maintenance  of  her- 
self and  the  said  B.  S. ;  whereupon  it  became  and  then  was  the  duty  of 
the  said  H.  £.  P.,  during  all  the  time  aforesaid,  to  take  due  and  proper 
care  of  the  said  B.  S. :  nevertheless  the  jurors,"  &c.  «  present  that  the  said 
H.  £.  P.,  being  an  evil  disposed  person,  did  not  nor  would,  during  the 
time  aforesaid,  take  due  and  proper  care  of  the  said  B.  S.,  but  on  the 
contrary  thereof,  during  that  t.ime,  to  wit,  in  the  parish,"  &c.,  "  cruelly, 
inhumanly,  unnecessarily,  maliciously,  and  unlawfully,  did  keep  and  con- 
fine the  said  B.  S.  in  a  dark,  cold,  and  unwholesome  room,  in  and  parcel 
of  a  dwelling-house  situate,"  &c.,  «  and  did  also  then  and  there  neglect 
and  omit  to  provide  and  furnish  the  said  B.  S.  with  proper  and  requisite 
clothing  for  the  body  of  him  the  said  B.  S. ;  and  did  then  and  there  suffer 
and  permit  the  body  of  the  said  B.  S.  to  be,  and  the  same  was  during  the 
*9611  ^^^^  aforesaid,  foul,  miry,"&c.  (as  in  the  •Ist  count,)  "  and  did 
^  also  then  and  there  suffer  and  permit  divers  large  quantities  of 
filth,"  &c.,  (( to  collect,"  &c.,  <«  in  the  said  room,  and  there  to  cause,"  &c. 
(as  in  the  1st  count,)  <«  and  did  also  then  and  there  keep  the  said  B.  S. 
without  sufficient  and  proper  air,"  &c.,  (as  in  the  1st  count,)  "to  the 

(a)  Th6  second  and  third  counts  contained  references  to  allegatioosi  which  it  is  2«^ 
xntexial  to  set  forth,  in  the  first  count 
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great  damage  and  peril  of  the  said  B.  S.,  to  the  evil  example,"  &c., 
«« and  against  the  peace,"  ^. 

Plea.    Not  guilty. 

On  the  trial,  before  Williams,  J.,  at  the  sittings  in  Middlesex,  ailer 
Hilary  term,  1845,  a  verdict  was  found  for  the  defendant  on  the  first  and 
fourth  counts,  and  for  the  crown  on  the  second  and  third.  In  Easter 
term,  1845,  Edwin  James  obtained  a  rule  nisi  for  arresting  the  judgment. 
In  this  term(a) 

Watson  showed  cause.  It  is  objected  that  neither  the  second  nor  the 
third  count  shows  an  indictable  ofience.  Crime  may  consist  in  mal* 
feasance,  misfeasance,  or  even  nonfeasance.  The  second  count  charges 
a  criminal  neglect  in  the  case  of  a  person  placed  under  the  care  of  the 
defendant,  that  person  being  incapable  of  taking  care  of  himself.  Had 
death  ensued,  in  such  a  case,  the  offence  might  have  been  manslaughter, 
or  even  murder.  But,  further,  the  count  shows  an  imprisonment  of  the 
lunatic  by  the  defendant ;  and  the  act  of  imprisonment  casts  upon  the 
defendant  the  duty  of  providing  for  the  food  and  clothing  of  the  person 
confined.  [Patteson,  J.  Inhere  is  no  direct  averment  that  the  lunatic 
Has  under  the  care  of  the  defendant,  or  that  the  defendant  was  paid  for 
*his  support :  nothing  appears  but  that,  while  he  was  under  her  r«Qg2 
care,  and  whUe  she  received  the  moneys,  she  did  so  and  so.] 
That  is  a  sufficiently  direct  allegation :  authorities  to  this  effect  are  col- 
lected in  note  (9)  to  Posterns  v.  Hansony  2  Wms.  Saund.  61  m,  and 
note  (4)  to  Cutler  v.  Southern^  1  Wms.  Saunds.  117  b.  In  Rex  v.  Smithy 
2  C.  &  P.  499,  it  was  held,  by  Buhrough,  J.,  that  a  man  is  not  liable  to 
an  indictment  for  neglecting  to  maintain  an  idiot  brother,  who  is  an  inmate 
in  his  house,  but  not  proved  to  be  under  his  care ;  and  that  is  not  an 
assault  or  imprisonment  to  keep  the  idiot,  if  bedridden,  in  a  dark  room 
without  sufficient  warmth  or  clothing.  But  here  it  is  charged  that  the 
defendant  had  the  care  of  the  lunatic,  and  received  money  for  his  support* 
In  such  a  case,  the  neglect  is  indictable,  because  there  is  a  duty  ;  Rex  v. 
Friendj  Russ.  &  Ry.  20 ;  Regina  v.  Smithy  8  C.  &  P.  153 ;  Regina  v. 
Marriottf  8  C.  &  P.  426.  In  the  case  last-mentioned,  indeed,  Patte- 
son, J.,  expressed  a  doubt  (which  seems  warranted  by  the  opinion  of 
Chambre,  J.,  in  Rex  v.  Friend^)  whether,  during  the  life  of  the  party,  the 
defendant  could  be  indicted  for  a  mere  breach  of  contract.  [Patteson,  J. 
That  doubt  crossed  my  mind  ;  but  I  did  not  mean  to  decide  such  a  point: 
I  was  speaking  only  of  the  particular  facts  of  the  case  before  me,  where 
death  had  occurred :  certainly  I  did  not  mean  to  lay  down  that  there 
could  be  no  indictment  at  all  if  there  was  no  death.]  In  Urmston  v. 
JVewcomen^  4  A.  &  E.  899,  905,  in  answer  to  a  remark  by  counsel,  that 
.  «<  by  the  common  law,  if  a  child  perish  for  want  of  proper  care,  it  is 
murder  m  the  person  neglecting  it,"  Lord  Denican,  C.  J.,  said :  « If  the 

(a^  The  oate  was  argued  an  April  15th  and  16th,  before  Lord  ]>eiimaii,  G.  J^  Patteaoi^ 

Williams,  and  Wightman,  Ji. 
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MgQi  person  has  the  actual  costody ;''  and  PATTESoiTy  J.,  added :  *«  Or 
the  child  be  part  of  his  &mily."  The  third  count  alleges  that  the 
defendant  was  the  parent  of  the  lunatic,  and  had  means  finr  pronding 
properly  for  him,  but  neglected  to  do  so.  That  is  an  offence  on  oommon 
law  principles. 

E.  James  and  Phinn^  contra.  If  the  second  count  charge  an  unlawful 
imprisonment^  it  is  double ;  and,  in  Bex  v.  CUndonj  2  Str.  870,  S.  C. 
2  Ld.  Raym.  1572,  judgment  was  arrested  because  the  indictment 
charged  two  distinct  offences,  the  beating  of  two  persons.  [Lord  Dsir- 
MAN,  C.  J.  That  case  is  not  Uw  now.]  It  was  so  said  in  Btx  y.  Benr 
Jiddj  2  Burr.  980,  984  ;  but  the  case  is  not  necessarily  oTerruIed  except 
so  far  as  it  decided  that  assaulting  two  persons  is  necessarily  two  acts  ; 
and,  no  doubt,  one  act  may  comprise  an  assault  upon  two.  So  in  Sex  v. 
Benfieldy  only  one  act  was  charged,  singing  a  slanderous  song.  Here,  if 
there  be  a  charge  of  imprisonment,  it  is  a  charge  distinct  from  that  of 
nonfeasance.(a)  But,  in  &ct,  no  unlawful  imprisonment  is  charged.  The 
earliest  definition  of  imprisonment  is  that  given  in  Assis.  22  £d.  3,  fid. 
104  B,  pi.  85,  where  Thorpe  (C.  J.  of  K.  B.)  said :  <<  Que  imprisonment 
est  dit  en  cbaqun  case  ou  home  est  arrest  per  force  et  encontre  sa  Tolunt, 
tout  soit  en  la  haut  strete  ou  aillours,  tout  ne  soit  ii  my  emprison  en  mea* 
son,"  &c.  This  definition  is  inapplicable  to  the  case  of  a  lunatic  placed 
under  the  charge  of  another  person ;  there  is,  properly  speaking,  no  coo- 

*9641  ^^^i^^i^^  ^f  ^^3  ^^Uf  *^^^  QO  force  ;  and  the  indictment  does  not 
charge  either.  But,  if  the  custody  be  not  wrongful,  no  other 
matter  of  criminal  charge  appears;  for  no  duty  arises  from  the  custody, 
nor  is  any  breach  of  duty,  or  any  duty,  alleged.  No  actual  injury  is  said 
to  have  accrued :  thei*e  are  only  the  general  words  <'  damage"  and 
«  peril."  It  is  not  shown  that  the  defendant  was  bound  to  keep  the  luna- 
tic's person  clean,  or  to  clothe  him,  or  to  keep  the  room  in  proper  order. 
But,  further,  it  is  not  substantively  alleged  that  the  lunatic  ever  was  under 
the  care  of  the  defendant ;  nor  is  either  the  imprisonment  or  the  neglect 
substantively  alleged  ;  both  are  only  said  to  have  taken  place  while  the 
^unatic  was  in  the  care  of  the  defendant ;  so  that  the  supposed  offences 
are  charged  as  having  been  committed  at  a  time  that  may  never  have 
been.  The  authorities  in  the  notes  to  Saunders,  referred  to  on  the  other 
oide,  are  inapplicable.  Allegations  may  indeed  be  treated  as  substan* 
tively  made,  though  introduced  only  by  «  because"  or  ><  although,"  or 
expressed  by  a  participle,  as  «  proferendo,"  «<  dans  plagam  mortalem," 
and  the  like :  Henly  v.  Walshy  2  Salk.  686.  [Patteson,  J.  «<  Being"  is 
often  taken  as  a  direct  allegation.]  That  is  so ;  Smith  v.  Adkm^  8  M.  & 
W.  362  ;  Rex  v.  Somerton,  7  B.  &  C.  463.(&)  But  here  the  allegation 
appears  only  as  descriptive  of  the  time  at  which  something  else  occnrred. 

(a)  Reference  was  also  made,  in  the  present  argument,  to  JUgima  ▼.  Cauipbdlt  then 
ing  for  argument  in  the  Exchequer  Chamber,  upon  error  on  a  judgment  pranoonoed  io 
court,  February  14th,  1846 ;  since  affirmed,  December  3d,  1847. 

(6)  See  FmUkntry.  CheoM,  5  A.  &  £.  213,  218. 
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As  to  the  third  count,  the  duty  charged  does  not  arise  from  the  fact  of  the 
lunatic  being  the  illegitimate  son  of  the  defendant ;  Regina  v.  Maude^ 
2  Dowl.  N.  S.  58.  And,  as  in  the  second  count,  no  actual  injury  is 
shown.    No  contract  appears  in  either  count.  Cur.  adv.  vuU. 

*Lord  Denman,  C.  J.,  in  this  term  (May  4th)  delivered  the  judg-  r«QC5 
ment  of  the  court.  '- 

Of  the  two  counts  upon  which  the  defendant  was  convicted,  one  was 
objected  to  for  want  of  a  positive  averment  that  the  defendant  ever  com* 
mitted  the  acts  for  which  she  stood  indicted. 

They  were  all  said  to  have  been  done  whiUt  the  unfortunate  lunatic 
was  under  her  care  or  control ;  but  there  was  no  averment  that  he  ever 
was  so.  Some  cases  were  quoted  to  show  that  this  followed  by  necessary 
implication  from  the  averment  that  the  acts  were  done  whilst  under  her 
control ;  but  none  came  up  to  the  point. 

With  respect  to  the  other  count,  there  was  no  averment  that  the  lunatic 
was  under  the  control  of  the  defendant,  nor  any  alleged  duty  in  her  to 
take  care  of  him  shown.  Again,  even  if  such  duty  had  been  shown, 
acts  of  commission  and  omission  were  charged,  very  likely  to  produce 
injury,  but  it  was  not  alleged  that  injury  was  actually  produced  ;  and  it  is 
by  no  means  a  necessary  consequence  of  such  acts ;  nor  was  it  alleged  to 
have  been  the  actual  consequence  of  them,  nor  even  to  have  continued  so 
long  that  injury  must,  or  probably  would,  result.  There  is,  therefore, 
nothing  at  most  beyond  a  probable  conjecture,  that  the  patient's  suffering 
W9S  at  all  connected  with  his  mother's  misconduct. 

The  judgment  must  be  arrested. 

Judgment  arrested. 

•RICHARD  GILLETT  against  THOMAS  HENRY  WHIT-  [•966 
MARSH,  CHARLOTTE  SELFE  and  HARRIETT  SELFE. 

To  an  action  on  a  promissory  note  for  1502.,  by  payee  against  maker,  defendant  pleaded  tha 
W.  was  indebted  to  plaintiff  in  3612/.  lOs^  and  was  unable  to  pay  in  full ;  whereupon  it 
was  agreed  between  plaintiH^  defendant  and  W.,  that  plaintiff  should  accept  a  composi- 
tion, to  wit,  15002L,  in  satisfaction  and  discbarge  of  the  3612Z.  10«^  and,  in  consideration  of 
the  premises,  and  that  plaintiff  would  accept  the  15002.  in  satisfaction,  and  discharge, 
defendant  should  make  the  note  in  part  payment,  and  on  account,  of  the  1 5002^,  and  that 
plaintiff  should  not  enfbroe,  or  attempt  to  enforce,  or  in  any  way  claim  or  demand,  pay- 
ment of  any  further  sum  than  the  150021 ;  that  defendant  made  the  note  upon  the  terms 
of  the  agreement,  and  that  there  nerer  was  any  other  consideration ;  that  W.  aAerwards, 
and  before  the  note  was  due,  became  bankrupt ;  yet  plaintiff,  without  defendant's  con- 
sent, proved  in  the  bankruptcy  for  the  full  amount  of  the  3612^  lOt. 

HM  a  good  plea,  on  motion  for  judgment  non  obstante  veredicto ;  but,  HtUL,  on  motion  fbr  a 
new  trial,  that  the  plea  was  not  proved  by  evidence  of  an  agreement  that,  on  giving  3502. 
down,  1502.  by  note,  and  a  bond  of  other  parties  lor  1C002.,  W.  should  be  released  from 
the  original  debt. 

Assumpsit.  The  first  count  of  the  declaration  alleged  that  defendants, 
together  with  one  Thomas  Whitmarsh|  who  had  since  become  bankrupt 
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and  obtained  his  certificate,  on  26th  September,  1847,  made  their  pro- 
missory note,  and  thereby  jointly  and  severaDy  promised  to  pay  to  plain- 
tiff or  order  150/.  with  interest,  twelve  months  after  date,  which  period 
had  elapsed.     The  second  count  was  on  an  account  stated. 

Charlotte  and  Harriett  Selfe  suffered  judgment  by  default. 

First  plea,  by  defendant  T.  H.  Whitmarsh,  to  the  first  count,  that,  be- 
fore and  at  the  time  of  the  making  of  the  promissory  note,  one  Thomas 
Whitmarsh  was  indebted  to  plaintiff  in  a  large  sum  of  money,  to  ^t, 
3612/.  105.,  and  that  the  said  T.  W.  was  then  in  pecuniary  difficulties 
and  embarrassed  circumstances,  and  unable  to  pay  plaintiff  the  said 
sum  of  3612/.  10s.  in  full :   whereupon  it  was  then  proposed  and  agreed, 
by  and  between  plaintiff  and  defendant  and  T.  W.,  that  plaintiff  should 
^9671     ^^^^  ^^^  accept  a  composition  or  *part  of  bis  debt  of  3612/.  lOf., 
^    to  wit,  the  sum  of  1500/.,  in  satisfaction  and  discharge  of  the  said 
sum  of  3612/.  lOs.,  so  due  and  owing  from  T.  W.  to  plaintiff  as  afore- 
said ;  and,  in  consideration  of  the  premises,  and  that  plaintiff  would  ac- 
cept the  said  sum  of  1500/.  in  satisfaction  and  discharge  as  aforesaid, 
defendant  T.  H.  W.  should  make  the  promissory  note  in  the  first  count 
mentioned,  and  deliver  the  same  to  plaintiff  in  part  payment  and  discharge, 
and  for  and  on  account,  of  the  said  sum  of  1500/. ;  and  that  plaintifT 
should  not  enforce,  or  attempt  to  enforce,  or  in  any  way  claim  or  demaod, 
payment  of  the  whole  of  the  said  sum  of  3612/.  10^.,  or  any  further  or 
other  sum  than  the  said  sum  of  1500/.     That  defendant  T.  H.  W.  made 
the  promissory  note  upon  the  terms  and  conditions  of  the  said  agree- 
ment, and  that  there  never  was  any  other  consideration  for  him,  the  said 
defendant  T.  H.  W.,  making  the  said  note,  or  paying  any  part  of  the 
amount  thereof.     That,  although  T.  W.,  afterwards  and  before  the  said 
note  became  due,  and  before  the  commencement  of  this  suit,  to  wit,  20tb 
January,  1843,  became  and  was  declared  a  bankrupt,  according  to  the 
true  intent  and  meaning  of  the  laws  in  force  concerning  bankrupts,  yet 
plaintiff,  in  violation  of  good  faith  and  of  the  terms  of  the  said  agree- 
ment, then  wrongfully  and  injuriously,  and  without  defendant  T.  H.  W.'s 
consent,  went  and  appeared  in  the  court  of  bankruptcy,  and  then  proved, 
in  the  matter  of  the  said   bankruptcy  of  the  said  T.  W.,  for  the  fuli 
amount  of  the  said  sum  of  3612/.  lOs. ;  wherefore  T.  H.  W.  neglected 
and  refused  to  pay  the  note ;  and  the  note  then  became  and  was  and  is 
of  no  force  and  utterly  void  :  and  this,  &c. :  verification.     Replication: 
De  injuria. 

*9681         *Second    plea,  to    the    last    count,  Non  assumpsit.    Issue 
thereon. 

On  the  trial  before  Lord  Dekman,  C.  J.,  at  the  London  sittings  after 
Michaelmas  Term,  1843,  no  evidence  being  offered  in  support  of  the 
second  count,  the  defendant  began,  and  offered  the  proof  stated  hereafter 
in  the  judgment  of  the  court.  Verdict  for  the  defendant  on  the  issue  on 
(he  first  plea,  and  for  the  plaintiff  on  the  other  issue. 
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In  Hilary  temii  1844,  JTiesiger  obtained  a  rule  nisi  for  judgment  for 
tbe  plaintiff,  non  obstante  veredicto,  or  for  a  new  trial  on  the  ground 
that  the  evidence  did  not  prove  the  plea.  In  Michaelmas  term, 
I845,(a) 

Sir  F,  Ktlly^  Solicitor-General,  and  Lash^  showed  cause.  The  plea 
raises  a  good  defence.  It  is  true  that,  where  it  is  agreed  between  debtor 
and  creditor  only  that  the  creditor  shall  receive,  in  satisfaction  of  his  debt, 
a  sum  smaller  than  the  debt,  the  acceptance  of  such  sum  is  not  a  satis- 
faction in  law.  But  here  another  party  intervenes,  and  joins  in  a  promissory 
note.  It  is  true  that  the  other  party  is  liable  on  the  note  severally  as  well  as 
jointly  with  the  original  debtor;  but  the  creditor  obtains,  under  the  agree- 
ment, the  liability  of  both.  The  agreement  has  been  broken  by  the  plaintiflf, 
who,  by  proving  for  the  whole  debt,  has  diminished  the  fund  to  which  the  de- 
fendant, as  surety,  looked  for  his  own  indemnification.  It  is  as  if  the  plaintilF 
had  prejudiced  the  defendant's  claim  upon  the  original  debtor  in  any  other 
way,  as  by  giving  time,  or  making  a  composition  without  the  defendant's 
consent.  It  may  be  urged  that,  *by  stat.  6  G.  4,  c.  16,  s.  52,  r«QgQ 
the  defendant  may  stand  in  the  plaintiff's  place,  after  the  plain-  ^ 
tiff 's  proof  of  the  debt.  But  that  section  is  iDapplicable :  the  defendant 
is  not  surety  for  the  debt  which  the  plaintiff  has  proved,  but  for  the  sum 
named  in  the  promissory  note.  If  it  is  objected  that  the  agreement  is 
not  shown  to  be  in  writing,  the  answer  is  that  the  defence  is  raised  by 
showing  the  consideration  for  the  note,  which  may  be  done  by  oral  evi- 
dence. [Lord  Denman,  C.  J.,  referred  to  Moseley  v.  Hanford^  10  B.  &  C. 
729.]  The  attempt  there  was  to  vary  the  terms  of  the  note  by  oral  evi- 
dence :  here  the  plea  merely  describes  the  consideration  of  the  note  and 
shows  that  it  has  failed.  A  similar  defence  was  held  good  in  Welh  v. 
Hopkins^  5  M.  &  W.  7. 

(They  then  argued  on  the  facts. )(i) 

Sir  F.  ThesigeTf  Attorney-General,  and  Hoggins^  contra.  The  plea 
sets  up  a  contemporaneous  contract,  not  shown  to  be  in  writing,  to  vary 
the  effect  of  the  note.  That  cannot  be  done ;  Adams  v.  Wordleyy  1  M.  & 
W.  374^  S.  C.  Tyrwh.  &  Gr.  620.  [Lord  Derman,  C.  J.  I  think  you 
cannot,  at  this  step,  object  to  the  want  of  averment  of  a  written  contract. 
If  a  written  agreement  be  necessary,  and  none  was  proved,  the  objection 
should  have  been  taken  at  the  trial,  and  then  the  issue  w*ould  have  been 
found  for  the  plaintiff.  We  must  now  assume  that  a  written  agreement, 
if  necessary,  was  proved.]  It  is  true  that  a  defendant  may  prove  eitl^er 
that  there  was  no  consideration  for  a  note  on  which  he  is  sued,  or  that 
it  has  failed ;  Abbott  v.  Hendricks^  1  M.  &  6. 791.  But  here  it  is  sought 
to  'incorporate  a  distinct  condition  with  the  terms  of  the  note.  t*m{\ 
Further,  the  alleged  agreement  is  not  shown  to  have  been  broken. 
It  is  not  averred  that  the  plaintiff  has  received  any  dividend :  mere  proof 


?j 


November  10th.    Before  Lord  Denman,  C.  J^  WilliBms  and  Coleridge,  Js. 
As  to  this  part  of  the  case,  it  is  considered  sufficient  to  refer  to  the  judgment 
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of  a  debt  cannot  be  a  breach.  In  truth,  the  proof  is  for  the  benefit  of  the 
surety,  who  would  have  had  a  right  to  complain  of  the  creditor  if  he  had 
neglected  to  make  it. 

(They  then  argued  on  the  facts.)  Cur.  adv,  vuli. 

Lord  Denaian,  C.  J.,  in  this  term,  (May  4th,)  delivered  the  judgment 
of  the  court. 

The  declaration  stated  that  the  defendants  (together  with  one  Thomas 
Whitmarsh,  who  had  become  bankrupt)  made  a  promissory  note,  on  the 
26th  September,  1842,  for  payment  to  the  plaintiff  or  order,  twelve  months 
after  date,  of  150/.,  with  interest  from  the  date  of  the  note. 

To  this  the  defendant  Whitmarsh  pleaded  that  one  Thomas  Wliitmafsh 
was  indebted  to  the  plaintiff  in  3612/.  10s,;  and  that  it  was  agreed  be- 
tween the  plaintiff  and  the  defendant,  and  Thomas  Whitmarsh,  that  the 
plaintiff  should  accept  1500/.  in  satisfaction,  and  that,  in  consideration 
of  the  premises,  and  that  plaintiff  would  accept  1500/.  in  satisfaction,  the 
defendant  would  make  the  promissory  note  mentioned  in  the  declaration, 
and  deliver  it  to  the  plaintiff  in  part  payment  of  the  said  sum  of  1500/.,  and 
that  the  plaintiff  should  not  enforce,  or  in  any  w^ay  claim  or  demand,  pay- 
ment of  the  original  debt  of  3612/.  lOs. :  and  that  the  defendant  made 
the  note  upon  those  terms  and  for  no  other  consideration :  that  Thomas 
Wliitmarsh,  after  the  note  was  made,  and  before  it  became  due,  became 
*9711  ^  bankrupt;  *and  plaintiff,  in  violation  of  the  agreement,  proved 
under  the  commission  for  the  original  debt  of  3612/.  lOi.;  and 
that  the  note  thereupon  became  void. 

The  plaintiff  replied  De  injurii. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  defendant :  but  a  motion 
was  made  for  a  new  trial,  upon  the  ground  that  the  evidence  did  not  sap- 
port  the  plea  as  to  the  terms  upon  which  the  note  was  stated  to  have  been 
given.  And  we  are  of  opinion  that  it  did  not,  and  that  the  rule  should 
be  absolute  for  a  new  trial. 

The  agreement  stated  in  the  plea  is,  that  the  plaintiff  would  accept 
1500/.  in  satisfaction  ;  that  the  defendant  should  make  the  promissory  note 
in  part  payment  of  the  1500/.,  and  that  the  plaintiff  should  not  enforce  or 
attempt  to  enforce,  or  in  any  way  claim  or  demand,  payment  of  the  original 
debt  of  3612/.  10^.  The  evidence,  however,  was  that,  on  giving  3501. 
down,  150/.  by  note,  and  a  bond  of  the  Misses  Selfe  and  another  for  1000/., 
Thomas  Whitmarsh  should  be  released  from  the  original  debt ;  and  a 
deed  between  the  parties,  executed  in  November,  after  the  note  was 
given,  was  confirmatory  of  the  evidence  of  the  witness  to  the  original 
agreement  that  such  were  the  terms  of  the  arrangements  made  at  the 
time. 

There  was,  as  it  seems  to  us,  a  most  material  variance  between  the 
agreement  stated  in  the  plea  and  that  proved. 

The  agreement  in  die  plea  is  that  the  plaintiff  would  accept  15001.  in 
satisfaction,  that  the  defendant  should  make  his  note  in  part  payment,  ard 
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that  the  plaintiff  would  not  enforce  or  attempt  to  enforce  payment  of  hi« 
original  debt. 

But  the  agreement  proved  was,  that,  upon  payment  of  *350/.  r«972 
down,  and  150/.  by  promissory  note,  and  1000/.  by  bond,  Thomas  ^ 
Whitmarsh  should  be  released  from  the  original  debt,  making  the  obli- 
gation upon  the  plaintiff  to  release  the  bankrupt  or  to  refrain  from  prose- 
cuting hb  claim  a  condition  subsequent  to  his  receiving  350/.  down  and 
n  bond  for  1000/.,  as  well  as  the  promissory  note :  which  most  materially 
varies  from  the  agreement  as  stated  in  the  plea. 

The  rule  was  for  a  new  trial,  or  judgment  for  the  plaintiff  non  obstante 
veredicto.  But,  though  we  think  the  plea  was  not  supported  by  the  evi- 
dence, we  do  not  think  that  after  the  verdict  it  is  bad  upon  the  face  of  it, 
or  that,  supposing  the  agreement  and  other  facts  stated  in  it  to  have  been 
proved,  it  does  not  afford  a  defence  to  the  action,  as  showing  a  total  fail- 
ure of  the  consideration  upon  which  the  note  was  given. 

We  therefore  think  the  rule  should  be  made  absolute  for  a  new  trial. 

Rule  absolute  for  a  new  trial. 


•DOE  on  the  demise  of  ELIZABETH  DARKE  against      [•dlS 

SAMUEL  BOWDITCH. 

A  lease  contained  the  following  clause:  "And  also  shaU  be  lawful  for  £.  D^^  (the  lessor,) 
"  her  executors,"  &c.,  **  to  call  on  tenant  for  quarterly-  payment  of  rent,  or,  if  otherwise,  as 
now  accepted,  at  Michaelmas  and  Lady-Day,  as  a  matter  of  favour,  with  a  quarter  re- 
maining in  hand,  and  if  not  paid  in  twenty  days  afVer,  rent  as  stated,  and  lOl.  of  increased 
rent  for  breaking  up  land  by  acre,  then  the  tenant  shall  be  liable  to  have  the  rent,  &c^  due 
recovered  by  sale  and  distress,  or  to  enter  on  the  premises  for  the  same  till  it  be  fully 
satisfied." 

HM,  1.  That  the  clause  might  be  understood  as  reserving  a  right  of  entry,  upon  non-pay- 
ment of  rent,  to  hold  the  premises  till  the  arrears  were  paid. 

2.  That,  under  this  clause,  the  lessor  could  not  enter  without  the  common-law  formalities, 
sect  2  of  Stat  4  6.  2,  e.  28,  applying  only  where  there  is  a  right  of  re-entry  by  which  the 
lease  is  avoided. 

Ejectment  for  messuages  and  land  in  Devonshire. 

On  the  trial,  before  Rolfe,  B.,  at  the  last  Devonshire  assizes,  it  ap- 
peared that  the  defendant  held  the  premises  under  a  lease  from  the  lessor 
of  the  plaintiff,  by  deed,  executed  by  both  parties,  dated  27th  November, 
1841,  for  a  term  of  seven  years,  commencing  at  Lady-Day,  1842,  (with 
an  exception  not  material  here,)  at  the  yearly  rent  of  105/.  The  lease 
contained  the  following  clause,  which  was  the  only  one  showing  at  what 
times,  or  how  often  in  the  year,  the  rent  was  payable. 

«  And  also  shall  be  lawful  for  Elizabeth  Darke,  her  executofs,  admi- 
nistrators, and  assigns,  to  call  on  tenant  for  quarterly  payment  of  rent,  or, 
if  otherwise,  as  now  accepted,  at  Michaelmas  and  Lady-Day,  as  a  matter 
of  favour,  with  a  quarter  remaining  in  hand,  and,  if  not  paid  in  twenty 
days  after,  rent  as  stated,  and  10/.  of  increased  rent  for  breaking  up  land 
by  acre,  then  the  tenant  shall  be  liable  to  have  the  rent,  &c.,  due  reco- 
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Tered  by  sale  and  distress,  or  to  enter  on  the  premises  for  the  same  tiB  it 
be  fully  satisfied." 

*9741  ^^  ^^^  ^^^  ^^  ^^^  demise,  more  than  half  a  year's  *rent  was 
in  arrear,  and  there  was  no  distress  on  the  premises.  The  counsel 
for  the  defendant  contended  that  the  clause  was  unintelligible ;  bat  that, 
construing  it  as  giving  a  power  of  entry  to  hold  till  the  rent  was  satisfied, 
sect.  2  of  Stat.  4  G.  2,  c.  28,  was  inapplicable,  and  therefore,  as  no  evi* 
dence  was  offered  that  the  formalities  necessary  for  a  re-entry  at  common 
law  had  been  fulfilled,  the  plaintiff  could  not  recover.  A  verdict  was 
taken  for  the  plaintiff,  with  leave  to  move  for  a  nonsuit.  In  this  term, 
J.  Greenwood  obtained  a  rule  nisi  accordingly:  and,  on  a  subsequent 
day  of  the  term, (a) 

Crowder  and  Merivale  showed  cause,     llie  clause  is  not  technically 
drawn :  but  the  meaning  clearly  is  that  the  landlord  may  re-enter  on  a 
quarter's  rent  being  in  arrear  twenty  days  after  demand.    A  strictness 
has  sometimes  been  applied  in  the  construction  of  clauses  which  destroy 
an  estate ;  but  that  rule  will  not  be  extended  to  clauses  regulating  the 
relation  of  landlord  and  tenant.    In  Doe  dem,  Davis  v.  Elsam^  Moo.  &  M. 
189,  Lord  Tenterden  ruled  that  in  such  cases  «  the  provisoes  ought  to 
be  construed  according  to  fair  and  obvious  construction,  without  favour 
to  either  side."     In  Doe  dem.  Wyndham  v.  CareWy  2  Q.  B.  317,(6)  this 
court  refused  to  attempt  to  find  out  a  meaning  for  a  clause  of  re-entry  ; 
but  the  proviso  there  was  much  more  obscure  than  the  clause  now  in  ques- 
tion.    The  intent  of  the  parties  will  be  looked  to,  according  to  the  prin- 
*9751     ^'P^^^  ^^^   down  by  *Lord  Mansfield  in  Goodtiik^  lessee  of 
ClargeSf  v.  Funucany  2  Doug.  665.(c)    Then  assuming  that  the 
court  will  collect  from  the  proviso  the  meaning  suggested,  there  was  here 
six  months'  rent  in  arrear;  and  therefore  ejectment  lies,  under  stat  4  G. 
2,  c.  2^,  8.  2,  without  a  demand  ;  Doe  dem.  Scholefield  v.  Alexander^  2  M. 
&  S.  625.((2)    It  will  be  contended,  on  the  other  side,  that  the  statute  is 
inapplicable,  because  the  right  reserved  is  only  of  entry  quousque,  till  the 
rent  be  satisfied.    But  that  is  enough  to  support  an  action  of  ejectment ; 
Jemott  V.  Cowley y  1  Saund.  112  c,  c-onfirmed  in  Doe  dem.  Biass  v.  Hars^ 
ky^  1  A.  &  E.  766.     [Patteson,  J.    In  Jemott  v.  Cowley  the  entry  was 
at  common  law.]    The  statute  applies  wherever  the  landlord  «  hath  right 
by  law  to  re-enter  for  the  non-payment."    That  places  the  landlord  in  the 
same  position  as  he  would  be  in,  at  common  law,  if  he  had  made  a  proper 
lemand  ;  Hassdl  dent.  Hodgson  v.  Gowthwaiiey  Willes,  500,  note(b)  to  p.  , 
507.     The  condition  is  of  the  class,  mentioned  in  Sheppard's  Touchstone,  J 
p.  118,  <<  where  a  lease  b  made  rendering  rent  on  a  day,  on  condition  if 
it  be  not  paid  that  the  lessor  shall  enter  on  the  land  and  keep  it  till  the 
rent  be  paid."     [Patteson,  J.    It  will  be  said  that  this  is  not  a  re-entry, 

(a)  April  2dd.    Befbre  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Wightman,  Js. 


(6)  See  Begkui  r.  The  ASdUmd  BaUwap  Compan^^  anti,  p.  987. 

(c)  See  note  (c)  to  Hattell  dm.  Hod^wn  v.  Gowtkwait$,  Wille»,  507,  P 

r4  See  J)otdm,Earlo/SiniaUfury  v.  WUton,  5  E  &  Aid.  363,  3M. 
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bat  an  entry ;  it  does  not  put  the  landlord  in  as  of  his  former  estate.] 
The  words  are  used  indiscriminately.  .  In  Littleton,  sect.  327,  the  word 
applied  to  such  a  condition  is  «  enter ;"  but  Lord  Coke,  in  his  comment 
on  this  section,  203  a,  says:  «the  feoffor  by  his  re-entry  gainetfa  no 
estate  of  freehold,  but  an  interest  •by  the  agreement  of  the  parties  r^g^g 
to  take  the  profits  in  nature  of  a  distress."(a)  A  difficulty  may 
be  suggested  from  the  clause,  towards  the  end  of  sect.  2,  which  provides 
that,  if  no  bill  be  filed  in  six  months,  the  lessee  shall  be  foreclosed  and 
the  lessor  shall  hold  the  premises  discharged  of  the  lease.  But  that  clause 
does  not  override  the  preceding  part  of  the  section  ;  the  framer  of  the  act 
was  directing  his  attention  to  the  preventing  vexatious  proceedings  in 
equity.  That  is  the  explanation  given  in  note  (16)  to  Duppa  v.  Mayo, 
1  Wms.  Saund.  287  c,  6th  ed.  In  strictness,  however,  the  landlord  here, 
upon  entry,  would  hold  discharged  of  the  lease.  [Williams,  J.  Suppose 
the  lessee  paid  the  rent  after  the  entry.]  The  landlord  would  then  not 
hold  at  all ;  while  he  does  hold,  he  is  not  subject  to  the  lease  ;  none  of 
the  covenants  could  be  enforced  against  him.  If  an  action  were  brought 
by  a  third  person  for  any  thing  relating  to  the  land,  he  would  defend  in 
bis  own  name  and  on  his  own  title.  On  the  motion  for  this  rule,  reference 
was  made  to  note  (a)  in  p.  667  of  2  Chitty's  Statutes,  where  it  is  said  : 
<<  this  section  only  applies  when  there  is  a  clause  of  re-entry  in  a  lease, 
and  a  forfeiture  committed  by  non-payment  of  rent."  But  the  annotator 
refers  to  a  subsequent  note  (k)  in  p.  673,  relating  to  stat.  11  G.  2,  c.  19, 
s.  16,  where  it  is  clear,  from  the  language  of  the  legislature,  that  rights 
ef  entry  or  forfeiture  destroying  the  lease  are  spoken  of.  No  such  indi- 
cation appears  in  stat.  4  G.  2,  c.  28,  s.  2. 

J,  Greenwood  J  contra.  The  proviso  in  the  lease  is  unmeaning.  The  au- 
thority of  the  dictum  in  Doe  dem,  Davis  *y,  Elsam,  Moo.  &  M.  189,  r#Q77 
is  destroyed  by  later  cases  ;  Doe  dem,  Pallc  v.  Marchettiy  1  B.  & 
Ad.  715, 720 ;  Doe  dem.  Sir  W.  Ahdy  v.  Stevens,  3  B.  &  Ad.  299, 303.  If  any 
meaning  can  be  assigned  to  the  proviso,  it  must  be  confined  to  failure  of 
payment  demanded  quarterly.  But,  giving  the  clause  the  meaning  con- 
tended for  on  the  other  side,  the  statute  is  inapplicable.  No  case  has 
occurred  in  which  it  has  been  held  to  relate  to  any  right  of  entry  which 
does  not  put  the  lessor  in  of  his  old  estate.  [Lord  Denman,  C.  J.  I  do 
not  see  how  the  plaintiff  can  get  rid  of  the  inference  arising  from  the 
clause  as  to  mortgagees,  at  the  end  of  sect.  2.]  It  is  impossible  to  escape 
from  the  inference  that  the  party  entering  is  to  hold  absolutely  if  the  mort- 
gagee does  not  interfere.  But,  in  the  present  case,  the  lease  is  not  at  an 
end :  the  rent  would  run  on  while  the  landlord  was  in.  [Patteson,  J. 
Would  not  the  same  difficulty  have  arisen  if  the  landlord  here  had  com- 
plied with  the  common-law  formalities  ?]  No :  the  difficulty  is  that  the 
statute,  by  its  words,  applies  only  where  the  landlord  could  hold  dis. 
charged  of  the  lease.    If  the  argument  on  the  other  side  be  correct,  the 

(a)  See  note  [03]  to  p.  203  a,  in  Hargrave  and  Batler's  edition. 
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statute  applies  to  any  entr}'  for  non-payment  of  rent.  Now  suppose  the 
right  reserved  were  to  enter  for  a  fortnight :  could  the  lessor,  under  the 
statute,  hold  discharged  of  the  lease  ?  Again,  by  sect.  4,  in  cases  within 
the  statute,  payment  after  the  trial  of  the  ejectment  is  too  late ;  Roe  dem. 
West  V.  Davis,  7  East,  363 ;  Doe  dem,  Harris  v.  Masters,  2  B.  &  C.  490 : 
but  here  the  landlord  must  give  up  possession  whenever  the  arrears  are 
*Q7R1  s^t's^^<^-  I^  is  *^^^  denied  that  the  lessors  of  the  plaiotiffmig^t 
have  recovered  by  pursuing  the  common  formalities. 

Cur.  adv.  vulL 

Lord  De29MAN,  C.  J.,  in  this  term,  (May  4th,)  delivered  the  judgment 
of  the  court. 

This  was  an  action  of  ejectment  by  a  landlord  against  his  tenant,  upon 
a  condition  in  the  lease  for  re-entry  in  case  of  non-payment  of  rent.  The 
lessor  of  the  plaintiff  obtained  the  verdict  at  the  trial;  but  several  points 
were  made  by  the  defendant,  to  one  only  of  which  it  is  necessary  to  ad- 
vert, as  upon  that  we  think  he  is  entitled  to  succeed. 

The  lease  was  very  inartificially  drawn :  but,  giving  it  a  reasonable  con- 
struction,  it  contained  a  condition  that,  upon  non-payment  of  the  resened 
rent,  the  lessor  might  enter  and  hold  the  premises  until  the  arrears  were 
paid.  The  precise  words  are  «<  to  enter  on  the  premises  for  the  same  till 
it  be  fully  satisfied." 

Such  a  condition  would  have  enabled  the  lessor  to  maintain  ejectment 
at  common  law,  fulfilling  the  requisite  formalities ;  and  he  would  hare 
been  entitled  to  hold  the  premises  until  the  arrears  were  satisfied:  but, 
when  they  were  satisfied,  the  lessee  might  re-enter,  and  hold  the  premises 
under  the  lease  as  before.  The  effect  of  such  a  condition  in  a  lease  as 
that  in  question  is  stated  in  Co.  Lit.  203  a. 

In  the  present  case,  the  lessor  of  the  plaintiff  might,  as  was  conceded, 
have  maintained  ejectment  at  common  law,  making  a  formal  demand  and 
pursuing  the  other  formalities  required  by  the  common  law ;  but  he  has 
not  done  so.  This  ejectment  is  brought  under  the  provisions  of  stat 
^«g  4  G.  2,  c.  28,  s.  2 ;  and  the  question  is,  ^whether  the  lessor  of  the 
^  plaintiff  can  avail  himself  of  that  statute  if  his  right  to  re-enter  is 
only  to  hold  until  the  rent  is  satisfied,  and  not  to  avoid  the  lease. 

The  object  of  the  second  section  of  stat.  4  6.  2,  c.  28,  appears,  by  the 
preamble,  to  have  been  to  remove  the  inconvenience  to  landlords  from  the 
niceties  attending  re-entries  at  common  law,  and  from  the  obtaining  in- 
junctions in  equity :  and  it  provides  that,  where  half  a  year's  rent  is  due, 
and  the  landlord  has  a  right  to  re-enter  for  non-payment,  the  service  of  a 
declaration  in  ejectment,  in  the  manner  pointed  out  by  the  statute,  shall 
stand  in  the  place  of  a  demand  and  re-entry:  and,  if  the  tenant  appears, 
and  it  is  proved  that  half  a  year's  rent  was  due  and  no  sufficient  distress 
upon  the  premises  when  the  declaration  was  served,  and  that  the  landlord 
had  power  to  re-enter,  then  the  landlord  shall  recover  judgment  and  exe- 
cution in  the  same  manner  as  if  there  had  been  a  demand  and  le-entxy. 
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If  the  statute  had  stopped  there,  the  plaintiff  in  the  present  case  might 
nave  been  entitled  to  avail  himself  of  it,  assuming  that  half  a  year's  rent 
was  due,  and  that  there  was  no  sufficient  distress  upon  the  premises,  as 
he  had  a  right  to  re-enter  upon  non-payment  of  rent ;  and  the  only  effect 
of  the  statute  would  have  been  to  relieve  the  plaintiff  from  the  common- 
law  formalities  of  a  demand  and  formal  re-entry :  and  he  would  have  re- 
covered possession  of  the  premises,  to  hold  until  the  arrears  of  rent  were 
satisfied,  when  the  lessee  would  be  entitled  to  re-enter  under  his  lease. 

The  statute,  however,  goes  on,  in  the  same  second  section,  to  say  that, 
<Mn  case  the  lessee"  <<  shall  permit  and  suffer  judgment  to  be  had  and 
recovered  on  such  ejectment,  and  execution  to  be  executed  thereon, 
'without  paying  the  rent  and  arrears,  together  with  full  costs,  and  r^goQ 
without  filing  any  bill  or  bills  for  relief  in  equity,  within  six  ca-  '- 
lendar  months  after  such  execution  executed;  then  and  in  such  case  the 
said  lessee''  «<  shall  be  barred  and  foreclosed  from  all  relief  or  remedy  in 
law  or  equity,  other  than  by  writ  of  error,  for  reversal  of  such  judgment, 
in  case  the  same  shall  be  erroneous,  and  the  said  landlord  or  lessor  shall 
from  thenceforth  hold  the  said  demised  premises  discharged  from  such 
lease." 

This  latter  part  of  the  second  section  applies  to  the  whole :  and,  if  the 
right  to  re-enter  in  the  present  case  is  within  the  meaning  of  the  statute,  the 
effect  would  be  that,  unless  the  tenant  paid  the  arrear  of  rent  within  six 
months,  the  lease  would  be  absolutely  forfeited,  though  the  condition  is 
merely  that  the  landlord  shall  enter  and  hold  until  the  arrears  are  paid ; 
and  the  statute  would  enlarge  the  terms  of  the  condition,  and  create  a  for- 
feiture where  none  was  intended  by  the  parties. 

We  are  of  opinion  that  the  statute  was  not  intended  so  to  operate,  but 
that  its  application  is  to  those  cases  only  where  the  right  to  re-enter  is 
absolute,  and  not,  as  in  this  case,  quousque,  and  the  lease  upon  such  re- 
entry is  forfeited.  Before  the  statute  passed,  equity  would  relieve  against 
a  forfeiture  for  non-payment  of  rent:  but,  as  it  was  uncertain  whether  the 
tenant  would  apply  for  relief,  or  when,  much  inconvenience  was  caused 
to  landlords,  which  the  statute  was  calculated  to  remove  by  limiting  the 
period  to  six  months. 

Our  judgment  therefore  is  for  the  defendant.  Rule  absolute. 


*The  QUEEN  against  CONYERS  and  Three  Others.  [•981 

By  a  regulation  of  the  judges,  made  under  stat  6  &  7  Viet  o.  20,  9.  16,  it  is  ordered  that 
every  mandamus  shaU  be  tested  and  made  returnable  «  on  a  day  certain,''  before  the 
queen,  &c. 

CUdf  that  the  words  requiring  the  teste  to  be  *  on  a  day  certain"  mean  a  day  in  term. 

Hdd  also,  Lord  Denman,  C.  J.  dubitante,  that,  where  a  mandamus  had,  under  the  direetio  1 
of  a  special  pleader,  been  drawn  with  a  teste  out  of  term,  and  so  issued,  and  a  return  had 
bean  made  and  demurred  to^  whereupon  the  defendants  objected  that  the  writ  wm 
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wrongly  tested,  the  court,  by  its  general  authority,  might  amend  the  teste  on  motion  bf  tbs 
prosecutor.    For, 

That  the  mistake  was  that  of  the  officer,  not  the  party,  the  officer  being  bound  to  see  tfaat  a 
proper  teste  was  affixed,  and  not  adopt  an  irregular  one  given  by  the  prosecutor ; 

That  the  mistake  arose  from  a  misconstruction  not  unreasonable  \ 

And  that  the  court,  knowing  the  date  at  which  the  rule  ibr  a  mandamus  was  made  abadote. 
might  amend  according  to  that  date. 

IVlandamus,  to  the  verderers  of  a  royal  ibrest,  recited  that  the  Chief  Justice  and  Justke  in 
Eyre  had  granted  license  to  the  prosecutor  to  hunt.  &c.  in  the  ibrest,  provided  the  license 
N  were  brought  to  the  next  court  for  the  said  forest,  to  be  enrolled  among  the  records  there: 
and  that  the  defendant  had  refused  to  enroll :  the  writ  therefore  commanded  them  lo 
enroll  the  license  at  the  next  court  of  attachment  Return,  that  the  forest  M'as  not  within 
any  manor,  &c.  of  the  prosecutor,  nor  was  he  seised,  &c.  of  the  said  forest,  for  any  estate 
whatever ;  and  that  the  license  purported  to  extend  over  lands  within  the  forest,  of  which 
A.,  B.,  and  C.  were  seised  of  estates  of  freehold,  and  were  the  occupiers. 

Held,  on  demurrer  to  the  return,  that  the  license  was  void  as  to  the  last-mentioned  lands,  ami 
therefore  the  court  could  not  grant  a  mandamus  to  enroll  it. 

The  defendants  also  returned,  that  the  verderers  bad  not  been  required  by  the  Chief  Justice 
and  Justice  Eyre,  or  by  any  court  of  the  forest,  to  enroll  the  license. 

Htldj  on  demurrer  to  the  return,  that  tliis  also  was  an  answer  to  the  writ,  for  that  the  court 
of  the  Cliief  Justice  in  Eyre  had  power  to  compel  obedience  in  the  verderers,  m^  were 
Its  officers,  and  therefore  the  Court  of  Queen's  Bench  ought  not  to  interfere,  unless  in  a  cue 
of  urgent  necessity.    Judgment  for  defendants. 

Mandamus.    The  material  parts  of  the  writ  were  as  follows. 

"  Victoria,"  &c.  «  To  Henry  John  Conyers,"  &c.,  (the  defendants,) 
"  Esquires,  verderers  of  our  forest  of  Waltham,  in  the  county  of  Essex, 
greeting. 

"Whereas  we  have  been  given  to  understand,"  &c.,  "that  our  Right 
Honourable  Thomas  Grenville,  Warden,  Chief  Justice  and  Justice  in 
Eyre  of  all  our  forests,  chases,"  &c.,  "  on  the  south  side  of  Trent,  did, 
on,"  &c.,  (1st  September,  1843,)  "  by  writing  under  his  hand  and  the 
seal  of  his  office  of  Chief  Justice  and  Justice  in  Eyre  as  aforesaid,  bear- 
ing date,"  &c.,  «  directed  to  all  and  singular  the  officers  and  ministers  of 
our  forest  of  Waltham  aforesaid,  and  reciting  that  Edward  Jones  Williams, 
*Q891  ^'»"  *&c.,  Esquire,  had  made  his  request  unto  him  for  a  license, 
to  hunt,  hawk,  course,  set,  shoot  and  fish  in  our  said  forest  of 
Waltham,  and  that  he  had  confidence  in  him,  the  said  E.  J.  W.,  that  he 
was  a  preserver  of  the  game  and  would  use  the  license  thereby  giren  to 
him  not  for  the  destruction  and  spoil  thereof,  but  for  his  recreation  only, 
will  and  require  all  and  singular  the  officers  and  ministers  of  our  said 
forest,  and  all  others  whom  it  might  concern,  that  they  and  every  of  them 
should  permit  and  suffisr  the  said  E.  J.  W.  at  all  seasonable  times,  with 
one  person  in  his  company,  on,  from  and  after  the  first  day  of  September 
to  the  12th  day  of  February  in  every  year,  and  at  no  other  times,  to  hunt, 
hawk,  course,  set,  shoot,  and  fish  in  the  public  waters  of  our  said  forest, 
and  to  kill  and  carry  away,  in  and  from  our  said  forest  and  the  limits 
thereof,  all  and  all  manner  of  beast  and  fowl  of  forest,  red  and  fallow 
deer  only  excepted,  and  to  keep  and  use  all  sorts  of  dogs,  nets,  and  guns 
for  that  purpose,  he  always  first  acquainting  the  keeper  of  the  walk  where 
he  intended  so  to  hunt,"  &c,  «  as  aforesaid ;  provided  always,  that  he 
did  use  the  liberty  thereby  given  to  him  with  that  moderation  which  was 
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fitting ;  and  provided  also,  that  the  license  of  him  the  said  Rt.  Hon.  T.  G., 
Chief  Justice,"  &c.,  «<  was  brought  to  the  next  court  to  be  held  for  our 
said  forest  to  be  there  enrolled  amongst  the  records  of  the  said  court : 
And  whereas  we  have  been  further  given  to  understand,"  &c.,  « that  our 
Court  of  Attachment  of  our  said  forest  of  Waltham  was  held  at,"  &c., 
<<  on,"  &c.,  (11th  December,  1843,)  «  before  you  the  said  Henry  John 
Conyers,"  &c.,  (naming  the  four  defendants,)  « then  being  present  at  the 
same  court,  and  then  and  from  thence  hitherto  and  still  being  verderers 
of  our  said  forest,  being  the  next  court  'held  for  our  said  forest  r^goo 
after  the  granting  of  the  said  license  by  our  said  Rt.  Hon.  T.  G.,"  *- 
&c.,  «  and  that  at  the  said  court  came  the  said  E.  J.  W.  by  James  All- 
sup,  his  attorney  in  that  behalf,  and  then  and  there  by  the  same  attorney 
brought  the  said  license  to  be  there  enrolled  amongst  the  records  of  the 
said  court,  and  then  and  there  presented  the  same  to  you  the  said  H.  J. 
Conyers,"  &c.,  <<  and  then  and  there  by  the  same  attorney  besought 
and  required  you,  the  said  H.  J.  Conyers,"  &c.,  <«  to  enroll  or  cause  to 
be  enrolled  the  said  license  amongst  the  records  of  the  said  court  there : 
but  that  you,"  &c. :  the  ^rit  then  averred  neglect  and  refusal  by  the  de- 
fendants to  enroll,  and  commanded  them  « that,  at  our  next  Court  of 
Attachment  to  be  held  of  and  for  our  said  forest  of  Waltham,  you  do 
enroll  or  cause  to  be  enrolled  amongst  the  records  of  our  said  court  there 
the  said  license  so  granted  by  our  said  Rt.  Hon.  T.  G.,  Chief  Justice," 
&c.,  «as  aforesaid,  to  the  said  £.  J.  Williams  as  aforesaid,  or  that  you 
show  us  cause,"  &c. 

« Witness,  Thomas  Lord  Denman,  at  Westminster,  the  22d  day  of 
June,  in  the  8th  year  of  our  reign.       By  tlie  court,  Robinson." 

Return.  «<  We,"  &c.,  "  certify  and  return,"  &c.,  '<  that  the  said 
forest  of  Waltham,  in  the  said  county  of  Essex,  in  the  said  writ  men- 
tioned, and  the  limits  thereof,  and  the  public  waters  thereof,  were  not,  nor 
was  either  of  them  or  any  part  thereof  at  the  time  of  the  granting  of  the 
said  license  in  the  said  writ  mentioned,  nor  are  nor  is  the  said  forest  and 
limits  and  public  waters,  or  either  of  them  or  any  part  thereof,  within  any 
lordship,  manor,  reputed  manor,  forest,  chase,  park  or  warren  of  or  be* 
longing  to  the  said  E.  J.  Williams,  or  in  which  the  said  E.  J.  W.  had,  at 
the  time  *of  the  granting  of  the  said  license,  or  now  hath,  any  r*Qo^ 
estate,  right,  title  or  interest  whatsoever ;  nor  was  the  said  E.  J.  ^ 
W.,  at  the  time  of  the  granting  of  the  said  license,  nor  is  he  now,  seised 
or  possessed  of,  or  entitled  to,  the  said  forest  of  Waltham,  and  the  limits 
thereof,  and  the  public  waters  thereof,  or  to  the  soil  and  land  of  or  in  the 
same,  for  any  estate  of  freehold  or  other  estate  or  interest  whatsoever. 
And  we,"  &c.,  "  further  certify,"  &c.,  « that  the  said  license  in  the  said 
writ  mentioned,  and  the  rights,  liberties  and  privileges  in  the  said  license 
mentioned,  and  thereby  assumed  to  be  granted,  extend  and  purport  to 
e&tend  over  lands  and  waters  in  and  over  which  the  said  E.  J.  Williams 
had  not  at  the  time  of  the  granting  of  the  said  license,  nor  now  hath^  any 
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lordship,  manor,  reputed  manor,  forest,  chase,  park  or  warren,  oi  an/ 
estate  of  freehold,  or  other  estate,  right,  title  or  interest  whatsoever.  And 
we,"  &c.,  further  certify,  &c.,  <<  that  the  said  license  in  the  said  ^rit 
mentioned,  and  the  rights,  liberties  and  privileges  in  the  said  license  meo- 
tioned,  and  thereby  assumed  to  be  granted  to  the  said  £.  J.  W.,  extend 
and  purport  to  extend  over  certain  lands  lying  and  being  within  the  said 
forest  and  limits  thereof,  to  wit,  over  a  certain  close  called  and  known  bj 
the  name  of  Copt  Hall  Green  ;"  and  of  a  «  certain  other  close  called.^^ 
&c.,  (naming  other  lands,)  »<  all  in  the  parish  of,"  &c.,  «of  which  one 
Sir  William  Wake,  iiaronet,  was,  at  the  time  of  granting  the  said  license, 
and  still  is,  seised  for  an  estate  of  freehold  in  possession,  and  of  which 
he  the  said  Sir  W.  W.,  bart.,  then  was  and  still  is  the  occupier ;  and  orer 
a  certain  other  close,"  &c.,  (naming  other  lands  of  which  certain  other 
persons  respectively  at  the  time  of  the  grant  of  license,  and  still,  were 
*9851    ^^^^^^  ^"^  ^^^  occupiers.)     «  And  *^we,"  &c.,  further  certify,  &c. : 
then  followed  a  statement,  which  it  is  unnecessary  to  insert  at 
length,  that,  after  the  granting  of  the  license,  and  before  the  .CSourt  of 
Attachment  held  on  11th  December,  1843,  to  wit,  on,  &c.,  and  on  other 
days  before  the  license  had  been  brought  by  Williams  or  any  other  person 
to  be  enrolled,  &c.,  and  before  any  petition  to  the  verderers  touching  the 
enrollment,  Williams  came  upon  the  said  forest  of  Waltham  for  the  pur- 
pose of  hunting  and  shooting  in  the  said  forest,  and  did  hunt  and  shoot 
there  and  kill  and  carry  away  beasts  and  fowls  of  forest,  &c.    <<  And 
we,"  &c.,  further  certify,  &c.,  « that  the  said  verderers  have  not  nor  have 
any  nor  hath  either  of  them  been  required  by  the  Warden,  Chief  Justice 
and  Justice  in  Eyre,  in  the  said  writ  mentioned,  or  by  any  justice  or  jus- 
tices of  the  said  forest  of  Waltham  or  of  any  forests  or  forest  of  our  lady 
the  queen,  or  by  any  rule,  order,  or  decision  of  any  court  of  justice  seat  or 
any  court  whatsoever  of  or  for  the  said  forest  of  Waltham,  to  enroll  or 
cause  to  be  enrolled  among  the  records  of  the  said  Court  of  Attachment 
in  the  said  writ  mentioned,  or  of  any  court  whatsoever,  the  said  license 
in  the  said  writ  mentioned ;  nor  hath  any  claim,  complaint,  appeal,  refer- 
ence or  application  whatsoever,  touching  the  said  license  or  the  enrolling  of 
the  same,  been  made  to  the  said  Warden,  Chief  Justice  and  Justice  in  Eyre, 
or  to  such  justices  as  aforesaid,  or  any  or  either  of  them,  or  to  any  such 
court  of  justice  seat  or  other  court  whatsoever  of  or  for  the  said  forest, 
having  appellate  jurisdiction  or  any  jurisdiction  or  authority  whatsoever 
over,  in  or  from  the  said  Court  of  Attachment,  or  over  the  said  verderers 
*9861    ^^  ^^  ^^^^  ^"^  mentioned.     And  for  these  'reasons  we  cannot 
^    enroll  or  cause  to  be  enrolled  the  said  license,"  &c.,  «<  in  man- 
ner," &c. 

Demurrer,  stating  several  causes.     Those  material  to  the  decision  on 
the  return  will  appear  sufficiently  by  the  argument. 

Joinder  in  demurrer. 

The  defendants  stated,  as  one  of  their  points  for  argument,  <<  That  the 
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vrrit  of  mandamus  is  bad,  as  having  been  issued,  and  been  tested,  out  of 
term." 

In  last  Hilary  term,  Watsotif  referring  to  the  Regulation  made  by  the 
judges  of  this  court,  under  stat.  6  &  7  Vict.  c.  20,  s.  16,  that  « Every  writ 
of  mandamus  shall  be  tested  and  made  returnable  on  a  day  certain,  before 
the  Queen  at  Westminster,"  (a)  obtained  a  rule  to  show  cause  why  the 
mandamus  should  not  be  amended  by  altering  the  teste  to  a  day  certain  in 
term.  It  appeared,  by  the  affidavit  on  which  the  motion  was  made,  that 
the  mandamus  was  both  tested  and  issued  out  of  term,  the  special  pleader 
employed  in  the  case  being  of  opinion  that  this  course  was  permitted  by 
the  regulation  above  referred  to.(A) 

T.  C.  Marsh,  in  the  same  term,  (January  24th,)  showed  cause  against 
the  rule  to  amend.  A  mandamus  must  be  tested  in  term.  Com.  Dig. 
Mandamus,  (C.  4) ;  for  the  court  has  no  authority  to  award  process  at  any 
other  time,  nor  is  the  sheriff  bound  to  execute  a  writ  *so  awarded ;  \wgi 
3  Bac.  Abr.  377  (7th  ed.,)  Execution,  (C) :  if  tested  out  of  term,  *- 
it  is  a  nullity.  Com.  Dig.  Abatement  (H  14) ;  and  the  fault  «  shall  not  be 
amended  ;  for  it  is  not  form  ;"  Com.  Dig.  ibid,  citing  Sympson  v.  Inhabit" 
ants  of  Penryth,  1  Show.  80.  Stat.  9  Ann.  c.  20,  by  which  (s.  7)  the 
writs  of  mandamus  there  mentioned  are  brought  within  the  protection  of 
the  statutes  of  Jeofails,  is  extended,  by  stat.  1  W.  4,  c.  21,  s.  3,  to  man- 
damus generally,  but  only  so  far  as  the  enactments  of  stat.  9  Ann.  c.  20, 
regard  the  <(  return  to  writs  of  mandamus,  and  the  proceedings  on  such 
returns."  And,  supposing  the  statutes  of  Jeofails  applicable  to  the  defect 
as  it  appears  on  this  writ,  the  fault  here  is  not  on  the  face  of  the  writ 
merely ;  the  affidavit  shows  that  the  mandamus  was  in  fact  issued  out  of 
term.  The  court  would  perhaps  not  attend  to  that  circumstance  if  the 
writ  were  properly  tested ;  but  here  the  mandamus  both  purports  to  be, 
and  is,  issued  in  vacation.  In  Kenworthy  v.  Peppiat,  4  B.  &  Aid.  288, 
a  bill  of  Middlesex  made  returnable  on  a  dies  non  was  considered  abso- 
lutely void,  and  leave  to  amend  was  refused.  In  Edgell  v.  Curling, 
7  Man.  &  6.  958,  a  subpoena  duces  tecum  was  held  to  be  void»  because 
tested  in  vacation.  And  in  Badham  v.  Bateman,  2  Dowl.  &  L.  130,  a 
distringas  returnable  out  of  term  was  set  aside  on  an  application  made 
more  than  eight  days  after  execution,  on  the  ground  that  the  writ  was 
void  and  could  not  be  amended.  The  court  has  always  been  guided,  on 
motions  of  this  kind,  by  the  circumstance  that  there  was  something  to 
amend  by ;  Green  v.  Rennet,  1  T.  R.  782 :  here  that  circumstance  is 
wanting.  The  *date  of  the  rule  absolute  for  a  mandamus  (c)  r«gg8 
would  not  fix  the  time  when  the  writ  issued.    The  affidavit  shows    ^ 

(a)  Reg.  8.  Comer's  Practice  of  tbe  Crown  Side  of  the  Court  of  Qneen*s  Bench,  Forms, 
p.  2. 

(6)  The  reporters  have  endeavoured  without  success  to  obtain  a  copy  of  the  affidavit,  and 
hare  reason  to  beUeve  that  the  draA  used  in  court  was  mislaid,  and  that  no  transcript  had 
oeen  made,  but  that  the  affidavit  contained  nothing  material  in  addition  to  the  particulars 
DOve  stated. 

U*  '^M  rule  in  this  caw  was  made  absolute  oa  Maf  3d,  1844. 
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that  a  regular  teste  "wduld  be  contrary  to  the  fact :  this  therefore  is  not,  as 
BcTLLER,  J.,  said  in  Green  y.  Bennei^  1  T.  R.  782,  a  motion  <<  to  amend^^ 
a  « mistake  according  to  the  truth  of  the  case."  The  practice  as  to 
amendment  is  stated  in  the  late  treatises  on  the  practice  of  the  Crown 
Office  :(a)  but  nothing  is  mentioned  that  could  warrant  this  application. 
[Coleridge,  J.  In  Regina  v.  The  Mayor ^  fyc.  of  Jfewhury^  1  Q.  B.  751, 
759,  cited  by  Mr.  Archbold,  (p.  311,)  this  court,  during  the  argument, 
suggested  an  amendment  of  the  writ.]  The  objection  there  was  not  one 
•vhich  made  the  writ  void  :  and  the  suggestion  of  the  court  was  not  op- 
posed.(&)  The  practice  as  to  amending  misprision  of  the  clerk  has  no 
place  where  the  defect  proceeds,  not  from  an  oversight  committed  by  a 
clerk  of  the  court,  but  from  a  misconception  of  the  special  pleader. 
[CoLEBiDCE,  J.  It  was  also  a  mistake  in  the  officer,  to  insert  a  date  not 
according  to  the  regulation  of  the  court.] 

Watson  and  Bovilly  contra.  The  writ  emanates  from  the  court :  and  if 
the  clerk  annexes  a  wrong  teste,  it  is  not  the  less  a  misprision  because 
the  mandamus  has  been  prepared  in  a  pleader's  chambers.  The  &ult 
*9891  ^^^^  ^^'  ^^  ^^^  nature,  a  misprision  merely,  produced  by  ^inserting 
^  one  month  instead  of  another ;  and  no  prejudice  can  arise  from 
the  amendment.  The  cases  in  which  <<  misconveying  of  process"  or 
><  misprision  of  the  clerk"  may  be  aided  by  the  court  are  pointed  out  in 
Com.  Dig.  Amendment^  (C  2),  (T) ;  and  in  the  division  (C  2)  it  is  laid 
down  that,  « if  a  venire  facias  or  other  process  be  tested  before  appearance 
or  decla'"»tion,  it  shall  be  amended  by  the  roll;"  «so,  if  it  be  tested,  dit 
dominico  ;^^  «or,  out  of  term,  or  after  trial."  In  Corner's  Practice,  p. 
233,  it  is  said  (citing  Regina  v.  Directors  of  St.  Pancras^  (c)  1843)  that 
>«The  court  have  allowed  a  writ  of  mandamus  to  be  amended  when  the 
case  has  come  on  for  argument  in  the  crown  paper,  giving  leave  for  the 
return  to  be  amended  also,  or  a  new  return  to  be  filed."  A  bill  of  Mid- 
dlesex was  held  to  be  amendable  after  it  had  been  filed  ;  Green  v.  Rennet^ 
1  T.  R.  782.  In  Rex  v.  Powell^  Bunb.  83,  an  extent  was  amended  by 
completing  the  teste.  The  Anonymous  case  in  Hardres,  321,  as  to  amend- 
ing a  venire,  Bourchier  v.  WUtky  1  H.  Bl.  291,  where  the  teste  of  a 
capias  was  amended.  Smithy.  WUmery  3  Atk.595  ;  Greenwood  v.  Richard- 
Sony  Barnes,  16 ;  Thorpe  v.  Hook,  1  Dowl.  P.  C.  501  ;(d)  1  Roll.  Abr. 
207,  tit.  Amendment^  pi.  16,  and  1  Tidd,  713  (9th  ed.,)  are  also  among 
the  authorities  on  this  subject.  If  it  is  essential  that  there  should  be  some- 
thing to  amend  by,  the  clerk  here  may  amend  by  the  rule  of  court  which 
ordered  the  mandamus  to  issue.    As  to  Edgell  v.  Curling,  7  Man.  &  G. 

(a)  Archbold's  Practice  of  the  Crown  Oiiice,  tit.  MandamuM,  p.  311,  and  Cortier's  Practice 
of  the  Crown  Side  of  Q.  R  233,  tit  Mandamuty  were  referred  to. 

(6)  It  was  there  understood  that  the  prosecutor  would  have  leave  to  amend-.  If  necessary, 
on  terms;  and,  to  avoid  delay,  the  argument  was  allowed  to  proceed  as  if  the  aiDendiDem 
had  been  made. 

{c\  Not  reported. 

\d)  See  BickPtU  v.  WdhtttO,  1  Q.  E  914, 
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958,  the  court  tflere  refused  to  overlook  a  defect  in  the  teste  of  a  subpoena, 
when  the  consequence  would  have  been  to  ^convict  a  party  of  r«nQQ 
contempt  for  disobeying  a  writ  which  was  void  when  issued,  ^ 
Seaton  v.  Heap^  5  DowL  P.  C.  247,  there  cited,  seems  to.  have  been  a 
mere  case  of  setting  aside  for  irregularity.  It  is  a  fallacy  to  argue  that 
this  writ  cannot  be  amended  because  in  fact  it  issued  afier  term.  The 
writ  is  not  the  less  a  writ  of  the  term  because  taken  out  in  vacation.  It 
is  the  well-known  practice  that,  if  a  rule  for  a  mandamus  is  granted  on 
the  last  day  of  term,  the  writ,  though  subsequently  issued,  dates  from 
the  term.  The  court  will  be  governed  in  this  case  by  that  which  appears 
on  the  record.  A  mandamus  has  issued  ;  the  defendants  have  made  a 
return ;  and  they  now  allege  that  the  mandamus  is  wrongly  tested.  [Lord 
Denman,  C.  J.  You  make  the  application  to  amend,  when  the  return  is 
ready  to  be  argued.]  It  is  because  they  have  stated  the  objection  in  their 
points  for  argument.  And,  further,  although  ex  abundanti  cautel&,  this 
application  has  been  made,  it  is  not  clear  that  the  teste  out  of  term,  to  a 
(nandamus,  is  wrong.  The  words  of  the  rule  in  question  are  only  «  on  a 
day  certain."  In  the  preceding  rules,  3  to  7,  when  a  return  is  spoken 
of,  the  direction  is,  that  the  return  shall  be  made  on  a  day  certain  in  th^ 
next  ensuing  term,  or  in  the  same  or  the  next  term,  or  in  term  or  vacation : 
in  no  previous  instance  are  the  words  so  general  as  in  rule  8 :  there  is  no 
ground,  therefore,  for  concluding  that  in  this  particular  instance  a  return 
in  term  is  the  only  one  permitted. 

Lord  Denman,  C.  J.  I  have  a  difficulty  in  acceding  to  the  opinion 
that  this  rule  may  be  made  absolute.  I  *think  that  the  word  r^ggi 
«<  misprision"  means  a  mere  mistake.  The  writ,  here,  being  alto-  ^ 
gether  void,  it  is  at  any  rate  a  strong  proposition  to  say  that  we  shall 
make  it  good.  Still,  if  the  error  were  the  act  of  the  court,  I  would  not 
pronounce  that  we  might  not  do  so:  but  this  does  not  appear  to  be 
such  an  error,  or  to  be  a  mistake  of  the  clerk  within  the  meaning  of  the 
authorities  on  tbb  subject.  I  do  not  know  that  the  clerk  is  bound  to  form 
an  opinion  on  the  accuracy  of  the  teste ;  that  is  judged  of  by  the  party 
himself  who  instructs  the  clerk:  and  I  do  not  think,  if  there  is  a  mistake, 
that  the  clerk  is  bound  to  set  it  right.  However,  there  may  be  cases 
which  admit  of  the  course  now  proposed ;  and  it  would  sometimes  be 
painful  to  prevent  it.  An  excuse  for  it  is  fiu*nished  here  by  the  language 
of  the  8th  Regulatiox\,  which  speaks  only  of  <<  a  day  certain,"  whereas,  in 
the  earlier  rules,  the  mention  of  a  <<i^  day"  has  the  words  <<in  term  or 
out  of  term,"  or  something  of  the  land,  tacked  to  it ;  and  it  may  have 
been  thought  that  when  those  words  were  not  used  the  party  was  free  to 
choose  a  day  either  in  term  or  in  vacation.  Still  I  think  that  the  wording 
of  the  8tb  rule  was  not  meant  to  alter  the  law,  but  that  pajcties  were  in- 
tended in  every  instance  to  find  out,  for  themselves,  what  the  practice 
required.  It  also  appears  to  me  difficult  to  say,  and  the  affidavit  does  not 
showi  what  there  is  to  amend  by.    But  the  rest  of  the  ^urt  thipk  that  the, 

3B 
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applicatiou  may  be  granted ;  and  I  agree  with  them  in  doing  so,  though 
protesting,  as  I  am  always  disposed  to  do,  against  the  practice  of  sum- 
marily  altering  a  solemn  act  of  the  court. 

Pattesoh,  J.  The  8th  Regulation  directs,  in  general  terms,  that  everj 
*9921  °^^°^^°^^^  ^^^^i  ^  tested  on  «« a  day  'certain."  Before  that  rule, 
-'  the  court,  in  granting  a  mandamus,  was  understood  to  direct  that 
the  writ  should  issue,  tested  as  of  the  day  on  which  the  rule  was  granted: 
and  if  the  officer  had  fixed  a  teste  of  any  different  day,  it  would  have  been 
a  mistake  which  the  court  might  have  corrected  by  its  general  authority, 
and  not  by  force  of  any  statute.  But  it  is  contended  that,  in  this  case, 
the  rule  having  been  misconstrued,  the  mistake  is  not  with  the  officer  of 
the  court  but  with  the  party.  The  rule  is  not  distinctly  worded ;  and  the 
officer  acts  upon  the  suggestion  of  a  party  who  comes  to  him  and  desires 
the  writ  to  be  made  out  according  to  his  own  interpretation.  Still,  the 
officer  is  to  use  his  discretion,  and  act  according  to  the  authority  intrusted 
to  him :  and  if  he  gives  a  wrong  date  to  the  writ,  it  is  his  own  misprision; 
for  he  was  not  bound  to  adopt  the  view  of  the  party  suing  out  the  man* 
damns.  As  to  the  real  interpretation,  we  are  agreed  that  the  rule  means 
a  day  certain  in  term,  and  does,  in  substance,  direct  that  the  writ  shall 
issue  on  such  day:  and  I  think  the  relation  between  the  time  of  granting 
the  writ  and  the  time  of  its  issuing  is  not  meant  to  be  so  entirely  a  fiction 
as  has  been  suggested.  I  am  therefore  of  opinion  that  the  teste  may  be 
amended  ;  and  that,  in  the  exercise  of  our  general  power,  and  not  under 
any  particular  statute,  we  may  make  this  rule  absolute. 

Coleridge,  J.  I  think  that  we  have  here  a  discretion  vested  in  us, 
and  that  we  may  amend  where  a  mistake  occurs  which  might  be  coid- 
mitted  by  a  person  using  reasonable  care,  and  is  the  error  not  of  a  paily 
but  of  the  officer.  That  seems  to  me  to  be  the  case  here:  and,  in  direct- 
*9931  ^"S  ^^^  amendment,  I  think  we  shall  amend  ^according  to  the 
fact;  that  is,  the  order  of  the  court  for  issuing  the  writ.  In  prac* 
tice,  the  mandamus  is  supposed  to  issue  on  the  same  day  on  which  it  is 
ordered  by  the  court.  Mr.  Robinson  says  that,  even  when  issued  in  a 
subsequent  term,  it  is  tested  on  that  day  of  the  former  term  on  which  die 
rule  absolute  was  granted.  We  can,  therefore,  amend  here  according  to 
the  fact,  because  we  know  the  day.  It  was  contended  that  the  mistake 
was  that  of  the  special  pleader,  not  the  officer ;  but  the  officer  was  bound 
to  obey  only  the  order  and  practice  of  the  court.  Then,  lastly,  the  mis- 
take was  not  so  unreasonable  as  to  preclude  an  amendment ;  for  the  offi- 
cer, dealing  with  a  new  set  of  rules,  not  very  clearly  drawn,  might  ftirly 
suppose  that  the  words  «<  a  day  certain,"  without  more,  were  used  in  op- 
position to  the  words  «<  a  day  certain  in  term." 

The  demurrer  was  then  argued.(a)  Rule  absolute  to  amend. 

•  (a)  For  the  crown,  on  the  same  day,  beibra  the  same  three  judges.  For  the  defendaot^ 
in  Ea«ter  term,  (Apru  ?5th,)  before  Lord  Penman,  C.  J.,  Patteaon,  and  Williamt,  Js.  (Wigltf' 
man,  J.,  was  in  the  Bail  Court) 
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Watson  J  for  the  crown.  The  nature  and  origin  of  royal  forests  are 
detailed  in  Manwood's  Treatise  of  the  Forest  Laws.  (He  then  read  the 
passages  on  this  subject  in  the  4th  (Nelson's)  edition  of  Manwood,  pp. 
139, 140»  143, 145, 146, 147,  tit.  Forests,  sects.  1, 2,  3, 13, 21, 22, 29, 32, 
33.)  The  same  treatise  describes  the  office  and  jurisdiction  of  the  Chief  Jus- 
tice in  Eyre  of  the  Forest,  as  to  granting  licenses,  and  otherwise.  ( Wat- 
son then  read  passages fromManwood,  Nelson's  edition,  pp.  57, 58,  tit.  Chief 
Justice  in  Eyre,  sects.  1, 2, 5, 28 :  *p.  65,  tit.  The  Charge,  sect.  1,  r*QQ4 
et  seq.:  pp.  188, 189, 192,  tit.  Hunting,  sects.  21,  22,  36 :  p.  332,  ^ 
tit.  Rolls  of  the  Forest,  sect.  3:  and  the  placita  <<fn  itinere  de  Deane,^^  in 
1  (W.)  Jones,  347,  348:  Manwood,  (Nelson,)  pp.  110, 115,  tit.  Dogs  in  a 
Forest,  sects.  15,  37:  pp.  20,  21,  tit.  Assart,  sects.  1,  11:  p.  307,  tit. 
Purpresture,  sect.  25:  and  Mathews's  Case,  in  1  (W.)  Jones,  276. 

It  is  objected  in  the  present  case,  that  the  license  and  the  mandatory 
part  of  the  writ  are  too  comprehensive,  inasmuch  as  they  afi*ect  lands 
which,  not  being  demense  lands  of  the  crown,  are  not  within  the  jurisdic- 
tion of  the  Chief  Justice  and  Justice  in  Eyre,  and  which  are  not  lands  of 
the  prosecutor.  But  the  license  is  at  any  rate  good  against  the  crown,  and 
so  far  as  the  right  of  the  crown  extends.  All  the  game  belongs  to  the  crown ; 
but  the  king  cannot  license  a  person  to  take  it  on  another's  land,  because 
in  so  doing  he  would  be  a  trespasser ;  and  this  is  the  meaning  of  Man- 
wood,  p.  188,  tit.  HunHng,  s.  21,  where  it  is  said  that  the  king  and  the 
Chief  Justice  in  Eyre  may  grant  warrants  to  hunt  in  the  forest,  and  license 
to  hunt  in  the  party's  own  lordship  or  manor,  or  his  own  freehold.  So 
£3ir,  the  license  is  available  at  once ;  and,  if  the  licensee  acquired  the  other 
land  comprehended  in  the  license,  or  obtained  leave  from  the  proprietor, 
it  would  then  privilege  him  as  to  that.  The  present  form  of  license  has 
been  used  for  a  long  course  of  years.  And,  if  the  license  be  defective  in 
part,  it  may  still  be  good  for  the  residue.  Lord  Coke  says  in  4  Inst.  297 : 
«<  If  a  man  make  a  false  claim"  (before  the  court  in  Eyre)  <«  by  claiming 
more  than  he  ought,  he  shall  be  fined  for  his  false  claim,  but  that  which 
he  ought  to  have  shall  not  *be  seized :  as  the  prior  of  York  rwogc 
claimed  by  charter  to  have  tithe  of  all  venison,  tam  in  carne  ^ 
quam  in  corio,  where  he  ought  not  to  have  it  in  corio,  for  which  he  was 
fined  and  enjoyed  it  in  carne."  The  same  point  is  mendooed  in  Man- 
wood,  p.  80,  tit.  Claims  in  forests,  s.  5.  Coke  cites  also  Pickering's  Case, 
4  Inst.  297,  before  the  Justices  in  Eyre,  which  was  to  a  like  effect. 
Further,  the  verderers  are  not  competent  to  raise  this  objection  to  the 
)icense.  They  are  ministerial  and  not  judicial  officers,  except  in  the  case 
of  certain  small  ofiences.  In  other  respects,  Manwood  says,  their  Attach- 
ment Court  <(is  only  a  court  of  mquest;  fi>r  an  offender  cannot  be  con- 
victed here,  neither  can  he  be  attached  by  his  body,  but  by  his  goods,  un- 
less he  is  actually  taken  committing  the  offence  in  the  forest :"  and  he 
adds,  sect.  4,  <«  Before  the  making  Charta  Forests,  this  Court  of  Attack 
ments  was  held  very  often,  but  at  no  certain  time,  only  at  the  will  and 
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pleasure  of  the  chief  officers  of  the  forest :''  pp.  23^  24,  tit.  AUackmmi 
Courts  sect.  34.  Blackstone  says  (3  Comm.  71)  that  in  the  Court  of  At- 
tachments ««the  foresters  or  keepers  are  to  brbg  in  their  attachments,  or 
presentments  de  viridi  et  venatione ;  and  the  rerderers  are  to  receive  the 
same,  and  to  enroll  them,  and  to  certiiy  them  under  their  seals  to  the  Cooit 
of  Justice-seat,  or  Sweinmote :  for  this  court  can  only  inquire  of,  but  not 
convict  ofienders."  In  the  case  of  a  license,  the  duty  d*the  verderers  is 
to  present  at  the  Attachment  Court.  Manwood  says,  p.  384,  tit.  Woods 
in  forests^  sect.  46,  that «« though  a  man  may  cut  his  wood  for  necessary 
Doots,  by  view  of  foresters,  and  by  virtue  of  such  a  warrant  or  license  from 
*9961    ^^  Chief  Justice  in  Eyre ;  yet  the  officers  ought  to  present  it  *at 

the  neact  Court  of  Attachments,  viz.  how  much  was  felled ;  and 
that  it  was  done  by  the  view  of  the  foresters,  that  it  may  appear  on  record." 
[Coleridge,  J.  It  is  not  said  there  that  the  licenses  are  to  be  enrolled 
by  the  court.]  The  Chief  Justice  in  Eyre  may  qualify  the  license  by  re- 
quiring enrolment.  [Coleridge,  J.  Can  he  give  a  jurisdiction  to  the 
court  for  that  purpose?]  He  has  control  over  that  court;  and  the  ver- 
derers do  not  pretend  that  they  have  not  authority.  The  case  is  like  that 
of  a  mandamus  to  the  steward  of  a  manor  to  enrol  a  bargain  and  sale: 
there  the  court  would  not  allow  a  return  denying  that  the  conveyance  could 
operate.  [Patteson,  J.  The  steward  might  return  that  it  was  not  ac- 
cording to  the  custom.]  But  not  that  it  was  in  itself  inoperative.  Se- 
veral persons  may  claim  to  be  admitted  to  the  same  copyhold,  or  to  be 
sworn  in  as  churchwardens  for  the  same  parish ;  the  officer  cannot  reject 
any  one  because  there  is  a  question  as  to  the  title.  When  a  charter,  or 
the  specification  of  a  patent,  is  presented  for  enrolment,  it  has  never  been 
suggested  that  the  officer  might  refuse  because  the  charter  or  specifica- 
tion was  invalid.  It  is  objected  that,  if  the  verderers  were  bound  to 
enrol  the  license,  the  Court  of  Justice-seat  was  the  proper  court  to  enforce 
performance  of  that  duty.  But,  although  claims  to  the  allowance  of  liber- 
ties and  privileges  in  the  forest  are  tried  in  the  Court  of  Ju8tice-Seat,(a) 
the  claim  to  a  license,  in  which  enrolling  is  made  a  condition  precedent, 
cannot  be  tried  there,  nor  redress  had  for  interference  with  the  enjoyment 
under  such  license,  if  the  verderers  refuse  to  enrol.  The  objection  that 
gg^l    there  is  a  tribunal  other  than  *this  court,  by  which  redress  may 

be  granted,  comes  too  late  on  return  to  a  mandamus.  And  no 
actual  sitting  of  a  Court  of  Justice-seat  has  been  traced  since  those  men- 
tioned  by  Sir  W.  Jones.  (The  rest  of  the  argument,  not  bearing  on  the 
points  decided  by  the  court,  is  omitted.) 

T.  C.  Marsh  contra.  First :  This  mandamus  cannot  be  sustained,  as 
it  directs  the  enrolment  of  a  license  which  is  clearly  bad,  and  has  issued 
improvidently.  It  is  license  to  hunt  and  shoot  over  lands,  a  portioa 
of  which  are  owned  and  possessed  by  private  proprietors :  as  to  that  pait, 
it  is  inopei  ative :  and  there  cannot  be  a  mandamus  to  enrol  an  instmmenC 

(a)  4  Inst  391. 
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which  purports  to  do  more  than  it  can  legallj  perform.  If  this  license 
were  granted  by  the  crown,  and  enrolled,  ahhough  the  crown  exceeded 
Its  ri^t  in  granting  it,  no  private  person  could  prevent  the  enjoyment 
ofit. 

Secondly :  Mandamus  is  not  the  proper  remedy ;  for  that  writ  will  not 
issue  to  compel  an  inferior  officer  to  obey  a  superior,  where  the  superior 
has  power  to  enforce  obedience,  and  has  not  been  duly  applied  to  by  the 
prosecutor :  lUx  v.  Bristow,  6  T.  R.  168;  Bex  v.  Jeyes^  3  A.  &  E.  416  ; 
Regina  v.  Gamble j  11  A.  &  £.  69 ;  Com.  Dig.  Mandamus^  (B) ;  5  Bac.  Abr. 
260, 261,  tit.  MandamuSj  (B).  Rex  v.  Chancellor,  ^e.  bf  Cambridge^  1  Stra. 
557 ;  S.  C.  2  Ld.  Raym.  1334,  {Dr.  Bentley^s  case^)  seems  referable  to  the  * 
same  principle.  Regina  v.  Kendall^  1 Q.  B.  366,  which  may  be  cited  on  the 
other  side,  proceeded  on  the  ground  that  there  wais  no  other  remedy.  Here 
there  is  a  specific  remedy.  There  is  a  regular  gradation  of  forest 
^courts,  from  the  <<  Court  of  Attachment"  to  the  <«  Justice-seat ;"  r^ggo 
Manwood,  Laws  of  the  Forest,  ch.  21,  22»  23»  24  :(a)  and  the  '- 
Chief  Justice  in  Eyre  has  authority  to  impose  fines  and  forfeitures  on 
▼erderers  for  neglect  of  duty,  and  inter  alia,  for  not  bringing  in  the  rolls 
and  presentments  of  the  forest ;  Manwood,  p.  506,  ch.  24,  s.  5,  4  Inst. 
291.  So  that  the  authority  of  the  Court  of  Queen's  Bench  to  enforce  an 
enrolment  in  this  manner  could  not  begin  till  the  Chief  Justice  in  Eyre 
had  himself  refused  to  hold  a  court  for  the  purpose.  Consequently,  in 
the  copious  reports  extant  of  cases  on  the  forest  law,  there  is  no  instance 
in  which  this  court  has  been  moved  to  compel  verderers  to  perform  their 
duties,  but  several  in  which  the  jurisdiction  of  the  King's  Bench  in 
forest  causes  has  been  denied;  Case  of  Hundred  of  Wargrave^  1  W. 
Jones,  267. 

Wedson^  in  reply.  The  license  may  be  taken  as  meant  to  include  that 
portion  of  the  forest  only  over  which  the  crown  had  a  right  to  grant  it : 
and  the  party  who  uses  it  over  the  soil  of  other  owners  may  then  be  a 
trespasser  ab  initio :  and  in  this  manner  the  passage  in  Manwood,  pp. 
288,  289,  ch.  18,  s.  7,  3d  ed.,  may  be  understood.  The  license  is  not 
illegal,  but  inoperative  only,  even  as  to  the  defective  part.  But  this  point 
cannot  at  all  events  be  now  raised  by  the  defendants ;  for  the  license  must 
be  enrolled  before  it  can  be  judged  whether  it  be  good  or  bad.  The 
question,  whether  mandamus  is  or  is  not  the  proper  remedy,  ought  to 
have  been  raised  in  showing  cause  against  the  rule,  not  on  the  return. 
But  it  has  not  been  shown  that  there  is  any  *available  remedy.  r^oQa 
It  does  not  appear  from  Manwood  that  any  power  exists  in  the  ^ 
Justice-seat  to  coAipel  the  verderers  to  enrol  a  license.  They  are,  indeed, 
compellable  to  bring  in  their  roll ;  but  the  prosecutor  cannot  enforce  even 
this,  till  he  has,  in  the  first  instance,  procured  enrolment. 

CW.  adv.  vuU. 

(a)  Manh  cited  the  9d  editioii,  pp.  400,  et  seq. 
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Lord  Denmak,  C.  J.,  in  this  vacation  (May  4tb)  ddiTered  tbe  judgment 

of  the  court. 

A  mandamus  issued  to  the  Terderers  of  Waltham  Forest,  to  enid  in 
the  Forest  Court  a  license  granted  by  the  Chief  Justice  in  Eyre  to  kiU 
game  within  the  forest. 

We  have  heard  in  this  case  a  great  deal  of  mgenious  argument  upon 
points  of  curious  learning:  but  two  matters  occurred  to  us  as  raising  objec« 
tions  to  the  writ's  issuing,  on  which  we  received  no  satisfaction. 

The  license  was  admitted  to  be  void  in  part ;  that  is  with  respect  to 
the  right  of  sporting  over  the  lands  of  private  proprietors.  But,  if  good 
with  respect  to  the  royal  lands,  the  learned  counsel  argued  that  we  ought 
to  command  the  enrolment,  that  it  might  operate  as  £ur  as  it  is  legal. 
We  feel,  however,  an  insuperable  difficulty  in  directing  the  enrolment  of 
an  instrument  which  in  its  terms  would  give  power  to  commit  unlawful 
acts.     We  called  for  authority  to  this  effect,  and  none  was  found. 

The  other  objection  is,  that  the  verderers  are  officers  of  the  court  of 
the  said  Chief  Justice  in  Eyre,  and  he  must  in  that  character  have  power 
to  compel  them  to  do  what  the  law  requires.  This  court  is  not  to  be  used 
*10001  ^^  ^^  instrument  for  enforcing  the  process  *of  any  other  court,  at 
least  without  a  case  of  urgent  and  imminent  necessity,  which 
cannot  be  pretended  here.  Judgment  for  defendants. 


HOLFORD  against  BAILEY. 

K  declaration,  reciting  tliat  defendant  had  been  summoned  to  answer  plaintiff  in  an 
of  trespass,  charged  that  defendant,  with  force  and  arms,  broke  and  entered  a  fisheiXt » 
wit,  the  sole  and  exclusive  fishery  of  plaintiff,  in  a  certain  part  of  a  rirer  then  flowing  and 
being  over  the  soil  of  one  F^  and  then  fished  for  fish  in  the  said  fishery  of  plaintifi^  and 
the  fish  of  the  said  fishery  of  plaintiff  there  found,  and  being  in  the  said  fishery,  chased 
and  disturbed :    Conclusion,  contra  pecem. 

Hdd^  on  motion  in  arrest  of  judgment,  after  verdict  for  plaintiff: 
(1.)  That  the  declaration  was  shaped  in  trespass. 
(2.)  That  (^SembU)  trespass  lies  for  breaking  and  entering  the  several  fishery  of  A.  on  fhs 

soil  of  B.    But 

(3.)  That  the  words  «  sole  and  exclusive  fishery'*  were  not  equivalent  to  «  several'*  fisheiy; 

and  that  no  cause  for  an  action  of  trespass  appeared. 


The  declaration  stated  that  the  defendant  had  been  summoned  to 
answer  the  plaintiff  in  an  action  of  trespass ;  and  it  contained  foot 
counts. 

The  first  count  was  for  breaking  and  entering,  with  force  and  anas, 
&c.,  a  several  fishery  of  plaintiff  in  the  river  Usk,  in  Brecknockshire. 

The  second  count  charged  that  the  defendant,  to  wit,  on,  &c.,  wA 
force  and  arms,  &c.,  broke  and  entered  a  certain  other  fishery,  to  wit,  the 
sole  and  exclusive  fishery  of  the  plaintiff,  to  wit,  in  the  said  river  Udk,  ia 
a  certain  other  part  of  the  said  river  then  flowing  and  bebg  over  the  soil 
of  one  Philip  Francis,  and  adjacent  to,  &c.,  situate  in  the  said  couatj, 
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and  then  fished  for  fish  in  the  said  last-mentioned  fishery  of  the  plaintiff*, 
and  the  fish,  to  wit,  five  salmon,  &c.,  of  the  said  last-mentioned  fishery 
of  the  plaintifi*,  there  found,  and  being  of  great  value,  to  wit,  &c.,  then 
being  in  the  said  last-mentioned  fishery,  then  chased  and  disturbed. 

The  declaration  concluded :  <<  and  other  wrongs  to  *the  plain-     r*i  oqi 
tiff  then  did,  against  the  peace  of  our  lady  the  queen,  and  to     ^ 
the  plaintiff's  damage,"  &c. 

Ten  pleas  were  pleaded,  leading  to  issues  of  fact. 

On  the  trial,  before  Parke,  B.,  at  the  Gloucestershire  Spring  Assizes, 
1844,  the  defendant  obtained  a  verdict  on  issues  disposing  of  the  first, 
third,  and  fourth  counts ;  and  the  plaintiff  had  a  verdict  on  all  the  issues 
relating  to  the  second  count. 

In  Easter  term,  1844,  iCe/Zy  obtained  a  rule  nisi  for  arresting  judgment 
on  the  second  count,  on  the  ground  that  it  was  shaped  in  trespass,  and 
that  trespass' did  not  lie  for  an  injury  to  the  several  fishery  of  the  plaintiff 
on  the  soil  of  a  third  person ;  and  that,  assuming  that  it  did  lie,  the 
second  count  did  not  assert  a  several  fishery,  the  words  cc  sole  and  exclu- 
sive" not  being  equivalent  to  "several." 
.  In  last  Trinity  term,(a) 

Talfourdy  Serjt.,  Alexander  and  E,  V,  Williams  showed  cause. 

It  is  not  to  be  assumed  that  the  second  count  is  in  trespass :  the  record 
does  not  show  the  form  of  the  action.  [Kelly,  The  declaration  re- 
cites that  the  defendant  has  been  summoned  to  answer  in  an  action  of 
trespass.]  When  the  record  is  made  up,  that  need  not  appear,  since  the 
rule  of  Hil.  4  W.  4,  Forms,  No.  1,  6  B.  &  Ad.  x,  xi ;  BaU  v.  Hamlet, 
1  C,  M.  &  R.  575 ;  S.  C.  5  Tyrwh.  201.  Before  the  new  rules,  in  An- 
derson  v.  Thomas^  9  Bing.  673,  it  was  held  that  not  to  state  fully  the  form 
*of  action  was  only  an  irregularity :  and  the  words  «  of  a  plea  r*iQQ2 
that  he  render  to  him  the  sum  of  7750/.,"  in  bill  for  debt,  were  '- 
held  to  be  superfluous :  Lord  v.  Houetouny  11  East,  62,  recognised  in  Fer^ 
guson  V.  MitcheU,  2  C,  M.  &  R.  687,  689 ;  S.  C.  Tyrwh.  &  Gr.  179, 181, 
where  Parke,  B.,  said  that,  since  the  new  rules,  no  recital  of  the  writ 
was  necessary  in  making  up  the  issue.  The  other  counts  cannot  be 
looked  to  :  at  this  stage  no  objection  can  be  taken  on  the  ground  of  a  mis- 
joinder. The  second  count  has  indeed  the  words  «<  with  force  and  arms :" 
but  these  may  be  inserted  in  a  count  in  case,  as  was  pointed  out  by  Wil' 
liams,  Serjt.,  arguendo,  in  Woodward  v.  Walton,  2  New  R.  476,  478. 
It  is  true  that  Mansfield,  C.  J.,  there  says  that  the  words  are  generally 
applicable  to  actions  of  trespass  only ;"  but  the  authorities  do  not  bear 
this  out.  In  7!&e  Earl  of  Shrewsbury^  Case,  9  Rep.  46  b,  50  b,  the 
court  said  :  «  When  there  are  two  causes  of  an  action  on  the  case,  the 
one  caiua  eausans,  and  the  other  causa  causata ;  causa  causans  may  be 
alleged  to  be  vt  e^  arm"*,  for  that  is  not  the  immediate  cause  or  point  ci 
the  action,  but  caiua  causata,  as  in  12  H.  4,  3  a,  Yearb.  Mich.  12  H.  4, 

(a)  Majr  29tli,  1845.    Befbro  Lord  Denman,  C.  J.,  VttXt&aoa,  WUUami,  and  Coleridge,  Js. 
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3  A.  pi.  4,  the  putting  of  dung  into  the  riTer  is  eatua  causofis^  and  there* 
fore  it  may  be  vi  et  armisy  but  causa  causata^  f«  the  point  of  the  action 
on  the  case  is  the  drowning  of  the  plaintiff's  land :''  and  other  instances 
are  given  :  and  this  passage  is  referred  to  in  Com.  Dig.  Action  upon  the 
CasCy  (C  3)9  (C  4).  At  the  utmost,  the  words  are  only  matter  of  special 
demurrer,  within  stat.  4  Ann.  c.  16,  s.  1 :  and  judgment  cannot  be 
*10031  ^^^7^^  ^^^  verdict  on  the  ground  of  a  variance  between  *the 
writ  and  declaration  ;  stat  5  G.  1,  c.  13,  s.  1.  In  Bowdell  r. 
ParsonSf  10  East,  359,  the  former  statute  was  applied  to  a  motion  in  ar- 
rest of  judgment :  and  Lord  Ellenborough  pointed  out  that  the  omission 
of  a  venue  was  less  material  than  other  instances  given  in  the  statute,  of 
which  the  improper  omission  of  vi  et  armis  is  one.  The  law  as  to  such 
variations  between  the  writ  and  declaration,  and  the  mode  formerly  al- 
lowed of  taking  advantage  of  them,  appear  in  note  (3)  to  Sedman  v. 
Edolphy  1  Wms.  Saund.  318.  If  the  record  shows  that  the  action  is 
substantially  in  case,  the  count  will  be  treated  as  so  shaped.  In  Hudson 
V.  Mcholson^  5  M.  &  W.  437,  it  was  held  that,  where  a  wrong  was  stated 
which  was  a  cause  of  trespass,  the  declaration  might,  after  verdict,  be 
considered  as  shaped  in  trespass,  though  the  words  vi  et  armis  were 
omitted.  Brown  v.  Boormany  11  CI.  &  Fin.  1,  aflirming  Boorman  v. 
Broumy  in  Exch.  Ch.,  3  Q.  B.  616,  is  an  affirmance  of  this  principle. 

But,  next,  the  count  discloses  a  wrong  which  is  properly  the  subject  of 
an  action  of  trespass.  It  complains  of  a  breaking  and  entering  of  the 
plaintiff's  several  fishery.  An  objection  will  be  made,  that,  instead  of 
the  word  <<  several,"  the  count  has  only  the  words  «<  sole  and  exclusive.^' 
Now  the  old  Latin  word  is  (« separalis,"  which  is  more  correctly  rendered 
by  the  words  <(  sole  and  exclusive'^  than  by  the  word  "  several."  In 
Rogers  v.  Mlenj  1  Campb.  309,  314,(a)  the  language  of  the  replication 
was  ((sole  and  exclusive  liberty  and  privilege  of  fishing:"  and  this  was 
treated  as  a  description  of  a  several  fisheiy.  In  Gips  v.  WoUicoty  Cboib. 
*10041  ^^^'  ^^'  ^^^'  HooKBY,  J.,  said :  »  Separal'  Piscaria  *ii  where 
-^  no  one  else  hath  libertatem  piscandi :"  that  exactly  answers  to 
the  words  <«  sole  and  exclusive."  But,  as  will  be  shown  afterwards,  if 
there  be  a  difierence  between  the  word  «  several"  and  the  words  «<  sole 
and  exclusive,"  it  is  in  ftivour  of  the  plaintiff  here :  for,  the  question 
having  often  been  how  far  «  several"  implies  an  exclusive  rig^t,  the  diffi-» 
culty  is  here  avoided,  by  substituting  for  that  word  a  phrase  which  ex* 
presses  exclusive  right. 

Then  the  main  question  is,  whether  trespass  lies  for  breaking  and  enter- 
ing a  several  fishery  which  the  plaintiff  has  in  the  soil  of  another.  In  T%e 
Duke  of  Somerset  v.  FoguMy  5  B.  &  0. 875,  the  owner  of  a  several  fisheiy, 
in  a  navigable  river  where  the  tide  flowed  and  ebbed  (in  which  therefore 
he  had  not  the  soil,}  succeeded  in  an  action  of  trespass ;  the  defence  relied 

(a)  At  p.  309,  the  words  of  the  replication  are  Btated  to  be,  **  lole,  MMm^  and  eadusiT* 
iiberty  and  piiTilcge,"  &o. 
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upon  being  that  the  owner  had  demised  the  right,  which  defence  failea 
for  want  of  a  grant  under  seal.  Bayley,  J.,  there  adopted  the  doctrine 
from  Co.  Lit.  4  b,  (disputed  by  Holt,  C.  J.,  referring  to  Oo.  Lit.  122  a, 
in  Smith  v.  Ketnpy  2  Salk.  637,) (a)  that,  "  if  a  man  be  seised  of  a  river, 
and  by  deed  do  grant  separalem  piscariam  in  the  same,  and  maketh  livery 
of  seisin  secundum  formam  charta^  the  soil  doth  not  pass,  nor  the  water, 
for  the  grantor  may  take  water  there ;  and  if  the  river  become  dry,  he 
may  take  the  benefit  of  the  soil ;  for  there  passed  to  the  grantee  but  a 
particular  right,  and  the  livery  being  made  secundum  formam  charta^ 
cannot  enlarge  the  grant."  Again,  in  Co.  Lit.  122  a,  *it  is  said:  p»iQQ5 
«« a  man  may  prescribe  to  have  separalem  pischariam  in  such  a  '- 
water,  and  the  owner  of  the  soil  shall  not  fish  there  ;  but  if  he  claim  to 
have  communiam  pischarue^  or  liberam  pi^ckariam^  the  owner  of  the  soil 
shall  fish  there."  In  Hale,  De  Jure  Maris,  p.  5,  it  is  said  :  "one  man 
may  have  the  river,  and  others  the  soil  adjacent ;  or  one  man  may  have 
the  river  and  soil  thereof,  and  another  the  free  or  several  fishing  in  that 
river."  In  Alderman  de  Londres  v.  Hastings  2  Sid.  8,  the  plaintiff,  being 
owner  of  a  several  fishery  in  alieno  solo,  recovered  in  trespass  against  a 
party  fishing  therein.  If  a  several  fishery  could  not  exist  in  alieno  solo, 
such  a  term  of  art  could  never  have  been  employed  ;  for  the  ownership 
of  the  soil  would  be  the  only  matter  in  question.  The  question,  whether 
there  can  be  such  a  right,  arose  in  Seymour  v.  Lord  Courtenayy  5  Burr. 
2815 :  it  had  been  held,  at  Nisi  Prius,  that  the  grant  proved  was  not  of 
a  several  fishery;  but  the  court,  thinking  the  exception  in  the  grant, 
which  was  relied  upon,  not  sufficient  to  prevent  the  plaintiff  from  claiming 
a  several  fishery,  granted  a  new  trial.  There  the  action  was  trespass  for 
disturbing  the  plaintifif^s  several  fishery  in  alieno  solo  ;  but  the  point  now 
made  was  not  taken.  Wherever  a  subject  has  a  several  fishery  in  an  arm 
of  the  sea,  as  he  may  have  by  grant  of  the  crown  made  before  Magna 
Cbarta,  he  has  it  without  the  soil,  which  is  in  the  crown.  Now  a  subject 
may  prescribe  for  a  several  fishery  in  an  arm  of  the  sea ;  The  Mayor  of 
Orford  v.  Richardson^  4  T.  R.  437,  where  the  action  was  shaped  in 
•trespass.  The  jtidgment  in  that  case  was  reversed  on  error ;  r«i  qar 
Richardson  v.  Mayor  of  Orford,  2  H.  Bl.  182 ;  S.  C.  1  Anstr.  '• 
231 ;  but  no  question  was  made  as  to  trespass  being  maintainable  for 
fishing  in  the  plaintiff's  several  fishery  in  alieno  solo.  Rogers  v.  Mien  is 
to  a  similar  efrect.(&)  Patrick  v.  Greenway^{c)  is  an  express  decision  in 
favour  of  the  plaintiflT  here :  in  that  case,  as  here,  it  was  not  averred  that 
any  fish  had  been  taken.  In  Kinnersley  v.  Orpe,  1  Doug.  56,  it  was  con- 
sidered that  the  point  was  unsettled. 

The  authorities  which  may  be  cited  in  support  of  the  rule,  are  the  fbi- 

(a)  See  Eyre,  J.  ib.  E.  V.  Williams  tx)inte(l  out  that,  in  this  report,  the  references  to 
Fitzherbert  and  the  Yearbook  were  incorrect  and  should  be,  Fitz.  N.  B.  88,  G^  H^  and  Paflc)i. 
46  F-.  %  fol.  1 1  A,  pi.  8.    See  S.  C.  Holt,  322  j  Carth,  285  j  4  Mo  1. 187  j  Skinner,  343. 

(6)   1  Campb.  309. 

(c)  Note  ('<2)  to  MtUur  v.  SjjnUeman,  1  Wras.  Saund.  346  b. 
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lowing.  In  2  Blackst.  Com.  40,  it  is  said :  «  he  that  has  a  seyeral  fishery 
must  also  be  (or  at  least  derive  his  right  from)  the  owner  of  the  soil, 
which  in  a  free  fishery  is  not  requisite."  The  words  in  the  parenthesis 
are  not  in  the  earliest  edition ;  and  the  passage  may  therefore  perhaps  be 
relied  upon  for  the  defendant  But  the  parenthesis  represents  the  proper 
limitation.  In  Bracton,  fol.  208  b,  lib.  4,  c.  28,  s.  4,  it  is  said :  <<  si  tan- 
turn  ex  altera  parte  prsedia  possideat  prope  ripam,  tenementum  suum  erit 
usque  ad  filum  aquae  et  sua  erit  piscaria  et  jus  piscandi  sine  alio,  nisi 
fortd  ita  sit  qudd  servitutem  imponat  fundo  suo,  qudd  quis  posset  piscari 
cum  eo,  et  ita  in  communi,  vel  qudd  alius  per  se  ex  toto."  It  rather 
seems  that  Blackstone  meant  to  express  by  «free  fishery"  what  is  pro- 
perly expressed  by  «  several  fishery ;"  a  little  earlier  he  speaks  of  a  firee 
fishery  as  exclusive ;  and  apparently  he  is  distinguishing  between  grants 
*10071  ^^  ^^  crown  and  grants  by  a  subject.  Gips  v.  *  Wotticot^  Comb. 
J  433,  464;  S.  C.  3  Salk.  291 ;  Holt,  323,  (which  wUl  be  cited,)  is 
reported  in  several  places ;  the  best  report  is  in  Comberbach ;  from  which 
it  appears  that  the  point  decided  related  only  to  a  free  fishery :  for,  the 
action  being  in  trespass  for  breaking  a  several  fishery  and  a  free  fishery 
and  taking  fish,  the  defendant  had  a  verdict  on  Not  guilty,  as  to  the  seve- 
ral fishery :  and  he  succeeded  as  to  the  rest,  because  it  was  not  laid  that 
the  fish  were  the  fish  of  the  plaintiff.  But  in  Holt's  Reports,  Lord  Holt 
is  reported  as  saying:  <<  It  has  been  lately  adjudged,  that  a  separate  fishery 
and  free  fishery  are  all  one ;  and  if  he  had  the  land  covered  with  water, 
why  should  he  not  have  the  fishery  ?  By  the  grant  of  it,  the  soil  passes; 
and  there  is  a  difference  between  a  fisheiy  and  a  free  warren.  I  am  of 
opinion,  that  where  the  owner  of  the  soil  hath  a  right  to  fish  with  others, 
he  may  have  an  action  of  trespass,  though  it  doth  not  lie  for  one  who  has 
but  a  liberty  to  fish ;  and  although  he  might  have  claitsumjregii,  et  in  aqud 
sua  piscatusy  yet  I  think  trespass  lies :  And  if  it  be  not  proved  otherwise, 
we  will  intend  it  his  separate  fishery  of  common  right."  But  there  is 
now  no  doubt  of  the  distinction  between  a  several  fishery  and  a  free  fish- 
ery: they  are  distinguished  by  Lord  Holt  in  the  case  before  cited,  of 
SmUh  V.  Kemp,  2  Salk.  637 ;  S.  C.  Holt,  322 ;  Carth.  285 ;  4  Mod.  187 ; 
Skinner,  342,  though  he  there  said  that  in  separalis  piscaria  he  who  had 
the  fishery  was  owner  of  the  soil.  In  the  last  case,  and  elsewhere,  it  is 
laid  down  that  liberum  tenementum  is  a  good  plea,  meaning,  it  seems, 
liberum  tenementum  in  the  soil.  But  that  plea  is  notoriously  an  anomaly ; 
and  a  prescription  to  fish,  or  a  grant,  may  be  replied ;  Chitty  on  the  Game 

*1008l  *^^^'^'  ^^^>  ^^^  ^^  opinion  of  Wood,  B.,  there.  In  Hargrave's 
^  note  (7)  to  Co.  Lit.  122  a,  the  authorities  are  collected :  and  the 
result,  in  Mr.  Hargrave's  opinion,  appears  to  be  that  there  may  be  a  seve- 
ral  fishery,  as  well  as  a  several  pasture,  without  the  soil.  Whether  that 
should  be  called  <<  several"  or  «<  free,"  is,  after  all,  a  question  of  terms, 
which  is  here  avoided,  inasmuch  as  the  words  used  are  «  sole  and  exclu- 
sive."   It  follows  that  an  invasion  of  the  ri^t  is  the  subject  of  aa  ac 
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of  trespass.  Trespass  lies  for  a  wrong  to  a  liberty  or  privilege  in  land,  as, 
qudd  separalem  vd  liberam  piscariam  suam  /regUy  ei  piscatiu  est;  Com. 
Dig.  Trespass^  (A  2.)  The  liberty  there  referred  to  is  a  sole  and  exclu- 
sive liberty;  for  reference  is  made  to  Fitz.  N.  B.  87  G,  in  which  place  it 
is  said :  «  A  man  may  have  a  writ  of  trespass  for  fishmg  in  his  several 
piscary."  In  Upton  v.  Dawkin,  3  Mod.  97,  judgment  was  arrested,  because 
the  plaintiff*  declared  in  trespass,  for  entering  his  free  fishery,  and  taking 
his  fish:  the  word  "free''  was  there  taken  as  not  signifying  «sole  and  ex- 
clusive." In  Yearb.  Pasch.  46  Ed.  3,  fol.  11  A,  pi.  8,  trespass  was  brought 
for  fishing  in  plaintifi*^s  free  fishery ;  and  the  defendant  justified  as  the  ser- 
vant of  the  party  who  had  the  freehold  of  the  locus  in  quo :  issue  was  joined 
on  the  property  in  the  free  fishery :  but  it  does  not  appear  that  any  thing  was 
decided :  it  is  clear,  however,  from  the  report  that  the  free  fishery  was  not  a 
several  fishery  in  the  soil  of  the  plaintiff*.  In  Yearb.  Trin.  10  H.  7,  fol.  24  B, 
pi.  1,  26  B,  pi.  5,  liberum  tenementum  was  pleaded  to  trespass  for  fish- 
ing in  plaintiff's  several  fishery.  The  plea  was  objected  to ;  but  it  does  not 
'appear  what  was  decided.(a)  In  an  Anonymous  case  in  r»iQQo 
Keilwey^  (53  b,  19  H.  7,)  to  trespass  for  fishing  in  plaintifi*'s  '- 
several  fishery  the  defendant  pleaded  that  the  locus  in  quo  was  an  acre 
of  land  covered  with  water,  and  the  freehold  of  the  defendant ;  and  it 
was  objected  that  the  plea  was  bad,  because  the  action  was  for  the  liberty, 
not  the  soil,  and  the  proper  form  in  an  action  for  the  owner  of  the  soil 
was  trespass  quare  vi  et  armis  stagnum  suumf regit  et  intravit :  and  to 
this  the  court  inclined:  but  the  report  says  that  in  the  Queen's  Bench, 
8  H.  8,  all  the  judges  were  clearly  of  opinion  that  such  a  plea  was  good 
and  would  drive  the  plaintiff*  to  reply.  In  Aston's  Entries,  508,  is  a 
declaration  in  trespass,  vi  et  armis,  for  fishing  in  a  several  fishery,  where 
it  is  clear  that  the  soil  was  not  the  plaintiff*'s  but  part  of  a  seaport.  In 
Carter  v.  Murcot^  4  Burr.  2162,  the  plaintiff*  succeeded  on  a  prescription 
for  a  several  fishery  in  a  navigable  river.  In  Lord  Paget  v.  Millesy 
3  Doug.  43,  the  plaintiff*  brought  trespass  for  fishing  in  his  several  fishery, 
and  recovered,  though  he  had  conveyed  the  water  to  the  defendant.  In 
Bagott  V.  Orrj  2  B.  &  P.  472,  479,  and  Viman  v.  Blake,  11  East,  263, 
(recognised  in  Benett  v.  Coster,  1  Br.  &  B.  465,  it  seems  to  be  taken  fo.* 
granted  that  a  subject  may  have  an  exclusive  right  to  take  fish  on  the  sea 
shore.  In  2  Roscoe  on  Actions  relating  to  Real  Property,  p.  664,  it  is 
said :  « the  owner  of  a  free  warren,  which  is  a  liberty  to  hunt  in  another 
man's  ground,  may,  as  it  seems,  maintain  trespass  for  an  injury  to  such 
exclusive  privilege :"  and  in  the  note  (k)  it  is  added :  <«  if  free  fishery  be 
synonymous  with  common  of  fishery,  trespass  would  *not  lie ;  but  r^iniQ 
otherwise,  if  it  signify  an  exclusive  right."  It  must  be  admitted  ^ 
that  the  authority  of  Com.  Dig.  I^espass,  (B 1,)  is  against  the  defendant: 
it  is  there  said  that «« he  who  has  a  warren  in  land"  shall  not  have  trespass. 
The  reference  given  is  to  WeUen  v.  Bridgewater,  Cro.  Eliz.  421,  where 
nothing  appears  except  a  dictum  by  counsel,  citing  Yearb.  Hil.  5  H.  7, 

(a)  See  Teaib.  Tzin.  10  H.  7,  foL  28  B»  pi.  3% 
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fol.  10  B,  pi.  2,  in  which,  however,  the  contrary  is  assumed :  «  on  home 
aura  action  de  trespas  vi  et  armU^  quare  in  warennam  suam  iniraml^ 
nient  contristant  que  franktenement  soit  in  le  def.  del'  soil :  car  il  ne 
porte  action  de  franktenement  de  soil,  mes  p'  le  warren,  de  quel  le 
defendant  n^ad  a  mesler."  Lord  Dacre  v.  TeM,  2  W.  Bl.  1151,  is  an 
instance  of  such  an  action.  A  warren,  in  this  respect,  cannot  be  distin- 
guished from  a  fishery.  So  in  Wuson  v.  Mackreth^  3  Burr.  1824,  the  plain- 
tiff recovered  in  trespass  quare  clausum  fi'egit  in  respect  of  his  right  to 
cut  turves  in  alieno  solo  ;  and  Yates,  J.,  said  :  «  wherever  there  is  an 
exclusive  right,  trespass  lies."  No  precedent  of  an  action  on  the  case 
can  be  cited.  Instances,  such  as  Weld  v.  Hornby^  7  East,  195,  where 
the  act  is  done  without  the  limits  of  the  fishery  are  of  course  inapplicable. 
It  is  true  that  it  is  not  here  alleged  that  the  fish  were  taken :  but  the 
action  for  trespass  lies,  because  the  plaintiff's  right  is  put  to  hazard.  If 
he  had  discontinued  the  right  of  fishing  merely  at  the  particular  moment, 
that  is  of  no  importance ;  Bower  v.  HUlj  2  New  Ca.  339. 

Kelly^  ChiltoTij  WhateUy^  Keating^  and  J.  Gray^  contra.  First,  it  is 
«IQ« « 1  true  that  the  allegation  of  the  plaintiff  being  'summoned  to  answer 
in  an  action  of  trespass  might  have  been  omitted ;  but,  as  the 
plaintiff  has  inserted  it,  it  ought  to  bind  him.  And  the  count  of  itself 
shows  that  the  action  is  trespass  :  the  fact  is  laid  as  done  with  force  and 
arms  and  against  the  peace.  The  omission  of  the  words  « force  and 
arms"  may  be  curable  by  verdict ;  but  that  does  not  render  them  un- 
meaning when  they  appear.  «<  Breaking  and  entering"  cannot  be  descrip- 
tive of  a  wrong  which  is  the  proper  subject  of  an  action  on  the  case. 

Secondly,  the  words  «  sole  and  exclusive  fishery"  are  not  known  to 
the  law.  «  Words  used  as  terms  of  art  ought  to  be  observed  ;"  Com. 
Dig.  ParolSy  (A  2. )  The  recognised  translation  of  «  separalis"  is  «<  seve- 
ral."   Could  a  warrant  be  claimed  by  such  words  as  these  ? 

Thirdly,  trespass  does  not  lie  for  invasion  of  a  plaintiflfs  fishery  in 
alieno  solo.  It  may  be  admitted  that  a  party  may  have  a  several  fishery 
in  alieno  solo  :  the  authorities  cited  to  that  point  need  not,  therefore,  be 
discussed.  But  trespass  will  not  lie  for  the  invasion  of  such  a  right,  un* 
less  the  plaintiff's  fish  be  taken.  The  fact  that  the  existence  of  such  a 
fishery  apart  from  the  soil  has  been  doubted  shows  that  trespass  could 
never  have  lain  for  it.  Primft  facie,  the  right  to  the  fishery  implies  right 
to  the  soil :  Throckmerlon  v.  Tracy^  Plowd.  145,  154  ;  34  Assis.  207  B. 
pi.  11,  Case  of  the  Bann  Fishery^  Dav.  55  a,  b.  When  the  two  concur, 
trespass  will  lie ;  but  not  for  the  fishery  alone :  this  appears  from  the  in- 
stances cited  in  Hargrave's  note  (7)  to  Co.  Litt.  122  a.  It  is  a  mere  profit 
i  prendre,  for  which  trespass  lies  not ;  20  Vin.  Abr.  442,  Trespass  (H), 

•10121  P'"  ^'  ^^W^'^^^  ^'  ^^^  Courtenay^  5  Burr.  2815,  *has  been 
cited  ;  but  the  record  in  that  case  has  been  inspected,  and  it  ap- 
pears that  one  count  was  for  trespass  to  the  soU,  and,  in  all  the  counts 
alleging  a  several  fishery,  it  was  charged  that  the  plaintiflT's  fish  had  been 
taken.    For  that  an  action  of  trespass  lies :  7  Bac.  Abr.  677,  7th  ed, 
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tft.  TVespasts^  (F);  Child  v.  GreenkUt,  Cro.  Car.  563 ;  S.  C.  1  (W.)  Jones/ 
440 ;  Hevel  v.  Reynolds,  2  (T.)  Jones,  109 ;  S.  C.  1  Vent.  329 ;  bat  it  does 
not  lie  unless  the  fish  be  the  plaintiflPs ;  Yearb.  36  H.  6,  fol..  24  A,  pi. 
19.  In  7Ae  Duke  of  Somersd  v.  Fogwdl,  6  B.  &  C.  875,  the  plaintiff  re- 
covered on  the  second  and  fourth  counts  only.  The  fourth  count  was  de 
piscibus  asportatis.  The  second  is  reported  to  hare  been  «<  for  breaking 
and  entering  the  several  fishery  of  the  plaintiff  in  the  river  Dart."  This 
eount  is  not  folly  set  out ;  though  an  argument  arises  in  fovour  of  the 
present  defendants  from  the  foct  that  it  was  there  assumed  that,  if  the 
fishery  were  distinct  from  the  soil,  it  was  incorporeal.  But  the  point 
here  in  question  was  not  discussed :  nor  was  it  brought  before  &e  court* 
in  The  Mayor  of  Orford  v.  Riehardsony  4  T.  R.  437 ;  Rogers  v.  Men, 
1  Campb.  309 ;  or  Patrick  v.  Greenway^  note  (2)  to  Mellor  v.  Spateman^ 
1  Wms.  Saund.  346  b.  But  Gips  v.  WolHcot,  Comb.  433,  464 ;  S.  C. 
3  Salk.  291,  Holt,  323,  is  a  direct  authority  for  the  defendant.  In  Com-^ 
berbach's  report.  Holt,  C.  J.,  is  represented  (p.  434)  to  say :  «<  bringing 
trespass  for  fishing,  in  libera  piscaria  seems  to  imply  a  right  in  the  soil." 
So,  from  the  report  in  Salkeld,  Holt  appears  to  have  considered  that,  if' 
the  soil  were  liot  in  the  plaintiff,  trespass  could  not  lie  unless  his  fish 
were  taken.  In  *Smith  v.  Kemp,  2  Salk.  637 ;  S.  C.  Holt,  322 ;  r*iQig 
Carth.  285 ;  4  Mod.  187;  Skinner,  342,  it  appears  that  the  ob-  ^ 
jection  was  that  « libera  piscaria"  showed  no  right  in  the  soil ;  but  Lord 
Holt,  after  saying  that  in  the  case  of  a  several  fishery  he  who  bad  the 
fishery  was  owner  of  the  soil,  said  that  the  grantee  of  a  free  fishery  had 
tt  property  in  the  fish ;  that  is,  when  taken,  for  the  action  was  for  taking 
the  fish.  It  seems  clear  that  the  owner  of  a  several  fishery  has  not,  as 
Kuch,  any  property  in  the  fish  till  taken  ;  if  he  had,  the  fish  would  be  h» 
though  they  passed  without  the  limits  of  the  fishery,  which  is  contrary  to 
Regina  v.  SUer,  3  Salk.  189,  291 :  and  it  is  doubtful  whether  He  has  a 
property  even  in  the  water,  for  he  could  not  sue  a  stranger  for  bathing. 
The  cases  are  collected  in  Woolrych's  Law  of  Waters,  &c.,  p.  86,  &c., 
ch.  5.  In  Rex  v.  Old  Alresford,  I  T.  R.  358,  Ashhurst,  J.,  saidr 
^(  there  is  no  doubt  but  that  a  fishery  is  a  tenement.  Trespiass  will  lie 
for  an  injury  to  it ;  and  it  may  be  recovered  in  ejectment."  But  there 
the  court  held  that  the  soil  must  be  presumed  to  have  passed.  [Patte- 
soK,  J.  Then  the  language  is  strange :  the  ejectment  would  be  for  the 
land,  nbt  the  fishery.]  For  the  piscary  itself  ejectment  does  not  lie : 
Molineux  v.  Molineux,  Cro.  Jac.  144,  146  ;  Herbert  v.  Laughluyn^  Cro. 
Car.  492.  No  instance  will  be  found  in  which  it  has  been  distinctly 
ruled  that  trespass  will  lie,  where  neither  the  plaintiff's  fish  have  been 
taken  nor  the  soil  has  been  in  the  plaintiff.  In  Fitzherbert,  Nat.  Br.  88; 
G,  the  writ  is  for  fishing  and  taking  fish,  with  injury  to  the  soil.  The 
same  observation  applies  to  the  writs  in  Reg.  Brev.  94  a,  95  b.  The  plea 
of  liberum  tenementum  is  ^accounted  for,  if  the  soil  be  claimed :  '  r«i  qi  4 
iind  the  replication  of  prescription  for  fishing  maybe  considered  ^ 
«B  in  the  nature  of  a  plea  of  estoppel,  precluding  the  defondant^  .wh(!» 
TOL.  vm.  73 
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claiDiifl  trader  a  supposed  grantor,  ffom  denying  the  right  to  the  808. 
Where  it  ii  said  that  there  may  be  a  freehold  in  a  piscary,  as  in  Fitt.  Abr. 
Jlisistf  76  a,  pi.  422,  the  meaning  is  either  that  the  owner  has  the  hnd, 
or  that  it  is  appendant  or  appnrteaaat  to  land :  Fits.  N.  B.  179,  L. ; 
Yearb.  Hil.  18  H.  6,  &1.  29  B,  pi.  2;  Yearb.  Mich.  34  U.  6,  fel.  28  A, 
pi.  9 ;  2  Bro.  Abr.  Tnspaa,  289  a,  pi.  336.  So  qectment  does  not  lie 
for  the  water,  without  the  soil :  ChaUenor  v.  7%omas,  Yetr.  143.  The 
mere  disturbance  of  fish  is  properly  a  subject  of  an  acticm  on  the  case, 
like  disturbance  of  a  decoy:  Carringian  t.  Taylor^  11  East,  571 ;  Kee- 
He  y.  lEckeringUl^  11  East,  574,  (note.)  So  case  was  brought  for  dis- 
turbing a  rookery  :  Hannam  v.  MockeU^  2  B.  &  C.  934.  But  here,  the 
fish  not  being  the  fish  of  the  plaintiff,  no  action  will  lie  in  respect  of  then» 
alone :  Pritchard  v.  Long^  9  M.  &  W.  666.  The  disturbance,  in  tres- 
pass, is  mere  aggravation,  as  appears  £tom  Chamberlain  ▼.  GreaMU, 
3  Wils.  292,  (where  JVewman  v.  SmUh,  2  Salk.  642,  was  relied  on»)  and 
Lockwood  V.  Siannard,  5  T.  R.  482,  Cwr.  %d9.  vulL 

Lord  DEaMAV,  C.  J.,  in  this  term  (May4tfa)  delirered  the  judgment 
itf  the  court. 

The  declaration  in  this  case  states  that  the  defendant,  with  force  and 
*^10151  ^'^^9  broke  and  entered  the  sole  and  *exclQsive  fishery  of  tlie 
''  plaintiff  in  the  river  Usk,  being  the  soil  of  A.,  and  disturbed 
plaintiff's  fish  there. 

It  is  moved  in  arrest  of  judgment,  after  verdict  for  the  plaintiff,  that 
trespass  will  not  lie  in  such  a  case. 

Two  answers  are  made.  First,  that  the  declaration  does  not  necessarily 
and  conclusively  appear  to  be  in  trespass,  but  may,  after  verdict,  be  taken 
to  b(?  a  declaration  in  an  action  on  the  case.  Secondly,  that  if  it  be  ties'" 
pass,  still  an  action  in  that  form  will  lie  for  an  entry  on  the  several  fishery 
of  the  pllaintifi^  though  the  soil  be  in  another  person,  and  though  no  fish  be 
taken. 

As  to  the  first  answer,  we  are  clearly  of  opinian  that  the  declaration, 
even  after  verdict,  must  be  treated  as  a  declaration  in  trespass.  It  has  all 
the  forms  of  a  declaration  in  trespass.  It  chaiges  the  injury  directly 
without  any  qudd  cum ;  it  states  it  to  have  been  committed  with  force  and 
arms ;  and  concludes  contra  pacem  Reginae.  To  hold  this  to  be  an  in* 
formal  declaration  in  case,  would  be  to  confound  all  distinctions  in 
pleading  relating  to  these  two  actions,  and  would  be  quite  contraiy  to 
long  established  usage. 

The  cases  cited  on  this  part  of  the  case  do  not  at  all  bear  out  the  con- 
trary view.  The  last  case  is  Lear  v.  CaUecoti^  4  Q.  B.  123,  where  a 
count  was  held  to  be  in  case  and  not  in  trespass :  but  there  it  was  joined 
with  several  others  clearly  being  in  case,  and  was  manifestly  tnteodcd  to 
be  so  framed  in  itself. 

The  second  point  is  the  real  one  in  the  case. 

On  the  part  of  the  defendant,  it  is  objected  that  the  declaration  does  aot 
allege  a  trespass  in  the  «<  several"  fishery  of  the  plaiatifi^  to  nomineibtt  im 
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the  "  sole  and  'exclasive''  fiAery.    Fbr  the  plaintiflrit iftMtdtliit  rM #)«£ 
tbe  English  word  is  not  material,  and  thai  m  iole  and  exdnmft^  '- 
is  as  good  a  translation  of  tepattUit  as  «  sereral."    We  xriA  wmMl^i  for 
the  moment,  that  the  plaintiff  is  right,  and  tfeat  this  as  aii  aflegaitioa  it 
trespass  in  a  several  fishery. 

No  doubt  the  allegation  of  a  several  fishery,  prtml  facie,  impaiti  lowa^ 
ership  of  the  soil,  though  they  afe  not  necessarily  iinited :  aad^  therefore, 
in  inost  cases,  the  action  is  properly  brdu^t  in  trespass.  Agaiti,  lbs 
declaration  generally  alleges  the  taking  of  the  plaintiff's  fish^  which  Ui 
dearly  the  subject  of  an  action  of  trespass.  It  was  so  in  the  t¥ro  leading 
cases  of  Seymour  t.  Lord  Courtenay^  5  Burr.  2814,(s)  aad  Thi  Di$hi 
vf  Somerset  v.  Pogwellj  6  B.  fc  C.  875.  These  eases  are^  Iherelbre,  m 
authority  whatever  upon  the  present  point.  Neither  is  tfie  ease  of  JIhnitk 
V.  Kempf  2  Salk.  637;  for  there  the  declaration  was  Ibr  taking  the  6A.' 
The  same  observation  applies  to  Gibbe  v.  WooUiecoHf  3  Salk.  291,  afld 
to  many  other  cases. 

Some  of  the  cases  from  the  Year  books,  which  are  eolleeted  in  ilU* 
Chitty's  book  on  the  Game  Laws,  have  the  same  allegation  of  tifti&g  Ha 
fish ;  and,  wherever  that  is  so,  they  cannot  be  considered  as  in  ^oinC. 
Others  apparently  have  not  that  allegation ;  and  the  point  generally 
raised  seems  to  have  been  whether  liberum  tenementum  was  a  good  plea 
to  an  action  of  trespass  for  breaking  and  entering  the  several  fishery  of 
the  plaintiff:  and  it  seems  to  have  been  held  (though  it  is  very  diffieuh' 
to  tell  what,  or  whether  any  thing,  was  decided  in  several  of  ^e  case!^ 
that  liberum  tenementum  was  a  good  plea,  and  that  the  plaintiff  must 
reply  and  'cfcow  how  he  had  a  several  fishety.  Now,  if  this  be  rciQ;!^ 
so,  It  implies  that  trespass  will  lie  for  breaking  a  several  fishery  ■• 
when  the  soil  is  in  another:  for,  if  not,  no  replication  eould  be  good  to  a 
plea  of  liberumtenementum  except  a  direct  traverse  of  it,  unless  indeed  ihtrii 
could  be  a  demise  by  the  owner  of  the  freehold  to  another,  giving  him  the 
right  to  fish,  which  might  operate  as  a  several  fishery,  wfaidh  does  not  seem 
to  be  anywhere  surmised.  For  the  plea,  if  undenied,  and  the  declaration, 
together,  would  amount  precisely  to  the  present  declaratioB,  that  i8,tres^a#s 
for  a  several  fishery  in  alieno  solo.  If,  therefore,  the  present  declaratio^ii 
be  bad  on  the  ground  that  trespass  will  not  he,  the  plea  being  undenied  hi 
the  case  supposed  would  make  the  declaration  bad  there  also.  Yet  we 
find  no  allusion  to  any  such  supposed  consequence.  Neither  in  any  s| 
the  cases  in  the  Year  books  is  the  point  directly  raised,  whether  the  pan*  - 
tlcular  action  of  trespass  will  lie  where  the  several  fishery  is  in  one  andf 
the  fi^eehold  in  another,  a  state  of  things  which  it  is  admitted  may  e»st. 
It  should  appear  that  trespass  will  lie  for  free  warren  in  alieno  solo :  md 
no  satisfactory  reason  is  assigned  for  distinguishing  that  from  the  present 
case.  Added  to  aU  which,  there  is  a  total  absence  of  any  thiee  of  aa 
action  on  the  case  brought  for  disturbing  a  several  fisherjr. 

(a)  See  mi^  pp.  1011,  lOtt. 
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For  these  reasons,  we  are  inclined,  to  think  that  trespass  will  lie  for 
(disturbing  a  several  fishery  in  alieno  solo. 

But  then  the  declaration  must  describe  it  properly.  The  whole  ques- 
tion  is  technical ;  and  we  think  that  the  proper  technical  descriptioii 
ought  to  be  given.  The  word  "  several,"  as  applied  to  a  right  of  thitf 
*101R1  ^^*  ^  ^acquired  a  meaning  supposed  to  be  understood  and 
quite  technical,  ever  since  the  pleadings  were  in  English,  being 
clearly  the  same  and  no  other  meaning  than  the  word  <c  separalis"  had 
before,  and  which  word  only  is  to  be  found  in  the  old  entries.  No  other 
word  appears  ever  to  have  been  used.  The  words  **  sole  and  exclusive** 
may  be  capable  of  having  the  same  meaning ;  but  they  may  have  a  very 
different  meaning.  They  would  probably  be  satisfied  by  proof  of  a  license 
from  the  owner  of  the  freehold  for  an  hour  to  the  exclusion  of  himself 
and  all  other  persons :  at  all  events  they  are  new  words,  hitherto  not  ap- 
plied, to  a  subject  of  this  sort;  and  we  cannot  say  that  they  necessarily 
describe  a  «<  several"  fishery.  Nor  is  this  matter  of  special  demurrer 
only;  it  is  matter  of  substance  ;  and  we  feel  ourselves  bound  to  arrest  the 
judgment  for  want  of  a  description  in  the  declaration  of  a  several  fishery 
eo  nomine.  Rule  absolute. 


It  may  be  convenient  to  mention  here  the  following  Order,  whieli  was  drawn  np  hy 
Wightman  and  Erie,  Js.,  and  Parke,  B.,  at  the  request  of  the  Judges  of  the  Queen's  Bench. 
Gommoa  Pleas  and  Exchequer,  and  posted  at  the  Judges'  Chambers,  bearing  date  Juim 
i2th,  1845. 

**OROia  or  TRi  Juoeas. 

"  We  have  considered  the  means  best  calculated  to  prevent  parties  from  fiaudnletitljr  ob> 
taining  Judges'  orders  for  signing  judgment,  and  reconuaend  that  the  following  precautioiiii 
be  adopted  >— 

«  That  all  written  consents,  upon  which  such  orders  are  obtained,  shall  be  preserved  in  the 
Chambers  of  the  respective  Courts. 

<*  That  in  actions  where  the  defendant  has  appeared  by  attorney,  no  such  order  be  made, 
unless  the  consent  of  the  defendant  be  given  by  his  attorney  or  agent. 

***  That,  where  the  defendant  has  not  appeared,  or  has  appeared  in  person,  da 
^lOlSl    such  order  be  made,  unless  the  defendant  attends  the  judge  and  gives  his  conduit 
in  person,  or  unless  his  written  consent  be  attested  by  an  attorney  acting  on  his  be- 
half; bat  we  think  that  these  precautions  are  unnecessary  where  the  defendant  is  a  barrister, 
conveyancer,  special  pleader,  or  attorney. 

'  <*  We  think  that  Sunday  ought  to  be  counted  as  one  of  the  four  days  between  the  delivery  of 
|Niper  books  and  the  day  of  argument ;  except  it  is  the  last,  when  it  is  to  be  omitted,  aoconliqg 
tQ  the  general  rule." 

«  The  document,  as  above  stated,  is  in  14  M.  &  W.  p.  353.  In  Dixon  v.  Skddon,  1 5  M.  &  W. 
497,  Exchequer,  Easter  term,  (May  7th,)  1846,  a  question  arose  whether  the  order,  as  to  sign- 
ing judgment  by  consent,  was  equivalent  to  a  rule  of  court;  and  Parke  and  Rolfe,  Ba,  lavl 
that  it  was  not  Rolfe,  B^  said :  »  Tlie  judges  requested  three  of  their  body  to  consider  bow 
this  matter  might  behest  regtilated,  and  they  produced  that  order.**  Parke,  B^  added :  «  There 
was  some  doubt  among  the  judges  whether  orders  for  judgment  ought  to  be  made  on  oonaents 
of  this  kind,  but  it  was  thought  advisable  to  sanction  them,  as  in  many  cases  they  might 
prove  a  great  saving  to  defendants ;  and  thereupon  the  order  in  question  was  drawn  up  by 
niyself  and  my  brothers  Wightman  and  Erie,  and  posted  up  at  Cliambers.  It  is  not  a  rule 
of  court,  but  merely  a  regulation  amongst  ourselves,  to  govern  us  in  the  exercise  of  our  dis- 
cretion in  making^  those  orders  at  Chambers.  Here  the  consent  was  drawn  up  by  an  attor- 
ney in  the  country  who  may  have  known  nothing  of  this  regulation.  If  it  had  been  a  rale' 
of  court,  it  would  have  been  his  duty  to  have  koo>vj)  of  it*' 
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PRICKETT  against  GRATREX.     Saiurday,  May  9tk. 

A  jtudoe'f  wamnt,  committing  a  P*'^  ui  de&ult  of  his  finding  tiiratiM  to  keep  the  peace,  i$ 
bed  if  the  commitment  be  for  no  definite  time,  but  **  until  he  ehall  find  euch  raictiee"  or  ba 
.  discharged  by  due  course  of  law. 

An  action  lies  against  the  jostioe  for  committing  on  such  warrant;  and  bona  fides  b  no  «**»frBflf^ 
It  is  not  necesaaiy  that  such  warrant  should  fix  the  amount  in  which  sureties  are  to  bo  given* 
Nolioe  uf  action,  for  a  oommitmont  under  rach  warrant,  ifated  that  the  justice  had  caused  tb* 
complainant  to  be  unlawfully  committed  to  a  eerUUn  mmnum  jail  or  priion  m  the  borough 
of  Monmouth  and  there  imprisoned  and  kept,  dcc^  without  reasonable  or  probable  eanse,  fnA 
Ac^  to  dcc^  (naming  the  days;)  and  the  notice  went  on  to  state  that  complainant  would,  al 
the  expiralkm  of  one  calendar  month,  eotise  a  unit  of  tummont  to  be  eued  out  of  the  Couirt 
of  QueetCe  Bench  against  the  justice,  at  complainant's  tmitfor  the  said  imprimmment^  aai 
proceed  against  him  therefore  according  to  law. 
HM  a  sttfikient  notice  under  stat  24  O.  2,  c.  44,  s.  1,  as  to  the  place  where  the  cause  of  actiei 
arose,  the  subject  of  complaint  generally,  and  the  intended  couree  of  proceeding. 

Trespass  for  assaulting  plaintiff,  and  causing  bim  to  be  apprebende(l| 
and  unlawfully  committed  to  a  certain  common  jail  in  tbe  borough  o^ 
Monmouth  in  the  county  of  Monmouth^  and  to  be  there  imprisoned,  &c.y 
and  detained,  &c.,  without  reasonable  or  probable  cause,  for  a  long  time^ 
to  wit,  &c. 

Plea,  Not  guilty. 

On  the  trial  before  Platt,  B.,  at  the  Monmouthshire  Spring  assizesg 
1S45,  it  appeared  that  the  defendant  was  a  justice  of  the  peace  for  the 
borough  of  Monmouth,  and  that  the  plaintiff  was  brought  before  him 
on  a  charge  of  sending  threatening  letters.  The  defendant  required  the 
plaintiff  to  enter  into  security  to  keep  the  peace,  in  his  own  recognisance 
for  50/.,  and  on  that  of  two  sureties  for  25/.  each.  The  plaintiff  not  bav^ 
ing  -done  «.,  the  defendant  committed  him  on  the  foUowing  ^^^ 
warrant.  *- 

-Borough  of  1   '^^  ^^  constables  of  the  said  borough,  and  to  the  keeper  of 
Monmouth,  I  the  jail  at  Monmouth  in  the  said  borough.     Whereas  John 

^^^  J  Powell,  of,''  &c.,  ''hath  this  day  required  sureties  of  the 
peace  before  me,  one  of  her  majesty's  justices  of  the  peace  assigned  t<| 
keep  the  peace  within  the  said  borough,  against  James  Prickett,  of,"  &c.f 
«'  labourer,  and  withal  hath  taken  his  corporal  oath  before  me  that  he 
requireth  the  same  not  from  any  private  malice,  hatred,  or  ill  will,  but 
simply  that  he  apprehends  that  he  goes  in  danger  of  his  life,  or  that  some 
bodily  harm  will  be  done,  or  caused  to  be  done,  unto  him  the  said  John 
Powell  by  the  said  James  Prickett,  in  breach  of  the  peace :  And  whereae 
the  said  J.  Prickett  is  now  brought  before  me  and  required  to  find  sufli* 
cieot  sureties  to  keep  the  peace  as  vrcll  towards  our  said  lady  the  queeoii 

fc)  The  Court  Mt  in  Bane  on  Satntikj  the  Ml,  Mtd  Monday  th.  IlOi  of  Mv 
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as  towards  all  her  liege  people,  and  especially  towards  the  said  John 
Powell :  And  whereas  the  said  J.  Prickett  hath  refused  and  doth  now 
fefiise  before  me  to  find  such  sureties :  These  are,  therefore,  in  her  ma- 
jesty's name  to  command  you  the  said  constables  to  convey  the  said  J. 
Prickett  to  the  said  keeper ;  and  you  the  said  keeper  are  hereby  required 
to  receive  and  safely  keep  him  in  your  said  jail  until  he  shall  find  such 
iureties  as  aforesaid,  or  shall  be  thence  discharged  by  due  course  of  law; 
and  for  your  so  doing  this  shall  be  your  sufficient  warrant.  Given,"  &e., 
•♦this  14th  day  of  March,  1843.  Tho.  Gratrex."    (l.  s.) 

The  plaintiff  reiQained  in  jail  from  March  to  August,  1843 ;  he  then 

•  found  sureties,  and  was  discharged:  and,  in  December,  1843,  he 
-'   served  the  defendant  with  notice  of  action  as  follows. 

'  <*  To  Thomas  Gratrex,  Esq.,  one  of  her  majesty's  justices,"  &c.  "Sir, 
Tou  having,  on  or  about  the  14th  day  of  March  last,  as  one  of  her  majes- 
ly^s  justices  of  the  peace  in  and  for  the  said  borough  uf  Monmouth,  caused 
me  to  be  apprehended  and  unlawfully  committed  to  a  certain  common 
Jail  or  prison  in  the  borough  of  Monmouth  aforesaid,  and  to  be  there  im- 
i^risoned,  and  kept  and  detained  in  prison  there,  without  any  reasonable 
fMT  probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit  from  the 
paid  14th  day  of  March  last  to  the  9th  day  of  August  then  next  following: 
t  do,  therefore,  according  to  the  form  of  the  statute,"  24  G.  2,  e.  44,  s.  1, 
&c.,  *^  hereby  give  you  notice  that  I  shall,  at  or  soon  after  the  expiratioa 
fS  one  calendar  month,"  Ac.,  "  cause  a  writ  of  summons  to  be  sued  out 
•f  her  majesty's  Court  of  Queen's  Bench  at  Westminster  against  you  at 
piy  soil  for  the  said  imprisonment,  and  shall  proceed  against  you  therefore 
teoording  to  law.    Dated,  fcc.  James  Pkiokett." 

The  phuntiPs  counsel  contended  that  the  wwrant  was  illegal,  and  the 
•ouasel  for  the  defendant  that  the  notice  was  insuflkient,  on  the  grounds 
%fterwarcU  stated  in  argument.  The  learned  baron  directed  the  jury  In 
find  for  the  defendant  if  they  thought  he  had  acted  bona  fide.  Verdict 
|br  defendant. 

In  Hilary  term,  1845,  Godson  obtained  a  rule  to  show  cause  why  a 
ferdict  should  not  be  entored  for  the  plaintiff,  or  a  new  trial  had  on  the 
ground  of  misdirection. 

•  ooQi       *  WhaUly  and  Oreaves  now  showed  cause.    First,  the  plaintiff 
^  •>  is  not  entitled  to  succeed,  even  if  the  warrant  be  bad,  unless  the 

fourt  ho'd  that  the  notice  of  action  is  good.  Now  that  notice  does  not 
itate  tht  place  where  the  act  complained  of  was  done,  the  words  being  only 
^  caused  me  to  be  apprehended  and  unlawfully  committed  to  a  certain 
iommon  jail  or  prison  in  the  borough  of  Monmouth."  This  is  insuflieient ; 
4itarlim  v.  Upcher,  3  Q.  B.  662 ;  Breese  v.  Jerdein,  4  Q.  B.  585 ;  Adb- 
tm  V.  PyUhe,  14  M.  &  W.  381,  will  be  cited  on  the  other  side.  But 
the  first  mentioned  case  contains  the  more  correct  view  of  the  effect  of 
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•tat.  24,  G.  ?,  c.  44,  f,  1.  Hie  act  complained  of  is,  not  the  iinpriso»- 
■lent  in  the  jai)  of  Monmouth,  bat  the  order  and  warrant  of  the  defendant, 
which  were  made  elsewhere,  and  of  which  the  impriaonment  in  the  jail 
is  only  a  consequence.  There  might,  of  course,  be  an  imprisonment  on 
die  spot  where  the  magistrate  gave  the  order,  as  in  Rex  v.  Bimiej  5  C.  dii 
P.  206  :  but  that  is  not  so  here.  The  issuing  of  the  warrant  may  be  con*^ 
sidered  the  gist  of  the  action,  as  appears  by  the  language  of  Lord  Ellbit* 
BOAoucH  in  Sex  y.  The  Justices  of  Devon^  1  M.  &  S.  411,  412,  and  tb^ 
forms  in  Tidd,(a)  point  out  that  the  complaint  is  the  causing  to  be  appre*^ 
bended.  Two  magistrates,  acting  at  different  places,  might  commit  thi 
same  party  to  the  same  place  upon  different  charges :  but,  from  an  action* 
in  this  form,  neither  of  them,  if  sued,  coutd  see  whether  the  act  charged' 
was  that  which  he  had  done.  By  sect.  5,  as  was  pointed  out  by  Cols- 
ridge,  J.,  in  Mwtins  v.  Upcher^  the  evidence  is  *to  be  confined  ^^^r.^/ 
to  the  cause  of  action  contained  in  the  notice.  In  this  notice,  ^ 
that  which  is  complained  of  is  only  what  was  done  in  the  jail. 

Secondly,  the  warrant  is  good.  It  is  objected  that  the  number  of  sure- 
ties, and  the  amount  in  which  they  are  to  be  bound,  are  not  stated,  and 
that  the  committal  is  not  for  a  time  certain.  In  Foster^s  Case^  5  Rep.  59  a^ 
where  the  warrant  was  held  good,  the  words  were  only  '*  venire  faciat 
sufficient'  manucapt',"  and  the  party,  on  refusal  to  find  such  bail,  wa* 
to  be  taken  to  the  next  prison  ^*  ibidem  moratur'  quosque  gratis  hoc  facer* 
voluer'."  In  Willes  v.  Bridger^  2  B.  &  Aid.  278,  it  was  contended  thai 
even  a  binding  over  for  a  certain  time  was  bad,  and  that  there  was  no 
power  to  bind  except  to  the  next  sessions !  but  the  Court  held  that  there  w^tt 
no  such  restriction.  The  old  forms  are  framed  as  generally  as  in  Foster'^ 
Case  ;  Lambard's  Eirenarcha,  ch.  2,  p.  85,  ed.  1619 ;  Fitzherb.  L'Office 
at  Auctority  de  Justices,  &c.,  p.  235  b,  ed.  1606 ;  Fitz.  Nat.  Br.  80  D.; 
West's  Symboleographie,  sect.  577.  It  is  said  that  this  may  cause  impri* 
•onment  for  life  ;  but  stat.  34  Ed.  3,  c.  1,  directs  absolutely  that  sufficient 
surety  be  taken.  From  Foster^s  Case  it  appears  that,  where  a  party  waft 
brought  before  a  magistrate  and  ordered  to  find  security  to  keep  the  peace^ 
if  he  failed  to  do  so,  he  was  imprisoned  without  a  second  warrant.  A 
aupplicavit  might  be  taken  out,  whereupon  a  writ  issued  directed  to  th^ 
justices  or  sheriff*  which  was  discharged  upon  the  party  against  whom  it 
issued  coming  into  Chancery  and  there  finding  sureties,  w^hereupon  a 
supersedeas  issued.  The  writ  which  issued  on  the  suppHcavit  directed 
that*the  party  should  find  ^^  sufficient  roanucaptors,"  and,  if  he  p^.^^^ 
did  not  do  so,  he  was  to  be  committed  to  jail,  'Mo  be  kept  safely  ■• 
in  the  same,  until  he  will  do  this  freely  ;"  Fitz.  Nat.  Br.  80  D.  Now  il 
18  clear  that  the  justices  or  sheriff  could  not  depart  from  &e  exigency 
of  this  writ ;  the  party,  therefore,  if  he  did  not  find  sureties,  would  be  im- 

(«)  Tidd*f  Practical  Fonns,  p.  1,  ftc  gth  ed. 
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prisoned  for  life.  On  tbU,  Dalton  (Jusdee,  285,  eh.  122,  ed.  1742)  ajit 
^  also  by  this  writ  of  supplicavit,  the  party  (against  whom  the  writ  is  sued 
ibrth)  shall  be  bound  to  the  peace  for  ever  (if  he  be  taken ;)  for  the  writ 
containeth  or  mentioneth,  not  that  he  shall  be  bound  to  keep  peace  ootil 
any  certain  time,  but  generally."  In  Bro.  Abr.  tit.  Peace^  pi.  17,  it  is 
said  that,  if  a  man  be  bound  to  keep  the  peace  inde6nitely,  he  will  be 
under  the  obligation  for  all  his  life ;  for  which  Mich.  21,  £.  4,  fol.  40,  B. 
pi.  4,  is  cited.  In  Mr.  Bacon's  Case,  1  Lev.  146 ;  S.  C.  1  Sid.  230,  a 
party  was  ordered  to  find  sureties  of  good  bdiaviour  during  life.  And 
Dalton  (Justice,  271,  c.  117,  ed.  1742)  says  that  an  insane  person  may 
be  bound  to  keep  the  peace  for  ever,  citing  Beoer/y*^  Caie,4  Rep.  123  b, 
124  a,  b.  In  a  modem  case,  Rex  v.  Bowes,  1  T.  R.  696,  it  was  held 
that  the  court  might  require  security  for  as  long  as  they  should  think 
right.  This  agrees  with  Lamb.  Eiren.  100,  103,  Fitzherb.  L'Office,  &c., 
139  b.  Here,  the  party  is  bound  only  till  he  find  sureties;,  if  he  were 
bound  for  a  time  certain,  he  could  not  be  relieved  by  any  other  justice. 
But,  even  if  the  warrant  were  bad,  the  action  would  not  lie.  A  justice 
is  not  liable  for  what  he  does  in  his  character  of  judge  of  record ;  and 
^  that  this  act  was  done  in  *such  a  character  appears  from  Daltoo, 

10^6]  (Justice,  258,  ch.  116,  ed.  1742,)  who  cites  Yearb.  HU.  9  H.  6, 
fel.  60,  A.  pi.  9 ;  Yearb.  Pasch.  9  £.  4,  fol.  3,  A.  pi.  10 ;  Bro.  Abr.  tit^ 
Judges,  Justices,  ifc,  pi.  2,  pi.  10;  ib.  tit.  Faux  hnprisonment,  pi.  12; 
ib.  tit.  Peace  et  SuertU,  ^c,  pi.  8 ;  and  Yearb.  Hill.  14  H.  8,  fol.  16  A, 
pi.  3,  is  to  the  same  effect.  This  principle  appears  to  have  been  admitted 
hy  the  Court  of  Exchequer  in  Watson  v.  BodeU,  14  M.  &  W.  57, 69. 
And  it  leads  to  no  practical  grievance,  because  a  party  may  always  briog 
himself  before  this  Court  for  relief. 

;  Godson,  contra,  May  11th.  The  warrant  was  bad  in  itself;  and  there- 
fore the  learned  Judge  ought  not  to  have  left  the  question  of  bona  fides  to 
the  jury.  In  WtUes  v.  Bridget,  2  B.  &  Aid.  278,  where  it  was  contended 
tfiat  a  justice  could  not  bind  a  party  to  keep  the  peace  for  any  time  bat 
till  the  next  sessions,  this  court  held  that  he  might  bind  for  a  diflfereni 
time,  but  a  time  certain.  It  was  not  contended  that  the  term  might  be 
indefinite.  In  Bex  v.  Bowes,  1  T.  R.  696,  this  court  held  that  the  power 
of  binding  was  not  limited  to  a  year,  but  not  that  the  binding  might  be 
unlimited.  And  the  modern  practice  has  been  always  to  mention  a  time. 
In  R^ina  v.  Downey,  7  Q.  B.  281,  a  warrant  to  apprehend  and  keep  aa 
indicted  person  **to  the  end  that  he  may  become  bound  and  find  sufficient 
sureties  to  answer  the  said  indictment,  and  be  further  dealt  with  accord- 
ing to  law,"  was  held  bad  because  it  did  not  direct  that  the  party  should 
be  brought  before  any  judge  or  justice,  and  it  therefore  had  the  effect  of 
^  keeping  him  indefinitely  •in  jail.     The  dictum  in  Yearb.  Mich. 

^^^^J  21  Ed.  4,  fol.  40,  B.  pi.  4,  cited  for  the  defendant,  does  do! 
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iimount  to  a  ruling  that  sureties  may  lawfully  be  required  without  limit  as 
to  time.  The  present  objection  does  not  appear  to  have  been  brought 
under  consideration  in  Foster*s  Case^  5  Rep.  59  a.  The  precedent  in 
Lamb.  Eiren.  85  is  unsupported  by  modem  authorities,  and  clearly  bad^ 
and  those  in  Dalton  (Justice,  416,  ch.  274,  ed.  1742)  merely  follow  Lam- 
bard.  The  same  remark  applies  to  the  form  in  West's  Symbol,  s.  577^ 
In  Bac(m*s  Case,  1  Lev.  146 ;  S.  C.  1  Sid.  230,  sureties  during  life  were 
required;  but  there  the  party  had  been  convicted  on  an  indictment. 
Further,  the  warrant  does  not  allege  any  thing  to  have  been  done  by  the 
now  plaintiff.  And  it  ought  to  have  fixed  the  amount  in  which  the  sure- 
ties were  to  be  bound.  [Lord  Denman,  C.  J.  That  was  not  stated  in 
WUles  V.  Bfidgety  2  B.  &  Aid.  278 ;  but  the  objection  does  not  appear  to 
have  been  taken.]  The  principle  is  the  same  as  that  which  requires  that, 
when  justices  exercise  a  discretionary  power  in  imposing  penalties,  they 
must  ascertain  the  amount.  And,  here,  the  committing  justice  knows  the 
circumstances  of  the  case  and  the  amount  in  which  recognisance  ought  td 
be  taken ;  the  justice  before  whom  the  party  may  afterwards  be  brought 
may  know  neither.  In  Bex  v.  HoUoway^  2  Dowl.  P.  C.  525,  where  th« 
committing  magistrates  had  required  sureties  to  a  certain  amount,  and  a 
motion  was  made  to  reduce  it,  Taunton,  J.,  in  the  Bail  Court,  said  that 
the  amount  of  security  to  be  given  was  in  their  discretion,  and  this 
court  could  not  interfere  to  control  it.  A  correct  form,  as  to  the 
^particulars  now  in  question,  is  given  in  2  Archb.  Justice  of  the 
Peace,  544,  4th  ed.  Ancient  precedents  may  be  cited  for  prac-  ^ 
tices  which,  on  examination,  have  been  found  indefensible,  and  have  long 
since  been  abandoned,  as  the  issuing  of  general  warrants,(a)  and  even  the 
infliction  of  torture.(&)  It  cannot  be  maintained  that,  because  the  Justice, 
in  committing,  acts  as  judge  of  a  court  of  record,  no  action  lies  against 
faim  for  committing  on  a  bad  warrant.  [Lord  Denman,  C.  J.  If  we  wish 
to  hear  that  point  argued,  we  will  tell  you.]  As  to  the  notice  of  action : 
the  time  of  the  imprisonment  is  specified ;  and  the  place  appears,  by  tiie 
words  '^  there  imprisoned,"  to  be  a  common  jail  in  the  borough  of  Mon^ 
mouth ;  and  it  cannot  be  assumed  that  there  are  more  jails  than  one  there. 
The  objections,  therefore,  which  prevailed  in  Martins  v.  UpcheVj  3  Q.  B. 
662,  and  Breese  v.  Jerdeiuy  4  Q.  B.  585,  do  not  apply  to  this  notice.  And, 
on  the  objection  as  to  place,  Jackson  v.  Fytche^  14  M.  &  W.  381,  is  a 
elear  authority  for  the  plaintiff.  The  form  of  the  intended  action  is  suiB* 
eiently  specified  for  the  purpose  of  a  notice  under  the  statute.  The 
writ  of  summons  cannot  properly  be  set  out  when  the  action  is  not  yet 
commenced. 

(a)  Momy  ▼.  Leaeh,  3  Bur.  160t,  174S ;  Eniidi  ▼.  Canington^  19  How.  8t  Tr.  1030. 
See  IZex  ▼.  Wtiiia,  1  B.  &  Ad.  166. 

(6)  Jaraine*f  Reading  on  the  Uie  of  Tortare  in  the  Criroinel  Law  of  England  was  died; 
•ieo  10  How.  8t  Tr.  753,  note  to  the  piooeedinga  afainit  Bpreall  and  Ferguaon. 

VOL.  VIII.  74 


1028  PRICKETT  i;.  Gratrex.   E.  v.  1846. 

Lord  Denman,  C.  J.  The  power  of  justices  to  prevent  breaches  of* 
the  peace  by  requiring  sureties  is  a  necessary  power,  but  a  very  great  one, 
and  to  be  kept  within  pnoper  bounds.  On  such  a  subject,  we  are  not 
^accustomed  to  regard  ancient  precedents  with  great  respect; 
-'  and,  when  we  find  recent  authorities  opposed  to  them,  we  an 
inclined  to  follow  these  in  preference.  Wilks  v.  Bridgeff  2  B.  &  Aid. 
878,  is  an  authority  for  holding  that,  in  a  warrant  of  this  kind,  the  amount 
of  sureties  need  not  be  stated ;  and  it  seems  reasonable  that  this  should 
be  fixed  by  the  justice  before  whom  the  party  may  afterwards  be  broug^ 
for  the  purpose  of  giving  the  sureties.  But  there  is  nothing  to  remove 
the  objection  that  the  time  for  which  the  party  stands  committed  in  default 
of  sureties  is  left  indefinite.  Without  some  express  limitation  in  the 
warrant,  a  poor  man,  who  is  unable  to  find  sureties,  may  be  imprisoned 
for  life.  The  warrant  here  gives  no  limit  but  the  finding  of  sureties ;  and 
this  is  a  fatal  defect.  A  limitation  of  the  time  does  not  necessarily  lead 
to  the  inconvenience  that  might  be  apprehended  from  the  party  being 
discharged  at  the  expiration  of  it ;  for  sureties  might  be  again  required, 
if  the  danger  of  a  breach  of  the  peace  continued.  I  am  also  of  opinion 
that  the  notice  is  good.  It  sufficiently  points  out  the  place  (the  common 
jail  in  the  borough  of  Monmouth)  where  the  cause  of  action  arose.  The 
intended  form  of  action  need  not  be  specified :  the  nature  of  the  grievance 
IS  clearly  shown ;  and  it  is  evident  that  the  remedy  must  be  by  an  action 
for  false  imprisonment.  There  is  no  ground  for  a  distinction  between 
^  imprisoned"  and  *^  caused  to  be  imprisoned."  I  do  not  agree  that  bona 
fides  in  the  magistrate  can  be  a  justification  for  imprisoning  under  a  bad 
warrant ;  if  it  were,  the  action  might  have  received  that  answer  in  almost 
all  the  cases  tliat  have  occurred. 

*Patt£sok,  J.      I  had   left  the  court  when  this  case 


♦1030] 

commenced  on  Saturday ;  but,  so  far  as  the  argument  I  have 

now  heard  enables  me,  I  agree  in  what  has  been  said  by  my  lord. 

Williams,  J.  The  amount  of  security  required  should  bear  a  relatioii 
to  the  quality  and  quantity  of  the  oiTence ;  but  the  mere  threat  of  a  breaeh 
of  the  peace  cannot  be  so  enormous  as  to  warrant  an  imprisonment  which 
might  continue  for  life.  The  notice  is  sufficient :  SaUn  v.  De  Burgk^  2 
Gamp.  196,  shows  that  the  cause  of  action  must  be  stated,  but  the  form 
need  not.(a) 

liord  DfiKMAN,  C.  J.    As  to  bona  fides,  that  has  been  made  a  test  ia 
recent  cases,  where  the  question  |ras,  whether  notice  of  action 
necessary  or  not. 

Rule  absolute  for  a  new 

(a)  No  otfanr  jodige  was  pretont 
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COOK  against  MTHCRSON.    SaHrday,  May  91L 

(In  Error.) 

A  decUrstion  in  debt,  in  an  ioftnrior  couTt  (of  the  borough  of  L,)  oUeged  that  defendant,  at  L» 
within  the  jqriidiction  of  the  Court,  waa  indebted  to  plaintiff  in  1(>Z  for  money  found  to  bt 
doe  on  an  account  then  stated  between  them,  to  be  then  and  there  paid  on  request ;  with 
non-payment  and  s  refiisal,  to  wit,  at  L  aforesaid,  witbin  tho  jurisdiction ;  to  the  damage  of 
plaintiff  within  the  jurisdiction.    The  marginal  venue  was  laid  at  I. 

Held  bad,  after  verdict,  for  not  showing  that  the  cause  of  action  arose  within  tho  jurisdiction. 

Ebror  from  the  Court  of  Small  Pleas,  in  the  town  and  borough  of 
Ipswich.     The  declaration  below  was  as  follows : 
-•m^*         A  \^      K  1  *Be  it  remembered  that  Donald  M'Pberson,  ,^ 

« The  town  and  borough  |  ,  ,  '    r*2031 

of  Ipswich,  Suflblk,     >  bji"  &C.9  '^  his  attorney,  complains  of  Samuel  ^ 

to  wit  J  Qqq)^^  ^}^q  Jiq3  h^GTk  summoned,"  &c., ''  in  an  action 

of  debt ;  and  the  said  D.  MT.  demands  of  the  said  S.  C,  tlic  sum  of  50/., 
which  he  owes,"  &c.  *'  For  that,  whereas  the  said  defendant,  on,"  &c., 
'*  at  Ipswich,  in  the  county  of  Sufiblk,  and  within  the  jurisdiction  of  thi4 
Court,  was  indebted  to  the  plaintiff  in  the  sum  of  10/.  for  the  price  and 
value  of  goods  bargained  and  sold  by  the  plaintiff  to  the  defendant  at  hia 
request,  and  in  10/.  for  the  price  and  value  of  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant  at  his  request,  and  in  10/.  for  money  lent 
and  advanced  by  the  plaintiff  to  the  defendant  at  his  request,  and  in  10/« 
for  money  paid,  laid  out,  and  expended  by  the  plaintiff  to  and  for  the  said 
defendant  at  his  request,  and  in  10/.  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  an  account  then  stated  between  them ;  which 
said  several  moneys  were  to  be  then  and  there  paid  respectively  by  the 
defendant  to  the  plaintiff  on  request ;  whereby,  and  by  reason  of  the  non-> 
payment  thereof,  an  action  hath  accrued  to  the  plaintiff  to  demand  and 
have,  of  and  from  the  defendant,  the  said  several  moneys  respectively^ 
making  together  the  sum  of  50/.,  being  the  said  sum  above  demanded  : 
yet,"  &c.,  (non-payment  and  refusal)  **  to  wit,  at  Ipswich  aforesaid,  and 
witbin  the  jurisdiction  aforesaid,  to  the  damage  of  the  said  plaintiff,  within 
the  jurisdiction  aforesaid,  of  10/. :  and  therefore  he  brings  suit,"  &c. 

General  demurrer.    Joinder. 

The  court  below  gave  judgment  for  the  plaintiff  •there :  upon  toiam 
which  error  was  brought.     Joinder  in  error.(a) 

6.  HayeSf  for  the  plamtiff  in  error.  The  declaration  is  bad,  for  not 
showing  that  the  substantial  cause  of  action  arose  within  the  local  juris- 
diction. It  is  indeed  averred  that  the  defendant  was  indebted  within  the 
jurisdiction :  but  that  averment  would  be  true  wherever  the  cause  of 

(a)  Besides  the  objections  deeidod  upon  in  this  case,  an  objection  wu  taken  to  the  entij  of 
mmB  jadgment  below,  on  the  ground  that  it  contained  a  Tenire  for  a  jury  to  assess  tlBmap)^ 
Mowed  bj  •  judgment  on  nil  didV    On  this  point,  howcirer,  no  decision  was  given. 


Josi  Cook  v.  MTherson.  E.  V/  1946. 

action  arose :  it  should  be  dioi^n  that  the  goods  were  sold,  or  the  money 
lent,  &C.9  within  the  jurisdiction.  The  authorities  are  collected  in  note  (1 
to  Peacock  r.  BM^  1  Wms.  Saund.  74  a,  6th  ed. :  and  an  omission  ii 
this  respect  is  fatal  after  verdict ;  Trevor  y.  WaU^  1  T.  R.  151.  [Lush^ 
for  the  defendant  in  error,  said  that  he  diould  rely  on  the  count  upon  aft 
account  stated.]  The  declaration  does  not  allege  that  the  account  wad 
stated  within  the  jurisdiction ;  the  words  are  ''  an  account  then  stated." 
This  is  the  consideration  for  the  promise ;  and  it  should  therefore  appear 
to  have  been  made  w^ithin  the  jurisdiction ;  Ramsy  v.  AUdnstm^  1  Lev.  50, 
Whitehead  v,  Broum^  1  Lev.  96;  Drake  v.  Beare^  1  Lev.  104;  Price  v. 
JS//,  1  Lev.  137.  If  the  word  *'  then"  were  enough,  it  would  be  enough 
to  say  ^'for  goods  then  sold  and  delivered."  Besides,  if  any  one  conat 
be  bad,  the  judgment,  being  general,  must  be  reversed. 

Lushj  contr^.  The  traversable  averments  must,  no  doubt,  show  matter 
arising  within  the  jurisdiction.  But  •here  the  words  describe  the 
-'  cause  of  action  as  so  arising.  Tie  action  of  debt  difiers  from 
assumpsit  in  this  respect :  where  a  promise  will  be  implied,  the  averment 
of  a  promise  is  immaterial ;  but  the  averment  of  a  debt  is  material :  and 
the  jury  here  could  not  have  found  that  the  defendant  was  indebted  within 
the  jurisdiction,  except  upon  a  cause  of  action  there  arising.  Further, 
tbe  declaration  here  states  that  the  money  was  to  be  there  paid  on  request. 
That  refers  to  the  venue,  which,  in  an  inferior  court,  and  in  all  cases  of 
local  actions,  is  not  immaterial  matter,  inasmuch  as  it  must  be  proved. 
Further,  as  this  question  does  not  arise  on  special  demurrer,  the  count  on 
the  account  stated  may  be  supported  by  the  word  **  then,"  which  refers 
to  the  time  at  which  the  plaintiff  was  indebted,  a  fact  averred  to  have 
taken  place  within  the  jurisdiction.  A  reasonable  intendment  will  be 
made;  Ckitty  v.  Luxford^  3  A.  &  E.  319 :(a)  and  the  courts  hare 
often  regretted  the  strictness  of  the  rule.  [Lord  Densiak,  C.  J.  Not  the 
rule  itself,  but  its  application  in  particular  cases.]  The  debt  respecting 
which  the  account  is  stated  need  not  be  shown  to  have  arisen  within  the 
jurisdiction ;  Emery  v.  Bartlett^  2  Ld.  Raym.  1555,  recognised  in  Wtl^ 
liams  V.  GibbSy  5  A.  &  E.  208.  And  the  judgment  cannot  be  reversed 
in  toto,  if  any  one  couiit  be  good :  the  case  is  not  like  one  of  general 
damages  found  by  a  jury.  The  court  may  reverse  as  to  one  count,  and 
affirm  as  to  another  ;  Everard  v.  Paterson^  6  Taun.  625. 

Lord  Denman,  C.  J.     The  authorities  are  clearly  against  the  defendant 
•10341   ^"  error.    ChMy  v.  Uixfordj  is  •not  a  decision  the  other  way:  Ae 
point  was  there  given  up  by  counsel ;  had  that  not  been  so,  I 
think  the  judgment  would  have  been  very  questionable. 

Patteson,  J.     Salter  v.  Slad/e^  1  A.  &  E.  608,  perhaps  comes  a  little 
fearer  to  this  case  ;  but  it  does  not  furnish  any  decision  available  to  the 

(a)  See  Dunn  ▼.  Crumps  3  Br.  A  B.  309. 
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(l^fendant  in  error.    We  have  nothing  on  the  record  but  that  the  defendant 
below  was  indebted  within  the  jurisdiction. 
WiixiAMs,  J.|  concurred. 

Judgment  reversed.(a) 

(a)  Coleridge,  J.,  was  tbieDt  on  account  of  illnen :  Wightman,  J.,  waa  aitting  at  Niai  Prioi^ 


WILSON  against  NIGHTINGALE  and  Two  Others.  Saturday,  May  9IA. 

Under  1  stat  2  W.  &,  M.  c  6,  a.  3,  the  notice  of  dittreai  for  rent,  to  be  given  five  daya  before 

aale,  muit  be  in  writing. 

• 

Case.  The  declaration,  so  far  as  material  to  the  point  decided  in  this 
case,  complained,  in  the  second  count,  of  a  distress  for  more  rent  than : 
was  due  ;  in  the  third  count,  of  the  sale  of  a  distress  without  appraisement: 
according  to  the  statute ;  in  the  fourth  count,  of  a  sale  of  the  distress 
^^  without  giving  to  the  plaintiff,  or  leaving  at  the  chief  mansion-house,  or 
other  most  notorious  place  on  the  said  premises,  any  notice  of  the  said 
distress  and  of  the  cause  of  taking  the  same,  as  required  by  and  according 
to  the  statute,"  &c. ;  in  the  fifth  count,  of  a  sale  of  the  distress  before  the 
expiration  of  five  days  next  after  the  taking  of  the  goods  and  giving  of 
notice. 

*One  of  the  defendants  suffered  judgment  by  default.     The  |.«.^».: 
other  two  pleaded :  I* 

1.  To  the  first,  second,,  fourth  and  last  counts.  Not  Guilty  (by  statute: 
11  G.  2  c.  19,  s.  21.) 

2.  To  the  first  count;  a  traverse  of  fact;  on  which  issue  was  joined. 

3.  To  the  third  count,  payment  into  Court  of  2/.     Replication :  Dam- 
ages ultr^.     Issue  thereon. 

On  the  trial,  before  Coltman,  J.,  at  the  Yorkshire  Spring  assizes,  1845, 
it  appeared  that  the  plaintiff  was  tenant  to  the  defendant  Nightingale  of 
certain  premises;  that  the  goods  had  been  distrained  for  rent;  that  no* 
written  notice  of  distress  bad  been  given  or  left,  but  that  the  plaintiff  had 
received  oral  notice.  The  counsel  for  the  plaintiff  contended  that  this 
ivas  insufficient,  1  stat.  2  W.  &  M.  c.  5,  s.  2,  enacting  that  goods  dis- 
trained for  rent  may  be  sold,  but  only  where  ^*  the  tenant  or  owner  of  the 
goods  so  distrained  shall  not,  within  five  days  next  after  such  distress 
taken,  and  notice  thereof  (with  the  causes  of  such  taking)  left  at  the  chief 
mansion-house,  or  other  most  notorious  place  on  the  premises  charged 
with  the  rent  distrained  for,  replevy  the  same."  The  learned  judge  over* 
ruled  the  objection ;  and  a  verdict  was  found  for  the  defendants  on  all 
the  issues  except  so  much  as  of  the  first  as  related  to  the  second  count, 
and  on  that  a  verdict  for  the  plaintiff  with  a  farthing  damages. 

sb 
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In  Easter  term,  1845,  Pashley  obtained  a  rale  nisi  for  a  new  trial  on  the 
ground  of  misdirection  in  the  raling  above  mentioned.(a) 
•ir  'iat     *^^^  ^^^  showed  cause.    No  notice  in  writing  was  neces- 
^  sary.     The  statute  simply  directs  that  *^  notice"  shall  be  left 
Here  actual  receipt  of  notice  was  shown. 

Pashleyy  contra.  The  words  used  in  the  statute,  **  notice  thereof  (with 
the  causes  of  such  taking)  /^,"  can  be  satisfied  ooly  by  a  written  notice. 
An  oral  notice  cannot  be  said  to  be  left.  WaUer  y.  Bumbal^  1  Ld.  Raym. 
63,  may  appear  to  be  in  favour  of  the  defendants ;  but  it  does  not  appeif 
from  the  report  of  that  case  that  the  notice  was  not  written:  at  any  rate 
the  point  was  not  discussed ;  for  the  question  raised  was,  whether  it  was 
sufficient  to  prove  that  the  notice  was  given  to  the  plaintiff  himself,  or 
whether  it  ought  not  to  be  shown  that  the  notice  was  left  at  the  chief 
nansion-house  or  some  other  notorious  place  on  the  premises.  [Patte- 
ooM,  J.  The  goods  seized  belonged,  not  to  the  tenant  of  the  land,  but 
^  *to  a  third  person :  (6)  and  a  question  arose  whether  notice  to  him 

-'  was  enough,  without  notice  to  the  tenant  of  the  land.]  Leaving 
the  notice  at  the  chief  mansion,  in  such  a  case,  would  in  fact  not  be  giving 
notice  to  the  owner  at  all.  [Lord  Denman,  C.  J.  The  notice  there,  as 
the  jury  found,  was  given  ^^ according  to  the  statute;"  it  probably  was  in 
writing.]  The  statute  seems  to  have  provided  that,  if  the  party  be  not  af 
the  mansion  or  notorious  place,  it  shall  be  enough  to  leave  the  notice : 
that  clearly  shows  that  a  written  notice  was  intended. 

Lord  Densian,  C.  J.  The  object  of  the  legislature  seems  to  have  been 
to  prevent  the  matter  from  being  left  to  parol  evidence. 

Patteson  and  Williams,  Js.,(c)  concurred. 

Rule  abA>lute. 

(a)  It  was  also  objected,  that  it  did  not  appear,  on  the  eTidence,  that  frn  dear  dajs  had 
elapsed  between  the  notice  and  the  sale ;  and  the  rule  mentioned  in  the  text  wa«  obtained  on 
misdirection  as  to  this  point  also.  But  on  this  the  court  pronounced  no  judgment.  Sefaenos 
was  made  to  Harper  ▼.  TaswtUy  6  C.  dc  P.  160. 

The  rule  was  also  obtained  on  the  ground  that  Coltman,  J.,  had  miedirected  Um  Svaj  oa  the 
thud  issue.  As  to  this,  the  learned  judge  sadd  that  the  measure  of  damages  was  the  diifeicnca 
between  the  sum  actually  produced  by  the  sale,  and  the  amount  which  would  have  been  lealiaed 
at  auch  sale  if  the  appraisement  had  been  regularly  made.  KnotU  ▼.  CurHs,  5  C.  &  P.  SSS, 
and  Cnwder  ▼.  Self,  8  M.  &  Rob.  190,  were  mentioned.  But  on  this  point  no  decaiott  wai 
pronounced  in  banc 

The  reporters  are  informed  by  the  counsel  engaged  on  the  second  trial,  at  the  Toiksbirs 
Bummer  assizes  1846,  before  Wightroan,  J.,  that  the  learned  judge  stated  that  he  sbonU  rats 
in  conformity  with  the  ruling  of  Parke,  B.,  in  KnotU  ▼.  Curiia,  namely,  that  the  neasare  of 
damages  was  the  difference  between  the  fair  value  of  the  goods  to  the  tenant  and  the  amount  «f 
rent  discharged  by  the  produce  of  the  sale.  Ultimately,  by  consent,  a  Tenlict  wm  giYen  ftr  the 
plaintiff  upon  all  the  issues,  except  so  much  of  the  first  as  rebted  to  the  first  count,  aad  ftr  the 
defendants  on  that  Damages  10/.  Baines  and  Pashley  for  the  plaintiff;  Knowlea  and  Hagh 
0ill,  for  the  defendants. 

(If)  See  tlie  special  verdict,  WaUer  v.  RumbaU,  4  Mod.  886. 

(c)  See  I  1034,  note  (6) 
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DOE  on  the  demise  of  BOWLET  and  Others  against  BARNES.    M9%* 

day,  JIfay  11th. 

In  ejectment  Qn<!er  atat  69  O.  3,  c.  13,  ■•  17,  for  t  parish  honie  on  the  demise  of  A.  and  B., 
stelad  in  the  dedarafion  to  ba  the  chnrahwaiRleiis  and  OTelaean  of  a  pariah,  the  fact  that  they 
acted  as  churchwaidena  and  OTerieen  at  the  time  of  the  alleged  demiae,  it  auffictent  primft 
fiicie  proof)  for  the  purposes  of  the  action,  that  they  held  thp  offioea  at  that  time. 

Ejbctmcnt,  on  the  demise  (October  28th|  1844)  of  *^  William  Bovflej^ 
George  Hopkins,  Robert  Payne,  and  John  Brex,  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Nether  Broughton,  in  the  county  of  Lei- 
cester," for  a  messuage,  &c.,  situate  in  the  said  parish  and  county.  On 
the  trial,  before  Maule,  J.,  at  *the  Leicester  Spring  assizes,  1S45,  ^^.^^^^ 
it  appeared  that  the  premises  in  question  were  claimed  by  the  *- 
lessors  of  the  plaintiff,  under  stat.  59  G.  3,  c.  12,  s.  17,  as  overseers  of 
Nether  Broughton.  Evidence  was  given  to  show  that  the  premises  were 
held  of  the  parish ;  and  a  parishioner,  examined  on  behalf  of  the  plaintiff, 
said :  **Last  October,  the  churchwardens  and  overseers  were  the  persons 
named  as  lessors  of  the  plaintiff."  The  defendant's  counsel  objected  that 
tlieir  appointment  ought  to  have  been  proved,  and  that  it  was  not  enough, 
for  the  purpose  of  this  cause,  to  diow  that  they  were  acting  as  church- 
wardens or  overseers  at  the  time  of  the  demise.  No  further  evidence  was 
given  on  this  j)oint.  The  learned  judge  gave  leave  to  move  for  a  non- 
suit; and  the  plaintiff  had  a  verdict.  Humfrey^  in  Easter  term,  1845, 
moved  according  to  the  leave  reserved.  He  cited  1  Phili.  £v.  469,(a) 
where  it  is  stated,  as  a  rule,  ''that  all  public  officers,  who  are  proved  to 
have  acted  as  such,  are  presumed  to  have  been  duly  appointed  to  the 
oiEce,  until  the  contrary  is  shown ;"  but,  in  note  (3)  doubts  are  said  to 
have  been  entertained  ''  whether  the  rule  prevails,  where  an  ejectment  is 
brought  in  the  name  of  the  parish  officers." 

•  Whiiehurst  and  Flowers  now  showed  cause.     The  c^eneral     ^ 

,     ,  r  1039 

rule  is  *^  that  in  the  case  of  all  peace-officers,  justices  of  the  peace,   '- 

constables,  &c.,  it"  is  *'  sufficient  to  prove  that  they  acted  in  those  cha- 
racters without  producing  their  appointments,  and  that  even  in  the  case  of 
murder ;"  Berryman  v.  JF«e,  4  T.  R.  366,  and  The  Gordons^  Case,{h)  there 

(a)  8th  ed.;  p.  450  in  the  9th  ed.;  citing  M^Gahey  y.  AUton,  2  M.  dc  W.  206,  211.  Th4 
latter  part  of  the  note  in  ed.  8,  (omitted  in  p.  450  of  the  9th  ed.)  is  as  follows.  <«  The  action  waa 
brought  in  the  name  of  the  public  officer,  but  he  was  only  a  nominal  party.  It  waa  said,  gene- 
rally, thot  it  was  quite  immaterial  that  the  action  waa  brought  in  the  name  of  the  officer;  but 
the  reason  assigned,  that  such  proof  was  allowed  in  actions  against  justices  and  constables,  aa 
not  a  good  one,  because  the  doctrine  of  admission  applies.  Doubta  have  been  entertained 
whether  the  rule  prevails,  where  an  ejectment  is  brought  in  the  name  of  the  pariah  offioem 
Cases  of  this  description  rest  in  some  measure  upon  the  prosampttony  that  a  party  had  not  com- 
mitted an  unlawful  act." 

Of)  1  UocICm  Cro,  Co,  615, 518,  note  (a).  Whitehnist  also  cited  Doe  dem,  Vevara  ▼.  AuU^  B. 
R.  Trinity  term,  (June  2d,)  1845;  not  reported.  The  question  on  which  the  decision  then 
Uuned  (on  motion  for  a  nonsuit)  appeaia  to  hatre  becni  whether  the  psity  execttlinv  a  eertMB 
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cited.  And  in  BtUUr  v.  Fordy  1  Cro.  &  M.  662 ;  S.  C.  3  Tyr.  677,  Lord  Lthd- 
lUfRST,  C.  B.,  said,  as  to  the  question  whether  the  defendants  had  proved 
themselves  to  be  constables  and  watchmen  under  a  local  act :  *'  I  think  it 
was  sufficient  to  prove  that  they  acted  in  those  characters.  Evidence  of  this 
nature  is  evidence  that  they  were  duly  appointed ;  it  is  not  conclusiTe, 
but  quite  sufficient  as  a  prim&  facie  case :"  and  Batley,  B.,  expressed  the 
same  opinion.  The  rule  was  also  recognised,  as  to  the  office  of  assistant 
overseer,  in  Cannell  v.  Curtis^  2  New  Ca.  228,  233.  And,  in  M^Gaktg  v. 
Mstouy  2  M.  &  W.  206,  where  the  plaintiff  sued,  as  vestry  clerk,  on  a 
bond  given  to  the  directors  of  the  poor,  his  acting  as  vestry  cleric  was 
held  sufficient  proof  that  he  was  so,  though  the  defendant  pleaded  '*.  that 
^  the  plaintiff  was  not  vestry  clerk  of  •the  parish."     There  the 

-'  point  was  expressly  taken,  that  the  plaintiff's  right  to  sue  upon 
the  bond  depended  on  his  being  vestry  clerk,  and  that,  unless  he  was 
legally  placed  in  that  office,  the  action  must  fail.  But  the  court  over* 
ruled  the  objection ;  and  Parke,  B.,  said :  *^  The  plaintiff  is  a  public  paro- 
chial officer ;  and  the  rule  is,  that  all  public  officers  who  are  proved  to 
have  acted  as  suchi  are  presumed  to  have  been  duly  appointed  to  the  office, 
until  the  contrary  is  shown."  Unless,  therefore,  a  distinction  can  be 
drawn  between  actions  to  recover  real  and  actions  to  recover  personal 
property,  this  case  is  a  direct  authority  for  the  plaintiff. 

.  Harnfreyy  conXid.     The  argument  for  the  plaintiff  goes  beyond  any 
case  hitherto   decided,  the   attempt  being  to  establish   that,  where  a 
party's  claim  to  real  property,  which  is  under  litigation,  depends  upMi 
his  holding  a  particular  office,  he  may  give  himself  title  by  assunii^ 
to  act  in  that  office.     Even   as  to  personal  property,  no  decision  to 
this  precise  effect  has  been  cited.     In  Berryman  v.  IFue,  4  T.  R.  366,(c) 
the  defendant  himself  had   described   the  plaintiff  as  an  attorney  by 
the    libel    in    question.      In  Butler  v.  Fardj   the    question  was  only 
whether  the  defendants  were  entitled  to  notice  of  suit  under  a  paving, 
lighting,  and  watching  act  which  gave  that  protection  to  '^  any  person  or 
persons"  sued  *'  for  any  thing  done  or  to  be  done,  under  or  by  virtue  of 
that  act."     Whether  the  thing  done  was  or  was  not  of  that  descriptioD 
was  a  very  different  question  from  that  of  title  to  property.  *  Canndl  v. 
CuriiSy  2  New  C.  228,  was  a  case  of  libel,  in  which  the  *libfl 

-I   itself  pointed  to  the  plaintiff's  official  character ;  and  Parke,  B., 

demtw  waj  proved,  otherwise  than  by  heanay,  to  be  the  sole  aunivor  of  s  body  of  treitoet 
empowered  to  make  auch  dcviaea.  It  waa  found,  on  reading  the  judge's  note,  that  there  wm 
each  evidence,  other  than  hearsay.  The  caae  waa  tried  before  Tindal,  G.  J.,  at  the  Doty 
Spring  aaaizea,  1844;  cause  was  shown  against  the  rule  for  a  nonsuit  by  Whitehurat,  and  IIh 
mle  aupported  (but  abandoned  on  the  reading  of  the  note)  by  G.  Hayes,  before  Lord  Deomaiv 
G.  J.,  Pattcson,  Williams,  and  Goleridge,  Js.  Whitehurst  also  cited,  in  hia  argument  rpporti' 
in  the  text,  a  dictum  of  Parke,  B.,  in  a  case  at  Lincoln,  (not  namcdi)  as  to  commissioiieis  si 
indoaure. 
-^<i)  See  Alfrtd  ▼.  FarbWt  ante,  pp.  864,  859,  note  (&). 
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referring  to  the  case  in  Jtf^  Gahty  r.  ^Isian^  2  M.  &  W.  209,  seems  to 
ground  the  decision  on  that  circumstance.    He  ^ys  afterwards  that,  '^  in 
all  actions  d|gm7U^  justices  and  constables,  no.  more  is  requisite  than  proof 
of  their  acting  in  those  characters:"  but  that  cannot  be  taken  as  extending 
to  all  actions  by  these  or  other  officers.     In  JIf'  Gfihey  v.  Alston^  2  M.  & 
*W.  206,  the  plea  answered  by  the  evidence  of  acting  was  only  **  that  the 
plaintiff  wa?  not  vestry  clerk."     In  Cannell  v.  Curtis^  2  New  Ca.  228, 
the  plea  alleged  that  **  the  plaintiff  had  not  been  appointed,  and  was  not 
assistant  overseer ;"  and  Tindal,  C.  J.,  held  that  the  evidence  of  acting 
was  sufficient  to  prove  the  legality  of  an  appointment  which  had  been 
ifigned  by  the  magistrates  ;  but  he  seems  to  have  been  of  opinion  that,  if 
the  plaintiff's  election  had  been  denied,  a  due  election  must  have  been 
proved.     If,  tiierefore,  the  present  plaintiffs  had  been  endeavouring  to 
recover  even  personal  property  in  an  action  of  contract,  their  election  to 
be  churchwardens  and  overseers  might  have  been  put  in  issue,  and  evi- 
dence of  it  must  then  have  been  given :  and  whatever  might  be  put  in 
issue  in  an  action  of  contract  must,  in  an  action  of  ejectment,  be  proved, 
though  not  expressly  questioned  by  plea.     Churchwardens  and  overseers, 
suing  in  respect  of  parish  lands,  have  no  right  of  action,  except  in  virtue 
of  their  parliamentary  title,  and  cannot  recover  in  their  official  character 
without  showing  it  in  their  declaration ;    Ward  v.  Clarke^  12  M.  &  W. 
747 ;  they  must,  in  like  manner,  be  bound  to  give  strict  proof  of  it  at  nisi 
prius ;  especially  when  they  ^proceed  against  a  person  not  hold- 
ing  under  them,  but  being  a  stranger.  [Patteson,  J.     In  Doe  *- 
dem*  Jomu  v.  Braiwn^  6  B.  &  Aid.  243,  the  sheriff  took  a  lease  in  execu- 
tion ;  and  the  under  sheriff,  in  his  name,  assigned  the  leasehold  premises 
by  deed  to  the  lessor  of  the  plaintiff.     There  was  no  evidence  of  an  ap- 
pointment empowering  the  under  sheriff  to  execute  deeds  in  the  sheriff's 
name  ;  but  Abbott,  C.  J.,  thought  that  the  acting  as  under  sheriff  was 
Bufficient  evidence  of  an  appointment,  and  that  the  under  sheriff  must  be 
presumed  to  have  had  authority  to  execute  all  instruments  necessary  to  be 
executed  by  the  sheriff;  and,  on  motion  for  a  nonsuit,  after  verdict  for 
the  plaintiff,  the  Court  upheld  that  ruling.     The  present  case  would  have 
been  exactly  the  same,  if  the  churchwardens  and  overseers  had  leased  to 
A.,  and  A.  had  been  lessor  of  the  plaintiff.]    Nothing  was  in  question 
there,  but  the  mere  fact  of  an  assignment,  which  the  evidence  sufficiently 
proved.  [Patteson,  J.  The  point  was,  that  the  act  of  a  person  assigning 
as  an  officer  was  sufficient  as  against  a  third  party.]     No  case  decides 
that  a  person  shall  entitle  himself  simply  by  his  own  act,  in  an  action  of 
trespass  to  goods  or  land. 

Lord  Denman,  C.  J.  I  cannot  distinguish  the  present  case  from  that 
of  the  under  sheriff's  assignee,  or  of  a  party  taking  a  lease  from  the  parish 
officers,  and  becoming  plaintiff  in  an  ejectment.    In  the  case  just  referred 
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to,  tiie  acting  of  the  iind<«r  abeYiiriii  e^eentlllg  tbe  de^d  iMf  beld  to  yt^fflt 

title ;  and  so,  I  tbitik,  does  the  actittg  of  tkc  ptfrfsfc  (tffi6ef»  here.     Ite 

authorities  cited  in  1  Philtipps  m  StideiKfer,  ^S,  Mi  «d.,  pTa^e  &e  nil« 

*oii  a  ground  much  beyond  tfie  supposed  dodtthi^  of  achttissiotts ; 

^^^^   atnd  the  criminal  c^islss  on  the  subject  afe  pafti<iiilarfy  Mroog. 

Patteson,  J.  It  is  a  recrognised  principle,  fltaC  a  pcfnfiow  a<^g  ia  the 
capacity  of  a  public  office/  is  primft  facie,  taken  to  be  so.  The  &cC  deei* 
not  of  itself,  prove  any  title ;  but  only  that  the  person  (ills  the  offi<5tf .  No 
distinction  has  been  shown,  as  to  this  point,  betweeti  ejectnient  and  ethef 
actions.  In  a  case  before  my  bfothet  Fauk^,  referred  to  at  die  bv,(#) 
he  Only  expressed  ah  opinion. 

Williams,  J*.  The  distinctioii  bett^een  cases,  such  tsTM^ard  r. 
Mf'hdozk^  3  T.  R.  632,  where  the  exercise  of  office  by  a  phuntiflT  has  beea 
recognised  by  the  defendant,  and  those  ia  which  tt  is  sought  to  prove  a 
pcrson^'s  official  character  by  the  m^re  act  of  the  peraoii  himself,  might, 
if  available,  have  been  urged  ill  Dt^  deifi.  JcoMi  V.  Braum^  5  B.  &  Atd. 
243 :  but  Mr.  Bam/rey  has  not  dkowA  that  any  such  legal  distinctioii 
etists.  There  the  act  of  the  under  sheriff  in  executing  the  assigliiiieni 
was  taken  to  be  evidence  that  he  had  offieisd  authority  to  do  ao.  Whethef 
it  maintained  the  plaintiff's  action  in  aAy  ofhef  r^sspeet,  was  a  diSeienl 
question:  die  only  point  decided  was,  ftiht  it  established  Am^  aet  af 
a8signmenl.(i) 

Rule  diaAa^gi^ 
(d)  See  p^  laaa,  aM  (Pf,  tsak 


Eirn  OF  tASTftE  VACATlOir. 
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^The  feHowing;  ease  was,  by  iftadyertenoei  not  reported  m  its  r«iA4/ 

proper  place,  *■      ^ 

COOK  against  PfiARCE  and  Another. 

HeUf  bf  lb*  Cowt  of  QtiMii't  Bench,  that  the  title  of  a  petent  mutt  (thoi%h  not  as  minnteljr 
as  the  fpeca^cation)  describe  the  nature  of  the  indention ;  and  that  the  patent  is  Yoid  if  the 
title  ii  80  generall^r  horded  as  to  be  capable  of  eooiprisihf  not  Only  the  pvtkolar  inventlOiB^ 

.  but  iikiprotwnents  not  ooDtanplaiad  in  it 

As  wheie  the  patent  was  taken  out  **  for  Improvements  in  carriages,"  and  the  invention  was,  in 
fact,  an  {mprcyfeftient  in  German  shuHers,  which  were  used  only  in  some  kinds  o^camagea* 

Held  hy  the  Goart  of  Bxekeqner  Chamber/  revening  the  above  jndgmeni  that*  where  the  titkl 
is  not  inoonsislent  with  the  specification,  and  no  fraud  ii  practised  on  the  Crown  or  the  sub- 
ject, it  is  not  a  iktal  objection  that  the  title  is  so  general  as  to  tio  capable  of  comprising  ft 
dilfeivnt  invention  from  that  fer  which  the  patenl  as  ckome^:  That  the  fitie  «<  for  Improve^' 
ments  in  carriages"  might  be  taken  to  mean  improvements  in  some  kinds  of  carriages,  ami 
did  not  necessarily  hnply  iny  untrae  assertion,  though,  in  fact,  fhe  impiV>vettMnts  were  no^ 
applicable  to  ali  oarriages:  and  that  tfae.paient  was  valid. 

By  the  same  Court:  Where  a  plea  oflers  an  insufficient  defence,  and  is  traversed,  and  a  special 
verdict  is  found,  affirming  the  allegations  of  the  ^lea,  and  leferting  lo  the  Court  whether  thv 
iosoe  shonM  be  Ibtind  for  the  piaintiif  or  defondaat,  the  Coort  fHA  direct  a  verdioi  for  th* 
plaintiff  noa  obalante  veredicto,  and  not  a  verdict  for  the  plaintiff  on  the  issue. 

Ca8g«  The  declaration  stated  that  plaintiff,  at  the  time  of  the  makiiiig, 
hc.f  of  the  letters  patent^  and  of  the  connteitting  of  the  grievaaces^  after, 
mentioned^  was  the  true  inventor  of ''  oettado  improrements  in  carriages;'* 
MkA  thereupon  the  QneeBi  by  letters  patent^  reoiting  that  the  plabtiff  had^ 
bjr  petition  to  her  majesty^  represented  ^'  that  he  had  iftyented  improyementi 
m  carriages^"  and  was  the  first  and  true  mreatof  thereof^  fcc.^  and  had 
therefore  prayed  her  majesty's  letters  patent,  &e.,  gave  and  granted  \a 
plaintiff  Ucensc^  &e.,  to  UMdie,  nse,  exercise^  and  vend  his  said  invenlio* 
within^  &o.,  with  a  ptovise  avoiding  the  patent  if  plinntiff  diould  nol 
particularly  describe  the  nature  of  the  inventioui  &e.^  by  ah  inskument  itt 
writing,  &o.,  and  cause  the  same  to  be  enrolled,  &c.^  wi&is  six  calendar 
months.  Averment  that  plabtfiff  dM  particularly  describe,  &e.|  and  enrol, 
&c. :  Y^t  defendants^  well  knowing,  fcc.,  within  the  term  mentioned  in  thir 
letters  patent,  to  wit,  on,  &c..  Without  plaintiff^s  leave,  and  against  \iA  will 
made  and  sold  a  carriage  wiA  a  shutter  and  q^paratua,  and  divers^  to  wit, 
tm  carriage  heads  *widi  shatters  ind  eertain  appafatus,  fce.^  and 
then  used  and  applied  the  same,  in  imitation  and  resemblance  of  t.  ^^^ 
plaintiff's  said  bvention,  &c. )  in  breach  of  the  said  letters  patent,  fcc. : 
whereby,  &c. 

The  defendants  pleaded  several  pleas,(a)  of  which  the  foDowing  only 
U  n^atertal  to  this  report  t 

(a)  1.  1^01  CHrihf.  a.  l%iMI#  ndl  *•  tnie  MDI  Arit  in*»eiitor.  S^  TM  «ie  sta^poM! 
KivertiOB  #a«  not.  ai  the  time  of  nfedcfaig  flie  patent^  a  aew  i^itanlioii,  Ac.  4s.  That  plthitBf 
«M  not,  by  aa  {flsframeat  In  ttviAis,  Ac,  deserilie  the  nature  of  hit  inieiilbii.  S.  nai  tiiT 
^legs<}  Invemion  %raa  not  As  IsmMrvenen^  in  o«nlage«,  nor  e#  any  pohSe  handM,  dfcot  Se|lKir 
ritibe,  Joiilhis  Hseo  on  ptoaa  t,  f ,  ind  4.  to  ^le*  S,  Slat  Aie  foveritlon  Was  neir,  Ao.  tmnff 
tAsrwm.    To  ^  a,  thai  ths  tef  ertion  wit  to  hnpruwilW  in  carriafc^  t^  of  poMte  henrtl^ 
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Plea  6.  That  the  instrament  in  writing  in  the  declaration  mentioned, 
and  whereby  plaintiff  has  alleged  that  he  did  particalarijr  describe  the 
nature  of  his  said  alleged  inrention,  was  and  is  in  the  words  and  figures 
following,  viz.  The  plea  then  set  out  the  specification,  which,  after 
reciting  that  the  queen,  by  her  letters  patent,  had  given  plaintiff  license, 
&c.|  that  he,  his  executors,  &c.,  and  no  others  should  make,  use,  &c., 
bis  invention  of  *^  Improvements  in  carriages,"  proceeded :  '*  My  inven« 
tion  relates  to  that  description  of  carriages  wherein  what  are  called  Ger- 
man shutters,  are  used  to  close  them ;  and  the  invention  consists  of  a 
mode  of  constructing  and  applying  certain  apparatus  to  such  carriages  and 
German  shutters  to  facilitate  the  working  and  moving  of  such  shutters." 
The  specification  then  went  into  a  more  particular  description,  explanatory 
of  drawings  which  were  annexed,  and  concluded  as  follows:  **And  I 
would  have  it  understood  that  what  I  claim  as  the  invention  secured  under 
the  present  letters  patent,  is  the  mode  of  combining  the  parts  as  herein 
described,  and  applying  them  to  carriages  for  facilitating  the  moving 
^  •or  working  of  German  shutters  by  springs.'*     The  plea  then 

^  continued :  ^^  And  the  defendants  further  say  that,  although  the 
said  alleged  invention  in  the  declaration  and  letters  patent  respectively 
mentioned,  is  therein  styled  and  described  as  'improvements  in  carriages,' 
yet  the  said  invention  in  truth  and  in  fact  is  not  an  invention  of  improve- 
ments  in  carriages  generally,  but  of  certain  alleged  improvements  in  the 
fixing  and  adapting  German  shutters  in  those  carriages  only  in  which 
German  shutters  are  used ;  and  that  German  shutters  cannot  be  used  in 
divers  and  very  many  carriages,  to  wit,  coaches,  chariots,  and  other 
covered  carriages  of  the  like  kind :  And  so  the  defendants  say  that  the 
title  of  the  said  invention  is  too  large  and  genera],  and  by  reason  thereof 
the  said  letters  patent  are  void  and  of  no  force/'  Verification. 
.  Replication.  ^'That  the  said  invention  was  and  is  an  invention  of  im* 
provements  in  carriages,  in  manner  and  form  above  in  that  behalf  alleged." 
Conclusion  to  the  county.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex  afto* 
Michaelmas  term,  1841,  the  jury  found,  on  the  first  issue,  a  verdict  of 
Guilty ;  and,  on  the  other  issues  a  special  verdict,  which,  as  to  the  2d, 
3d,  4th,  and  5th  issues,  was  substantially  for  the  plaintiff.(a)  As  to  the 
6th  issue,  the  verdict  was  as  follows: 

(a)  The  verdict  on  tfaeee  (after  the  finding  of  Guilty  on  die  let  inne)  was :  «  And  m  to  tiM 
Mid  iemie  Sdly  above  joined  between  the  eaid  partiea,  the  jurora  aforesaid  upon  their  oath  afine- 
aaid  aaj :  That  the  use  of  German  ehatten  to  carriage^  foidad  in  three  folde  in  the  manner 
deaciibed  in  the  epedfication,  as  iar  as  the  folding  was  concerned,  was  public  and  oommoa 
Mora  tha  date  of  the  patent,  but  that  the  plaintiff  was  the  true  and  fint  inventor  of  the  nrnds 
of  combining  the  parts  as  described  in  the  epedfication,  and  applying  them  to  carriagea  fiv 
fSpdlitating  the  moving  or  working  of  German  shutters  by  springs,  in  manner  and  fiirm  as  the 
pfaiotiff  hath  above  in  that  behalf  alleged.  And,  as  to  the  issues  Sdly,  4thly,  and  filhly  abosa 
Jcinsd  between  the  said  parties,  the  juron,"  dtc^  <<  say :  That  the  use  of  German  shaaRs  la 
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•"The  jurors,"  &c.,  **say:  That  the  said  invention  in  the  p.-^- 
declaration  and  letters  patent  respectively  mentioned,  is  not  an  ^ 
invention  of  improvements  in  carriages  generally,  but  of  certain  improve-* 
xnents  in  the  fixing  and  adapting  German  shutters  in  those  carriages  only 
in  vhich  German  shutters  are  used,  and  that  German  shutters  cannot  be 
used  in  divers  and  very  many  carriages,  to  wit,  coaches,  chariots,  and 
other  covered  carriages  of  the  like  kind.  But  whether  or  not,  upon  the 
whole  matter  aforesaid,"  &c.,  ^'  the  said  invention  in  the  said  declaration 
mentioned  was  and  is  an  invention  of  improvements  in  carriages  in  man- 
ner and  form  as  alleged  in  the  said  issue  6thly  above  joined  between  the 
parties,"  &c.,  **  they  the  said  jurors  are  altogether  ignorant,"  &c.  ^*  And, 
if,  upon  the  whole  matter,"  &c. :  the  usual  conclusion,  finding,  alterna- 
tively, according  to  the  opinion  of  the  court  on  each  point. 

The  special  verdict  was  argued  in  the  Court  of  *Queen's  Bench,  r*! /wo 
in  HUary  term  (November  18th)  1842,(a)  by  Sir  F.  Pollock,  at-  *• 
tomey-general,  for  the  plaintifi*,  and  Erie  for  the  defendants.  The  argu- 
ments will  be  sufficiently  collected  from  the  judgment  of  the  court,  and 
from  the  arguments  by  the  same  counsel,  in  the  Exchequer  Chamber, 
post,  pp.  1055,  &c.  Cur.  adv.  vuJU. 

Denman,  C.  J.,  in  Hilary  vacation  (February  2d)  1843,  delivered  the 
judgment  of  the  court.  . 

This  is  an  action  for  the  infi-ingement  of  a  patent,  and  that  patent  is  in 
the  declaration  averred,  and  in  the  specification  described,  to  have  been 
obtained  for  an  invention  of  **  improvements  in  carriages."  (His  lord- 
ship then  stated  the  pleadings  and  verdict,  and  proceeded  as  follows :) 

It  appears,  therefore,  that  in  this  case  there  is  no  objection  to  the 
sufficiency  of  the  specification,  the  special  verdict  finding  that  it  describes 
the  invention  with  sufficient  certainty  and  precision,  and  also  that  the  said 
invention  is  of  public  utility.  The  objection  here  is  to  the  vagueness 
and  generality  of  the  title  of  the  patent,  or,  in  other  words,  of  the  descrip- 
tion of  the  thing  for  which  the  patent  has  been  obtained.  And  certainly 
there  is  nothing  to  disclose  or  even  to  point  at  the  particular  improvement 
for  which,  as  we  learn  from  the  specification,  the  patent  was  really  ob- 
tained.    The  words  **  improvements  in  carriages"  may  mean  improve- 


eaniagcs  folded  in  three  folds,  in  the  manner  described  in  the  ■pedfication.  as  fiur  ai  the  folding 
ie  concerned,  was  public  and  common  before  the  date  of  the  patent,  but  that,  except  as  to  sach 
folding,  the  said  inTsntion  in  the  said  lettera  patent  was,  at  the  time  of  the  making  of  the  said 
letters  patent,  a  new  inTention  as  to  the  pubUc  use  and  exercise  thereof,  in  manner  and  form 
as  the  plaintiff  hath  within  in  that  behalf  alleged :  And  that  the  plaintiff  did,  bj  an  instrument 
in  writing  under  his  band  and  seal,  particularly  describe  the  nature  of  his  said  inTention^  and 
in  what  manner  the  same  was  to  be  performed,  so  as  to  enable  a  woikman  of  ordinary  sUU  to 
carry  the  invention  into  effect  and  apply  it  to  all  carriages  to  which  it  is  applicable :  And  that 
the  said  invention  is  an  improvement  to  all  those  carriages  to  which  it  is  applicable,  and  is  of 
public  benefit  and  advantage;  but  there  are  several  descriptions  of  cairiages  to  whidi  it  ianot 
applicable,  such  as  coaches  and  charbts.  And,  as  to  the  issue  Stfaly,"  Ac. 
(a)  Before  Lord  Denman,  G.  J.,  Williams,  Coleridge,  and  Wightman,  Ja 
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pi^Bts  in  the^ole  MractuMt  ^r  in  liie  body^  or  the  wheels,  or  tiic  springs, 
or  any  ether  past ;  patents  haying  in  fiiot  been  obtained  for  the  iaipffore- 
•flaent  of  dctaefaed  parts.    Iliere  is  nothing  to  Aow  that  ^the  &nng  sad 

•10491  '•'^*^  °f  ««"»«  •b«tte»>'  (or  im  whatever  hagMge  «he 
iny^ition  ought  to  be  described)  was  meant,  fnAer  than  soaie 
iatpcovesBUHtt  to  some  of  the  paite  ot  a  caniage  before  ennmerated.  k 
is  little  less  general,  tf  at  all,  than  would  be  «l  patent  obtained  for  **im- 
proreoents  in  menubbctnres,"  the  invention  really  being  n  new  macUne 
ibr  jmpronng  the  spinning  of  eottan. 

And  Ab  question  is,  whether  this  Yagneness  and  uneertain^  dees  er 
4ofiS  not  yi^e  the  patent.  Now,  in  the  case  of  Lord  Cockrmie  w.  Ane* 
ilmrstj  1  Stark.  N.  P.  C.  805,  the  patent  was  tidcen  4Nit  Ibr  ^^an  iapfored 
method  of  lighting  cities,  towns,  and  villages,''  thus  leaving  the  preciie 
method  by  which  the  ijmproTement  was  to  be  eflbeted  in  perfeot  cAscarit j. 
It  might  have  been  by  flambeaux-^it  might  have  been  by  candles— it 
loi^t  alao  have  been  (and,  if  our  experience  and  kaowledge  wei«  in  such 
n  Cfise  admissilble,  it  mieh  more  probably  was)  1>y  sobm  new  q>ecies  of 
lamp,  or  some  impsov^nent  upon  an  old  one.  The  learned  judge  ^rho 
tried  that  case  was  of  opinion  that  the  patent  could  not  be  sustained,  end 
Ibiinded  that  opinion  upon  its  too  great  generali^.  <*  The  plidntiff '' 
(as  Le  Blanc,  J.,  is  reported  to  have  expressed  himself)  ''has  obtained 
fcis  patent  not  for  an  improved  street  lan)p,  but  for  an  improved  methed  of 
bgbting  cities,  towns,  and  villages ;  but  from  the  specification  it  eppears, 
4h«t  the  invention  consists  in  Ae  improvement  of  an  old  street  lamp,  by 
a  new  combination  of  parts  known  befoise.  The  patent,  therefore,  is  too 
'geneml  in  its  terms ;  it  should  have  been  obtained  for  an  improved  street* 
l9mf9  wd  not  for  an  improved  mode  of  lighting  eities,  town%  and  vil* 
legss/' 

^10501  '^^  principle  of  Lord  Cochrane  v.  Smetkur^i,  is  of  ^great 
impoitanee,  because  it  secures  to  the  public  the  benefit  of  die 
discovery  for  which  the  patent  is  taken  out.  If  it  were  enou^  to  state 
isome  improvement  in  a  particular  subject  in  the  tide  of  the  letters  patent, 
said  the  patentee  were  at  liberty  in  bis  specification  to  obtain  a  monopoly 
io  the  use  of  any  thing  falling  under  that  general  description,  he  might 
employ  the  whole  six  months  in  making  a  discovery  unknown  to  him 
wliep  be  obtained  the  patent^  His  title  might  even  deprive  a  peiaoa, 
who  should  within  the  six  months  have  made  an  original  invention,  of 
the  right  to  use  hjis  own  invention,  although  the  patentee  bed  not  aotually 
made  it,  and  took  out  his  patent  without  even  suspecting  that  U  eould  be 
jQDis^de,  and  merely  on  a  general  speculation  tjbait  be  or  some  other  persoo 
flight  possibly  put  in  some  improvement. 

We  are  unable  to  distiogujish  that  ease  from  the  present,  or  to  discover 
any  reason  why,  if  the  patent  in  that  ease  was  vitiated  by  being  **  too 


geaeml  in  id^  tenpi^"  Ais  p^te^t  eim  be  8uMaiue49  th#i:e  jbeing  the  sao),* 
geperpJUy  and  ^M^t  of  description  pr  ev^  /illusion  to  tb^t  improvement 
•in  GenQw  ^iwtt^HB  (in  opfninon  yse  before)  which,  as  we  Ifiam  from  the 
^^eificatioq,  WA9  i^eajiy  the  iuventiofi  fpjr  which  th^  patent  was  obtained* 
It  18  true  thet  (he  i^aee  referred  to  is  ii  Nisi  Prins  decision ;  but  it  has 
been  quoted  h^fof^  the  arg^imeiNt  in  the  present  case,  and,  so  far  as  we 
ive*  nweiei  without  it»  nuth^Hty  having  b^en  iive^oned :  find  it  w^ 
pbsefyahh»  that  |l^e  learned  counsel  for  the  pUinti^  did  not  take  that 
course,  but  relind  upon  an  alleged  di^ij^ion  between  the  two  cases  for 
)he  puifiose  of  g^mg  rid  of  its  effect. 

From  this,  therefi^ie,  it  would  seepi  to  follow  that  *there  is,  to  a  r«io5i 
certain  eji^nt^  n  fesemblance  between  the  title  and  the  specifica* 
tion  of  a  petent>  in  this,  thnt  Ihe  fonner  must,  though  not  with  the 
same  degree  of  paftienlertty  and  minuteness  of  detail,  descrU^e  the  nature 
of  the  invention  lor  which  sneh  pehent  is  obtained.  We  find,  in  the  case 
of  Bcvillv.  M(m$t  3Mareh,  3U,(9}  the  following  ^distinction  pointed 
out.  Where  a  peuson  obtains  a  patent  for  a  machine,  consisting  of  an 
entirely  new  combination  of  parts,  though  all  the  parts  may  have  been 
used  separately  in  former  meebines,  the  specification  is  correct  in  setting 
out  the  whole  as  the  invention  of  the  patentee :  but  if  a  combination  oi 
a  certain  number  of  those  parts  have  previously  existed,  up  to  a  certain 
point,  in  former  machines,  the  patentee  merely  adding  other  combina- 
tions, the  specification  in  iMieh  case  diould  only  state  such  improvements; 
though  the  e0ect  produced  be  difierent  throughout^  The  above  abstract 
gives  in  the  main  a  fair  representation  of  the  import  of  the  case,  and 
more  especially  of  what  fell  from  the  chief  justice :  the  facts,  however, 
were  as  follows; — The  pntent  was  *^  for  a  machine  for  the  manufacture  of 
bobbin  lace,  or  twist  net,^'  iic.  A  part  of  the  madiine  existed  before^ 
the  patentee  having  by  a  new  contrivance  made  an  improvement  or  addi- 
tion thereto.  The  objection  made  at  the  trial  was  that  *^  the  specification 
ou^  to  have  pointed  put  tiuU  09i/y,  and  the  patent  ought  to  have  been 
for  an  impri9V€metU  mdy;  whereas  the  specification  stated,  %nd  the  patentee 
eUnmedj  the  whole  machine  as  his  inventiou.  The  patent  was  held  to  be 
5'oid.  It  is  true  that  the  chief  jnstice,  at  the  conclusion  of  it,  seems  to 
make  his  judgment  depend  upon  the  specification  'containing  r»i()52 
more  than  the  pntentee  had  invented.  But  in  the  earlier  part  he 
thus  slates  the  question :  *^  In  order  to  try  whether  it  be,  or  be  not,  a  new 
machine  thipughout,  we  must  consider  what  the  patent  purposes"  (pur- 
ports) ^^to  give  to  the  patentee,  and  what  privileges  he  would  possess 
under  the  patent."  He  then  proceeds  to  show  that  the  patent  gives  more 
than  he  is  entitled  to,  or  m  other  words,  is  too  large  and  general ;  the 
very  objection  stated  by  Le  Blanc,  J.,  in  the  case  above  referred  to.   And, 

Or)  8m  p,  S12. 
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with  deference,  that  does  seem  to  be  the  true  objection ;  because  the  spe- 
cification may  have  been  (for  any  thing  that  appears  in  that  case,  was) 
wholly  unobjectionable  as  to  an  invention  thereby  described,  but  not  tk 
invention  for  which  the  patent  was  obtained,  which  claimed  too  much. 
The  specificoHan  was  not  the  less  intelligible  because  a  part  of  it  described 
what  had  been  in  use  before.  The  fault  was  in  the  patent.  The  other 
two  judges  put  the  case  expressly  upon  this  ground ;  Mr.  Justice  Dal» 
LAS  comparing  it  to  the  case  of  a  patent  taken  out  for  the  improyemeDt 
of  a  watchf  the  improvement  being  of  a  part  only,  and  Mr.  Justice  Pais 
quoting  as  in  point,  Bex  v.  £&e,  Bull.  N.  P.  76 ;  11  East,  109,  note  (a), 
wherein,  as  he  states,  *^  Mr.  Justice  Buller  held  that  die  patent  most 
not  be  more  extensive  than  the  invention;  and  therefore  Aat,  if  the 
invention  consisted  of  an  addition  or  improvement  only,  a  patent  for  the 
whole  machine  was  void."  Mr.  Justice  Pabk  refers  to  BuUer's  Nisi 
Prius,  p.  76 :  and  there  the  passage  just  quoted  is  to  be  found ;  and  the 
authorities  in  support  of  it  are  thus  given:  *^Per  Lord  Mansfield  in 
different  cases,  and  by  Buller,  J.,  in  TTie  Khig  v.  J5be,  sittings  at  West- 
minster after  M.  1786." 

^  *The  particulars  of  the  latter  case  are  given  in  a  note  to  Birmar 

1053]  ^  piayne,  11  East,  101,  109,  note  (c).  The  patent  was  for  a 
new  invented  manufacture  of  French  lace,  otherwise  ground  lace.  The 
specification  went  generally  to  the  invention  of  mixing  silk  and  cotton 
thread  upon  the  frame.  For  the  prosecution  it  was  shown  that,  prior  to 
the  patent,  silk  and  cotton  thread  had  been  used  together  and  intermixed 
upon  the  same  frame.  Per  Buller,  J.  *'The  patent  claims  the  exclusive 
liberty  of  making  lace  composed  of  silk  and  cotton  thread  mixed ;  not  d 
any  particular  mode  of  mixing  it :  and  therefore,  as  it  has  been  clearlj 
proved  and  admitted  that  silk  and  cotton  thread  were  before  mixed 
on  the  same  frame  for  lace  in  some  mode  or  other,  the  patent  is  clearlj 
void." 

In  the  case  of  HUl  v.  Thompson^  3  Meriv.  622, 629,  we  find  the  law  thus 
«aid  down  by  Lord  Eldon  :  *^  If  there  be  a  patent  both  for  a  madiine,  and 
for  an  improvement  in  the  use  of  it,  and  it  cannot  be  supported  for  the 
machine,  although  it  might  for  the  improvement  merely,  it  is  good  for 
nothing  altogether,  on  account  of  its  attempting  to  cover  too  much." 

Lastly,  upon  the  subject  of  the  title,  what  its  form  ought  to  be,  and  for 
what  the  patent  should  appear  to  be  taken  out,  the  substance  of  the  def  i* 
sion  in  Jessop^s  Case,  cited  2  H.  Bl.  476,  489,  (to  which  it  is  presumed 
Dallas,  J.,  referred,  without  naming  it,  as  has  been  above  mentioned) 
is  thus  given  by  Mr.  Justice  Buller  in  his  judgment  in  the  case  of  Awf- 
ton  V.  Bull,  2  H.  Bl.  463,  489.  <<  In  Jessop^s  Case^  as  quoted  by  mj 
brother  Adair,  the  patent  was  held  to  be  void,  because  it  extended  to  tke 
vihole  watch,  and  the  invention  was  of  a  particular  movement  only." 
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•We  thitiky  therefore,  that,  in  conformity  to  these  principles,   f^-^.  . 
and  in  the  absence  of  any  countervailing  authority,  the  finding  ^^ 
of  the  jury  upon  the  sixth  issue  is  in  effect  a  finding  for  the  defendants, 
and  &at,  upon  that  issue,  there  most  be  judgment  for  them  accordingly. 

Judgment  for  defendants. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
COOK  against  PEARCE  and  Another. 

Fof  maigiaal  note,  we  p.  1044,  ante. 

Judgment  being  entered  for  the  defendants  on  the  6th  issue,  and  for 
the  plaintiff  on  the  rest,  the  plaintiff  brought  error  in  the  Exchequer 
Chamber.  The  errors  specially  assigned  were :  That  the  6th  plea  is  not 
sufficient  in  law  to  bar  the  plaintiff,  &c.,  and  therefore  judgment  thereon 
ought  to  be  given  for  him  notwithstanding  the  yerdict,  &c.  That,  upon 
and  by  the  verdict,  &c.,  found,  &c.,  in  manner  and  form  aforesaid  as  to 
the  6th  issue,  the  said  invention  was  and  is  by  the  law  of  the  land  an 
invention  of  improvements  in  carriages  in  manner  and  form  in  that  behalf 
by  the  plaintiff  alleged,  and  therefore  the  judgment  upon  the  whole  record 
as  to  the  6th  issue  so  joined,  &c.,  should  be  given  for  the  plaintiff  upon 
and  as  to  the  said  6th  issue.  And  that,  upon  the  matters  found  by  the 
jurors  aforesaid,  '^  they,  the  jurors  aforesaid,  by  the  law  of  the  land  do 
say  that  the  said  invention  was  and  is  an  invention  of  improvements  in 
carriages  in  manner  and  form  in  the  letters  patent  and  by  the  plaintiff  in 

that  behalf  ^mentioned:  and  that  the  verdict  and  finding  of  the   ,^  ^.. 

r  1056 
said  jurors  on  the  said  6th  issue  should  be  given  and  entered  for  ^ 

the  said  plaintiff  William  Cook  in  form  following,  that  is  to  say,  that  the 

said  invention  was  and  is  an  invention  of  improvements  in  carriages,  in 

manner  and  form  in  that  behalf  by  the  plaintiff  above  alleged.'* 

Joinder  in  error. 

The  writ  of  error  was  argued  in  the  Exchequer  Chamber  in  Michaelmas 
vacation  (November  27th)  1843.(a) 

Sir  F,  PoUockj  attorney-general  for  the  plaintiff.  The  real  question 
IS,  whether  a  patent  is  void  which  professes  to  be  for  improvements  in  a 
t^lass  of  things  bearing  a  common  name,  if  it  be  not  an  improvement  in 
^-very  thing  of  that  name.  But  the  title  need  not  show  what  particular 
class  the  patent  is  applied  to,  if  it  is  fairly  applicable  to  one.    The  strict- 

(a)  Beibra  Tiadtl,  C.  J.,  Coltman,  Bikiiie,  and  Maule,  Jt^  and  Puke,  AUenoD,  Guroe? 
•nd  Rolfe,  Be. 
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jtie9s  contended  for  oa  the  other  »Ae  would  f^p^al « )9fge  profiortWii  of 
the  pateoto  whicli  b^fe  bera  gi5Ka(Mi*(«)  And  tfieits  is  90  growd  giyf« 
,&r  it  fay  Che  S^aitiilt^  of  Moopp^lM^,  81  Ja,  1,  c«  3*  No  poe  is  w^UA  by 
sMdi  A  title  B»  tyfi.  U;  ia4^ed;  it  wfie  tokfta  fcr  lli^  puipoee  of  frw^ 
tbeiie  vaiild  be  a  apanfi^  fvound  of  objection,  that  the  crown  was  deceired 
in  the  grant.  The  title  here,  so  far  as  it  denotes  the  improyement  itself, 
^  is  precise  enough.     In  ^Sturz  y.  De  La  jRiie,  5  Russ.  322,  the 

•'  patent  pyrported  to  be  *^  for  certain  improvements  in  copper  and 
other  plate  printing^'  and  the  inyention  appeared  by  the  specification  to 
consist  in  an  improye4  ffiode  x^f  g^o^jiag  tbB  paper^  a  particular  method 
of  polishing  Uie  surface,  and  the  use  of  a  cast  iron  press-board.  It  was 
objected  that  the  tide^d  aot  agcee  vitb  tbe  sptcifieatioa,  or  describe  the 
inyention  truly.  Lord  Lyndhorst,  C,  said :  '^  The  description  in  the 
patent  must  unquestionably  give  some  idea,  and,  so  far  as  it  goes,  a  true 
idcj^  of  tj»e  ^llfg^d  iava^tioB,  jtboiig^  the  specification  may  be  broogbt  in 
;aid  (9  ^^plaia  it.  Tbe  ti1|e  i^  this  patent  is  for  ^  cart^  iaxpfovement^  ia 
e^per  and  ptber  p)a^  prii^ag.'  C9pper-pli^  priating  consists  of  pie- 
cej^s  i^vajviipg  a  grieat  variety  of  circjuai^taaces :"  (his  lordship  then 
€9aaA^r9tfd  tb^ip.)  ^  A9  iiaproveinent  in  aay  oi^e  of  those  circamstances*' 
'^^  aiay  tm}y  be  failed  aa  iBipix>ve|iient  in  Gopper-^plate  printing."  The 
iaveatipn  Die^e  w|is  ^t  applioab}e  to  large  pri4ts.(6)  In  Fisher  v.  Jk* 
mckJl^c)  tried  b#^re  CqltmaHj  J.,  the  pateat  was  for  improvements  ja 
lasi^nefy  fer  makiBg  bpbbja  aat  la^e.  Slir  J.  Campbells  for  the  defeadaat, 
o^ipcted  tbat  the  tjtle  msdescribed  tbe  subject  amtter,  the  invention  beiag 
4>nly  for  makiag  a  ^ot  during  a  particular  part  of  tbe  process,  and  being 
.i|sel|Bes  wbeie  that  addition  was  not  W9atad ;  and  be  fi&id  the  title  sbould 
have  been  ^*lbr  a  faode  of  la^ag  spots  in  bobbin  net  lace."  But  the 
^  leaned  jadge  said  :  ^^  Js  the  inveatioa  applicable  *to  any  thing 

•■  bat  the  making  of  bobbia  net  laee,  aad  is  not  it  an  improvement  ?" 
and  he  av^rru)ed  the  objee^n :  a^  on  aiiotion  for  a  new  trial  the  Court 
of  GpiBiaon  Pleas  felased  to  grwt  a  rule  nisi,  on  ajQcoifnt  of  tbis  ruling, 
.TiaoAj^i  C.  J.,  observiag  that  it  coaJd  not,  without  great  refinement* 
be  said  that  the  inveatioa  was  not  an  improvement  in  the  manufac- 
ture  of  bobbin  net  lace.  In  the  argument  of  Skirz  v,  Jk  La  iZtie, 
Lord  Cochrqne  v.  Snie^iurst^  I  Stark.  N.  P.  C.  205 ;  S.  C.  Godson  on 
Patents,  104,  note  (A),  and  Rex  v.  Wtmler^  2  3  &  Aid.  345,  were  cited  as 

(a)  The  attorney-general  heie  read  the  litlee  of  a  grea^  numher  of  patents  (which  he  eud 
he  had  had  compaied  with  the  enrohnenti,  fr<yn  a  work  by  A.  Pritohaid,  pubfiehed  in  1841, 
fiiaipo^ig  ^  gji'H^  91  tial  of  the  patenU  jobtaioed  .doiWB  to  the  end  «f  1S40.  In  the  argument  in 
3p  R.,  he  mentioned  Saundfir$  t.  Aston,  3  B.  dc  A4*  381,  ai  a  caie  w^ere  Uie  phjection,  ae 
lepraaented  by  him,  might  have  been  taken,  if  deemed  available. 
.    <^)  8m  p.  1060^  iMOft. 

(e)  Not  reported  on  this  point  Reported  as  to  notice  of  objection,  4  New  Ca.  706.  Hie 
ftycnents  above  are  those  ma^  iq  the  preeent  afgument  by  Sir  ?.  PoUock»  whe  mmtjiineil 
that  he  and  Sir  T.  Wilde  were  counsel  for  the  plaintiff. 
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fkbwiag  thftt  the  paicat  was  touI.    Sut  jn  Lord  Cechram  r.  Smithfirstf 
the  objection  applied  to  the  patent  Itsdft     I^ji  BX.AI199  J.^  ^^jd^  GiocUo^ 
on  Patents,  106,  note  (i),  ^*  Under  itfue  gejaeral  tera^  af  tlie  patent,  jmust 
it  not  be  taken  with  sefitranee  to  the  speeifiealiaR ;  and  if  the  ^pecifieatiQA 
is  too  large,  is  not  the  patent  so^oo?"    He  obierved  also;  *<  It  is  in  sub* 
stance  a  patent  for  an  improvemeBt  in  street  fempe,  aa4  sbauld  hare  been 
so  takon.^'    But  that  tkle,  aeeording  to  the  db^jeetian  now  w^e,  would 
haye  been  bad.  [Ai«Bcii8(»r,  B.  It  was  a  material  objeelim  in  that  ease 
that  the  ^ecifioation  compsehended  iwieb  mere  than  the  patient  purported 
to  be  takep  £ofj  and  extended  even  to  the  lighliag  of  oburehes  M^d 
theatres."  in  iZe^  v.  Wkeder^  2  B.  &  Aid.  345^  a  pataat,  stated  to  befor  '<  a 
new  or  improved  method  of  dfying  and  preparing  fnsH^^'  was  beld  to  be 
insuScientiy  entitled  ;  but  that  was  because  the  pateaUe  had  not  by  tba 
specification  ^  shown  himself  to  he  the  imrentef  of  any  nMibod  of  drying 
or  preparing^  malt.    Bu£LEa,  J.  in  BwUon  y.  BuU^  %  H»  Bl>  4B9,  stated 
it  as  the  g»ienilly  received  opinion,  ^since  the  decision  in  Jtfor-   ^ 
ris  V.  JSimsenXe)  **  that  a  patent  for  an  addition  is  good."  ^  But     ^^^^ 
tfien/'  he  added,  **  it  must  be  for  die  addition  only,  and  not  ibr  the  (4d 
inaehine  t)oo.    In  Jessop*i  Cose,  cited  2  H.  Bl.  476,  489,  ''  the  patent 
was  held  to  be  void,  because  it  estended  to  the  whole  wateh,  and  the 
invention  was  of  a  particular  movement  only."    But  it  does  not  appear 
from  the  language  in  which  that  ease  is  mentioned  that  the  fault  was  in 
nothing  but  the  tide.      [Aldersov,  B.   The  patent  and  specifieatioo 
together  may  have  raised  a  claim  as  to  die  wliole  watch.    The  allusion  to 
the  ease  by  Dai^las,  J.,  in  BoMl  v.  JMbore,  2  Marsh.  211,  214,  seems  to 
iagree  with  this  view  of  the  subject.]    If  the  p^atent  be  for  an  iaipriove* 
fnent  in  making  watches,  and  the  qtecification  describes,  not  only  the 
inovement  in  which  die  invention  consists,  hut  other  parts  of  the  watch, 
the  patent  must  fiiil ;  but  that  is  not  the  present  case.    That  case  would 
tiare  resembled  this  if  (he  patent  had  been  for  an  impsovement  in  watoba.s> 
mid  die  ^>ecifica^Dn  has  ihown  that  the  invmitioa  consisted  in  aa  improver 
ment  applicable  to  some  kind  of  watehes  but  not  to  all.    GaosE,  J.,  says, 
m  HorMower  v.  BmdUn,  8  T.  R.  96, 102,  <«  I  consider  the  patent  aa4 
specification  so  conneeted  together  as  to  make  a  part  of  each  other ;  and 
to  learn  what  the  patent  is,  I  may  read  the  specification  and  consider  it 
as  incorporated  in  Ae  patent.*'    [GunvEv,  B.  The  objection  here  is  thiat, 
on  reference  to  the  specification,  the  improvement  appears  to  be  in  a  part 
which  is  essential  to  some  carriages  only,  not  to  all.]     Peihaps  no  part  of 
a  carriage  can  be  mentioned  which  is  common  to  all.    Even  wheels  are 
•useless  to  sledges.     The  only  safe  rule  is,  that  the  title  is  good   r^i/jga 
if  the  patentee  fairiy  calls  attention  by  it  to  the  class  of  objects 
to  which  his  improvement  applies,  and  shows  no  intention  to  mislead, 

(a)  la  1776 ;  ciu^  in  iM^  ▼•  ^4  '  ?•  PI  4S9. 
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the  existence  of  vhich  intention  is  a  question  for  the  jury.    The  6th  plea 
here  should  have  alleged  a  design  to  mislead. 

Erkj  contra.  The  title  itself  ought  to  contain  a  sufficient  descriptioat 
independently  of  the  specification,  which  may  not  be  enrolled  for  six 
months  after  the  patent  is  granted.  [Sir  F.  Polhck^  attorney-general. 
A  patent  is  never  granted  now  without  a  skeleton  specification.]  Any 
vagueness  as  to  the  subject  matter  is  a  great  practical  evil.  It  often  hap- 
pens that  several  persons  at  the  same  time  are  on  the  point  of  accomplish- 
ing an  invention ;  and  this  generality  in  the  title  would  enable  one  to  ex- 
clude the  others  from  a  patent  before  he  himself  was  properly  entidea  to 
claim  it.  Here  the  patentee  has  evidently  intended  to  draw  off  attention 
from  the  real  subject  matter  of  his  claim,  which  is  not  an  improvement  in 
any  thing  essential  to  a  carriage,  but  merely  a  mechanical  help  to  the 
opening  and  closing  of  German  shutters.  The  list  of  titles  given  in  Mr. 
Webster's  Treatise  (a)  contains,  among  those  which  have  been  deemed 
good,  none  so  vague  as  that  in  question.  [Maule,  J.  You  say  that  the 
description  ought  to  be  sufficiently  certain,  not  for  all  persons,  but  for 
persons  in  the  particular  line  of  business.]  For  all  who  are  interested. 
[Maule,  J.  Then  is  not  it  a  matter  of  fact,  to  be  alleged  and  proved, 
^  that  the  description  was  not  particular  ^enough  for  such  persons?] 

-I  The  judge  appears  to  have  decided  this  point  in  Lord  Cochrane  v. 
Snetkurstj  1  Stark.  N.  P.  C.  205.  [Tindal,  C.  J.  If  any  thing  depends 
here  on  connecting  the  title  with  the  specification,  this  verdict  is  insuffi- 
cient ;  for  it  does  not  find  that  the  specification  mentioned  in  the  6th  plea 
existed.  AldersoNi  B.  The  question  on  this  record  comes  to  the  mere 
point  of  law  as  to  the  title,  whether  ^^  improvements  in  carriages''  may  be 
construed,  improvements  in  all  carriages.  Parke,  B.  It  being  found  that, 
in  fact,  the  invention  is  not  an  improvement  in  all  carriages.]  As  to  the 
cases  cited  on  the  other  side :  SUurz  v.  De  La  Rue^  2  Russ.  322,  b  con- 
sistent with  the  argument  for  the  defendants.  The  invention  was  appli- 
cable, in  a  certain  particular,  to  copper  and  other  plate  printing  generally. 
The  fact,  now  stated  on  the  other  side,  that  it  was  not  available  fi>r  la^ 
prints,  does  not  appear  to  have  been  brought  to  the  lord  chancellor's 
notice.  Bex  v.  Wheeler^  2  B.  &  Aid.  345,  is,  in  principle,  the  same  with 
this  case.  [Pabxe,  B.  Abbott,  C.  J.,  there  seems  to  have  read  the  words 
"preparing  malt,"  as  if  they  meant  making  the  malt  from  barley.  But, 
whether  he  was  right  in  this  or  not,  the  law  laid  down  clearly  was,  that 
die  title  did  not  describe  the  invention  as  it  was  subsequently  explained 
by  the  specification.(i)    Alderson,  B.   The  law  is  plain  enough,  though 

(o)  Law  and  Pradke  of  Letten  Patent  for  loTentioniy  1841.    Bee  p.  45,  note  ^e). 

(6)  "It  ia  heU  that  there  mtiat  be  an  agreement  between  Uie  tiUe  given  to  Uie  invention  ia 
the  patent,  and  the  deacription  of  it  in  the  qpedfieation ;  in  other  woidi,  the  langnage  of  tha 
patent  may  be  explained  and  reduced  to  a  certainty  by  the  apedfication,  but  the  patent  nmft  wl 
lepreaent  the  party  to  be  the  inventor  of  one  thing,  and  the  apedfication  ahow  him  to  be  the  in* 
itttorofanoUMr/'  Epitomeof  the  Lnw  relating  to  Patently  dec,  by  J.  W.8fflith»pb  19,  aect  7. 
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it  is  not  so  *clear  whether  the  fact  'was  rishtly  understood.]    In  ' 

r  1061 
Ihher  v.  Bewick  (a)  the  title  was  not  open  to  the  objection  now   ^ 

taken:   the  invention  was  in  reality  an  improvement  on  the  ordinary 

machinery  for  making  bobbin  net  lace.     Lord  Cochrane  y.  Smethuntj  I 

Stark.  N.  P.  C.  205,  is  in  point.     The  invention  there  was  an  improve* 

ment  upon  one  mode  of  lighting  cities,  towns,  and  villages ;  yet  the  patent 

was  held  too  general  in  its  terms,  and  therefore  void.    Jetiop^s  Case  (6) 

as  cited  in  2  H.  Bl.,  is  an  authority  for  the  defendants.(c) 

Sir  jP.  Pollocky  attorney-general,  in  reply.  If  the  words  ^^  improye- 
ments  in  carriages"  mean  improvements  in  some  carriages,  Slurz  v.  De 
La  RuCy  5  Russ.  322,  is  a  decisive  authority  for  the  plaintiff.  And  the 
words  must  be  so  understood:  a  patentee  does  not  profess  to  be  ac- 
quainted with  every  article  of  a  class  which  he  refers  to.  What  is  a 
reasonably  precise  description,  considering  the  subject  matter,  is  a  ques- 
tion of  fact  in  each  case.  In  Lord  Cochrane  v.  Smeihurst  there  was 
reason  to  suspect  that  the  object  was  concealment. 

Cur.  adv.  vuU. 

•TiNDAL,  C.  J.,  in  Hilary  vacation  (February  1st)  1844,  de- 
lirered  the  judgment  of  the  court.  ^ 

This  was  an  action  on  the  case  against  the  defendants  for  the  infringe- 
ment of  a  patent  taken  out  by  the  plaintiff  for  "  improvements  in  carriages ;" 
and  the  question  raised  before  the  court  below,  and  also  in  the  argument 
before  us  in  the  Court  of  Error,  arises  upon  and  was  confined  to  the 
issue  raised  on  the  6th  plea,  and  the  special  verdict  found  thereon.  The 
Gth  plea,  after  setting  out  the  specification  tn  hoc  verboy  averred  ^^  that, 
although  the  said  alleged  invention  in  the  declaration  and  letters  patent 
respectively  mentioned  is  therein  styled  and  described  as  '  improvements 
in  carriages,'  yet  the  said  invention  b  truth  and  in  fact  is  not  an  inven« 
tion  of  improvements  in  carriages  generally,  but  of  certain  alleged  improve- 
ments in  die  fixing  and  adapting  German  shutters  in  those  carriages  only 
in  which  German  shutters  are  used ;  and  that  Crerman  shutters  cannot  be 
used  in  divers  and  very  many  carriages,  to  wit  coaches,  chariots,  and  other 
covered  carriages  of  the  like  kind :  and  so  the  defendants  say  that  the 
title  of  the  said  invention  is  too  large  and  general,  and  by  reason  thereof 
the  said  letters  patent  are  void  and  of  no  force."  The  plaintiff  replied 
to  this  Gth  plea  that  the  invention  was  an  improvement  in  carriages:  upon 

(a)  Ante,  p.  1066. 

(&j  Cited  in  BauHon  v.  Bull,  9  H.  BL  476,  469. 

(C)  The  following  casei  were  alio  mentioned  on  behalf  of  the  defendants,  on  this  and  the 
Ibnner  argument,  as  showing  the  degree  of  accuracy  required  where  a  patent  ia  taken  Ibr  aoma* 
thing  new,  combined  with  that  which  has  already  been  in  nae.  Bovill  v>  Moore,  3  Marah.  311; 
lUx  V.  Metealf,  2  Stark.  N.  P.  C.  349;  Rex  ▼.  Elte,  DaT.  Pat  Ca.  144  (which  is,  nearly  ter- 
batim,  the  same  with  8.  C.  11  East,  109  note  (c));  Manion  v.  PaHker,  Dav.  Pat  Ca.  837; 
Minter  v.  Mower,  6  A.  dc  E.  786 ;  and  Brunton  v.  Jhiwkee,  4  B.  db  Aid.  641 ;  in  which  oaaea 
objections  were  taken  and  prevailed ;  and  Bombhwer  v.  Boulton,  8  T.  R.  96,  where  the  do- 
icription  ia  the  patent,  compared  whh  the  specification,  waa  held  leaaonably  oeitain. 
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which  the  nsue  ^rae  fMei.  At  the  trfail,  the  jor^  fomA  i^n  this  issue 
tdat  th^  hft^ritioi^  **  is  not  an  inventiofr  of  impiNiieAieiils  in  oarntges 
gi^nerally,  bnt  of  certaii^  imptolrettleAtd  ift  the  Ihitilg  md  adapftiag  Ger* 
TkBA  diutt^fO  in  those  carriftges  only  iii'  itMch  Grerman  Aaftera  are  tised ;" 
tife  ftvding'  beiiig  itt  the  pt^ide  tenns  used  in-  Ae  6(h  plea^:  and  the 
^  qnestidn  befefe  the  court  below  wa»  Whether  the  letters  piatest,  *by 

•i  reason  of  the  tide  of  the  inreAtierAF  h^iiig  loo  Idr ge  and  general, 
was,  as  alleged  in  the  6th  {>lea,  '^  void  and  of  fto  force/' 

'  Upon  the  argnmeftt  befere  the  eourt  feelow,  that  court  held  the  ftoding 
t^  be  in  farour  of  the  defendants^  AUd  gat'e  jodgment  accordingly,  apoa 
the  glound  dlaf^  from  &0  ta^enese  and  tmeertafinty  of  the  title  of  the 
priktent,  that  is,  from  the  title  of  tlie  patent  benig  too  general,  the  patent 
itself  ftiust  be  held  to  be  toid.-  It  ia  to  be  observed  ^t  the  decision 
does  not  pi>oeeed  upon  the  gftnmd  that  the  iHle  of  this  patent  must  be 
held  of  necessity  to  claim  more  than  &e  invention  as  explaii^ed  by  Ae 
specification,  as  if  the  title  had  beett  **  tkn  iirrention  for  the  improvement 
of  M  carriages;*^  and  the  specification  had  limited  the  invention  to  the 
improvement  of  one  or  lOofe  Species  ol  earriages  only,  or  if  the  title  had 
been  fiDr  the  invention  of  two  things,  and  tile  i^ecification:  had  shown  it 
to  be  an  invention  of  one  e^)y  out  of  tfte*  twa.  in  such  eases,  it  may  be 
readily  admfifted  Aidt  llie  patent  would  be  told :  in  the  first,  because  theie 
WM  no  specification  eni^lled  agreeing  wiii  the  title ;  in*  the  second,  on 
tlM^  principle  laid  dow»  by  BjkiriMt^  J.,  iir  Bns  judgment  in  JSrmkn  r. 
Mmskesi  4  B.  ft  Aid*  541^  6S3f^  that  the  entire  dtsootery  of  aH  the  things 
fov  which  tbe^  patene  waa  takeft  out  may  be  leld  to  be  the  consideration 
itfpo»  Which  &e  patent  Wto  granted  by  fwr  e^Wv.  But  such  objection 
Wdttld  not  a^ty  to  tl^e  ease  new  befdfer  us  >  fov  the  words  *<  kaprove- 
dvenfa  in  caivlagea'*  do  mM  netf esssurtly  kttfeff  *'  ha  ail  carriages/'  bvt,  ia 
iktit  ordinary  uee^  may  well  be  betd  tef  be  satkfied  by  an  invention  for 
improvement*  iff  ^s^tM  eatrtages  oiAj4    But  the  ground  of  the 

iut>4j  j^gj^ii  jg^  ^  before  stated^  confiiied  to  the  va^eness  ami  gene* 
miity  of  the  ticle,  and  to  tkat  only.  Kew  the  mere  vagueness  of  the  title 
Uppears  to  as  to  be  as  objectiem  that  may  weH  be  triten  on  the  part  of 
the  e#own  befere  it  gMtnts  fte  patenty  biit  to  afford  no  ground  fotf  avoid* 
iftf  *e  pafenC  after  it  has  beett  granted^  U  such  title  cKd  not  agree 
wMhtbe  ^eifieankxi'  wkeft  enrolled^  er  if  Aere  had  been  any  fraud  prac- 
tised  on  the  crown  in  obtaining  the  patent  with  such  title,  tiie  pvtent  in 
those  cases  might,  undoubtedly,  be  held  void.  Any  evidence  of  a  design 
e#  tfie  part  ef  the  mnrcntefr  t9  ebooae  m  ragiie  and  general  title,  in  order 
Atf  he  might  atail  himself,  at  the  time  of  the  eifrolling  of  the  specifica- 
tiMy  «tf  air  invtttttioA  not  diseovered  by  Mm  al  Ae  time  of  taking  out  the 
fftCekit,  of  itk  ofiet  to  pi^tent  other  subjects  of  the  queen  from  avaiKng 
themselvae  id  »  diaeoirery  oAde  by  thenei'  «pe»  the  ground  of  its  fidliAf 
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^kiB  th«  iirtif e  bt  tke  gnend  t€r6i»  «f  ike  tMIe,  iMkiq^  si^h  iiiventite 
#ds»  difi<>Tent  &oftt  tbat  fei*  which  thepateift  wn  mdly  atod  in  tfvAh  Ukefo 
Ml^  ifiighl  adbfd  sHa^  pf&ct  of  fmifd  npoft  the  crcnufn  and  such  injury  to  ^ 
subject,  as  that  the  vagueness  and  generality  of  the  title  ih  such  case* 
riaight  avoid  tb^  |)atent4  Bdty  in  thcr  present  cifse,  no  soeh  evidence  ^as 
gvVen,  net  Was  tbe^  ettst^Me  of  fraud  suggested :  but  the  patent  has  beeir 
held  toid  upon  &e  mefir  grouiHl  of  the  tide  being  so  large  as  to  be  oapa': 
Me  (ft  coibprising  li  difl^^eidt  invention  from  that  which  is  described  in  the 
li^^cfficationy  and  from  M  other  cause^ 

And  we  think  ik  wtifuld  bef  unsafe,  without  Mpfes»  nuthorities  to  th^ 
point,  to  lay  down  the  rule  in  terms  so  large  as  it  appears  to  have  beea^ 
lkle»pt^d  by  the  'court  below ;  for  <bat^  if  would  endanger  the  ,»^^- 
tiiiidify  of  ve^  many  patents  which  hsrve  bidierto  been  held  free  ■-  - 
ft6iii  exceptioiiy  if  ervcfry  patent  must  be  held  ta  be  void  simpiy  oa  ^ 
gftmitd  that  its  title  Iras  conceived  in  such  lerins  as  ta  be  dapable  of  oobh 
prising  some  other  invention  besides  thM  ceirtained  in  the  speeificatimiy 
in  the  absence^  at  the  same  time,  of  any  proof  of  intention  of  committing 
a  frfind  oti  ih6  oi^wn  ot  of  deceititigof  misleading  the  public.  It  would, 
in  many  cases,  require  extreme  accuracy,  and  nearly  as  much  considera- 
tion as  is  necessary  for  drawing  the  specification,  to  frame  a  title  for  the 
patent  which  should  be  perfectly  secure  against  ingenious  objections  to 
its  latitude  and  extent. 

The  cases  principally  discussed  and  relied  on  below  were  those  of 
Lord  Cochrane  v.  Smetkurstf  1  Stark.  N.  P.  C.  205,  and  Jessop^s  Case^ 
cited  from  the  argument  in  BouUon  v.  BuU^  2  H.  BI.  476,  489.  If  the 
former  were  to  be  considered  as  having  the  authority  of  a  case  which 
had  been  discussed  fully  in  the  court  above,  and  had  received  a  deter* 
mination  there,  it  would  at  least  be  open  to  the  observation  that  the  extreme 
generality  of  the  title  far  exceeds  that  which  is  now  under  consideration: 
but  that  case  never  was  moved  in  the  Court  of  King's  Bench ;  and  it  is 
impossible  not  to  see,  from  the  other  objections  taken  at  Nisi  Prius  to  the 
patent,  some  of  which  were  unanswerable,  that  it  would  have  been  use- 
less to  have  carried  the  case  farther.  The  authority  of  that  case  cannot, 
therefore,  be  rated  higher  than  that  of  the  opinion  of  the  learned  judge 
who  tried  the  cause.  And,  as  to  JessopU  Case,  as  cited  by  Buller,  J., 
in  his  judgment  in  the  case  of  BouUon  v.  JBtt//,  2  H.  BI.  489,  it  appears 
to  differ  widely  from  the  ^present.  The  patent  in  that  case,  so 
far  as  the  facts  are  to  be  collected  from  the  report,  was  taken  out  ^ 
for  ^'  a  watch."  Now  a  watch  does,  in  its  primary  sense,  import  an  en- 
tire  and  indivisible  article ;  whereas  a  patent  for  improvements  in  carriages 
is  any  thing  but  a  definite  and  precise  thing.  When,  therefore,  it  ap- 
peared, by  the  specification  or  otherwise,  that  the  invention  was,  in  fact, 
limited  to  an  improvement  or  addition  to  a  watch  only,  this  was  not  a  case 


1066  Cooke  v.  Pearce.   E.  C.  1844. 

where  the  title  was  simply  too  vague  and  general^  but  where  the  title  of 
the  patent  claimed  a  precise  invention  larger  and  more  extensive  thaa 
the  invention  itself;  that  is,  it  was  a  case  of  direct  variance  from  the  title 
of  the  patent. 

We  think  therefore  that,  as,  in  the  present  case,  no  more  is  objected 
than  mere  vagueness  and  generality  in  the  title  of  the  patent,  without 
any  evidence  leading  to  the  inference  of  fraud  upon  the  crown  or  pre- 
judice to  the  public,  enough  has  not  been  shown  to  avoid  the  patent:  a 
conclusion  which  coincides  in  substance  with  the  determination  of  the 
Court  of  Exchequer  in  the  case  of  Jfetbogn  v.  Harford^  8  M.  &  W.  806, 
826.  ^ 

And,  although  the  finding  of  the  facts  under  the  6th  issue  authorizes  a 
verdict  to  be  entered  for  the  plaintiff  thereon,  yet,  as,  for  the  reasons 
above  given,  we  think  that  issue  is  raised  on  a  plea  which  discloses  no 
answer  to  the  declaration,  there  must  upon  the  whole  record  be  a  jadg- 
xnent  for  the  plaintiff,  non  obstante  veredicto  on  that  issue. 

Judgment  for  defendants  reversed. 
Judgment  for  plaintiff,  non  obstante  veredicto. 
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L  MATTERS. 


ABANDONMENT, 
or  order  of  removal,  123.    Foob,  XXVL 

ABATEMENT. 
Of  noiswice,  757.    Nvisahcb,  L  1. 

ACCEPTANCE. 

1.  Of  hill,  475.    BiLU,  IL 

IL  Of  tnuiBfer  of  stock,  680.    Etiabvcb,  YL 

ACCESSARY, 
in  miadeineanoi',  533.    DxriXATiov,  V.  1. 

ACCORD  AND  SATISFACTION. 
Must  be  formaliy  pleaded,  489.    Bills,  X.  1. 

ACCOUNT. 

L  Settlement  of. 

1.  Rectification  of  mistake. 

A  stikn  of  money  allowed  in  aoconnt  by 
mistake  on  a  settlement  between  plaintiff 
and  defendant,  when  defendant  paid  the 
balance  aAer  deduction  of  that  sum,  cannot 
be  recovered  back  in  an  action  ibr  money 
had  and  received,  the  sum  allowed  never 
having  passed  between  the  parties  other- 
wise than  by  such  allowance.  Ln  v.  Mtr* 
TtU,  820. 

2.  AUoMrance  iii:  in  what  respect  not  equi- 
valent to  payment  of  idoney,-  820. 
Ahte,  1. 

IL  Account  stated.    Accovht  statis. 

ACCOUNT  STATED. 

L  Where  and  by  whom. 

1.  Within  jurisdidtion  of  inferior  court,  1030. 
DicLAmATiAir,  VIIL 

2.  In  representative  character,  538.  £z- 
scirroas,  IL  1. 

IL  Evidence. 

Note  given  ibr  interest,  <fvidenoe  of  adddunt 
stated  of  principeil,  113.    ttrruxsT,  IL  1. 


ACKNOWLEDGMENT. 
BjyreUeC    Pmb,  XVUL 
TOL.  YUI. 
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ACT  DONEw 
What  is,  286.    Acnov,  IL  1. 

ACTION. 

I.  Against  public  officers. 

1.  Against  justice^  fbr  committing  on  bail! 
warrant,  1020.    JvsTics,  IV.  1. 

2.  Against  surveyor  of  highways  §»  a^li- 
gence,  286.    Post,  II.  1. 

8.  Against  collector  for  illegal  detention  of: 

goods  ibr  duties,  595.    Conn. 
4.  Measure  of  damages,  599^    CoBV. . 
IL  In  oth%r  partknilar  instances. 

1.  For  a  thing  done  in  puisminoe  of  lua  Atet' 

of  Parliament 

Declaration,  in  case,  charged  that  de- 
fendant was,  under  the  Highway  Act,  (5 
and  6  W.  4,  c.  50,}  surveyor  of  the  parish 
of  T;  that  gravel  had  been  placed  on  a 
highway  in  T.,  by  means  of  which  gnvel 
the  highway  was  obstructed,  and  the  gravel 
was  a  nuisance  to  the  public :  that  defend- 
ant had  notide,  and  was  requested  to  re- 
move the  same;  but  he,  well  knowing,  &«., 
did  not  nor  would,  in  a  reasonable  time,, 
remove,  or  cause  it  to  be  removed,  but  on  the 
contrary,  conducted  himself  with  gross  negli- 
gence, and  knowingly,  wilfully  and  wrong- 
fully, and  in  vioIati6t  of  his  duty  as  such 
surveyor,  permitted,  suiTered  and  caused  the 
gravel  to  continue  and  be  upon  the  high- 
way, obstructing  the  same,  remaining  and 
being  a  nuisance  to  the  public,  ibr  a  long 
and  unreasonable  time,  without  taking  any 
care  or  precaution  to  guard  against  danger 
or  damage  to  persons  passing,  oontraxy  to 
his  duty  in  that  behalf  as  such  survejror : 
by  means  of  whieh  plaintiff  *s  carriage  was 
overturned. 

It  was  proved  that  defendant  had  notice 
of  the  gravel  being  laid,  and  had  been 
guilty  of  wuit  of  car«  in  leaving  it  there, 
and  that  this  had  caused  the  accident 

HMf  that  defendant  was  charged  with  a 
lliiog  done  in  pnniMnce  of  the  aot^and-was 
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chereibre  entitled  to  notiee  under  sect  109. 

Daoa  V.  Cwrting^  286. 

2.  For  remuneniion  aa  a  Witneas,  326. 

Po«.m,  n.  1. 

m.  Notice. 

1.  When  required,  286.     Ante,  IL  1. 

2.  In   action   against  justice,  1020.    Jva- 
TICl,  IV.  1. 

3.  Need   not  state  form  of  action,   1020. 
Justice,  IV.  1. 

IV.  Parties. 

Substantially  by  husband  against  wife,  934. 
Basoiv  and  Fxxx. 

ACTION  ON  THE  CASE.  ^ 

Case.  ^ 

ACTS  OF  STATE. 
I.  British. 

Treaties,  208.    Etibsvcb,  XIII.  1. 
XL  Foreign. 

Contents  of  decree  of  French  national 
assembly,  208.    Ernxvcx,  XIIL  1. 

ADDITION. 

Of  title  which  has  ceased  to  be  strictly 
nocurate. 

Information  for  libel  alleged  that  a  per- 
son unlcnown  had  committed  a  murder  on 
G.,  and  tliat  H.  had  been  charged  with  it : 
the  information  then  set  out  the  alleged 
libel,  and  charged  that  it  imputed  the  mur- 
der to  C.  The  libel,  as  set  out,  spoke  of  the 
murder  of  G^  and  stated  that  H.  had  been 
■accused  of  it. 

Uttd^  that  the  inducement  was  proved  by 
-evidence  that  a  person  had  been  murdered, 
that  H.  was  charged  with  the  murder,  and 
that,  on  an  inquest  held  upon  the  body, 
witnesses  called  the  dead  person  by  the 
■name  of  G. ;  and  Htld^  that  this  last  fact 
might  properly  be  proved  by  the  coroner 
'who  held  the  inquest,  and  that  he  might, 
for  this  purpose,  use  an  instrument  which 
he  had  drawn  up  as  an  inquisition,  whe- 
ther it  was  or  was  not  a  valid  and  formal 
■inquisition. 

C.  was  described  in  the  information  as 
His  Serene  Highness,  Charles  Frederick 
Augustus  William,  Duke  of  Brunswick  and 
Luneburg.  His  name  was  Charles  Fre- 
derick Augustus  William  D'Este,  and  al- 
though he  had  formerly  been  reigning  Duke 
of  Brunswick  and  Luneburg,  and  was  still 
commonly  called  by  that  title,  he  had  ceased 
to  be  reigning  duke  de  facto. 

Uddj  that  the  description  was  sufficient 
Btgina  v.  Grtgory^  509. 

ADJOURNMENT. 
Omission  to  make,  947.    Poom,  XXIX.  1. 

ADMINISTRATOR. 
Sea  ExiccTost  avs  AoxmsTSAtoBt. 


ADMISSION. 

I.  Of  attorneys,  C30.    Rcoula  Gutbiaui. 
IL  In  evidence.     EviDxircs. 

ADMITTANCE. 
Page  526.    Coptbold. 

ADVANCEa 
When  not  the  subject  of  set-ofij  685.  ATn>»> 

XXT,  X.  1. 

AFFIDAVIT. 

L  By  whom  to  be  made. 

1.  By  attorney*8  clerk,  when  not  sufficient, 
521.    WAamAVT  of  ATTomvxT. 

2.  When  sufficient,  524.  Appucatxos, 
I.  2.^ 

II.  Title. 

In  support  of  rule  applied  far  by  eiecaton 
of  deceased  plaintitf^  126.    Riru,  VL 
ni.  In  particnlar  instances. 

1.  In  support  of  rule  to  set  aside  warrant 
of  attorney  executed  abroad,  521.  Was* 
mAirr  op  Attorstst,  I. 

2.  In  support  of  rule  to  strike  out  count, 
524.    AppucATioir,  L  2. 

AGENT. 

L  How  constituted. 

1.  Not  for  a  party  of  whoiTt  he  has  no 
knowledge,  1.    Baitkrupt,  III. 

2.  Subscriber  to  a  lottery,  not  agent  fa  his 
assignee,  134.    Chosk  ix  Acriov. 

U.  Revocation  of  autliority. 

By  bankruptcy,  1.     Bahkmupt,  III. 

III.  Giving  time  by  agent  taking  a  bill,  489. 
Bills,  X.  1. 

IV.  Liability  of  principal  ibr  acts  of  agent 
False  endorsement  on  writ,  677.    Anoa* 

HKT,  IX.  1. 

V.  Attorney's,  077.    ATTORarxT,  UL  1. 

AGGRAVATION. 

Matter   in,  need    not  be  pleaded  to,  197. 
PLiADiiro,  XXVIII.  4. 

AGREEMENT. 

COSTTSACT. 

ALLEGATION. 

I.  Insensible,  587.     Coso^rxm,  I.  1. 

II.  Under  the  word  «  whilst,"  9.^9.    toicr- 
XXHT,  I.  1. 

ALLOWANCE. 
Of  parish  indenture,  871.    Poos,  XIL  1. 

ALSACE. 
L    Law   of  inheritance,  208.     EvrBKni, 
XULl. 

IL  Abolition  of  the  feudal  law  dieie,  S08. 
EviDsarci,  XIH.  1. 

AMENDMENT. 
I.  Distinction  between  mi^risaoo  of 

and  error  of  party. 
Teste  of  writ  of  mandamtu. 
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By  a  icgulation  of  die  judges,  made  un- 
der Stat.  6  &  7  Vict  c.  20,  s.  16,  it  i»  or- 
dered that  every  mandamus  shall  be  tested 
and  made  returnable  "on  a  day  certain,'* 
before  the  Queen,  &c. 

Hdd^  that  the  words  requiring  the  teste 
to  be  "  on  a  day  certain*^  mean  a  day  in 
term. 

HM,  also,  Lord  Denman,  C.  J^dubitante, 
that,  where  a  mandamus  had,  under  the 
direction  of  a  special  pleatler,  been  drawn 
with  a  teste  out  of  term,  and  so  issued,  and 
a  return  had  been  made  and  demurred  to, 
whereupon  the  defendants  objecte<l  that  the 
writ  was  wrongly  tested,  the  court,  by  its 
general  authority,  might  amend  the  teste 
on  motion  by  the  prosecutor.     For, 

That  the  mistake  Mras  that  of  the  officer, 
not  tlie  party,  the  officer  being  bound  to 
see  that  a  proper  teste  wm  affixed,  and  not 
adopt  an  irregular  one  given  by  the  prose- 
cutor; 

That  the  mistake  arose  from  a  miscon- 
ftruction  not  unreasonable. 

And  that  the  court,  knowing  the  date  at 
which  the  rule  for  a  mandamus  was  made 
absolute,  might  amend  according  to  that 
date. 

jyiandamus,  to  the  verderers  of  a  rojral 
forest,  recited  that  the  Chief  Justice  and 
Justice  in  Eyre  had  granted  license  to  the 
prosecutor  to  hunt,  &c.,  in  the  forest,  pro- 
vided the  license  were  brought  to  the  next 
court  for  the  said  forest,  to  be  enrolled  among 
the  records  there :  and  that  the  defendants 
bad  refused  to  enrol ;  the  M-rit  therefore  com- 
manded them  to  enrol  the  license  at  the 
next  court  of  attachment  Return,  that  the 
forest  was  not  within  any  manor,  &c.,  of  the 
prosecutor,  nor  was  he  seised,  &c.,  of  the 
said  forest,  for  any  estate  whatever;  and 
that  the  license  purported  to  extend  over 
lands  within  the  forest,  of  which  A.,  R  and 
C.  were  seised  of  estates  of  freehold,  and 
were  tlie  occupiers. 

Heldf  on  demurrer  to  the  return,  that  the 
license  was  void  as  to  the  last-mentioned 
lands,  and  therefore  the  court  could  not 
grant  a  mandamus  to  enrol  it 

The  defendants  also  returned,  that  the 
verderers  had  not  been  required  by  the 
Chief  Justice  and  Justice  in  Eyre,  or  by 
any  Court  of  the  Forest,  to  enrol  the  li- 
cense. 

Hddy  on  demurrer  to  the  return,  that  tliis 
also  was  an  answer  to  the  writ,  for  that  the 
Court  of  the  Chief  Justice  in  Eyre  bad 
power  10  compel  obedience  in  the  verde- 
rers, who  were  its  officers,  and  therefore  the 
Court  of  Queen's  Bench  ought  not  to  inters 
fere,  unless  in  a  case  of  urgent  necessity. 
Judgment  for  defendants.  Stgma  ▼.  Cm- 
ycrs,OSL 


IL  By  what  made. 

Writ  by  rule  absolute  for  the  writ,  981. 
Ante,  L 

III.  At  what  period. 

Writ  of  mandamus  aAer  demurrer  to  return, 
981.     Ante,  I. 

IV.  What  has  been  amended. 

Teste  to  writ  of  mandamus,  981.    Ante,  L 

ANIMALS. 
Eeep  of,  when  impounded,  S 1 1 .  Di stkess, 
LI. 

ANNUITY. 
I.  Enrolment 
Annuity  not  requiring,  as  being  charged  on 

a  suilicient  estate  in  fee-simple. 

Lands  were  conveyed  to  such  uses  as  K. 
should  appoint,  and  in  default  of  and  until 
appointment,  to  K.  and  his  assigns  for  K.'s 
life,  and,  from  and  after  the  determination 
of  that  estate  in  K/s  life-time,  to  a  trustee 
for  K.  and  his  assigns,  and  to  bar  dower ; 
and,  from  and  after  K.'s  decease,  to  K.^s 
heirs  and  assigns. 

Hetdf  that  during  K.*s  life-estate,  and  be- 
fore such  appointment,  K.  vi'as  a  party  en- 
abled to  charge  the  fee-simple  in  possession 
with  an  annuity,  within  the  meaning  of 
Stat  53  G.  3,  c.  141,  s.  10,  and  therefore  the 
annuity  (being  of  the  value  required  by 
that  clause)  did  not  need  enrolment  under 
sect  2. 

By  an  anntiity  deed,  reciting  conveyances 
in  fee  to  K.,  the  grantor,  of  certain  pre- 
mises, K.  covenanted  to  B.,  the  grantee, 
tliat  if  the  annuity  should  be  in  arrear  14 
days,  R  might  enter  on  the  premises  and 
dbtmin;  if  21  days,  R  might  enter  and 
take  the  rents  and  profits  until  the  arrear 
should  be  satisfied.  It  was  then  witnessed 
that,  for  further  securing  the  annuity,  K., 
with  the  consent  and  by  the  direction  of 
B.,  appointed  (under  a  power  vested  in  E.) 
and  demised,  to  H.  (party  to  tlie  annuity 
deed,)  his  executors,  &c.,  for  99  years,  the 
premises  before  mentioned,  then  in  the 
occupation  of  E.,  which  premises  it  was 
agreed  by  the  same  clause  should,  for  the 
purposes  of  the  deed,  be  considered  as  held 
and  occupied  by  E.  as  tenant  to  H.  at  the 
yearly  rent  of  dOO/.  payable  on  the  same 
day  as  the  annuity.  The  demise  for  99 
years  was  on  trust  to  permit  E.  to  take  the 
rents  and  profits  till  default  in  payment  of 
the  annuity ;  and,  if  the  annuity  should  be 
in  arrear  30  days,  then,  out  of  the  rents  and 
profits,  or  by  demising,  selling  or  mortgag- 
ing the  premises  for  any  part  of  the  09 
years,  to  raise  sufficient  money  for  payment 
of  the  arrears,  and  apply  the  same  accord- 
ingly, paying  E.,  or  permitting  him  to  re- 
ceive, the  residue. 

On  default  for  30  days  in  payment  of  the 
annuity,  ejectmem   was   brought,  on  the 
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■evenl  demises  of  &  and  H.;  and  •  ret^ 
^kt  was  fimnd  ibr  the  phindll'  on  R's  d^ 
mise,  but  ibr  the  defendants  on  that  of  H. 
(onder  the  judge^s  direction)  because  H. 
had  not  giren  K.  noiSee  to  quit 

On  motion  for  a  new  trial  on  the  ground 
that  the  plaintiff  could  not  reoover  on  R^s 
demise  by  reason  of  the  term  in  H.  and  the 
tenancy  of  K.;  BUU^  that  the  Terdict  on 
that  demise  was  rightly  found :  for  that  the 
first  clause  of  entry  entitled  &  to  maintain 
flijectment  after  31  days'  default,  and  that 
right  was  not  taken  away  by  the  creation 
of  a  term  in  H.  in  the  manner  and  for  the 
purposes  stated. 

&mMe,  that,  if  H.  had  mortgaged  the  pre- 
mises for  payment  of  the  annuity,  R  coald 
oould  not  have  brought  ejectment  while 
the  mortgage  subsisted.  Doe  tUm.  IhUler 
▼.  Lord  Kentmgtomj  420. 
n.  Annuitant's  remedies:  ejectment 

1.  When  not  defeated  by  term  limited  to 
secure  the  annuity,  429.    Ante  L 

2.  Priority  among  securities  for  the  same 
annuity,  429.    Ante,  I. 

3.  Right  of  entry,  429.    Ante,  L 

APPEAL. 

I.    What   is    the    grievance,    023.      Poob, 

XXVI.  1. 
n.    Time    of,  623,    729.     Poob,   TIIL    3. 

XXVLl. 
ni.  Wimesses. 

G)ntract  to  pay  their  expenses,  326.  Poob, 

n.  1. 

IT.  Special  case. 

1.  Additional  points  how  not  raised,  547. 
Poob,  XXIX  1. 

2.  Additional  points  not  raised  at  all,  561, 
566.    Poob,  XXn.  1,  XXIIL  2. 

y.  Referring  points  to  judges  of  assize,  547, 

551,  n.    Poob,  XXIX.  1. 
▼L  In  particular  instances. 

1.  Against  order  of  removal,  PooB,  XXTV. 
— XXVIIL 

2.  Against  lunacy  order,  547.  Poob, 
XXIX.  1. 

3.  Against  barrister*s  certifloate  for  exemp- 
tion of  society  from  rates,  745.  Poob, 
VII1.5. 

APPEARANCE. 

By  attorney,  521.  Wabbabt  or  AmnarBT* 
L  524.    Appucatiov,  L  2. 

APPLICATION. 

I  On  whose  behalf^ 

1.  On  behalf  of  party  abroad,  521.  Wab- 
BABT  or  Attobvbt,  I. 

2.  On  behalf  of  party  not  abroad ;  antho- 
rity  how  sfaowiL 

Where  a  judge  at  Chambers  has  dis- 
missed a  summons  to  strike  out  b  coont,  the 
full  ooozt  will  not  infeifere. 


An  affidavit  swofn,  tbt  die  puipois  of 
olMaining  a  rule,  by  a  patty  styfijog  biraself 
clerk  to  A.  and  R,  "agents  for  the  defend- 
ant," shows  sufficiently  that  the  applicatkn 
is  authorised  by  defendant,  if  it  does  not 
appear  that  he  is  absem  ftom  iko  oeantxj. 
Shtk  T.  Cii^tsN,  524. 
n.  To  set  aside  warrant  of  attorney  eorecoinl 
abroad,  581.    Wabbabt  or  Attobbbt,  L 

APPOINTBfENT. 

L    Under  common  power  in  Bses  Id  bsr 

dower,  429.    Abvuitt,  L 
n.  Evidence  of,  by  acting  as  offleo^  10S7. 

PooB,VL5. 

APPORTIONMENT. 

Of    tithe   oomrnntatiflQ    rem   cfaaifs,   139. 
Tirax,  VL  2. 

APPRENTICE. 

I.  Parish :  binding  of,  871.    Poob,  XH  1. 
IL    Settlement   by    appientioeship.     Pool, 
XVIL 

ARBITRATION. 

L  Reference  of  action :  letting  in  other  psr- 
ties. 
How  damages  may  be  awarded. 

Disputes  were  pending  between  R  tnd 
R,  and  also  between  C.  and  R,  coocernlng 
the  same  premises;  and  H.  had  sued  R 
in  trespass  for  breaking  and  entering  the 
said  premises.  By  consent  of  H.,  E  and 
C,  a  judge's  order  was  made,  in  the  sctioo 
of  H.  against  B,  that  a  verdict  shonid  ba 
entered  for  H.,  with  damages,  sulqcct  to 
the  award  of  an  arbitrator,  who  was  id  di- 
rect for  whom  and  for  what  sum  the  ver- 
dict should  be  entered,  and  should  settle  all 
differences  between  H.  and  R,  and  between 
CandR 

Tlie  arbitrator  awarded  that  the  proceed- 
ings in  the  cause  shonid  cease;  and  that 
H.  had  good  cause  of  action  against  R  and 
was  entitled  to  a  verdict;  and  be  as- 
sessed the  damages  at  AOt^  to  be  paid 
by  R  to  H.  and  to  C. ;  who^  as  the  award 
stated,  consented  to  become  a  party  in  tbe 
cause. 

HeU;  a  good  award.  JS»Ma  r.  iiMsH, 
479. 

n.  Refbrence  of  action:  effect  of  confining 
the  reference  to  the  verdict,  938.    Post,  IV. 

in.  Power  to  reserve  points;  effect  o^  9S8. 
Post,  IV. 

rV.  Setting  aside  award. 
Within  what  time  the  modon  most  be 
made. 

Where  a  cause  and'all  matters  of  diife^ 
ence  in  the  cause,  only,  are  referred  by  or 
der  of  Nisi  Pihis,  the  verdict  being  ofdeied 
to  stand  for  a  sum  named,  subject  to  the 
award,  and  the  award  k  that  the  vevdici 
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shall  stand  for  a  certain  sum,  an  applica- 
tion to  set  the  award  aside  must  be  made 
within  four  days  of  nodce  being  given  that 
the  award  is  made,  unless  some  excuse  for 
delay  be  shown,  such  as  would,  in  the  case 
of  a  verdict,  induce  the  court  to  allow  a 
motion  for  a  new  trial  after  the  expiration 
of  tlie  usual  four  days. 

The  same  rule  was  held  applicable 
where  the  arbitrator  was  directed  to  state 
for  the  opinion  of  the  court  such  points  of 
law  as  the  parties  should  raise,  and  he 
awarded  a  verdict  for  the  plaintifij  unless 
the  court  should  otherwise  order,  for  a  sum 
named,  stating  points,  and  directing  that 
the  verdict  should  be  reduced  or  increased, 
or  a  verdict  be  entered  for  the  defendant 
on  certain  issues,  according  to  the  decision 
of  the  court;  and  the  defendant  afterwards 
moved  to  set  the  award  aside,  or  to  enter 
a  verdict  for  the  defendant  on  some  or  all 
of  the  issues,  upon  matter  apparent  on  the 
foce  of  the  award.  PaxUm  v.  Chvat  North 
of  England  RaUway  Company,  938. 

ARTICLES. 
Of  clerkship,  515.    Att0BMKv«  I. 

ARTIFICER. 
Page  311.    TaucK. 

ASSAULT. 
Pleading,  197.     Plbadivg,  XXYIII.  4. 

ASSIGNMENT. 

I.  Conaact  lo  assign. 

Broken  hfy  assigning  to  another,  371.    Com- 
TaACT.  XIL  2. 
2L  Of  security. 
Of  life  policy;  payment  of  premiams,  863. 
Dbbt,  II. 
UL  Of  claim  or  debt 

1.  Of  chose  in  action,  134.    Caoss  iir  Ac- 
Tfoa. 

2.  Knowledge  by  debtor  how  for  essential, 
and  how  far  sufficient,  I.   BAasavrr,  III. 

IV.  In  pleading. 

New  assignment,  174,  187,  197.     P&xas- 
1V9,  XXV IIL 

V.  Ofperjuiy. 

Where  one  of  several  assignments  ground- 
less, 709.    PxBJvaT. 

ASSIZE. 
L  Commission  of. 

What  it  authorizes,  161.    "Lawduoild  Aan 

TXITAITT,  X.  1. 

IL  Judges  oC 

Referring  points  to,  by  justices  of  the  peace, 
551.    Note  (c). 
(0.  Cleck  of,  his  eertiflcate,  161.    Lavplmd 

AM»  TaaAjrr,  X.  1. 

ASSUMPSIT. 

I.  Consideration.    CoxsiaxaATtoir. 
IL  Common  counts. 


Part  tender  pleaded  to  all  the  counts,  proved 
as  to  one,  930.    Pxaa,  1. 

ATTESTATION. 
As  a  wm,  714.    Wfu,L 

ATTORNEY. 

L  Clerk:  stamp  duty  on  actioles. 
Common  Pleas  at  Lancaster. 

Under  stats.  9  G.  4,  c.  49,  s.  4,  and  55 
6.  3,  c  184,  ached,  part  L  tit  jSrtideg  of 
Ctarkih^  aa  attorney  who  has  paid  60/. 
stamp  duty  on  his  articles  in  order  to  be 
admitted  to  tbe  court  of  Common  Pleas  at 
Lancaster,  mutt,  in  order  to  his  admission 
to  the  courts  at  Westminster,  pay  an  ad- 
ditional du^  of  1301. 

When  an  attorney,  under  such  circum- 
stances, had  been  admitted  to  this  court  on 
payment  of  an  additional  dOL  only,  the 
eourt,  on  motion  made  widiin  a  year  of 
such  admission,  but  more  tlwn  a  year  after 
his  admission  to  the  court  of  Common 
Pleqs  at  Lancaster,  (see  stat  6  icl  Vict  c 
73,  ss.  29,  45,)  ordered  him  to  be  struck 
off  the  roll  unless  be  paid  an  additional  60/. 
in  a  month;  though,  before  paying  the 
second  duty,  be  bad  been  informed  at  the 
Stamp-office  that  60/L  was  sufficient  In  rt 
Myru,  515. 
IL  Clerk :  acts  oL 

1.  Affidavit  by,  when  not  enough,  521. 
WAaaAVT  or  ArToaaxT,  I. 

2.  Affidavit  by,  when  enough,  524.  Am.!  • 
CATiea,  L  2. 

in.  Examinadon  and  admission,  630,  633. 
RaoinuR  GiviaALM. 

IV.  Certificaus. 

Renewal  oi;  638.     Rbovla  GxvxaAUS. 

V.  Acting  without  being  duly  qualified :  pan- 
ishment 

By  indictment 

Stat  6  &  7  Vict  c  73,  s.  2,  prohibits, 
generally,  persons  from  acting  as  attorneys 
in  any  court  of  civil  or  criminal  jurisdiction, 
unless  previously  admitted,  enrolled,  and. 
otlierwise  duly  qualified.  Sects.  35,  36, 
enact  that,  in  case  any  person  shall  so  act, 
be  shall  be  incapable  of  recovering  his  fees, 
and  such  offence  shall  be  deemed  a  con- 
tempt of  court,  and  be  pumshed  accord- 
ingly. 

Hddy  that  an  unqualified  person  so  acting 
as  an  attorney  may  be  indicted  under  the 
substandve  prohibitory  clause,  sect  2,  for  a 
misdemeanor,  and  that  sects.  35,  36  do  not 
limit  the  punishment  for  the  offence  to  the 
particular  incapacity  and  punishment  there 
specified.  Regina  v.  Bttdumamy  883. 
TL  Striking  off  the  roll. 

1.  After  conviction  on  defective   indict- 
ment 

An  attorney  of  this  court  was  convicted 
and  received  judgment  on  aa  indictmont 
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charging  a  conspiracy  to  defraud  parties  of 
goods>f  and  that,  in  pursuance  thereof,  one 
conspirator  obtained  the  goo<l8  on  credit, 
and  the  attorney  seized  them  by  a  collusive 
execution  which  he  sued  out  against  such 
conspirator.  Judgment  was  reversed  for 
insufficiency  of  the  indictment. 

Hcldj  a  sufficient  ground  for  striking  him 
off  the  roil,  though  no  affidavit  was  made 
tliat  he  had  committed  the  offence,  but  only 
that  he  had  been  convicted ;  and  though 
he  deposed  that  the  money  produced  by 
the  execution  was  justly  due  to  him  from 
such  alleged  conspirator,  and  denied  that 
he  had  been  *»a  party  or  privy  to  such  cri- 
minal conduct,"  as  was  stated  in  the  in- 
dictment, or  that  it  contained  any  offence 
punishable  by  law;  the  affidavit  not  speci- 
fically denying  the  conspiracy,  or  that  the 
act  charged  was  done  in  pursuance  of  it 
In  re  King,  129. 
2.  For  not  having  paid  proper  stamp  du- 

ti  >s,  515.    Ante,  I. 

VII.  Du^r  in  investigation  of  securities. 
).  Sufficiency. 

Declaration  alleged  that  plaintiff,  at  re- 
quest of  defendants,  retained  and  employed 
them  as  attorneys,  for  fees,  &c.,  to  use  due 
care  in  ascertaining  the  title  of  R.  to  lands, 
which  were  to  be  charged  as  security  for 
payment  of  GOO^  by  R.  to  plaintiHj  and  to 
to  take  due  care  that  the  same  should  be  a 
Eufticient  security  for  payment  of  the  OOOL 
by  R.  to  plaintitf ;  and,  in  consideration,  &c., 
defendants  promised  plaintiff  to  use  due 
care  and  diligence  in  and  about  ascertain- 
ing the  title  of  R.  to  the  lands,  and  to  take 
due  care  that  the  same  should  be  a  sufficient 
security  for  such  repayment  of  the  600t  by 
R.  to  plaintiff. 

Held,  that  the  undertaking  of  tlie  defend- 
ants, as  l{ii<],  did  not  comprehend  any  in- 
quiry into  tlie  value  of  tlie  lands.     Hayne 
V.  Rhodes,  342. 
2.  Value,  342.     Ante,  I. 

VIII.  Gross  iiejriigence. 

1.  Effect  on  right  to  recover  bill,  685.   Post, 
X.  1. 

2.  In   preferring  indictment,   685.     Post, 
X.  1. 

3.  Effect  as  to  advances  in  course  of  the 
business,  685.     Post,  X.  1. 

IX.  Liability  on  improper  execution  of  fl.  fk. 
1.  Wrong  direction  by  agent. 

G.  recovered  judgment  in  an  action  of 
debt  against  D.,  and  employed  his  attorney 
(to  whom  he  had  previously  assigned  the 
debt  in  repayment  of  advances^  to  sue  out 
execution.  The  attorney,  who  lived  at 
Cheltenham,  caused  a  fi.  fa.  to  be  sued  out, 
directed  to  the  sheriff  of  Buckinghamshire, 
to  levy  on  D.'s  goods ;  and  the  attorney's 
.    London  agent  endorsed  on  the  writ :  *«  The 


deiendant  resides  at  WolTerton,  and  is  at 
innkeeper.  Levy,"  &c.  D.  was,  at  tb^ 
time,  residing  M'itli  his  mother-in-law,  at  an 
inn,  of  which  she  was  the  proprietor,  at 
VVolverton,  and  was  assisting  her  in  the 
management,  but  had  no  interest  in  the 
premises  or  the  goods  upon  them.  The 
slieriff,  in  execution  of  the  fi.  iiu,  seized 
goods  of  the  mother-in-law  at  her  inn.  Site 
brought  trespass  against  the  attorney,  and 
obtained  a  verdict  upon  issues  joined  oo 
pleas  of  Not  Guilty  and  denial  of  her  pro- 
perty in  the  house  and  goods.  On  motion 
to  enter  a  verdict  for  defendant, 

Heldj  that  the  verdict  against  the  attoraef 
on  tlic  issue  upon  Not  Guilty  was  maintain- 
able, the  iacts  furnishing  evidence  that  be 
had  directed  the  sheriff  to  lexyon  plaintiffs 
goods.  RowUt  V.  £Snnor,  077. 
2.  Where  he  has  taken  an  assignment  of 

the  debt  to  be  levied,  677.     Ante,  1. 

X.  Action  for  recovery  of  bill :  defences. 

1.  Work  useless  and  money  paid  uselessly 
from  gross  negligence. 

Plaintiff,  an  attorney,  undertook  a  prose- 
cution for  peijury  on  defendant  s  belialfand 
agreed  not  to  charge  him  full  costs,  except 
money  out  of  pocket.  He  disbursed  105^ 
towards  carrying  on  the  proceedings,  but, 
by  negligence,  preferred  a  defective  indict 
ment,  and,  in  consequence,  the  prosecutioi 
ihiled. 

Hdd,  that  he  oould  not  recover  against 
defendant  for  the  disbursements. 

Defendant,  in  the  course  of  the  proceed- 
ings, advanced  plaintiff  100^  for  canying 
them  on ;  and  he  applied  it  accordingly. 

Heldj  that  in  action  by  plaintiff  for  piD> 
fessional  charges  and  disbursements,  de- 
fendant could  not  set  off  the  lOOi^  as  money 
received  by  plaintiff  to  his  use.  Xatii  t. 
Samud,  685. 

2.  Set  off :  not  of  money  advanced  in  ooune 
of  businesa  tliat  has  been  useless^  685. 
Ante,  1. 

XI.  Disbursements  by. 

When  not  recoverable,  685.    Ante,  X  1. 

XII.  His  agent 

Endorsement  of  wrong  direction  on  writ 
by,  677.     Ante,  IX.  1. 

XIII.  Old  deed  in  custody  of  attorney  TirtDally 
for  both  ])nrties,  158.     Etidkkck,  VII. 

XIV.  Power  of.     PowxB  o»  ArronirxT. 

XV.  Warrant  of    Warraxt  of  ArrouixT. 

AUTHORITY. 

I.  To  do  particular  acts. 

1.  To  publish  libel,  533.  DxrjjfATios, 
V.  1. 

3.  For  application  to  set  aside  process  of 
court,  how  shown,  521.  WAmnAvr  or 
Attdrsxy,  I. 

3.  For  application  to  strike  out  count  bofW 
shown,  524.    ArrucATioir,  L  3. 
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H.  From  whom  derived. 

From  plaintiii;  CI 5.    Laitdlobd  asd  Tkit- 
AKT,  XIII.  1. 
m.  Rovocatlon. 

By  bankruptcy,  1.    Bahkbvjpt,  IIL 

AWARD. 

I.  By  arbitrator.    AxBiTmATioir. 
IL  By  commissioners. 

1.  By  titlie  commissioner,  43.     Tithx,  I.  2. 

2.  By  assistant  titlie  commissioner,   139. 
TiTBB,  VI.  2. 

III.  Of  penalty,  in  a  conviction,  102.     Cox- 
TicTzoir,  IIL  2. 


BANK  OF  ENGLAND. 

L  Their  books. 

Inspection  when  ordered,  and  what,  689. 
Etidencb,  VL 
n.  Transfer  of  stock. 

Acceptance  not  necessary  as  against  trans- 
ferer, 689.    Etijibhcs,  VL 
m.  Payment  into. 

On  government  account,  not  equivalent  to 
a  receipt  by  the  sovereign,  208.  £ti- 
DKVCX,  XIIL  1. 

BANKRUPT. 

I.  Effect  of  bankruptcy  in  determining  con- 
tracts,  &c. 
Revocation  of  authority  to  agent    Post,  IIL 

IL  Proof:  effect  of  as  to  third  persons. 
As  an  answer  by  surety  to  an  action  for 
amount  of  composition  secured,  966.    Cox- 
rosxTiox,  L 

HL  Reputed  ownership. 

Not  of  securities  held  fbr  speciflo  purpose. 

C.  being  indebted  to  defendants  in  a  sum 
not  yet  payable,  and  pressed  by  them  for 
security,  banded  to  them  a  note  by  which 
C.'s  debtor,  S.,  promised  to  pay  C.  a  sum 
exceeding  C.'s  debt  to  defendants.  Tlys 
note  was  not  payable  to  order ;  but  C.  en- 
dorsed it  when  ho  handed  it  over.  After- 
wards defendants  pressed  C.  to  obtain  ne- 
gotiable paper  from  S.  instead  of  the  note, 
which  they  re-delivered  to  C.  for  that  pur- 
pose ;  S.  thereupon,  after  tlio  term  fbr  C.*s 
paying  defendants  had  elapsed,  took  back 
the  note,  and  accepted  bills  of  exchange 
drawn  by  C,  exceeding  C.*s  debt  to  defend- 
ants, wliich  bills  C.  desired  him  to  give  to 
the  defendants.  At  the  time  of  the  accept- 
ance, C.  intended  to  commit  an  act  of  bank- 
ruptcy, which  S.  knew ;  but  defendants  did 
not  know  it  After  the  act  of  bankruptcy, 
S.  delivered  the  bills  to  defendants.  In 
trover  by  C.*s  assignees,  for  the  bills,  issue 
being  joined  on  a  plea  of  Not  possessed. 

Held,  that  though  S.  was  not  agent  for 
defendants,  the  bills  were  not,  at  the  time 
c£  &e  act  of  bankruptcy,  in  C.'s  possession 


as  reputed  owner  with  the  consent  of  the 
true  owner?,  within  stat  6  G.  4,  c.  10,  s.  72, 
merely  as  being  in  C.'s  hands;  inasmuch 
as  they  were  subject  to  the  same  rights  as 
the  note,  which  C.  held  only  for  a  sx^ecifto 
purpose,  as  agent  for  defendants. 

But  that,  nevertheless,  if  S.  did  not  know 
of  the  assignment  by  C.  to  defendants  of  tlie 
debt  due  from  S.  to  C,  the  assignment  was 
not  good  as  against  tlie  plaintiffs;  and 
therefore,  as  against  them,  the  defendants 
had  no  tide,  legal  or  equitable,  to  the  ncAe, 
even  while  it  remained  in  their  hands,  and 
consequently,  none  to  the  bills.  But  that, 
if  S.  did  know,  defendants  were  entitled  to 
succeed  on  the  issue.  Belcher  v.  Camp' 
beU^l. 

IV.  Uncertificated  bankrupt ;  his  incapacities. 
Drawing  and  endorsing  bills,  473.  Bills,  II. 

V.  Proceedings  in  insolvency,  G 10.   Ixsoltxxt 

DXBTOR,  I. 

BA.RON  AND  FEME. 

Proceedings  against  each  other. 

Ejectment. 

The  nominal  plaintiff  in  ejectment  may 
recover  against  a  married  woman  who  has 
entered  into  the  common  consent  rule, 
though  it  appear  on  the  trial  that  the  lessor 
of  the  plaintiff  is,  and  was  at  the  time  of 
the  demise  laid  in  the  declaration,  the  de* 
fondant's  husband.  Dot  dim.  Merigan  v. 
Daly,  934. 

BARRISTER. 

COVBBXL. 

BASTARD. 
Page  410.    PooB,XVI. 

BILL. 

L  To  perpetuate  testimony,  208.     Etidxxox, 

XIIL  1. 
IL  Attorney*s  Bill,  685.    Attobxxt,  X.  1 

BILL  OF  ENTRY. 
Page  595.    CoBir. 

BILL  OF  EXCEPTIONS. 

Form. 

Ought  to  select  the  precise  point  in  the 
summing  up,  and  not  to  state  the  whole  at 
length.    Soaret  v.  Glyn,  25. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY  NOTES. 

L  Drawer  of  Bill. 

1.  Uncertificated  bankrupt,  473.    Post,  11. 

2.  Discharge  of  by  endorsee's  Ibrbearanco 
to  acceptor,  500.     Post,  X.  2. 

II.  Acceptor .  estoppel  by  acceptance. 

In  an  action  by  a  botA  fide  endorsee 

against  the  acceptor  of  a  bill  of  exchange, 

the  defendant  is  estopped  from  pleading, 

I     that  the  drawer  and  first  endorser  was  an 
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uncertificated  banknipt  when  the  accept' 
ance  was  given.  BraUhwaiU  t.  Gardiner^ 
473. 

III.  Maker  of  note:  discharge. 

Where  payee,  a  composition  creditor,  has 
nevertheless  proved  for  the  full  amount 
i^gainst  the  principars  .estate,  066.    Cox- 

rOSITIOH,  I. 

IV.  Promissory  note. 

In  what  form  not  negotiable. 
1.  Bankrupt,  IIL 

V.  Check. 

1.  Date. 

A  check  is  sufliciently  dated  to  satisfy 
the  exemption  clause,  sect  15, of  the  Stamp 
Act,  9  G.  4,c.  40,  if  it  bear  date,  «<  Dorches- 
ter Old  Bank,"  and  there  be  in  fact  a  bank 
so  called  in  the  town  of  Dorchester,  and 
there  be  no  proof  that  the  check  was 
drawn  elsewhere  than  at  Dorchester. 
Strickland  v.  MamfM,  675. 

2.  Stamp,  6*75.    Ante,  1. 

3.  Place  of  drawing,  675.    Ante,  1. 
YI.  Endorsement 

1.  To  unnan;ied  officer,  as  such .  he  obtains 

absolute  title  to  the  bill. 

Declaration  in  assumpsit  stated  that  E. 
drew  a  bill  f^  exchange  on  defendants, 
payable  to  oi^d^r  of  O. ;  tliat  defendants 
accepted ;  that.O.  endorsed  to  <*  The  Trea- 
surer General  pf  the  Royal  Treasury  of 
Portugal;^'  and  that  C.  then  being  the 
Treasiuer  Geoeral  aforesaid,  endorsed  to 
plaintifil 

Pleas.  2.  That  the  said  Treasurer  Gene- 
ral of  the  Royal  Treasury  of  Portugal  did 
not  endorse  to  plaintiff:  and  issue  thereon. 
3.  That  the  said  Treasurer  General,  by 
whom  the  endorsements  were  alleged  to 
have  been  made,  at  the  timt  when  he  fndantd 
was  not  such  Treasurer  General  as  was 
designated  and  intended  by  the  endorse- 
ment of  O.,  but  minister  of  a  hostile  govern- 
ment, and  had  no  title  or  authority  to  en- 
dorse: replication,  that  the  Treasurer  Gene- 
ral who  endorsed  was  the  Treasurer  Gene- 
ral designated,  &c.  (not  adding  at  the  time, 
&c.)  ;  and  issue  thereon. 

It  was  proved  that  the  bills  were  en- 
dorsed for  the  use  of  M.,  then  king  of  Por- 
tugal, and  received  by  Cn  being  then,  and 
at  the  time  of  the  first  endorsement,  his 
treasurer  j  but  that,  after  M.*9  government 
had  been  subverted  by  a  hostile  one,  and 
C.  removed  from  office,  C.  endorsed. 

BUd:  That  C^  by  the  endorsement  and 
delivery  to  himself  acquired  an  absolute 
title  to  the  bills,  and  a  power  to  endorse, 
which  could  not  be  qualified  by  any  inten- 
tion of  O.  not  expressed  in  the  endorsement 
even  if  such  qualification  could  be  annexed 
to  an  endorsement  at  all ;  and  aemhU  that 
it  could  not:  and  that  it  was  immaterial 
whether  C.  was  Treasurer  General  at  the 


time  of  l^s  endorsing  over  or  not,  and  that 
the  words  at  the  time,  &&,  were  theiefbrs 
properly  omitted  from  the  issue  tikea. 
fiborct  V.  G(yn,  24. 

2.  Qualification  of  eodorsement,  24. 
Ante,  1. 

3.  To  treasurer  of  j;ovemment  de  6eio, 
effect  of  change  of  government,  34. 
Ante,  1. 

4.  Time  of,  when  immaterial,  24    Ante,  1. 

5.  By  uncertificated  banknqit,  473.  Ame,  XL 
VIL  Place. 

Of  drawing  check,  675.    Ante,  Y.  L 
YIIl.  Collateral  contract 
Objection  that  it  is  not  jn.  writing.    GUkU 
V.  WhUnumh,  OGO. 

IX.  Held  for  specific  purpose. 

When  not  in  reputed  ownership  qf  boldrr, 
1.  Bahkeupt,  IIL 

X.  Giving  time. 

1.  By  agent  taking  bill,  instead  of  receifiBf 
the  amount  in  money  and  applying  it  to 
his  own  demand  against  his  principal. 
To  assumpsit  for  money  paid,  &c  de- 
fendant pleaded,  as  to  pert,  thai,  after  the 
accruing  of  the  causes  of  action  and  before 
action  brought,  R  was  indebted  to  defend- 
ant in  a  sum  exceeding  the  sum  pleaded 
to,  by  decree  of  a  Scotch  Court,  and  wu 
imprisoned  to  enforce  payment :  axxl  tbttf 
after  the  accruing,  &c^  and  before  actioo 
brooght,  plaintiff  was  anthorized  by  defend- 
ant to  receive  firom  R  the  amount  pleaded 
to,  part  of  the  debt  iiora  B.  to  defendaat, 
and  to  retain  and  appropriate  it  in  full  «ap 
tisfaction  and  discharge  of  the  cause  of  ac- 
tion pleaded  to,  and  to  receive  the  residue 
from  R,  and  hold  it  on  behalf  of  defendaou 
That  plaintifi^   instead  of    receiving  the 
amount  pleaded  to  in  satisfiiction  and  dis> 
charge,  elected  to,  and  did,  at  the  request 
of  R,  and  without  the  knowledge  or  con- 
sent of  defendant,  receive  and  take  from  B. 
a  biU  of  exchange,  to  tlie  amount  of  the 
sum  pleaded  to,  for  and  on  account  of  that 
amount,  parcel  of  the  debt  due  from  B.  to 
defendant,  and  appropriated  and  retained 
.  the  bill  to  and  for  the  liquidation  and  dis* 
cliarge  of  the  moneys  and  causes  of  actioa 
pleaded  to;  and,  without  the  license,  &&, 
of  defendant,  authorized  and  procured  the 
discharge  of  R  ixom  imprisonment  without 
reoeiving  the  residue  of  the  debt  owing 
from  B.  to  defendant,  and  without  any  part 
of  the  residue  being  satisfied  or  discharged. 
On  special  demjurrer,  objecting  that  the 
plea  did  not  properly  show  accord  and  sa- 
tisfiiction, or  set-oC 

JHU(/,  a  bad  plea.    BaOfo  v.  itfbora,  489. 
3.  By  bolder  to  acceptor. 

To  an  action  on  a  bill  of  exchange  hf 
endorsee  agajnst  drawer,  defendant  pleaded 
that  the  drawee  accepted,  and  plaintifi 
afterwards  sued  drawee  on  the  bill,  ead 
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while  that  suit  was  pending,  in  considera- 
tioii  of  21,  agreed  with  the  drawee  that 
plaintiff  should  ^tsy  all  further  proceedings, 
and  forbear  continuing  to  sue,  for  two 
moDthS)  dui^ng  which  time  plnintifi*  could 
have  continued  further  proceedings ;  which 
agreement  w^  without  the  drawer *8  (now 
defendant's)  consent;  and  tliat,  in  pursu- 
ance of  the  agreement  and  without  the 
drawer's  consent,  plaintiff  did  stay  all  fur> 
ther  proceedings  and  forbear  continuing  to 
sue  the  drawee. 

Hdd,  a  good  plea,  though  it  did  not  ex- 
pressly aver  i^px  the  endorsee  could  have 
obtained  judgment  against  the  drawee  be- 
fore the  time  until  which  he  agreed  to  for- 
bear. 

The  plaiiitiff  in  tha  present  action  tra- 
versed  the  agreement  set  out  io  the  plea; 
AOd  issue  was  joined.  Held,  tliat  the 
drawer  supported  ttie  issue  on  his  part  by 
merely  proving  tlie  agreement,  and  that 
plaintiff  was  not  entitled  to  show,  in  an- 
swer, that  judgment  oould  not  have  been 
obtained  earlier  tlian  the  time  until  which 
he  had  agreed  to  Ibrbear,  haiie  v.  DanuL 
50Q. 

XI.  Pleading. 

1.  Time  of  endorsement,  when  immaterial, 
24.    Ante,  VI.  1. 

2.  Plea  of  drawer  being  uncertificated 
Jbaakrupt,  473.    Ante,  U. 

3»  Plea  of  giving  time  by  Making,  480. 
Ante,  X.  1. 

4.  Plea  cf  time  given  to  acceptor,  500. 
^nte,  X.  2. 

5.  Forbeatanoe  in  iact  not  put  ip  issue  by 
traverse  of  agreement  to  forbear,  «MX). 
Ante,  X  2. 

6.  Discharge  of  composition  surety  by  proof 
for  full  debt  against  tlie  principars  estate, 
966.    CoHpgaiTioM,  L 

XII.  Evidence. 

1.  Note  for  interest,  is  evidence  of  principal 
being  still  due,  115.     IvTsaxsT.  II.  1. 

2.  Under  traverse  of  agreement  to  forbear, 
500.     Ante,  X  2. 

3.  Place  of  drawing  check,  675.  Ante, 
V.  1. 

BISHOP, 
liability  to  .censure  by,  640.    CavacH,  I.  1. 

BONA  FIDES. 

Of  justice  of  the  peace,  13.    Cox^viCTioir,  III. 
1020.    JusTici,  IV.  1. 

BOND. 
Interest. 

On  corporation  bond,  026.  Statutb, 
XLilL  2. 

BOOKS. 

Public,  inspection,  680.    Etivbhcb,  YL 
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BOROUGH  FUND. 
Page  026.    Statutx,  XLIII.  2. 

BOUNDARY. 

Jurisdiction  of  tithe  oommissioneis  as  to^  32, 
43.    TiTHB,  I.  1,  2. 

BREACH. 

I.  Of  contracL 

1.  Of  promise  of  marriage,   358.    Mab 
BiAea,  I.  1. 

2.  Of  contract  to  assign.  371.    Covtaact, 
XII.  2. 

3.  By  a  party  disabling  tumsclf  from  per- 
formance, 358.     ^^a»]AOJ^  L  1.  37 1. 
COXTBACT,  XI L  2. 

II.  Of  discipline,  640.    CauacH,  I.  1. 

BRITISH  SUBJECT. 
Who  is,  208.    EviDXKCs,  XIU.  1. 


CANON. 


Against  relinquishment  of  holy  orders,  672 
CauacB,  L  1. 

CASE. 

L  When  it  lies. 

1.  Notwithstanding  stamtory  remedy,  where 

that  not  coextensive. 

Case.  Declaration  slated  that  defendant, 
aAer  9th  of  November,  1835,  and,  after  the 
first  election  of  councillors  under  stat.  fl  & 
6  W.  4,  a  76,  was  appointed  and  acted  as 
town  clerk  of  the  borough  of  L.,  and  con- 
tinued to  bo  and  act  as  such  town  clerk, 
until  tlio  expiration  of  his  oflice  by  his  law- 
ful removal  {  tlmt,  after  such  renxsval,  nn<l 
within  three  months  after  the  expiration  of 
defendant's  office,  the  council  of  the  bo- 
rough, in  pursuance  of  die  statute,  duly  au- 
thorized and  appointed  A.  to  receive  from 
deiAM<JUuit,  and  required  defendant  to  deli- 

^  «».  a  true  account  in  writing  of  ail 

matters  conunitied  to  defendant's  charge  af 
such  town  clerk  by  virtiu)  of  the  act,  and 
also  of  all  moneys,  &c.,  to{{ether  with  proper 
vouchers,  &e.,  and  also  a  list  of  the  names 
of  debtors,  &c;  of  which  premises  defend- 
ant, within  the  three  months,  had  notice, 
and  waji,  within  the  three  months,  required 
by  A.,  pursuant  to  the  authority,  to  deliver 
to  A.  tba  said  matters  and  things  which  A. 
was  so  authorized  to  receive;  that,  sinot* 
defendant  bad  such  notice,  ikc^  and  within 
tlie  tluee  months,  a  reasounJilc  time  for  the 
delivery  had  elapsetl;  that,  before  the  ex- 
piration  of  defendant  s  office,  to  wit,  on,  ^., 
divers  matters  and  things  were  committed 
to  his  charge  under  the  art,  and  for  die  cor 
{X>ration,  viz.,  certain  deeds,  itc, ;  that,  dur 
ing  tlie  time  aforesaid,  defendant  received 
moneys  amounting,  &c^  by  virtue  and  for 
the  purposes  of  the  act.  and  hod  wnt  ten- 
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dered  any  account  thereof  to  plaintiffs ;  and 
that,  before  and  at  the  expiration  of  de- 
fendants office,  there  were  divers  persons 
from  whom  moneys  were  due  for  the  pur- 
poses of  the  act,  which  ought  to  have  been 
received  and  accounted  for  to  plaintiffs  by 
defendant,  but  who  had  not  paid  the  same : 
Breach,  that,  though  it  was  defendant's  duty 
to  deliver  the  said  matters  and  things  to  A^ 
and  A.  all  the  time  continued  to  be  autho- 
rized to  receive  them,  defendant  had  not 
delivered  tliem  to  A. ;  by  means  whereof 
plaintiffs  were  kept  in  ignorance  of  mat- 
ters which  ought  to  have  been  contained  in 
the  account,  list,  and  vouchers,  and  had 
been  prevented  from  obtaining  moneys 
which  they  might  have  obtained  if  defend- 
ant had  performed  his  said  duty,  and  from 
carrying  on  the  business  of  the  corporation, 
&c. 

Heldy  on  special  demurrer,  that  an  action 
on  the  case  for  tlie  breach  of  duty  lay 
against  tlie  defendant,  and  that  plaintiffs 
were  not  restricted  to  the  summary  remedy, 
under  stat  5  &  6  W.  4,  c.  76,  s.  GO,  before 
justices  of  the  peace.  And  that  the  ap- 
pointment of  A.  to  receive  the  several  mat- 
ters and  things,  and  the  duty  of  defendant 
to  deliver  them,  were  sufficiently  alleged. 
lichfiddy  MayoTj  ifc.  v.  Sunpmny  65. 

2.  Against  custom-house  officer,  for  not 
assigning  bill  of  entry,  595.     Coav. 

3.  For  accident  occasioned  by  permissive 
obstruction  of  highway,  286.  Acrioir, 
ILl. 

XL  Declaration. 

What  count  cannot  be  regarded  as  a  count 
in  case,  1000.    Fishxbt,  L  1. 

CAUSE. 
Probable,  709.    Pxajvar. 

CERTAINTY. 

1.  In  title  of  patent,  1044.    Patbitt. 
IL  Of  amount  of  premiums  paid  by  araignee 
of  policy  for  assignor,  866.    Dxbt,  IL 

CERTIFICATE. 

I.  To  exempt  society   from   ratability,  719, 
729,745.     Poom,  VIII. 

II.  For  immediate  execution,  931.     Ezxcv- 
TIOK,  I. 

III.  Attorney's,  renewal,  638.  RxauLi.  Gurx- 

RAUS. 

IV.  Of  chargeability,  889.    Poob,  XIX.  6. 

V.  Of  order  of  court,  161.    Lamdlobd  abd 
TXBABT,  X.  1. 

CERTIORARI 
L  When  it  lies. 

1.  What  order  a  judicial  proceeding  re- 
movable by,  75.    Clebk  o»  tbb  Pxacx,  I, 

2.  To  quash  order  bad  in  part,  when,  75. 
Clxbk  or  TBX  Pxacx,  L 


3.  To  quash  orders  of  Town  council,  926. 
Statutx,  XLIII.  2. 

II.  When  granted. 

Though   document  already  in  o(nut,43 
TlTBX,  I.  2. 

III.  What  points  may  be  gone  into. 

1.  Where  granted  under  clause  paitiaQy 
restoring  the  writ,  43.     Titbx,  L  2. 

2.  On   arguing  special  case,  547.    Pool, 
XXIX.  1. 

IV.  Side  bar  rule. 

Proceeding  by,  when  not  equivalent  to  dk^ 
tion  in  court,  547.    Poob,  XXIX.  1. 

CHAMBERS. 

Judge  at,  524.    Afpucatiob,  1. 2. 

CHANCERY. 

L  Proceedings  on  petition  of  right,  208.  Etf 

Dxircx,  XIII.  1. 
II.  Bill  to  perpetuate  testimony,  208.    En- 

DXHCX,  XIII.  1. 

CHAPEL. 

Unconsecrated  and  lulicensed,  640.  Cbvbci, 
Ll. 

CHARGEABILITY. 

L  Evidence  of,  571,  572,  889.   Poob,  XIH  2, 

3.  XIX.  6. 

U.  CerUficate  of;  889.    Poob,  XIX  6. 

CHARITY. 

I.  Special  nature  of  trusts,  394.     Poob,  VL  2. 
n.  Special  character  of  trustees,  394.    Pool, 

VI.  2. 
ni.  Legal  estate,  in  trustees,  or  in  parish  ofli- 

cers,    382.    Cbcbchwabbxhs,  L  1,  394. 

Poob,  VL  2. 

CHARTER. 

Incorporating  trustees  of  a  private  franchise, 
946.     Quo  Wabbaxto,  L 

CHARTER-PARTY. 

Exception  during  the  voyage. 

Plaintiff  and  defendants  agreed  by 
'  charter-party  that  a  ship,  then  at  Liveipool, 
of  which  plaintiff  was  master,  should,  with 
all  convenient  speed,  be  made  ready,  and 
should,  at  L.,  receive  and  load  from  the 
charterers*  agents  a  full  cargo^  and  being 
so  loaded,  should  proceed  to  Stettin  and 
deliver  the  same  and  so  end  the  voyage, 
restraints  of  princes,  &c.,  «  during  the  said 
voyage,  always  mutually  excepted;"  aod 
the  ship  was  to  be  loaded  at  L.,  without 
detention ;  and  defendants  thereby  agri«d 
to  load  the  vessel  at  L.,  as  in  the  chal1e^ 
party  stated  with  the  said  cargo,  at  Lb 

On  general  demurrer  U>  a  declaration  in 
assumpsit,  assigning  for  breach  of  the  above 
agreement  that  defendants  did  not  load  the 
ship  at  L.  wi^out  detention,  but  detsined 
her  at  L.  an  unreasonable  time  (not  negs 
tiving  restiainta  of  princes,  &c.)  iMdi, 
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That  the  exception  as  to  restraints  of 
princes,  &c.,  waj  applicable  only  aAer  the 
ship  quitted  Liverpool.    Crow  v.  Fallen  467. 
IL  Pleading. 

Omisaion    to    negative     exception,    467. 
Ante,  I. 

CHATTEL. 
L  Destruction  by  joint  owner,  908.    Tbotxk, 

in.  1. 

XL  Annexations  to  freehold,  913.    Fixtubss. 

CHECK. 
Pbge  675.    Bills,  V.  1. 

CHIEF  JUSTICE  IN  EYRE. 
Page  981.    Axutumskt,  I. 

CHILD. 

L  Illegitimate,  how  described,  410.     Pooa, 

XVI. 
IL  Indictment  for  maltreatment,   959.    Iir- 

BICTHXITT,  L  1. 

IIL  See  also  Ixwajit.    Pabxitt  aitb  Child. 

CHOSE  IN  ACTION. 

Aiaignment  of:  who  must  sue. 

Defendant  was  the  treasurer  of  a  Derby 
lottery,  and  received  the  subscriptions. 
Tickets  marked  with  the  names  of  horses 
entered  to  run  for  the  Derby  stakes  were 
issued  to  the  subscribers;  and  it  was  un. 
derstood  that  the  holder  of  a  ticket  bearing 
the  name  of  a  winning  horse  would  receive 
a  prize  in  money.  Defendant  received  5«. 
for  each  ticket,  and  was  to  pay  the  prizes. 
The  holder  of  a  ticket  purchased  of  defend- 
ant sold  it  to  plaintiff.  There  was  no  writ- 
ten contract  between  any  of  the  parties ;  and 
the  party  who  bought  of  defendant  sub- 
scribed as  for  himself.  The  horse  named 
on  plaintiff's  ticket  won. 

Heldy  that  plaintiff  could  not  recover  the 
amount  of  the  prize  from  defendant,  there 
being  no  privity  between  them.  Jonet  v. 
Carter,  134. 

CHURCH. 

L  Correction  for  breach  of  discipline. 
1.  What  dissenter  not  exempt  from. 

The  fourth  section  of  the  Toleration  Act, 
1  slat.  1  W.  &  M.  c.  18,  exempting  persons 
who  shall  take  die  oaths  and  subscribe  tlie 
declaration  there  mentioned  from  prosecu- 
tion in  the  Ecclesiastical  Court  for  noncon- 
forming to  the  Church  of  England,  extends 
not  only  to  lay  persons,  but  to  clergymen 
who,  aAer  being  ordained,  dissent  from  the 
church. 

SembUf  that,  to  claim  this  exemption,  it  is 
■ufficient  that  the  party  states  himself  to  be 
a  dissenter,  without  any  more  formal  act 

But  a  person  ordained  a  priest  in  the 
Church  of  England  cannot,  in  this  manner 
or  otherwise  at  his  own  pleasure,  divest 


himself  of  his  orders,  so  as  to  exempt  him- 
self from  correction  by  the  bishop  lor  breach 
of  ecclesiastical  discipline. 

Performance,  by  such  priest,  of  we  church 
service  in  an  unconsecrated  chapel,  not 
licensed  by  tlie  bishop,  and  against  liis  mo 
nition,  is  such  a  breach  of  di^ipline,  and 
not  a  mere  act  of  nonconformity  protected 
by  the  Toleration  Act  or  by  stat.  52  G.  b. 
c.  155. 

So  held  on  motion  for  a  prohibitioru 
where  articles  had  been  exhibited  in  the 
Ecclesiastical  Court,  under  stat.  3  &  4  Vict 
c.  80,  against  a  priest  for  such  irregular  per- 
formance of  service,  and  he  put  in  defen- 
sive allegations,  stating  that,  before  he  did 
the  acts  complained  of,  he  had  seceded  from 
tlie  Church  of  England,  and  was  minister 
of  a  congregation  of  Protestant  dissenters, 
assembling  in  the  unlicensed  chapel.  Pro* 
hibition  refused.  Bamu  v.  Shore,  040. 
2.  What  performance  of  divine  service  is  a 

breach,  640.     Ante,  1. 
II.  Nonconformity. 

1.  What  it  is,  640.    Ante.  L  1. 

2.  To  whom  the  Toleration  Act  extends, 
640.     Ante,  I.  1. 

3.  Exemption,  how  claimed,  640.     Ante^ 
LI. 

in.  Priest 
Liability   to   correction    by   bishop,    640l 
Ante,  I.  1. 
IV.  Pew. 

Repairs    by   municipal    corporation,   926. 
Statittx,  XLIII.  2. 

CHURCHWARDENS. 
I.  Vesting  of  property  in. 

Buildings  and  lands  were  conveyed  by 
B.  and  G.  to  N.  and  R.  in  fee,  to  the  use  of 
B.,  G.,  N.  and  R.,  in  fee,  *♦  upon  trust  to  re- 
ceive and  take,  or  otherwise  permit  and 
suffer  the  churchwardens'*  of  a  parish  "for 
the  time  being,  yearly  for  ever  to  receive 
and  take  the  rents,  issues,  profits  and  an- 
nual payments  and  proceeds,*'  "as  the  same 
should  arise  or  become  payable,  for  or  to- 
wards the  repair  of  the  parish  church," 
"  and  for  the  benefit  of  the  said  parish,  so 
and  in  such  manner  as  the  same  had  there- 
tofore been  usually  or  lawfully  applied  and 
disposed  of^and  according  to  the  intentions 
of  the  several  charitable  persons  who  gave 
or  devised  the  said  premises  respectively ; 
tliey,  the  said  churchwardens,  yearly  at 
Easter  accounting  to  the  parishioners,"  "  in 
vestry  assembled  for  the  same." 

Among  the  parcels  conveyed  were  four 
cottages,  described  in  the  conveyance  as 
situate  in  the  parish,  "  wherein  poor  fami- 
lies were  permitted  to  dwell  rent-free." 

Heidj  that  the  property  vested,  under 
stat  59  G.  3,  c.  12,  s.  17,  in  the  parish  offi- 
cers, and  that  they  were  the  proper  partiei 
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«>  lae  ftr  UM  and  eocnpation  of  the  pre- 
mises oon^Fejred  ;  and  that  such  aotkm  oould 
not  be  maintained  by  tbe  trustees.  MmAaU 
T.  MmU,  382. 
II.  Actions  by  ehutohwardena. 

1.  When  the  proper  parties  to  sne,  382. 
Ante,  L 

2.  When  not  the  proper  parties  to  sue,  304. 
PooB,  VL  2. 

GLEBGTMAN. 

L  Beooming  a  dissenter,  640.    Cairaca,  1  1. 
IL    Relinquishment   of  orders,    040,    672. 
Cavmcs,  L  t. 

CLEBK. 

L  Jtfispriaion  oC  6l81.    AjoonMiura',  L  M5- 

ATTourxri  L 
H  Attorney's:  staiqp  duties,  515.    Astvb- 

JIJST,  I. 

CLERK  OF  ASSIZE. 

His  certificate  of  order  of  court,  161.    I«Ajn»- 
Lomo  AVD  Tbvavt,  X.  10. 

CLERK  OF  THE  PEACE. 

L  Fees. 

In  misdemeaqor. 

A  table  of  the  fees  and  allowances  to  be 
taken  by  the  clerk  of  the  peace  for  the  county 
of  S.  was,  in  1826,  duly  settled  and  approved 
by  the  sessions,  and  confirmed  by  the 
Judges  of  Assize,  under  stat  57  6.  3,  c.  01. 
It  authorized  the  taking  of  trarerse  t^ad 
other  fees  from  defendants  in  misdemeanor, 
and  was  acted  upon  till  1844,  when  the  ses- 
sions nmde  an  order  that  no  officer  of  the 
court  should  thereafter  take  or  demand  any 
fee  or  payment  from  any  defendant  in  mis- 
demeanor. Stat  8  le  0  Vict  o.  114,  was 
afterwards  passed,  which  prohibits  the  tak- 
ing of  ceKain  fees  ftom  defendants  who  are 
acquitted,  or  discharged  by  proclamation. 

Hdd,  on  motion  to  quash  the  abore  orders, 
removed  by  oeitioraii. 

That  the  order  was  a  judicial  proceeding, 
removable  1^  oertiocarL 

That  the  order  was  illegal,  assuming  to 
abolish  fees  which  had  been  regularly  as- 
certained under  stat  57  G.  3,  o.  01 ;  and 

That,  stat  8  le  0  Vict  o.  114,  not  having 
prohibited  all  such  fees,  this  court  was 
bound  to  interfere,  by  quashing  the  order. 
Bigimm  t.  Cote,  76. 
n.  Antiquity  of  the  oOloe,  75, 80.    Ante,  1. 

COHABITATION. 
Phge  488.    CovstDXEATioir,  L 

COLLATERAL  FACT. 
Fugc  ^00.    Pbbjvbt. 

COLLOQUIUM 
ffisges  840,  85*     Bbtaxatzov,  IV. 


»ij/>i;/i34< 


Additions  c(  533.    Dsfaxatiov,  V. 

COMMISSION. 

I.  Of  assize,  161.   Lavslord  akd  Tbvait,  X 
IL  To  examine  witnesses,  208.    Evntvci, 

XIILL 
m  Under  petition  of  right,  208.    Ermvc^ 

xm.  1. 

COMMISSIONERS. 

L  Tithe  conunissiooers,  32,  43.    Tim,  L 
1,2. 

II.  Of  land-tax,  63.    Etidxvcs,  XX  L 

COMMITMENT. 

L   Bad,  supported  by  good  coavictioo,  11 

Covncnov,  UL  1. 
IL  See  also  WjLmAjkirT. 

COMMON. 
L  Obstruction. 

1.  By  building  a  house,  757.    Nvnivci^ 
Ll. 

2.  Abatement,  757.    Nvisavcs,  I.  1. 
IL  Tenants  in.    Tsvaht  ijt  Comhov. 

COMMON  COUNTS. 
Plea  of  tender,  020.    Plxa,  L 

COMMUTATION. 
Of  tithes,  32,  43.    Tithx,  L  1,  2. 

COMPENSATION. 

Under  treaty,  for  foreign   confiscation,  208. 
EyiDBircx,  XIH.  1. 

COMPLAINT. 

Suboeot  matter  how  shown  in  noticeof  aeiiaB, 
1020.    Jnancs,  IV.  1. 

COMPOSITION. 

L  Breach  by  creditor:  proof  for  full  tmovnt 
under  bankruptcy. 

To  an  action  on  a  promissory  note  iot 
1591^  by  payee  against  maker,  deiendsnt 
pleaded  that  W.  was  indebted  to  plaintiir 
in  3612iL  10s.,  and  was  unable  to  pay  in 
full;  whereupon  it  was  agreed  beiweea 
plaintifi*,  defendant  and  W.,  that  plainuff 
should  accept  a  composition,  to  wit,  15001, 
in  satisfaction  and  dischaige  of  the  36121 
10s.,  and,  in  oonsideration  of  the  prsmises, 
and  that  plaintifi*  would  accept  the  ISOCML 
Sn  satisfaction  and  discharge,  defendtnt 
should  make  the  note  in  part  payment,  aod 
on  account  of  the  1 500iL,  and  that  plaintifT 
should  not  enlbroe,  or  attempt  to  eDlbrDe,or 
in  any  way  claim  or  demand  paymeat  of 
any  furAer  sum  than  the  15002.:  that  de- 
fendant made  the  note  upon  the  lerais  of 
the  agreement,  and  that  there  never  was 
any  other  consideration :  that  W.  afterwards, 
and  b^bre  the  note  was  due,  became4iaQk> 
mpt ;  yet  plaintiff,  witbom  aefendaait  seoo 
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■ent,  proved  in  the  betikniptcy  far  the  fhU 
tmoam  of  the  3612iL  lOt. 

Bdiy  a  good  plea,  on  motion  for  judgment 
Don  obstante  veredicto :  but,  Hdi,  on  motion 
fat  a  new  trial,  that  the  plea  was  not  proved 
bf  evidence  of  an  agreement  that,  on  giv- 
ing 350t  down,  150/.  by  note,  and  a  bond 
of  other  parties  for  1000/.,  W.  should  be  re- 
leased from  the  original  debt  CtiOitt  v. 
WhUmanky  066. 
1L  Yariance  in  description  of;  060.    Anie^  L 

COMPTROLLER. 
Of  customs,  505.    Coair. 

CONCLUSION. 

Of  pleadings. 

Of  replication  in  two  parts,  538.  EzacuToms, 
ILL 

CONDITION. 
Precedent 
Waiver  by  incurring  disability,  358.    Mab- 

miA«B,  1  1.     371.     COHTBACT,  XIL  2. 

CONFESSION. 
Id  pleading,  008.    Tbovbb,  IIL  1. 

CONHSCATION. 
By  foreign  state,  208.    Evinxsrcs,  XIIL  L 

CONFIRMATION. 
By  tithe  commissioners,  130.   Titbb,  TL  2. 

CONSENT  RULE. 
In  ejectment,  034.    Babob  abb  Fxxb. 

CONSIDERATION. 

L  Precedent  morel  consideration. 

A  woman  declared  in  assumpsit  against 
a  man,  averring  that  defendant  had  sedueed 
and  debauched  plaintiff,  and  induced  her 
to  cohabit  with  him,  whereby  she  had  been 
injured  m  her  character,  and  deprived  of 
the  means  of  procnring  an  honest  liveli- 
hood; that  the  two  had  agreed  to  discon- 
tinue the  immoral  connection  and  live 
apart:  and  that  deiendant,  as  a  contpefisa- 
tion  for  the  injury  and  in  considemtion  of 
the  premises,  undertook  te  pay  plsontiff  a 
yearly  sum  towards  her  maintenance; 
which  he  had  failed  to  do. 

Hddi  a  bad  declaration,  as  disoloeing'  nO' 
legal  consideration  for  the  midertjiking. 
sttMiWht  V.  Rttoty  483. 

n.  Ptut  cohabitation,  488.    Aiite,L 

CONSPIRACY. 

Attorney  convicted  of,  struck  off  the'nill,  120. 
Attobbxt,  VL  1. 

CONSTRUCTION. 
I  Of  ftatntes* 

1.  Effect  of  inoorpoiation,  43.    Tms,  L  2« 
102.   CoBvicTiosr,  IIL  2. 


3«  Coastniction  io  as  to  detest  esMIe,  when 
refused,  304.     PeoB^  VL  2. 

3.  General  words,  452.    Ratb. 

4.  Application  to  matters  ^usdem  generis, 
452.    Ratx. 

5.  Impossibility  of  scqpposed  intention  re* 
garded,  680,  7U5.    Evidxbcx,  VL 

0.  Clause  of  avoidance  restricted  to  one  of 
several  omissions,  680, 705.  £vidbbcb,VL 

7.  Singular  number  construed  so  as  to  im- 
port the  plural,  811.    Dtsraass,  I.  1. 

8.  Liberal,  026.    Statotb,  XLIII.  2. 

0.  So  as  to  over*ride  preceding  part  of  sec- 
tion, 073.  Labdlobd  abd  Tbbabt,  VI.  1. 

10.  Not  so  as  to  create  a  forfeiture  against 
the  intention  of  the  xmnies,  073.    Laud- 
I4>bd  abb  Tbbabt,  VI.  1. 
II.  Of  deeds. 

1.  Intention  collected  ftpok  all  parts  of  the 
deed,  420.     Abbvitt,  I. 

2.  Of  obscure  pmviso  in  a  lease,  073. 
Labblobd  abd  Tbbabt,  VL  1 

IIL  Of  pleadings. 

Not  forced,  757.    Nuisabcb,  L  1. 
rV.  Of  particular  words  and  phrases. 

1.  ••Artificer"  and  ••empfcjycr,"  31 1; 
Tbuck. 

2.  Distinction  between  « assaulted"  and 
MfiNidSr  an  assault,"  107.  PiaaHibg, 
XXVIII.  4. 

3.  ••  Boundary  of  any  lands,"  32, 40.  Titbb; 
Ll,  2. 

4.  ••Cannot  be  ascertained,"  547.  Poob, 
XXIX  1. 

5.  ••On  a  day  oertain,"  081.  Axbvd- 
xbbt,  I. 

6.  ••  Child,"  410.    PuoB,  XVL 

7.  ••Corporate  buildings,'*  026.  Sr«TirrB, 
XLIIL  2. 

8.  ••Demise"  at  a  rent  dieroin  reserved, 
311.    Tbvcb:. 

0.  ••  Duly,"  877.    PboB,  XXIL  2. 

10.  ••  During  the  voyage,'^  467.    ChaHtbb}* 

PABTT,  L 

11.  ••Entry"  and  ••re-entry,"  074.  Labb- 
LOBB  ABB  Tbbabt,  VL  1. 

12.  ••Ejected,"  757.    Nvisabcb,  L  i; 

13.  (•  Expelled,"  757.    Nuisabcb,  L  1. 

14.  ••Inquire  into  and  settle,"  43,  61. 
Titbb,  I.  2. 

15.  <•  Notice  thereof  (with  the  cajose  of  such 
taking)  left,"  1034.  Labbmbb  AiTto 
Tbbabt,  DC 

16.  ••Literamre,"  ••  eztoluiiTaly,"  710,  720. 
Poob,  VIII. 

17.  *"  Necessarily  incurred,"  026.  StATim, 
XLin.  2. 

18.  <*  Other  tenement,"  452.    Rate. 

10.  «*  Nothing  in  this  pnmliion  oontailied;" 

43,  56.    Titbb,  L 
20.  ••  Put  out,"  757.    NuisABtJB,  L  1. 
'    21.  ••  Removed,"  767.    Nvisabcb,  L  1. 
22.  •^  Shall  and  may  and  they  are  heteby 

empowered,"  30ij    Poob,  VL  3. 
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23.  «Sole  and  exclu^ire*^  when  not  equiva- 
lent to  «  several,"  1000.     Fishsrt,  L  1. 

34.  •*  Sufficient  aecuiity,"  342.  Attoaitxt, 
VU.  1. 

25.  "Such  justices,"  871.    Pooa,  XII.  1. 

26.  « Demand  and  toJbe,*'  13.  Co3rviCTit»ir, 
III.  1. 

27.  "Wages,"  311.    Tbcck. 

28.  «  Whilst,"  959.    Ihdictxiiit,  I.  1. 

CONTEMPT. 

Disobedience  of  order  of  restitution,  101. 

IiJjrDLOAD  AXD  TxHAHT,  X.  1. 

CONTINUANCE. 

Permissive,  286.    AcTioir,  II.  1. 
Presumption  that  a  debt  continues  unpaid, 
115.     IXTXEXST,  II.  1. 

CONTRA  PACER 
Page  1000.    FiBBxftT,  I.  1. 

CONTRACT. 

I.  Power  to  contract. 

1.  For  tithe  commutation  rent^harge,  32. 
TlTHl,  I.  1. 

2.  For  remuneration  of  wimess,  326.  Poor, 
II.  1. 

II.  Parties. 

1.  Evidence  of  official  character,  1C9. 
TuairrtKX,  I. 

2.  Artificer  and  employer,  311.     Tbuck. 

3.  Board  of  guardians,  326,  810.  Poob,  II. 
1,  III.  3. 

IIL  When  it  must  be  in  writing. 

1.  Under  truck  act,  311.    TaircK. 

2.  To  vary  effect  of  promissory  note,  966. 
CoxpoaiTiosr,  L 

3.  Objections  of  want  of  writing,  when  to 
be  taken.    GiUeU  v*  Whitmanh,  969. 

IV.  When  it  must  be  under  seal. 

1.  Contract  by  corporate  body  when  not 
necessarily  incident  to  the  purposes  of 
incorporation,  326.    Poos,  II.  1. 

2.  When  the  objection  cannot  be  taken  after 
execution  of  oootiact  accepted,  810. 
Poor,  ill.  3. 

3.  By  town  couixsil  to  pay  interest,  926. 
Statotx,  XLIIL  2. 

V.  Stamp, 

Plurality  of  stamps,  371.    Post,  XII.  2. 

VI.  Consideration,  4^.    CoxaiDxaATzeir,  I. 
966.    CoxposiTiox,  I. 

VII.  How  to  be  construed. 

With  a  view  to  intent,  358.    Mabkiasx, 

I  I. 
Vm.  How  eflected  by  custom  of  trade,  311. 

Trvgk. 
IX.  Estoppel. 

By  accepting  ezecntion  of  contract,  810. 
Poor,  IIL  3. 
X    Lioaby,  9a    Lixir,  L 


XI.  Request  to  perform. 

Unnecessary  aAer  the  party  has  disabled 

himself,    358.     Marriaox,    I.    1,    371. 

Pbet,  XIL  2. 
Xn.  Breach. 

1.  By  a  party  disabling  himself  from  i>er 
ibrmance ;  marriage  with  another  person, 
358.    Marriass.  I.  1. 

2.  By  assigning  estate  to  another  penon. 
Plaintiff  declared  upon  a  contract  by  d» 

fendant,  tlien  holding  land  for  a  term  of 
years  to  assign  all  his  interest  to  plaintiff  on 
payment,  by  plaintiff,  within  seven  years 
from  a  day  named,  of  \40L  Breach  that, 
before  the  seven  years  had  expired,  defend- 
ant assigned  all  his  interest  to  a  stranger. 
On  special  demurrer,  Held : 

1.  That  it  was  not  necesfary  that  the 
declaration  should  aver  tender  of  money,  or 
request,  by  plaintiff,  or  plaintiff's  readiness 
to  accept  an  assignment. 

2.  That  the  breach,  as  laid,  was  a  good 
grotmd  of  action,  the  defendant  having  in- 
capacitated himself  from  performing  the 
contract,  if  called  on. 

By  writing  not  under  seal,  reciting  that 
B.  had  purchased,  for  the  residue  of  a  term, 
four  messuages,  in  one  of  which  die  plain- 
tiff resided,  it  was  agreed  tliat  plaintiff 
sliould  continue  to  reside  in  that  messuage 
during  the  residue  of  D. 's  interest,  if  plain- 
tiff sliould  so  long  live,  at  die  yearly  rent 
of  Is.,  and  D.  further  agreed  to  assign  all 
his  interest  in  the  said  premises,  purchased 
by  D.  as  aforesaid,  to  plaintiff,  on  payment 
of  140^  within  a  state<I  ][>eriod. 

Helil,  1.  That  this  was  a  lease. 

2.  That  it  was  also  an  agreement,  and 
required  an  agreement  as  well  as  a  lease 
stamp,  inasmuch  as  the  lease  and  the  agree- 
ment comprehended  distinct  subject  mat- 
ters.    Lffcdoek  V.  Franfdjfn,  371. 

XIII.  Who  must  sue  on. 

Assignor  or  Assignee,  134.     Cbosz  m  Ao- 

TI02r. 

XIV.  Pleading. 

1.  .Compliance  with  forms,  169.     Tobji 

PIKX,  L 

2.  Request  to  perform  contract,  when  it 
need  not  be  alleged,  358.  Marbia«s,  L 
1.    371.    Ante,  XIL  2. 

3.  Readiness  to  perfomi,  when  it  need  doc 
be  alleged,  371.     Ante,  XII.  2. 

4.  Tender,  when  it  need  not  be  alleged, 
371.    Ante,XIL2. 

5.  Traverse  of  contract  does  not  involve 
traverse  of  performance,  500.  fituJ, 
X.2. 

XV.  Evidence. 

Variance  in  describing  compositioa,  966 
Coxrosinov,  L 

CONVENTICLE. 
Page  640.    Cbvbcb,  L  1 


INDEX. 


1081 


CONVERSION. 
In  trover,  908.   Tsorxm,  IIL  1. 

CONVEYANCE. 

When  complete  as  against  party  conreyingi 
t)89.    Eyipkitcb,  VI. 

CONVICTION. 
L  Information. 
When  it  must  be  in  name  of  attorney  or  80> 

licttor-general,  lCh2.     Post,  III.  2. 
n.  Penalty. 

Adjudication  of  in   statutory  form,   102. 

Post,  IIL  2. 
ni.  Form. 

1.  In  words  of  statute,  when  sufficient 

Stat  4  G.  4,  c.  95,  s.  30,  enacts  that,  if 
any  collector  of  tolls  "shall  demand  and 
take  a  greater  or  less  toll  from  any  person 
than  he  shall  be  authorized  to  do  by  virtue 
of  the  powers  of  any  act,  or  of  the  orders 
and  resolutions  of  the  trustees  or  commis- 
sioners made  in  pursuance  thereof,"  he  shall 
be  liable  to  a  penalty ;  which  is  made  re- 
coverable by  conviction  before  justices,  and 
distress,  and  imprisonment  in  default  of 
sufficient  distress. 

A  conviction  stated  tliat  a  collector  <*(fuf 
demand  and  take'^  from  J.  L.,  at  a  gate  on 
a  turnpike  road,  **  a  certain  toll,  to  wit,  the 
toU  or  turn  ofAd^  as  and  for  a  toll  tlien  and 
there  pa3rable  by  the  said  J.  L.,  at  such 
gate  for  a  certain  horse  then  and  there 
drawing  a  certain  cart  upon  two  wheels 
only,  and  which  said  cart  was  then  and 
there  drawn  by  such  one  horse  only,  and 
driven  by  him.  the  said  J.  L.,  in,  along,  and 
over  tlie  said  turnpike  rond ;  and  for  which 
said  horse,  drawing  such  cart,  a  certain  toll, 
to  wii,  the  sum  of  G</^  was  tlien  and  there 
payable  by  the  said  J.  L.,  tht  »aid  toll  or  sum 
of  4<{.,  so  demanded  and  taken  by  the  raid" 
collector  "  as  aforesaid,  then  and  there  6eing 
a  kutoll  than  ht"'  •;  imu  thin  and  there  atUho' 
rized  to  take  for  the  cause  aforesaid  by  virtue 
of  the  powert  of  any  act  or  of  the  ordere  and 
reeoiutiont  of  the  tnuteee  or  eommittionert  of 
the  taid  turnpike  road^  made  in  pwrtuance 
thereof  contrary  to  the  form  of  the  statute," 
&c. 

Hdd,  a  sufficient  conviction,  though  no 
provisions  of  any  particular  turnpike  act,  or 
orders  or  resolutions  of  trustees  or  commis- 
noners,  were  set  forth  or  referred  to. 

A  warrant  of  commitment  on  this  con- 
viction, for  want  of  sufficient  distress,  stated 
that  the  collector  was  convicted,  for  that  he 
•  did  nffer  and  permit  J,JLto  pau  through"^ 
the  turnpike  gate,  <*  with  a  cart  drawn  by 
one  horse,  oa  paymeni  of  the  mm  of  4d^  as 
toll  for  the  said  cart  drawn  by  one  horse, 
the  kgaltoR  dueandpayabU  in  respeotof  the 
Hud  cart  drawn  by  one  horse,  beUig  the  turn 
of  6iL,  contrary  to  the  staUite/'  && 


SemMe^  that  the  warrant  gave  a  sufficient 
descri;>tion  of  the  offence  under  the  statute. 
But  heldt  tlmt  supposing  it  insufficient,  the 
conviction  would  evue  the  defect 

beet  147  of  Stat  3  G.  4,  c.  126,  enacts 
<*  that  if  any  action  or  suit  shall  be  com- 
menced against  any  person  or  persons 
for  anything  done  in  pursuanceof  this  act," 
**  if  the  matter  or  thing  complained  of  shall 
appear  to  have  been  done  under  the  autlK> 
rity  and  in  execution  of  this  act,"  *<  the  jury 
shall  find  for  the  defendant" 

QiMret  wlietlier  justices  committing  by 
virtue  of  this  act,  and  sued  in  trespass,  be 
entitled  to  a  verdict  on  the  ground,  only, 
that  they  bon4  fide  beUeve<l  themselves  to 
to  be  putting  tlie  act  in  execution.  Stamp 
V.  Sweetlandy  13. 

2.  In  statutory  form,  when  sufficient 
Stat  2  &  3  Vict  c.  12,  s.  4,  which  for- 
bids the  instituting  any  prosecution  for  of- 
fences under  that  act  except  in  the  name 
of  the  Attorney  or  Solicitor-General,  applies 
only  to  otfences  created  by  the  act  itself, 
though  by  sect  6  it  is  to  be  construed  as 
one  act  witl»  stat  39  G.  3,  c.  79,  which 
creates  other  ofiences. 

Where  a  statute  gives  a  form  of  convic- 
tion, not  fully  describing  tlie  oifence,  the 
conviction,  nevertheless,  must  fully  describe 
it :  but  in  tlio  part  which  awards  the  pe- 
nalty it  is  sufficient  to  follow  tlie  statute 
form:  Altliough  the  enacting  part  of  the 
statute  gives  part  of  tlie  penalty  to  the  in- 
former, and  the  fonn  is  not  so  drawn  as  to 
show  who  he  is.    Regina  v.  Johmon,  102. 

3.  As  to  showing  on  the  face  of  the  convic- 
tion who  the  informer  is,  102.    Ante,  2. 

4.  General  negative  when   sufficient,  13. 
Ante,  1. 

IV.  Commitment 

Bod,  supported  by  good  conviction,  13. 
Ante,  UL  1. 

COPY. 

L  Of  rate,  707.    Poem,  IX. 

II.  Objections  to  sufficiency  o£    Poom,  XXIL 

COPYHOLD. 

Admittance :  number  of  fees,  and  stamps. 
Copyhold  land  was  devised  to  A.  for  life 
remainder  to  five  persons,  as  tenants  in  com 
mon ;  A.  was  admitted.  After  his  death 
the  five,  having  contracted  to  sell  to  B.,  seve* 
rally  surrendered  to  the  use  of  B.  in  fee, 
which  surrender  was  accepted  by  the  lord. 
Mdd  that  B.,  on  claiming  admittance,  must 
pay  five  fees,  and  that  the  admittance 
would  require  five  stamps.  Regina  y,  Eton 
CoUege^  526. 

CORN. 

Duties:  damages  for  illegal  detentk>n  for  dn* 
ties. 
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Slat  9  0.  4,  c.  GO,  repealing  certain  acts 
which  laid  duties  on  foreign  com  imported 
for  oonsnmption  in  the  United  Kingdom, 
imposed  new  dutiesi  to  be  graduated  ac- 
cxMding  to  die  average  price  of  British  com, 
which  aTcrage  was  to  be  certified  bj  the 
comptroller  of  customs,  who^  for  that  pur- 
pose, was  to  strike  a  six  weeks'  average  on 
the  prices  for  the  last  week,  as  ascertained 
from  returns  for  that  week  transmitted  to 
him,  and  the  averages  certified  by  him  in 
the  five  preceding  weeks. 

The  Customs'  Act,  3  &  4  W.  4,  c.  56,  in 
the  table  of  duties  inwards,  has  the  words 
»  Com.    See  9  G.  4,  c.  60." 

Stat  6  &  6  Vict  c.  14,  repeals  stat  9  6. 
4,  c  60,  (except  as  to  the  repeal  of  former 
acts,)  and  enacts  that  there  shall  be  levied 
and  paid,  from  and  aAer  the  passing  of 
Slat  9  &  6  Vict  c.  14,  the  duties  on  com 
specified  in  the  table  annexed.  The  table 
graduates  the  duties  according  to  the  avei^ 
age  price  **  made  up  and  published  in  the 
manner  required  by  law."  Sect  28  enacts 
that  the  comptroller  shall  strike  a  six  weeks' 
average,  from  the  prices  transmitted  to  him 
for  the  last  week  and  bis  last  five  averages, 
and  shall  on  every  Thursday  transmit  a 
certificate  of  the  average  so  struck  to  the 
collectors  at  the  ports ;  and  the  duties  to  be 
paid  shall  be  regulated  by  the  last  of  such 
certificates  received  by  the  collector.  Sect. 
30  authorizes  the  comptroller,  till  there 
shall  have  been  a  sufficient  number  of 
weekly  returns  under  the  act,  to  use  his 
own  weekly  averages  published  before  the 
act  passed. 

Bdd^  by  the  Court  of  Exchequer  Cham- 
ber, reversing  the  judgment  of  the  Court  of 
Q.B.: 

That  Stat  9  G.  4.  c.  60,  was  not  kept 
alive  by  stat  3  &  4  W.  4  c.  56,  for  the  pur- 
pose of  striking  the  first  average  under 
stat  5  &  6  Vict  c.  14,  but  was  absolutely 
repealed  by  stat  5  &  6  Vict  c.  14 ;  and 
that,  therefore,  no  duties  were  pasrable  upon 
corn  imported  between  the  passing  of  stat 
5  &  6  Vict  c.  14,  and  receipt  by  the  col- 
lector of  the  comptroller's  first  certificate 
under  the  last-mentioned  statute. 

Beldf  also,  by  the  Court  of  Exchequer 
Chamber : 

That  the  collector  was  liable,  under  stat 
3  &  4  W.  4,  c.  52,  8. 18,  to  an  action  on  the 
ease  by  the  im]X>rter  for  not  signing  the  bill 
of  entry  for  such  com  umil  he  received  a 
sertain  sum  which  he  cUumed  as  daty. 
And 

That,  the  com  having  been  delivered  up 
to  the  importer  on  his  paying,  under  jiro- 
test,  the  sum  claimed  as  duty,  the  measure 
of  damages  was  the  amount  so  paid,  toge- 
ther with  the  loss  sustained  by  the  detention 
If  the  com,  taking  into  account  a  fidl  of 


prices  which  had  occurred  between  tibe  re- 
fusal to  sign  and  the  delivering  up  of  tis» 
com.    Banow  v.  jSmamd,  595. 

CORONER. 

I.  Inquisition:  insensible. 

1.  When  quashed. 
A  coroner's  inquisition  touching  the  deadi 

of  v.,  found,  as  to  the  cause  of  death,  that 
(*a  certain  locomotive  steatti*engiiie  man 
bered  48,  with  a  certain  tender  attached 
thereto,  and  worked  therewith,  and  also 
with  divers,  to  wit,  three  carriages,  used 
for  the  conveyance  of  passengers  for  hire, 
on  a  certain  railroad  or  tram-way  called 
*The  Midland  Railways'  there  situate,  and 
which  said  carriages  respectively  were  then 
and  there  attached  and  fastened  together^ 
and  to  the  said  tender,  and  were  then  and 
there  propelled  by  the  said  locomotive 
steam«engine,  ondtoMcA  mrid  kteomotive  ileewi 
engmtj  tender  and  carriaget  were  then  and 
there  moving  and  travelling  along  the  said 
railroad  or  tram-way  towards  the  town  and 
county  of  the  town  of  Nottingham:  And 
the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  say  that,  whilst  and  during 
the  time  that  the  same  locomotive,"  &c^ 
averring  a  collision  with  a  train  in  which 
V.  was  travelling,  and  ascribing  his  death 
to  the  collision,  but  not  so  as  to  be  intelligi- 
ble without  the  earlier  part  of  the  finding. 
The  court  quashed  the  inquisition,  head- 
ing that  the  words  **  and  which  said  loco- 
motive engine,  tender  and  carriages,"  could 
not  be  rejected  as  surplusage  for  the  pur- 
pose of  rendering  the  previous  words  sei^ 
sible.  Regina  v.  Midland  Railway  CVn»> 
pany^  587. 

2.  Rejection  of  surplusage,  when  refused, 
587.    Ante,  1. 

II.  Proof  of  proceedings  before,  508.    Anni- 
Tioir. 

CORPORATION. 

L  What  acts  must  be  under  seal,  326,  810. 

Pooa,    II.    1,    UL    3;     926.      StATim, 

XLUL  2. 
II.  Particular  corporations. 

2.  Board  of  guardians,  327.    Pooa,  II.  1. 

2.  MunicipaL   Muxicipai  CoKPOKATiojrm. 

CORRECnON. 

For  breach  of  ecclesiastical  discipline,  640. 
Chubch,  L  1. 

COSTS. 

I.  Directions  to  taxing  oflicers,  629. 

II.  See  also  ExpKxrasa. 

OODNSEU 

Right  to  begin. 

To  a  declaration  in  trespass  defondant 
pleaded  a  justification,  setting  up  an  afiir^ 
mative  right  in  bimsdi;  wliidi  r^i  tbe 
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replication  traversed.  At  the  trial,  the 
plaintifrs  ccuneel  claimed  the  right  to  be- 
gin. The  judge  asked  whether  he  would 
undertake  to  proceed  for  substantial  da- 
mages, and,  on  counsel  declining  so  to  un- 
dertake, allowed  the  defendant  to  begin. 
Meld  correct.     Chapman  v.  Raumm^  C78. 

COUNT. 

I  Different  counts,  844,  851.     Dsfaxatigit, 

IV. 
IL  Striking  out,  'S24.    Applicatiov,  L  2. 

COUNTY. 
Boundaries,  32,  43.    Tithi,  I.  1,  2. 

COURT. 
I.  Full  court 

Review  of  arts  at  chambers,  524.    Affu- 
CATioir,  I.  2. 
n.  Particular  courts. 

1.  Ecclesiastical.    EccixsiAmcAL  Covkt. 

2.  Of  attachments,  981.     AxxirsxxirT,  I. 

3.  Of   the  Chief  Justice  in  Eyre,   981. 
Axurnxxirr,  I. 

COVENANT. 

L  That  assignee  may  recover  premiums  paid 
by  him  for  assignor,  863.     Bxbt,  IL 

IL  Action  on  breach. 

Debt  for  money  paid,  863.    Dbbt,  IL 

COVERTURE. 
Babov  Aim  FxM  X. 

CREDITOR, 

L  Assignment  of  debt  by,  1.   Bavkbvpt,  III. 
IL  Composition,  966.    CoxrosiTioir,  L 

CRIMINAL  LAW. 

L  Indictable  offence,  883.    ATTornvxT,  V. 
IL  See  IxmcTMKKT. 

CROSS  EXAMINATION. 
Opportunity  of,  208, 248.  Evipxjtcb,  XIIL  1. 

CROWN. 

L  Petition  of  right,  208.    Evinxwcx,  XIII.  1. 
IL  What  is  not  a  crown  franchise,  946.    Quo 

Warbavto,  L 
m.  Law.    CoBOHxm.    Ihdictmxkt. 

CROWN  OFFICE. 

L  Amendment,  981.    Axxkbmxvt,  L 
n.  Regulations  under  staL  6  &  7  VicL  c  20, 
8. 16,  981.    AjiXKDMXirr,  L 

CULTIVATION. 
Probable  change  in,  f39.    Tmi,  VL  2. 

CUSTODY. 
Of  documents,  158     En]>iHCB,TIL 

voju.  VIII,  79 


CUSTOM. 

L  Of  trade :  as  entering  into  terms  of  a  ooo. 

tract,  311.    Truck. 
IL  Traverse  of;  294.    Dx  Injuria,  L 

CUSTOMS. 

I.  Corn  duties,  595.    Comv. 

IL  Damages  for  illegal  detention  of  goods,  595 

CoBV. 
ni.  Comptroller,  595.    Coair. 

IV.  Collector,  action  against,  595.     Cobv. 

V.  Bill  of  entry :  refusal  to  sign,  595.    CoBir 


DAMAGES. 

L  Nominal  or  substantial. 

Right  to  begin,  how  affected,  673.  CouviBi. 

IL  Special  damage. 

In  trover,  damages  may  be  given  in  re- 
spect of  special  damage,  besides  the  value 
of  the  goods  converted,  if  special  damage- 
be  laid  in  the  declaration. 

As  when,  in  trover  tor  carpenters'  tools,, 
special  damage  was  laid  in  respect  of  the 
plaintiff,  a  carpenter  being  hindered  from' 
working.    BocOey  v.  Jteytkddt^  779. 

III.  Measure  of. 

1.  In  case  for  illegal  distress.     WUmm  v.- 
IRghtingalif  10S5,  n. 

2.  For  illegal   detention   of  goods,   595. 

COBV. 

IV.  Assessed  generally. 

Where  count  partly  on  matter  not  actiona« 
ble,  8^h  S54.    Dxtaxatidv,  IV.  1,  2. 

V.  A«vard  of,  479.    Abbitbatioit,  I. 

VL  Whether  petition  of  right  maintainablQ 
for,  208.    Etioxrcb,  XIIL  1. 

DATE. 
Of  check,  675.    Bills,  V.  1. 

DEATH. 
Disposition  after,  in  power  of  attorney,  714. 


WlLL,L 


DEBT. 


L  Dealings  with  respect  to. 

1.  Assignment  of.    AMienBinr. 

2.  Composition,  966.    CoxYOSiTioir,  L 

3.  Presumption  against  payment^  115.    I«« 
TXBXST,  IL  1. 

IL  Action  of;  on  covenant  to  pay  monej. 
Money  paid  to  defendant's  use. 

Defendant,  to  secure  a  debt  owing  ftom 
him  to  plaintiffs,  assigned  to  them  a  potioy 
of  insurance  on  his  life,  and  covenanted  by 
the  deed  of  assignment  that  he  would  pay 
the  annual  premium,  stated  to  be  372,  iSt!, 
and  that,  if  he  at  any  time  made  de&ult, 
the  plaintiflb  might  pay  it  and  recover  the 
amount  in  an  action  at  law  as  tor  money 
paid  to  his  use.   PlaintiSB  declared  againft 

3G 
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defendant  in  debt,  reciting  the  deed  and 
alleging  payment  by  ^em  of  a  piemium 
cm  defoult  made  by  defendant,  whereby  an 
action  had  aoonied  to  plaintifis,  &c 

Hddj  on  special  demurrer,  that  the  count 
was  good,  though  the  deed  contained  no 
express  covenant  that  the  defendant  should, 
in  any  stated  event,  pay  the  amount  of  the 
premium  to  the  plaintlfis.  Barber  ▼. 
Butcher,  863. 

m.  Common  counts. 
Part  tender  pleaded  to  all  the  oonntB,  proved 
as  to  one,  920.     Plba,  L 

IV.  Whether  petition  of  right  maintainable 
for,  208.    EviDBVcx,  XUL  1. 

DEBTOR. 
ImolvenL    Ivmltsvt  DBarom 

DECLARATION. 
In  pleading. 
X.  Formal  partSi. 

1.  Recital  of  the  writ  HolforiL  v.  Bailey^ 
1000. 

2.  Charge  vi  et  armis.  Holford  v.  Bailey^ 
1000. 

3.  Conclusion  contra  pacem.  Bolford  v. 
Bailey,  1000. 

n.  Substantial  allegations. 

1.  Showing   statuiory   preliminariefl,  169. 

TUBHPIKX,  I. 

2.  Setting  out  incorporated  niattex  verbatim, 
823.    DxFAXATioir,  L 

3.  Special  damages,  779.    Daxagxb,  IL 

III.  Dilferent  counts. 

What  separate  allegations  do  not  constitute^ 
841,  881.    DuAXATioir,  IV.  1,  2. 

IV.  What  is    a    count    iu    trespass^   1000. 

FlSBERT,  1.  1. 

V.  In  particular  instances 

1.  Against  attorney  for  insufHcient  investi- 
gation of  securities,  342.  Attorket, 
VII.  1. 

2.  On  breach  of  promise  to  marry,  358. 
Mi.nmiAOB,  I.  1. 

3.  On  breach  of  contract  to  assign,  371. 
COXTBACT,  XII.  2. 

4.  On  demise  of  turnpike  tolls,  169.  Tirmn- 

PIKE,  I. 

5.  In  case  against  town  clerk  for  non-deli- 
very of  accounts,  65.    Case,  L  1. 

VT.  Striking  out  counts. 
Dismissal  of  summons,  524.   .Vpflicatiov, 
1.2. 
VIL  How  ikr  affected  by  plea. 

1.  How  far  narrowed  by  plea,  174,  187. 
Pleadiwo,  XXVIIL  1,  2. 

2.  Common  counts :  tender,  920.    Pkba,  I. 
▼m.  In  inferior  court. 

Jurisdiction  how  shown. 

A  declaration  in  debt,  in  an  inferior  court 
(of  the  borough  of  L),  alleged  that  defend- 
ant,- at  I.,  within  the  jurisdiction  of  the  court, 
*  was  indebted' to  plaintiff  in  lOL  for  money 


found  to  be  due  on  an  aoooont  then  staled 
between  them,  to  be  then  and  there  paid  on 
request;  with  non-payment  and  a  refusal, 
to  wit,  at  L  aforesaid,  within  die  jnrisdic* 
tion ;  to  the  damage  of  plaintiff  within  die 
jurisdictiott.  The  marginal  veoue  was  laid 
atL 

Held  bad,  after  the  verdict,  for  not  show- 
ing that  the  cause  of  aotion  arose  within 
the  jurisdiction.     Cook  v.  M*Phermn.  1030. 
IX.  In  evidence,  208.    Evidxxcx,  XUL  L 

DECREE. 

Of  French  national  assembly,  208.    £ti- 
DEHCE,  XIII.  1. 

DEDUCTIONS. 
From  wages,  311.    T^uok. 

DEED. 
I.  When  necessary,  757.    'NuiaAXCX,  L  1. 
IL  Stamp. 
Is.  no  part  of  the.  instrument,  877.     Po«a, 
XXIL2. 
IIL  When  it  may  operate  as  a  will,  714. 
WiLi,L 

IV.  Construed  by  collecting  intention  Irom 
all  parts  of  it,  429:    Aitkuitt,  I. 

V.  Old:  proper  custody,  L58.   Evissvcb,  VIL 

VI.  Evidence  of  official  character  of  parties, 
169.    TumvFiKXjL 

DEFAMATION. 

L  What  words  actionable. 

The  words  must  be  in  themselves  applica- 
ble to  the  individual  plaintiff 

1.  In  an  action  for  libel  or  slander,  when 
the  word  s,  written  or  spoken,  are  not  in  them- 
selves applicable  to  the  individual  plaintifij 
no  introduGtory  averment  or  imiuendo  can 
give  such  an  application. 

Therefore,  where  the  declaration  in  the 
fiist  count,  after  reciting  that  plaintiff  vn» 
employed  in  supplying  fresh  water  to  ^ps 
at  H.,  and  had,  for  that  purpose,  fitted  up 
a  schooner  with  wooden  tanks,  and  that, 
the  ship  M.  being  at  H.,  plaintiff  conveyed 
fresh  water  to  the  M.  in  the  wooden  tanks 
of  his  schooner,  complained  that  defendant 
published,  of  and  concerning  plaintiff  in  his 
said  employment,  and  concerning  the  water 
so  supplied  to  the  M,  a  statement  (set  forth 
in  the  count)  that  persons  on  boanl  the  ^L 
had  become  ill  soon  after  leaving  Hi,  where 
they  had  taken  inTtesi  v.'ater;  which  ill- 
ness was  occasioned  by  the  virater;  diat 
the  water  was  run  into  a  copper  tank 
whence  the  casks  were  filled  alongside; 
that  the  poison  was  imbibed  from  the  tank ; 
and  that  it  behoved  the  authorities  to  order 
its  removal,  and  replace  it  with  an  irco 
one :  thereby  meaning  that  plaintiff  bad 
been  guilty  of  supplying  bad  and  imwholr- 
some  water  to  the  M.:  judgment  on  tkat 
count  was  aziested. 
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!l.  WlkeKa  declaration  for  libel  sets  out 
tt  publication  which  refers  to  a  previous 
publication,  but,  unless  by  reference  to  the 
language  of  the  previous  publication,  con- 
tains no  libel,  such  previous  publication 
mnst  be  considered  as  incorporated  in  the 
publication  complained  of,  and  must  ap- 
pear, in  the  declaration,  to  be  set  out  verba^ 
tim,  and  not  merely  in  substance. 

Tnerefore  judgment  was  arrested  as  to 
the  second  count  of  the  above  declaration 
which,  afler  reciting  that  defendant  pub- 
lished a  statement  "in  substance  as  fol- 
lows," setting  out'  the  publication  charged 
in  the  first  count,  charged  that  defendant 
afterwards  published,  of  and  concerning 
plaintiff,  &c.,  and  of  and  concerning  the 
first  publication,  a  statement  that  the  copper 
tank  was  fitted  up  in  a  schooner  belonging 
to  plaintifil  SoiomoH  v.  Lawwn^  823. 
IL  Libel. 

1.  Addition  of  commentis,  533.     Post,  V.  1. 

2.  Authority  to  publish,  533.    Post,  V.  1. 

3.  Imputation  not  new,  533.     Post,  V.  1. 
in;  Slander. 

1.  Distinction  between  words  spoken  all 
at  one  time,  and  words  spoken  at  difier- 
cnt  times,  841,  854.     Post,  IV.  1,  2. 

2.  What  words  impute  a  receiving  of 
stolen  goods  knowing  them  to  have  been 
stolen,  854.     Post,  IV.  2. 

rV.  Pleading:  declaration. 

1.  Separate  allegations  of  distinct  Words, 

when  not  different  counts. 

Where  a  declaration  in  slander  sets  out 
words  alleged  to  have  been  uttered,  some 
in  one  discourse,  and  the  remainder  in  a 
second  discourse,  and  there  are  in  ibrm 
but  two  counts,  each  containing  only  the 
words  alleged  to  have  been  uttered  in  one 
discourse,  the  declaration  will  be  treated  as 
containing  only  two  counts,  though  each  of 
such  two  counts  contains  separate  allega- 
tions of  the  uttering  of  different  words  in 
tlie  particular  discourse. 

Therefore,  if  in  each  connt  there  be  axif 
words  set  out  which  are  slanderous,  judg- 
ment for  plaintiff  will  not  be  arrested  after 
verdict,  though  the  damages  be  general, 
and  some  of  the  separate  allegations  recite 
only  words  not  actionable. 

The  first  count, stated  that  plaintiff  was 
a  butcher,  and  that  defendant,  contriving  to 
cause  it  to  be  believed  that  plaintiff  had 
been  and  was  guilty  of,  in  her  said  trade, 
fraudulently  using  two  weij;hts  to  a  steel- 
yard (as  to  which  there  was  no  previous 
direct  allegation)  by  her  used  in  her  said 
trade,  and  of  using  improper  and  fraudulent 
weights  in  her  said  trade,  and  thereby  to 
ii^ure  plaintiff  in  her  said  trade,  in  a  dis- 
course of  and  concerning  plaintiff  in  her 
9aid  trade,  and  of  and  concerning  M.,  a  son 
of  plaintiff  and  her  fervant  in  her  said  trade, 


as  such  servant,  and  of  and  concerning 
plaintiff  having,  as  supposed  by  defendant, 
by  M.  as  her  agent  and  servant,  <*  used  im- 
proper and  fraudulent  weights''  in  her  said 
trade,  and  defirauded'  and  cheated  in  hex 
said  trade,  and  of  and  concerning  her  being, 
as  supposed  ly  defendant,  guilty  of  defraud, 
ing  and  cheating  in  her  said  trade,  and 
having,  as  supposed  by  defendant,  in  her 
said  trade,  by  M.  as  her  agent  and  servant, 
fmuduiently  used  two'weights  to  a  steelyard 
by  her  used  in  her  said  trade,  spoke,  in  the 
presence,  &c.,  of  and  concerning  plaintiff  in 
her  said  trade,  and  of  and  concerning  AL, 
as  and  then  being  such  servant,  and  of  and 
concerning  plaintiff  having,  as  supposed  by 
defendant,  by  M.,  as  her  agent  and  servant, 
used  improper  and  fraudulent  weights  in 
her  trade,  and  being,  as  supposed  by  defend- 
ant, guilty  of  defrauding  and  cheating  in  her 
said  trade,  and  of  and  concerning'  plain- 
tiff having,  as  supposed  by  defendant,  in 
her  said  trade,  by  M,  as  her  agent  and 
servant,  fraudulently  used  two  weights  to 
a  steelyard,  by  her  used  in  her  said  trade, 
these  false,  &c,  words:  M,  Cmeaning  die 
said  M.,  so  being  such  servant)  tua  two  baUt 
to  his  tnother'i  atedyard  (meanmg  that  plain- 
tifi^  by  M.  as  her  agent  and  servant,  used 
improper  and  fraudulent  weights  in  her 
said  trade,  and  defrauded  and  cheated  in 
her  said  trade.)  On  motion  to  arrest  judg- 
ment, 

Bkld  that,  the  words  being  susceptible  of 
both  a  harmless  and  an  injurious  meaning, 
the  innuendo  was  properly  aj^lied  to  point 
to  the  injurious  meaning. 

The  second  count,  with  sinular  prelimi- 
nary averments  and  description  of  the  in- 
tention of  defendant  and  subject  of  the  dis- 
course and  of  the  words,  adding  that  the 
discourse  and  words  were  also  of  and  con- 
cerning defendant  himself,  alleged  that  de- 
fendant, in  the  presence,  &c.,  spoke,  in 
answer  to  a  question  put  by  plaintiff  to 
defendant  as  to  whether  defendant  had 
said  to  6.  that  plaintiff's  son  used  two  balls 
to  plaintiff's  steelyard,  these  false,  &c. 
words :  To  be  titre  I  (meaning  defendant) 
did,  (meaning  that  defendant  had  said  to  G. 
that  plaintiff's  son  used  two  balls  to  plain- 
tiff^s  steelyard,  and  also  that  plaintiff,  in  her 
said  trade,  had,  by  a  son  of  plaintiff,  as  her 
agent  and  servant,  fraudulently  used  two 
weights  to  a  steelyard  by  her  used  in  her 
said  trade;)  /  (meaning  defendant)  mU 
twear  toittn  any  court;  you,  GL,  have  need 
them  for  years  (meaning  that  plaintiff  had 
in'  her  said  trade  fraudulently  used  two 
weights  to  a  steelyard  by  her  used-  in  her 
said  trade.)    On  motion  to  arrest  judgment, 

HHd  that  the  words,  as  stated  and  ex- 
plained, were  actionable.     Oiriffiths  v.  Xnoif, 
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2.  Words  appearing  to  b6  used  in  one  con- 
tinued discourse  constitute  only  one  count 
Declaration  for  slander  recited  that  plaan- 

tiff  carried  on  the  trade  of  buying  and  sell- 
ing, and  was  a  dealer  in  an  article  of  fish- 
ing tackle  called  a  winch;  and  that  defend- 
ant used  the  trade  of  making  and  selling 
winches:  and  it  charged  that  defendant, 
contriving  to  injure  plaintiff  in  his  said 
trade,  and  to  cause  his  customers  to  believe 
that  he  was  guilty  of  unlawfully  buying 
goods  well  knowing  them  to  have  been 
stolen  and  dishonestly  come  by,  in  a  dis- 
course which  he  had  with  plaintiff,  of  and 
concerning  him  with  reference  to  his  said 
trade,  and  of  and  concerning  the  premises, 
in  the  presence  and  hearing  of  J.  F^  &c^ 
ialsely  and  maliciously  spoke,  to  and  of  and 
concerning  plaintiff,  and  of  and  concerning 
him  with  reference  to  his  said  trade  and 
the  premises,  the  words,  &c. :  « I"  (mean- 
ing defendant)  ^  have  been  robbed  of  about 
three  dozen  winches*'  (meaning  such  arti- 
cles, &c. :)  <*  a  person  has  been  bu3ring  things 
at  my  shop,  and  has  taken  them;  you" 
(meaning  plaintiff)  "  have  bought  two,  one 
at  3s.  and  one  at  2s. :  you"  (meaning  plain, 
tiff)  «*  knew  well,  when  you  bought  them" 
(meaning  the  said  winches,)  <*that  they 
cost  me"  (meaning  defendant)  <*  three  times 
as  much  making  as  you"  (meaning  plain- 
tiff) "  gave  for  them,  and  that  they  could 
not  have  been  come  honestly  by."    The 
declaration  then  proceeded :  "  whereupon 
the  plaintiff  then,  in  the  presence  and  hear- 
ing of  the  aforesaid  persons,  said  to  the 
defendant,"  &c.,  setting  forth  further  words 
of  plaintiff  respecting  winches,  and  alleg- 
ing that  defendant,  further  contriving,  &c., 
thereupon,  in  the  presence  and  hearing  of 
the  said  persons,  replied,  &c.  (setting  out 
other  words.)    "Thereby  meaning,"  &c. 
'••  that  the  plaintiff  had  been  and  was  guilty 
of  buying  winches,  well  knowing  the  same 
to  have  been  dishonestly  come  by  and  to 
have  been  feloniously  stolen  by  the  person 
of  and  from  whom  the  said  pludntiff  had  so 
bought  them." 

AAer  verdict  for  general  damages:  Hitldf 
on  motion  in  arrest  of  judgment, 

1.  That  the  words  first  set  out  imputed 
that  plaintiff  had  received  stolen  goods 
knowing  them  to  have  been  stolen. 

2.  That  the  words  following  appeared  to 
be  spoken  at  the  same  time  with  the  others, 
and  formed  with  them  a  continued  dis- 
course; that  the  declaration,  therefore, 
contained  only  a  single  count ;  and,  conse- 
quently, that  plaintiff  was  entitled  to  judg- 
ment, even  on  the  assumption  that  the 
words  last  set  out  gave  no  cause  of  action. 
Mfred  V.  FarkHD,  854. 

3.  Preliminary  averments,  when  not  neces- 
sary, 841.    Ante,  1. 


4.  Ixmuendo,  when  it  does  not  enkixge  the 
colloquium,  841.     Ante,  1. 

5.  Innuendo,  pointing  to  ixyurions  mean* 
ing  of  words,  susceptible  of  a  haimleas 
meaning,  841.    Ante,  1. 

6.  Colloquium,  effect  of  in  explnnatinn,84l. 
Ante,  1. 

7.  Incorporated  slander,  when  it  zmist  be 
set  out  verbatim,  823.    Ante,  L 

8.  Averments  and  innuendoes,  when  uselessy 
823.    Ante,  L 

V.  Evidence. 

1.  Of  authority  to  publish  lifaeL 
Indictment  for  causing  to  be  published 

in  a  newspaper  a  libel  on  E.  The  libel 
told  a  story  of  K.,  and  added  comments  on 
the  story,  giving  it  a  ridiculous  character. 

The  editor  of  the  paper  deposed  that  de- 
fendant asked  him  to  show  K.  up,  and 
communicated  the  story,  which  the  editor 
told  to  a  reporter  for  the  paper;  and  that 
this  story  was,  substantially,  what  was  pub- 
lished: that  before  the  publication  ap> 
peared,  defendant  remarked  on  the  delay : 
and  that,  after  the  article  came  out,  deieDd- 
ant  expressed  his  approbation  of  it 

Held  that,  on  this  evidence  a  jury  might 
find  that  the  defendant  authorized  the  pub 
lication  of  the  particular  libel,  notwithstand- 
ing the  comments  added,  and  although  it 
appeared  that  the  editor  had  heard  the  stoiy 
before  defendant  told  it  to  him.  Rtgima  v. 
Cooper^  553. 

2.  Proof  of  inducement,  508.    Assmov. 

DEFAULT. 

L   Mortgagee's   right  of  entry  before,  895. 
M0RT04OX,  III.  2. 

IL  Negligent    Nxsuasvci. 

DEFENDANT. 
In  misdemeanor,  payment  of  fees  by,  75. 

ClKKK  or  TBI  PSAGX,  L 

DE  INJURIA. 

I.  To  matters  of  excuse :  custom. 

Replevin  for  taking  cattle.  Plea  that 
W.  was  seised  in  fee  of  a  forest,  within 
which  there  were  wastes ;  and  that  certain 
tenants  of  lands  near  the  forest  had  a  right 
of  common  on  such  wastes  for  their  cattle 
levant  and  couchant;  that  there  was  a  cus- 
tom within  the  forest  for  the  master  forester 
to  make  drifts  annually  of  the  cattle  depa» 
turing  the  wastes,  which  were  to  oe  driven 
to  a  place  named  to  ascertain  whether  any 
of  them  were  tmlicensed  cattle  and  whether 
any  commoner  had  surcharged ;  and,  if  any 
had  surcharged,  the  cattle  were  to  be  im- 
pounded damage  feasant  That  plaintiff  wis 
a  commoner ;  and  defendant,  making  the 
drift  as  servant  of  the  master  forester,  foand 
plaintiff^s   cattle   depasturing    and   doiqg 
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damage  in  the  place  in  which,  &c^  and 
that  plaintiff  had  surcharged  by  depas- 
toring  with  the  cattle  seised:  wherefore 
defendant  detained  the  cattle  to  impound 
them. 

Replication,  admitting  W.'s  seisin  and 
the  existence  of  the  wastes,  De  iojurift  abs- 
que residuo.  See.  Held  good  on  special  de- 
murrer. Mortimer  v.  Moore^  294. 
li.  What  is  an  authority  derived  from  plain- 
tiff, 615.    LAITDLOftD  AITD  TsiTAirT,  XIIL  1. 

UL  See  also,  187.     Plxadxvs,  XXVIII.  2. 

DEMISE. 

I.  Of  turnpike  tolls,  169.    TuairpiKs,  L 
IL  Of  frame  to  artificer,  31 1,  322.    Tbi7ck. 

DEPARTURE. 

I.  In  pleading,  187.    Plxaoiho,  XXVIII.  2. 
IL  From  vo3rage  insured,  781.    IxsuaAHcx, 
LI. 

DEPOSITION. 

Taken  under   bill  to  perpetuate  testimony, 
208.    EviDivcz,  XIII.  1. 

DERBY  LOTTERY. 
Plage  134.    Chosi  iv  Actio*. 

DESCRIPTION. 
Of  foreign  prince,  508.    ADDirioir. 

DESERTION. 
Of  premises  by  tenant  in  arrear,  161.    Laho- 

LORD  A9D  TciTAirT,  X.  1. 

DESTRUCTION. 
By  joint  owner,  908.    TaoTxm,  III.  1. 

DETENTION. 
Of  goods. 

For  duties  illegally  demanded,  595.  Comir. 

DEVIATION. 
From  voyage  insured,  781.    IvsirBAircx,  L  1. 

DICTATION. 
Of  libel,  533.    Dbfaxatioit,  V.  1. 

DIRECTION. 
To  taxing  officers,  629. 

DISBURSEMENT. 
Useless,  685.    Attorkxt,  X.  1. 

DISCHARGE. 

I.  Of  composition  surety  by  proof  of  full  debt 
against  principal's  estate,  966.  Coxfosi- 
Tioir,  L 

IL  Under  Insolvent  Debtor's  Act 

Pleading,  583.    brsoLvivr  Dibtoe,  IL  1. 

DISaPLINE. 
Areoch  oij  640.    Chvbch,  L  1. 


DISPENSATION. 
With  condition  precedent,  358.    MAnmiAsi, 

L  1.     371.     COVTRAGT,  XIL  2. 

DISPOSITION. 

AAer  death,  in  power  of  attorney  to  take  effect 
during  life,  714.    Will,  L 

DISSENTER. 
Page  640.    Chvbgh,  I.  1. 

DISTRESS. 

L  Feeding  of  animals  impounded. 

1.  Sale  for  expenses. 

Under  stat  5  &  6  W.  4,c.  59,  s.  4,  requir- 
ing the  distrainor  of  any  horse  (which  word 
«  horse"  may,  by  sect  21,  be  construed  as 
**  horses")  to  feed  it  while  in  the  pound,  and 
empowering  him,  after  seven  days,  to  sell 
any  such  horse  for  the  expenses;  a  party 
distraining  several  horses  may  sell  one  or 
more  for  the  expenses  of  all.  Sembky  per 
Coleridge,  J.,  that  he  may  repeat  such  sale 
from  time  to  time  as  need  requires. 

But,  if  he  pleads  the  sale  in  an  action  of 
trespass  for  taking  and  converting  the  horses 
sold,  he  must  allege  that  it  was  necessary 
to  sell  them  for  payment  of  the  expenses. 

And  where  defendant  had  obtained  a 
verdict  on  such  plea  not  containing  the 
above  allegation,  judgment  was  given  non 
obstante  veredicto.    Layton  v.  Hurry ^  811. 

2.  Pleading,  811.    Ante,  L 
IL  For  rent 

Notice,  1034.   Landlobo  ahd  Tutavt,  IX. 
III.  Case  for  illegal. 

Measure  for  damages.     Wilmm  v.  Ntghtm- 
gaU,  1035,  n. 

DIVINE  SERVICE. 

Performances  in  unoonsecrated  and  unlicensed 
place,  640.    Church,  I.  1. 

DIVISIBILITY. 

In  pleading,  174,  187.    PLXAsiiro,  XXVIII. 
1,2. 

DOCUMENTARY  EVIDENCE. 
EyiDxwcx,  v.— XVI. 

DOWER. 
Common  uses  to  bar,  429.    AiriruiTT,  L 

DUPLICITY. 
Pages  187,  197.    Plxasivo,  XXVUL  2,  4. 

DUTIES. 

I.  Must  be  possible  to  be  known,  595.  Cobh. 

II.  Illegal  exaction,  595.     Cobv. 

DUTY. 
Stamtory. 

I.  Case  fbr  breach,  65.    Casx,  L  1. 
IL  Pleading,  65.    Casx,  L  1. 

3g2 
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EASEMENT. 

L  FUbery  in  alieno  solo,  lUOO.  Fisbkbt,!  1. 
U.  Long  user  larger  than  grant,  593.    £yx- 
9EHCB,  XIX.  2. 

ECCLESUSTICAL  COURT. 

L  Ecclesiastical  discipline. 

Breach  of,  and  puni&hment,  G40.     Chubcb, 
I.  1. 
U.  Prohibition. 

When  refused,  640.     CscracH,  L  1. 
ni.  Exemption  of  nonconlbimists  from  prose- 

cuiion. 

How  far  it  extends,  640.    CaumcH,  I.  1. 
IV.  Attof. 

When    not    presumed,    576.     Etidxvcx, 
XIX.  1. 

EJECTMENT. 
I.  By  and  against  whom. 

1.  By  husband  against  wife,  934.    Bimoir 

AND  FXMX. 

2.  By  hindlord  against  tenant ;  common  law 
formalities  when  required,  973.     Laitd- 

LORD  AITD  TsVAffT,  VI.  1. 

n.  For  what 

For  parish  house,  1037.     Poom,  VI  5. 

III.  Notice  to  quit. 

By  trni*tee  of  annuitant,  to  grantor  of  an- 
nuity, 429.     Akwuitt,  L 

IV.  Cotnmon  consent  rule. 

Cnuses  nothing  but  title  to  be  in  issue,  934. 

BaROIT  AND  FCKK. 

V.  Outstanding  terms. 

1.  Action  when  not  defeated  by  outstand- 
ing term  to  secure  same  annuity,  429. 

Aw XUITT,  I. 

3.  Setting  up  of  term  in  trustee  against  ces- 
tui que  trust,  429.     Aithuitt,  I. 

VI.  Evidence. 

EvidpMce  of  official  character  of  lessors  of 
plaintiff,  1037.     Poor,  VJ.  5. 

EMANCIPATION. 

L  For  the  purpose  of  settlement,  349.    Poor, 
XV.  1. 

U.    Effect  of  service   hi   local   militia,  349. 
Poor,  XV.  1. 

EMPLOYMENT. 
To  write  a  libel,  533.    Dspakatiox,  V.  1. 

ENCUMBRANCES. 
To  secure  same  annuity,  429.     Awwuitt,  I. 

ENDORSEMENT. 

L    On  fi.  fk^  inaccurate,  676.     ATTomHXT. 

IX.  1. 
DL  Of  bill    Bum,  VI. 

ENROLMENT, 
t  Of  annuity,  429.     Aw wuitt,  L 
II  Of  license  to  hunt  in  joyal  forest,  981, 
Ambhdmxvt,  I  * 


ENElfT. 
£nem/«  port,  781.    IxacmAMcm,  L  1. 

ENTRY. 

L  Right  of. 

1.  To  secure  annuity,  429.    Ajrjrrrrr,  I. 

2.  How  £ir  atiected  by  outstanding  teon* 
for  same  purpose,  429.    Axsvitt,  I 

3.  Di:»tingu»hed  from  re-entij,  973.  Lakb- 
XOBD  Awo  TaiTAjrr,  VI.  1. 

4.  By    mortgagee    beibre    default,    89S. 
MomTAAGX,  III  2. 

II  In    bank   books,  inspection,  689.     £tx- 
DI9CX,  \1. 

III  Bill  of,  595.    Comv. 

EQUIVALENT  EXPRESSIONS. 

Instances. 

I  Phrase  equivalent  to  « demand  and  take," 
13.    CevTicneir,  III.  1. 

n.  Phrase  equivalent  lo  « inqiiire  ic^  and 

settle,"  43,  61.     Tithb,  I  2. 
Ill  •*  Several  fishery,"  1000.    Fiuxrt,  L  1. 

ERROR. 

Reversal  on. 
To  what  extent  it  leaves  the  finding  of  a 
jury  in  operation  and  efiiect,  129.     At- 
TomifXT,  V.  1. 

ESTATE. 
I.  Under  common  uses  to  ber  dower. 

How  far  equivalent  to  an  estate  in  fe&«ii» 
pie,  429.     AiTNuiTT,  I 

II  Severalty  of,  526.    CaPTBoi.v. 

III.  Reuniting  of)  556.     GotPTBoui. 

IV.  Devesting. 

By  statute,  394.    PooB,  VI  2. 

ESTOPPEL. 

I  Of  grantor  by  parol  license,  757.    Nui- 
8 Aires,  I  1. 

II  By  executing  transfer  and  receivii^  pace, 
689.     Etidxitcb,  VI 

III.  By  accepting  performance  of  invalid  ood- 
tract,  810.     Poor,  III  3. 

IV.  By  accepting  bill,  473.    Bills,  H 

V.  When  available  on  demurrer,  473. 

EVIDENCE. 
I.  Burden  of  proof. 

Where  substantial  damages  are  not  claimed 
673.     CouvsxL. 

II  Relevancy. 

Probable  cause  for  other  assigmnents  oC 
perjury,  709.     PsajvaT. 

III  Admissions :  by  conduct. 

1.  By  giving  note  £>r  imecest,  115.    Ian' 
BXIT,  II  1. 

2.  By  executing  deed,  stating  the  oflkaal 
character  of  other  paitms  169.    Tvbv 

PIKJU  I 
rV.  Admissions:  by  pleading. 

Part  tender  pleaded  to  setecal  oonnts 
raUy,  920.    PuA,  L 
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V.  Be#t  evidence:  contents  of  written  instru- 
ment 

Of  decree  of  foreign  state  changing  the  law, 
208,  250.    Post,  Xm.  1. 

VI.  Documentary:  inspection. 
Of  entry  in  bank  books. 

Piaintifi^  having  been  a  holder  of  3}  per 
cent  stock,  brought  an  action  against  ihe 
Bank  of  England  for  refusing  to  pay  tlie 
d  i vidends.  The  defendants  pleaded,  deny- 
ing that  plaintiff  was  proprietor  of  tlie 
stock  in  manner  and  form,  &c. :  and  their 
defence  in  fact  was  that,  before  the  divi- 
dends became  due,  the  stock  had  been 
transferred  out  of  plaintiff's  name.  Issue 
being  joined,  and  notice  of  trial  given. 

The  court,  on  modon,  made  an  order 
that  the  plaintiff  should  be  at  liberty  to  in- 
spect that  particular  entry,  in  the  transfer 
book  at  the  Bank,  which  related  to  the 
transfer  of  the  stock  in  question ;  but  not 
any  other  part  of  the  Bank  books. 

A  party  having  executed  a  transfer  of 
stock  in  the  form  prescribed  by  stat.  116. 
4  &  1  W.  4,  c.  13,  s.  13,  cannot,  in  an  action 
against  the  Bank,  dispute  the  title  of  the 
transferee  on  the  ground  that  he  has  not 
subscribed  an  acceptance  of  the  transfer  as 
directed  by  that  clause.  FotLer  v.  'BoMtk  of 
England,  689. 

VII.  Documentary :  proper  custody. 
Of  attorney  virtually  for  both  parties. 

A  deed  more  than  thirty  years  old, 
creating  a  term  which  attended  tlie  inheri- 
tance, was  produced  from  the  custody  of 
the  plaintiff^s  attorney.  Plaintiff  was  ad- 
ministrator to  the  trustee  of  the  term. 
There  was  evidence  that  the  attorney  had 
acted  for  the  family  of  the  defendants,  who 
were  beneficially  interested  in  the  premises 
to  which  the  deed  related,  and  it  was  not 
shown  for  whom  the  attorney  held  the  deeds. 
Held^  tliat  there  was  sufficient  prirn^  facie 
evidence  of  proper  custody.  Doe  dem. 
Jacobs  V.  PhiUipt,  158. 
YIIL  Judicial  documents :  generally. 

1.  As  evidence  of  the  preliminary  pro- 
ceedings  recited   therein,    161.     Laitd- 

J.ORO  AlTD  TlKANT,  X.   1. 

2.  As  referred  to  by  the  judge  to  refresh 
his  memory,  508.    Adoitioit. 

IX.  Judicial  documents :  coroner's  inquisition. 

1.  Used  by  coroner  to  refresh  memory, 
validity  of  the  inquisition  immaterial, 
508.    Additxox. 

2.  As  evidence  of  name  applied  to  mur- 
dered person,  508.    Addition. 

X.  Judicial  documents :  orders. 

1.  Distinction  between  order  of  court  and 
order  of  judge  acting  as  an  individual 
justice,  161.  Lavdlobh  aitd  Tixavt, 
X.  1. 

2.  When  not  proved  by  certificate,  161. 

XtAVOLOmO  AVD  TxifAHT,  X  1. 


XL  Judicial  documents:  certificate  of  clerk 
of  assize. 
When  not  proof  of  an  order,  161.     Laitd 

LORD  Airs  TSXAITT,  X.  1. 

XII.  Judicial  documents :  records  by  justices, 
as  evidence  of  proceedings  therein  re- 
cited,   161.       LAVDLOmD    AXD    TsiTAirT, 

X.  1. 

Xni.  Depositions:  taken  under  bill  to  per- 
petuate testimony. 

1.  A  party  claiming  to  have  been  the 
owner  of  lands,  by  virtue  of  a  cession  to 
him  from  A.,  since  deceased,  offered  &vi 
dence,  before  any  other  proof  of  the  cession, 
that  A.  actually  managed  the  property, 
and,  while  so  managing,  declared  that  he 
did  so  in  tlie  name  of  the  now  claimant 
Held,  (p.  243,  &c.,)  admissible  evidence. 

On  petition  of  right,  a  commission  issued, 
and  an  inquisition  was  thereupon  found 
and  returned  into  Chancery.  Before  any 
further  proceeding,  the  suppliant  filed  a 
bill  against  the  Attorney-General  to  per- 
petuate testimony,  reciting  the  petition.  A 
commission  to  examine  witnesses  issued 
thereupon.  The  suppliant  proposed  to  tlie 
crown  to  join  in  tlie  commission :  but  the 
crown  did  not  consent ;  and  the  commission 
issued  ex  parte.  The  crown  having  tra- 
versed the  inquisition,  and  the  record  being 
sent  into  this  court:  Held,  (p.  244,  &c.,) 
that  depositions  taken  under  tlie  commission 
to  examine  witnesses  were  admissible  evi- 
dence on  behalf  of  the  suppliant,  where 
the  deponents  were  without  the  jurisdiction 
of  the  court 

Evidence  being  offered  to  prove  the  law 
of  inheritance  at  a  particular  time  in  Alsace, 
one  of  the  witnesses  called  for  that  purpose, 
a  French  lawyer  practising  in  Alsace, 
stated  on  cross-examination  that  the  feudal 
law  bad  been  put  an  end  to  in  Alsace,  de 
facto,  "  by  the  torrent  of  the  French  Revo- 
lution," and  that  there  was  a  decree  of  the 
French  National  Assembly  to  that  effect,  of 
4th  August,  1789;  and  he  said  that  he  had 
learned  this  fact  in  the  course  of  his  legal 
studies.  Held  (p.  246,  &c.)  admissible  evi- 
dence, though  no  other  proof  was  given  of 
the  contents  of  the  decree.  Per  Lord  Den- 
man,  C.  J.,  Williams  and  Coleridge,  Js. 
Dissentiente  Patteson,  J. 

B.  presented  a  petition  of  right  to  the 
queen,  claiming  certain  money  of  the  crown 
upon  the  facts  therein  suited,  and  praying 
that  the  crown  would  order  right  to  be 
done,  that  the  royal  declaration  should  bo 
endorsed  on  the  petition  to  that  effect,  the 
petition  referred  to  the  Court  of  Chancery 
and  duly  received  and  enrolled,  and  the 
Attorney-General  required  to  answer  it, 
and  that  the  suppliant  might  prosecute  hi« 
complaint  against  him  and  such  other  per- 
sons as  need  ought  require,  and  have  leave 
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to  make  Lim  and  them  parties,  and  pray 
to  obtain  relief.  The  queen  referred  the 
petition  to  the  Court  of  Chancery ;  and  the 
Chancellor  endorsed  **  Let  right  be  done :" 
and  thereupon  that  court,  by  letters  patent, 
appointed  W.  and  others  to  inquire,  upon 
the  oath  of  jurors,  of  the  truth  of  the  matters 
in  that  petition :  W.,  &c.  returned  into  the 
Court  of  Chancery  an  inquisition  taken  ac- 
cordingly; and  finding. 

That  B.  was  the  eldest  son  of  a  noble- 
man who  married  an  English  woman  in 
England,  and  that  the  father  was  bom  in 
Germany,  and  B.  in  England.  That,  before 
and  since  the  peace  of  Westphalia,  the  lord- 
ship and  land  of  Sultz,  in  Lower  Alsace, 
was  an  ancient  fief  descendible  in  the  male 
line.  Tliat  in  1786,  the  line  of  feudatories 
having  failed,  it  belonged  to  the  Archbishop 
of  Cologne  to  appoint  a  new  line  of  feud- 
atories ;  and  that  he  nominated  the  father 
of  B.,  who  was  invested. 

That,  before  the  treaty  of  Munster,  Lower 
Alsace  formed  part  of  the  Empire  of  Ger- 
many. That,  by  that  treaty,  the  Emperor 
of  Germany  ceded  to  the  King  of  France 
all  his  rights  and  those  of  the  Empire  in 
Lower  Alsace,  subject  to  a  proviso  that 
France  should  leave  the  then  feudatories  of 
Sultz  in  the  liberty  and  possession  they  had 
heretofore  enjoyed  as  immediately  depend- 
ent upon  the  Empire.  That  the  treaty 
was  ratified  by  subsequent  treaties,  the 
last  named  being  that  of  Versailles  between 
England  and  France  in  1783. 

That,  in  1791,  B.'s  father  ceded  his  rights 
to  6.,  who  was  then  fourteen  years  old. 

That,  in  1793,  E  and  his  father  left 
Sultz,  and  took  refuge  in  the  Austrian 
army.  Tliat  afterwards,  in  the  same  year, 
it  was,  by  the  French  Department  of  the 
Lower  Rhine  (in  which  Sultz  was)  de- 
creed that  B.  and  his  father  should  be  de- 
clared emigrants,  and  all  their  property 
confiscated,  in  order  to  its  being  sold  or 
alienated,  agreeably  to  the  laws  relating  to 
emigrants.  That,  in  pursuance  of  the  de- 
cree, the  lordship  and  lands  of  Sultz  were 
seized  as  confiscated  by  the  persons  then 
exercising  the  powers  of  government  in 
France,  and  were  thenceforward  treated 
as  national  property,  and  part  thereof  was 
sold  under  the  authority  of  the  French 
govermnent,  and  the  residue  continued  in 
the  possession  of  that  government  until 
af\er  the  restoration  of  the  house  of  Bourbon 
in  1814  and  1815. 

That,  by  the  treaty  of  Paris  between 
Great  Britain  and  France,  1814^  it  was 
stipulated  that  commissioners  should  ex- 
amine the  claims  of  his  Britannic  m^esty's 
■ubijects  upon  the  French  government  fbr 
the  value  of  movable  or  immovable  pro- 
perty unduly    (indAment)  confiscated   by 


the  French  authorities,  loss  of  debts,  or 
other  property  unduly  detained  nnd«r 
sequestration,  since  1792.  That,  by  tbo 
treaty  of  Paris  between  Great  Britain  and 
France,  20th  November,  1815,  incorporatiiig 
s  Convention  of  that  date,  it  was  provided 
that  British  subjects  having  claims  against 
the  French  government,  who  had,  in  ocm- 
travention  of  the  after-mentioned  treaty  of 
commerce,  and  since  1st  January,  1793, 
Bufiered  in  consequence  of  confiscation  or 
sequestration  decreed  in  France,  and  theii 
heirs  and  assigns,  subjects  of  his  Britannio 
majesty,  should,  conformably  to  the  treaty 
of  1814,  be  indemnified  and  paid,  after 
their  claims  should  have  been  recognised 
as  legitimate,  and  the  amount  fixed,  as 
after  expressed:  namely,  that  the  claima 
of  such  subjects  arising  from  laws  made  by 
the  French  government  or  any  other  claiai 
whatsoever  (with  an  exception  not  com- 
prising B.'s  case)  should  be  liquidated  aikl 
fixed,  and  a  sum  be  inscribed  in  the  great 
book  of  the  public  debt  of  France,  as  a 
guarantee  fbr  the  claimants,  and  further 
sums  be  furnished  if  necessary:  three 
calendar  months  to  be  allowed  to  claino- 
ants  resident  in  Europe  to  present  their 
claims ;  and  those  of  British  subjects  to  be 
examined  according  to  a  mode  directed. 
That,  by  the  treaty  of  commerce  of  1786, 
in  case  of  rupture  between  England  and 
France,  the  subjects  of  either  reading  in 
the  territory  of  the  other  were  to  be  allowed 
to  continue  residence  undisturbed  while 
they  conducted  themselves  legally,  and, 
if  ordered  to  withdraw,  should  have  twelve 
months  to  do  so,  with  their  property,  if 
they  did  not  conduct  themselves  contrary 
to  public  order. 

That,  in  December,  1815,  M.  and  others 
were  appointed,  under  the  great  seal,  com- 
missioners of  liquidation,  arbitration  and 
deposit,  to  execute  the  convention.  That, 
on  12th  January,  1816,  B.  transmitted  his 
claim  to  the  Prime  Minister  of  France, 
who  received  it  on  9th  February,  1816,  but 
stated  that  he  considered  it  inadmissible. 

That,  by  a  Convention  between  Great 
Britain  and  France,  April,  1818,  it  was 
agreed  that,  to  effect  payment  of  capital 
and  interest  due  to  British  subjects,  whkh 
had  been  claimed  under  the  ConventioQ  of 
1815,  an  atmuity  of  three  millions  of  ftaacs 
should  be  inscribed  in  tlie  great  book  of  the 
public  debt  of  France. 

That,  by  stat  59  G.  3,  c.  31,  reciting 
that  the  commissioners  had  registered  the 
claimants  who  presented  themselves  with- 
in the  period  prescribed  in  the  Conventioa 
of  1815,  and  had  paid  certain  sum^.  and 
that  three  of  the  said  commissionens  by 
commission  under  the  great  seat  dated 
1818,  had  been  appointed  conuniasionen 
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of  liquidation,  arbitration,  and  award,  to 
act  on  behalf  of  his  majesty  in  England,  to 
consider  tlie  claims  of  British  subjects  pro- 
perly presented,  and  the  remaining  com- 
mbsioners  had   been  appointed  commis- 
sioners of  deposit  to  receive  the  inscriptions 
from    the    French    government;    it    was 
enacted  that  the  commissioners  of  liquida- 
tion should  apportion   and  distribute  the 
nuns  provided  by  France,  and  order  them 
to  be  paid  to  the  claimants  who  had  duly 
registered,  in  full  if  the  sums  paid  were 
sufficient,  in  part  if  insufficient:  the  rejec- 
tion of  claims,  subject  to  appeal  to  the  privy 
council,  to  be  final,  and  a  discharge  of  both 
governments  in  respect  of  any  registered 
claim  ;  that  unappropriated  sums  inscribed 
in  the  great  book  of  France  might,  by  the 
commissioners    of   deposit,    on    receiving 
directions  from   the  English  Secretary  of 
State  for  Foreign  Affairs  or  the  Commis- 
sioners of  the  Treasury,  be  sold,  and  the 
proceeds  transferred  to  the  commissioners 
of  liquidation,  to  be  invested  in  public  secu- 
rities, £ot  the  purpose  of  being  applied  to 
liquidate  claims,  or,  if  all  were  liquidated, 
to  such  purposes  as  the  Commissioners  of 
the  Treasury  should  direct;  and  tliat  the 
public   securities   should  be  deposited   in 
the  Bank  of  England  in  the  names  of  tlie 
commissioners  of  liquidation,  and  the  pro- 
duce paid  lor  the  purposes  in  the  act  speci- 
fied. 

That  R's  name  and  claim  were  not  regis- 
tered till  after  the  passing  of  the  statute. 

Tliat,  after  all  the  registered  claimants 
were  paid,  a  surplus  of  482,000/.  had  re- 
mained with  the  commissioners  of  deposit, 
of  which  200,0002.  had  been  applied  to 
satisfy  claims  tendered  after  die  time  men- 
tioned in  the  Convention  of  1815,  and  ad- 
mitted under  the  auUiority  of  the  Commis- 
sioners of  the  Treasury  given  in  May,  1 826 ; 
and  Uie  residue  was  paid  into  the  bank  on 
the  government  account  by  direction  of  the 
Treasury  under  stat  59  G.  3,  c.  31. 

That  B.'s  property,  lost  as  nlx}ve  with 
interest,  was  of  the  value  of  364,000/. 

The  Attorney-General  having  traversed 
the  matters  of  the  inquisition,  and  a  verdict 
on  the. traverse  being  found  for  B. : 

held  (on  cross  motions,  to  enter  the  ver- 
dict for  the  suppliant,  and  to  enter  judg- 
ment for  the  crown  non  obstante  veredicto,) 
That  no  right  against  the  crown  appeared 
upon  die  inquisition,  (p.  270,  &c.)  For 
Ihat, 

Assuming  (1)  a  petition  of  right  to  be 
ipaintainable  for  money  claimed  as  debt  or 
damages ;  and 

Assuming  (*^)  that  B.  was,  for  the  pur- 
poses of  this  petition,  a  British  subject : 

First,  No  undue  confiscation  was  alleged 
•o  as  to  satisfy  the  condition  of  the  treaties 
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of  1814  and  1815,  nothing  being  showu 
but  an  adjudication  by  a  French  tribuiul, 
which  this  court  could  not  see  to  be  con- 
trary to  the  law  of  France,  or  pursuant  to 
any  law  which  this  court  could  pronounce 
void  as  against  British  subjects. 

Secondly.  It  did  not  appear  that  R*8 
claim  had  been  admitted  and  ascertained 
according  to  the  treaties,  his  name  not 
having  been  registered  within  the  period 
provided  for  by  the  Convention  of  1815, 
and  no  order  appearing  to  have  been 
given  by  the  Treasury  to  inquire  into  B.*s 
claim,  or  any  request  made  to  them  for 
such  order;  and,  further,  it  not  appearing 
that  no  other  claimant  might  possibly  come 
in  for  the  surplus ;  and  the  inquisition  not 
showing  whether  or  not  any  inquiry  had 
been  made  by  the  commissioners  of  liquida^ 
tion  into  the  merits  of  6.*s  claim. 

Thirdly,  That  the  queen  could  not  bo 
said  to  have  received  tlie  money,  the  find- 
ing in  the  inquisition,  that  die  surplus  had 
been  paid  into  the  Bank  of  England  on 
the  government  account,  not  shewing  that 
the  sovereign  had  received  a  personal 
benefit  from  it     Baron  dt  Bodtt  Cate^  208. 

2.  Identity  of  cause,  208.     Ante,  1. 

3.  Identity  of  parties,  208.     Ante,  1. 

4.  Opportunity    to    cross-examine,    208. 
Ante,  1. 

XIV.  Depositions :  of  witnesses  without  thtt 
jurisdiction,  208.    Ante,  XIII.  1. 

XY.  Docmnentary :  inferences  from  formal 
parts. 

As    to    place    of   drawing    check,    675. 
Bills,  V.  1. 

XYI.  Recitals. 

1.  In  records,  161.    Landlord  ahd  Txv- 

▲ITT,  X.  1. 

2.  Of  official  character  in  which  parties 
execute,  169.    TumiiFiKX,  I. 

XVII.  Acts  of  foreign  state. 

Contents  of  decree  of  national  assembly, 
208.     Ante,  XIII.  1. 

XVIII.  Secondary. 

Not  from  presumption,  without  search,  576. 
Post,  XIX.  1. 

XIX.  Presumption :  from  possession. 

1.  What  link  in  tide  it  does  not  supply. 

On  the  trial  of  an  ejectment,  the  lessor 
of  the  plaintiff  claimed  as  assignee  of  a 
term  of  909  years,  which  was  traced 
from  J. 

A  conveyance  was  proved,  by  whii'h  M. 
assigned  the  term  to  J.  more  than  fifty 
years  before  the  trial ;  and  J.  was  shown 
to  have  had  possession  thenrv^forward ; 
and  it  was  proved  that  possession  had 
been  in  parties  claiming  through  J.  down 
to  a  time  within  a  few  years  of  the  trial. 

It  also  appeared  that,  before  the  con- 
veyance to  J.,  W.  had  released  tlie  teim 
to  M.,  by  a  deed  reciting  the  will  of  E^  a 
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party  entitled  to  the  temi,  under  which  W. 
and  M.  each  asserted  an  interest  Probate 
of  the  will  was  not  put  in ;  and  no  proof 
was  siven  of  search  &}t  it  It  did  not  ap- 
j>ear  that  W.  was  not  the  party  entitled  to 
the  term,  in  case  of  the  intestacy  of  £. 

Held, 

(1.)  That  a  jury  were  not  entitled  to  pre- 
sume that  probate  of  such  will  as  was  re- 
cited in  the  deed  of  release  had  been 
granted :  And  therefore  that  the  tide  to  the 
term  was  not  traced  from  W.  to  M. 

(2.)  That  upon  showing  cause  against 
a  rule  for  a  new  trial,  afler  a  verdict  for  the 
lessor  of  the  plaintiff,  it  was  not  competent 
to  him  to  aluindon  his  claim  of  the  tenn, 
and  insist  that,  independently  of  the  will, 
the  jury  might  presume  an  estate  in  fee 
from  the  possession.  Doe  dem.  Woodkouae 
V.  Powea,  576. 
;2.    From  user   more   extensive  than  old 

lease. 

Declaration  for  obstructing  a  wharf  of 
which  plaintiff  was  possessed ;  plea,  tra- 
versing such  possession :  issue  thereon. 

Plaintiff  having  proved  sixty  years  gene- 
ral user,  defendant  proved  that,  thirty  years 
before  the  trial,  the  parties  through  whom 
plaintiff  claimed  had  accepted  a  lease  of 
adjoining  land,  containing  a  grant  of  the 
use  of  tlie  land  in  question,  as  the  same  had 
been  theretofore  used  by  the  lessees  as  a 
sawpit  and  for  laying  timber. 

JSeidy  that  the  jury  might  nevertheless, 
from  the  general  user,  infer  that  plaintiff 
was  possessed  of  the  land  absolutely  at  the 
time  referred  to  in  the  pleadings.  Page  v. 
Hatchet^  593. 
'£X.  By  proof  of  exercise  of  office. 

1.  Inference  upwards. 

The  fact,  that  a  party  did  a  {^articular 
act  (as  signing  a  land-tax  assessment)  in 
an  official  capacity,  may  be  proved,  not  only 
by  showing  that  he  exercised  the  office  be- 
fore or  at  tlie  period  in  question,  but  also 
by  evidence  (limited  to  a  reasonable  time) 
of  his  having  exercised  it  afterwards.  Doe 
dem.  HopUy  v.  Youngs  63. 

2.  In  ejectment  in  demise  of  parish  officer, 
1037.    Poor,  VL  5. 

XXI.  Opinion. 

Of  foreign  lawyer  on  a  historical  factafl^t- 
ing  the  law  of  his  ooimtry,  208.    Ante, 

xin.  1. 

XXII.  Declarations. 

By  person  managing  property,  208.  Ante, 
XIII.  1. 

^DOII.  Effect  of  prooi: 

Partial  prooi;  020.    Pisa,  L 

.KXIV.  In  particular  oases. 
I.  Relief  as  evidence  of  settlement,  108. 
Pooa,  XIV.  1. 


2.  Payment  of  interest,  as  proof  of  principal 
being  due,  115.    ImraKxar,  IL  1. 

3.  Of  lessors  being  turnpike  trustees,  179. 

TUBITPIKX,  L 

4.  Of  foreign  law,  208.    Ante,  XIH  L 

5.  Of  decree  of  French  natioaal  assembly, 
208.    Ante,  XHI.  1. 

6.  Of  inducement  in  information  for  libel 
imputing  murder,  508.    Ansirioir. 

7.  Of  name  applied  to  person  murdered, 
308.    Additiov. 

8.  Of  authority  to  publish  libel  in  a  news- 
paper, 533.     DSFAXATIOH,  T.  1. 

9.  Of  probate  to  assignor  of  term,  576 
Ante,  XIX.  1. 

10.  Of  possession  of  wharf,  593.  Ante, 
XIX  2. 

11.  Of  attorney  having  directed  wrong 
levy,  677.    ArrornxxT,  DC  1. 

12.  Of  chargeabili^,  889.    Pooa,  XDL  6. 

13.  Of  documents  having  been  in  evident 
before  removing  justices,  889.  Pcwm, 
XIX.  6. 

14.  Of  identity,  on  face  of  documents,  869. 
Poem,  XIX.  6. 

XXY.  Variance,  966.    Coxpositiov,  L 

EXAMINATION. 
I.  Of  attorneys,  630.    Rxovla  Gxitxbaiis. 


IL   With  a  view  to  removal,  410. 
XVL 

EXCEPTION& 

I.  In  charter-party,  467.    CaAmrxK-PASTT,  L 
IL  Negativing,  467,  471.    CajLmTXK«A«TT,  L 

EXCUSE. 

What  is  matter  of. 

Custom,  294.    Dx  IjrjuxiA,  L 

EXECUTION. 
L  Immediate. 

Since  the  general  nde,  Trin.  4  Viot,  when 
a  judge  cenifies,  under  stat  1  W.  4,  c  7,  a.  2, 
for  immediate  execution,  the  plaintiff  may 
sign  judgment  and  take  out  execution,  not 
only  without  a  four  day  rule,  but  witlMiiit 
delay.  AUxamier  v.  WHOiaaM^  931. 
IL  Rule  for. 

When  unneeessary,  931.    Ante,  L 
III.  Writ  generally. 

1.   Responsibility  ^r  fidse    endorsement 
677.    Attobvxt,  IX.  1. 
.  2.  Levied  on  wrong  person,  wbo  liable  in 
trespass,  677.    Attoutst,  IX.  1. 

EXECUTORS  AND  ADMINISTRATORSL 

I.  Probate. 
When    not   x^resumed,   576.     Ermsvo 
XIX  1. 
IL  Pleading:  set-off. 

1.  In  action  against  executor. 

To  assumpsit  against  an  exeentor,  on  an 
account  stated  by  him  as  executor,  a  set-off 
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for  debts  dnejrom  plaiatifif  to  testator  ia  hia 
lifetime  may  be  pleaded.  So  held  on  de- 
murrer to  the  replication. 

The  plea  .avaaed  thax  the  debt  set  off 
MtLS  equal  in  amount  to  the  damages  sus- 
tained by  the  breach  of  the  promises.  The 
plaintiff  replied  as  to  14932.,  parcel  of  the 
set-off,  the  Statute  of  Limitations ;  and  fur- 
ther replied  that  plaintiff  was  not  indebted 
to  testator,  or  defendant  as  executor,  beyond 
the  14932.,  modo  et  farm4 ;  with  a  single 
conclusion  to  the  court  as  to  the  whole  re- 
plication. HUd^  on  demurrer,  a  bad  con- 
clusion. 

Qfuarty  whether  the  replication  was  bad 
for  duplicity.    SlakaUy  v.  SmaUwood^  538. 

Conclusion  of  replication,  538.     Ante,  1. 
III.  Evidence. 

Probate  when   not  presumed,  576.     Eti- 

SlITGl,  XIX.  1. 

EXEMPTION. 

L   Claim  must  be  dearly  made  out,  729. 

PooB,  VIII.  3. 
H.    Claim    of    by    mere    statement,    640. 

CaumcH,  I.  1. 

EXPENSES. 
L  LegaL 

1.  Of  witness,  326.     Poor,  II.  1. 

2.  See  also  Cokts. 

n.    Of  feeding    aninoal    impounded,    811. 
DisTnxss,  I.  1. 

EXPERT  WITNESS. 

As  to  historical  f%cts  affecting  foreign  law, 
208.    EviDxvcuB,  XUI.  1. 


EXPULSION. 
From  dwelling-house,  757.  Nuisakcx,  L 

EYBE. 
Chief  Justice  in,  981.    Ameitdxist,  L 
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FEES. 
L    In    misdemeanor,   7S.    CLimK    ov 

PXACS,  L 

II.  By  whom  to  be  paid,  75,  92.     Cx. 

THS  PXACK,  I. 

III.  On  admittance  to  copyliolds,  526. 

PTHOLD. 

FEE^IMPLE. 
Common  limitations  to  bar  dower,  429. 

KCITT,  I. 

FEUDAL  LAW. 
Ja  Alsace,  208.    Erarairei,  XIIL  1. 

FIERI  FACUS. 
Exictmov. 


THB 

or 
Co- 


Air- 


yiSHEBY. 
L  Several. 

1.  How  described. 

A  declaration,  reciting  that  defendant 
had  been  summoned  .to  answer  plain* 
tiff  in  an  action  of  trespass,  charged  that 
defendant,  with  force  and  arms,  broke  and 
entered  a  fishery,  to  wit,  the  sole  and  ex- 
elusive  fishery  of  plaintiff,  in  a  ceitain  part 
of  a  river  then  flowing  and  being  over  the 
soil  of  one  F.,  and  then  fished  for  fish  in 
the  said  fishery  of  plaintiff,  and  the  fish  of 
the  said  fishery  of  plaintiff,  tliere  found, 
and  being  in  the  said  fishery,  chased  and 
disturbed :  Conclusion,  contra  paoem. 

Heldj  on  motion  in  arrest  of  judgment, 
after  verdict  for  plaintiff: 

(1.)  That  the  declaration  was  shajped  in 
Uespass. 

(2.)  That  (SembU)  trespass  lies  for 
breaking  and  entering  tlie  several  finery 
of  A.  on  the  soil  of  B.     But 

C3.)  That  the  words** sole  and  exolnsive 
fishery"  were  not  equivalent  to  « several" 
fishery;  and  that  no  cause  for  an  action  of 
trespass  appeared.    Bolford  v.  Bailey^  1000. 

2.  In  alieno  solo,  1000.    Ante,  1. 

3.  Trespass  for    breaking   and    entering, 
1000.     Ante,  1. 

IL  Sole  and  exclusive. 
Not  necessarily  the  same  as  several,  1000. 
Ante,  I.  1. 

III.  Free  fishery,  1000.    Ante,  1. 1. 

IV.  Pleading. 

Trespass  for  breaking  and  entering,  1000. 
Ante,  L  1. 

V.  Proceedings   before  justices.     Chyfin    v. 
EUii,  149,  n. 

FIXTURES. 

Effect  of  annexation  on  the  property  in  tha 
chattel. 

When  a  chattel  has  been  annexed  by  its 
owner  to  another's  freehold,  but  may,  with- 
out ii)iury  to  the  freehold,  be  severed,  it  is 
not  necessarily  to  be  inferred  from  the  an- 
nexation that  such  chattel  becomes  the 
property  of  the  freeholder.  Whether,  in  a 
particular  ease,  it  has  become  so  or  no^ 
may  be  a  question  on  the  evidence;  and  a 
jury  may  infer,  from  user  or  other  circum- 
etaneee,  an  agreement,  when  the  diattel 
was  annexed,  that  the  original  owner 
should  have  liberty  to  take  it  away  again. 
Wood  V.  HewiU,  dl3. 


FORBEARANCE. 

I.  On  bills,  489,  500.    Bius,  X, 

II.  To  municipal  corporation,  926.     StatutBi 
XLIIL2. 


I. 


TQOCE. 

L  How  alleged  in  pleading,  757. 
LI.  1000.    FiwuT.Ll. 


Ntmura^ 
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IL  Plea  of  resistance  to^  197.     Puuonrs, 
XXVIIL4. 

FOREIGN  GOVERNMENT. 

L  Endorsement  of  bills  to,  24.    Bills,  YL  1* 
U.  Effect  of  subversion,  24.    Bills,  VL  1. 

FOREIGN  LAW. 
Evidence  of,  208.    Evidbvcx,  Xm.  1. 

FOREIGN  PRINCE. 
Description  of;  508.    Adbitioit. 

FOREST. 
I.  Ldcenae  to  hunt,  when  partly  void,  981. 

AXXVDXBJTT,  L 

n.  Enrolment  by  verderers,  981.    AxEirih 

XIHT,  I. 

IIL  Mandamus  to  verderers  to  enrol  license, 

when  it  does  not  lie,  981.    Axnraxxzrr,  I. 

lY.  Court    of   attachments,    981.      Axura- 

XXHT,  L 

V.  Chief  justice  in  Eyre,  981.  AxxirnxxaT,  I. 

VI.  Pleading.    Replication  De  ipjuri&  to  jus- 
tification under  a  custom,  294.    De  mfuria. 

FORFEITURE. 
Page  973.    Lavolobd  akd  Txkaitt,  YI.  1. 

FORM. 

Statutory,  102.    CoirvicTioir,  III.  2. 

FORMS. 

I.  On  petition  of  right;  208. 

II.  On  demise  of  turnpike  tolls,  169.    Tubv- 
PIKX,  L 

FOUNDATION. 

Of  a  private  nature,  946.     Quo  Waxbax- 
TO,  L 

FRANCE. 

Decree   of   national   assembly,  208.     Evi- 
surcK,  XUL  1. 

FRANCHISE. 

Of  a  private  nature,  946.    Quo  Waxxax- 
TO,  L 

FRAUD. 
In  title  of  patent,  1044.    Patbxt. 

FREEHOLD. 

L  Freehold  interest,  how  to  be  granted,  757. 

NuisAXCX,  L  1. 
IL  Fixtures,  913.    Fixruxss. 


GOOD  FAITH. 
Bona  fides,  1020.    Justick,  IY.  1. 

GOYERNMENT. 
Account  with  Bank  of  Bkigland,  208.    En- 

Bxxcx,  xm.  1. 

GRANT. 

Without    deed,   invaUdity    of;    757. 
iAXCX,  L  1. 

GRIEYANCE. 

In    an    order    of    removal,    623. 
XXIY.l. 

GUARDIAN. 

L  Of  inftnt    Paxxkt  axd  Child 
IL  Of  Poor  law  union.    Poox,  L 


Ifuz- 


Stogk. 


FUNDS,  PUBLIC. 


GENERAL  ISSUR 

In  trover,  908.    Txovbx,  IIL  1. 

GENERALITT. 
In  title  of  patent,  1044.    Pativt. 


HEIR 
ScL  fiL  against,  119.    Scixi  yacias,  L 

HIGHWAY. 
L  Surveyor. 

1.  Negligence  in  not  removing  gravel,  286. 
AcTiox,  IL  1. 

2.  When  entitled  to  notice  of  action,  28€l 
AcTiox,  IL  1. 

IL  Turnpike.    Tuxxyiks. 

HOLY  ORDERS. 

Canon     against     relinquishment,   640,    72. 
Chuxcb,  L  1. 

HORSES. 

Keep  ot,  when  impounded,  811.    DxsTmniy 
L  1. 

HOSPITAL. 

When  a  firanchise  of  a  private  nature,  946> 
Quo  Waxxaxto,  I. 

HOUSE. 

I.  License  to  erect,  when  bad  as  not  being 

by  deed,  757.    Nuisakcb,  L  1. 
IL  Nuisance  to  right  of  common  by  erecting, 

757.    NuisAXcx,  L  1. 
III.  Pulling  down,  when  fiunily  dierein,  757. 

NuiiAXCx,  L  1. 

HUNTING. 

License    to    hunt    in    lojral    ibcesc,     98L 
AnxoxBXT,  L 

HUSBAND. 
Baxox  axb  Fxxx. 


IDENTITY. 

L  Of  parties,  208.    Evidxxcb,  XHI.  1. 

II.  Of  cause,  208.     Evidxxck,  XIIL  1. 

III.  Of  libel  authorized  with  libel  published, 
533.    DxpAXATiox,  Y.  1. 

IY.    On    face    of  dooionents^    889. 
XIX.  6. 
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Y.    Identification  of  document  already  in  | 

court. 
Certiorari  for  the  purpose,  43.  Tiths,  I.  2. 

ILLEGALITY. 
Of  trading  to  a  hostile  port,  781.    Ivsum- 
▲vex,  I.  1. 

IMPOSSIBILITY. 

L  By  act  of  the  other  party,  368.   Mabbiasi, 

L  1.    371.    CoHTBACT,  XIL  2. 
n.  Of  trading  to  a  hostile  port,  781.    Ivsvb- 

ABCX,  I.  1. 

INCORPORATION. 
Of    defamatory     matter,      823.     Dwama- 

TIOB,  I. 

INDEMNIFICATION. 

Under    treaties    with    foreign   states,   20S. 
Eyisxvcx,  Xin.  1. 

INDICTMENT. 


I   Indictable  offence. 

1.  Maltreatment  of  child  or  lunatic  by  per- 
'    son  having  the  custody;  what  must  be 

alleged. 

An  indictment  charged  that  leWfe  a  person 
of  unsound  intellect  was  under  the  care  of 
defendant,  defendant  treated  such  person 
improperly  and  neglectfully  in  certain  stated 
particulars. 

Held  not  to  be  a  substantive  charge;  and 
judgment  was  arrested. 

Another  count  charged  that  the  same 
person  was  the  illegitimate  child  of  defend- 
ant, a  female,  who  had  means  for  the  com- 
ibrtable  support  and  maintenance  of  both, 
whereupon  it  became  her  duty  to  take  pro- 
per care  of  him ;  but  that  she  did  not  take 
proper  care  of  him,  but  kept  and  confined 
him  in  a  dark,  cold,  and  unwholesome 
room,  neglected  to  provide  him  with  proper 
clothing,  permitted  him  to  become  dirty, 
allowed  the  room  to  become  foul  so  as  to 
cause  unwholesome  smells,  and  kept  him 
without  proper  air,  warmth,  and  exercise 
necessary  for  his  health,  to  his  damage  and 

peril. 

Judgment  arrested :  first,  because  no  duty 
was  shown ;  secondly,  because  it  was  not 
shown  ihnf  the  conduct  of  defendant  liad  or 
must  ha  vemccasioned  actual  injury.  lUgina 
V.  Pettawi^e§9. 

2.  For  act  done  which  is  prohibited  gene- 
rally by  statute,  though  a  subsequent 
clause  applies  other  specific  penalties, 
883.    Attobjcxt,  V. 

3.  For  disobeying  order  of  restimtion,  161. 
Laxtblobd  aks  Txkabt,  X.  1. 

IL  Form  of  allegation. 
Matter  averred  in  an  allegation  of  time 
whilst,  &C.,  not  a  substantive  charge,  050. 
Ante,  1. 1. 


III.  Substance  of  allegation. 

1.  Showing  duty,  959.    Ante,  I.  1. 

2.  Showing  iujury,  950.    Ante,  I.  1. 

IV.  Addition  of  foreign  prince,  609.    Adm- 

TIOK. 

y.  Negligence  in  preferring,  685.   Attobitxt, 
X.1. 

INDIVIDUAL. 
Libel  not  pointed   against,   823.     Dxfaxa- 
Tiojr,  L 

INDUCEMENT. 
To  informations  for  libel,  proof  of,  608.    A»- 

SITIOB. 

INFANT. 

I.  Minority,  age  of,  340.    Poob,  XV.  1. 

II.  Prosecuting  by  prochein  ami 

An  infant  was  admitted  to  sue  by  her 
fiither  and  next  friend,  on  a  petition  signed 
for  her  by  the  father,  and  on  affidavit  veri- 
fying the  signature  and  stating  that  the  in- 
fant was  only  twenty-one  months  old,  and 
unable  to  write  or  make  her  mark.  Eadt$ 
V.  Booth,  718. 

INFERIOR  COURT. 
Cause  of  action,  how   alleged,  1030.    Dx- 

CLABATIOB,  VIII. 

INFORMATION. 

I.  Quo  Warranto.    Quo  Wabba^tto. 

II.  Criminal. 

1.  Additwn,  508.    ADDinoir. 

2.  For  libel :  evidenoe,  508.    Addition. 

III.  With  a  view  to  summary  conviction.  In 
name  of  attorney  or  solicitor  general,  102. 
CoirvicTiov,  III.  2. 

INFORMER. 
Page  102.    Co^rvicnoK,  III.  2. 

INNUENDO. 
Pages  823,  841.    Dxpaxatiox-,  L  IV.  1. 

INQUISITION. 

Insensibility,  587.     Cobobkb,  I.  1. 
Under   petition  of  right,  208.     EvisxvoB, 
XIII.  1. 


INSENSIBILTTY. 

Surplusage,  when  not  rejected,  687.    Co 
BOBXB,  I.  1 

INSOLVENT  DEBTOR. 

I.  Protection  from  process:  pleading. 

To  an  action  of  debt  upon  simple  con« 
tract,  defendant  pleaded  in  bar,  under  stat. 
6  &  6  Vict.  c.  116,  s.  10,  an  order  for  pro- 
tection. The  plea  stated  only  that  the 
action  was  for  a  debt  contracted  before  tho 
date  of  filing  defendant's  petition  ibr  pro- 
tection from  process  as  afier  mentioned; 
that,  before  the  commencement  of  the  suit, 
he,  under  and  by  virme  of  and  according 

I     to  the  directions  of  the  statute,  presented 
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his  petitkm  for  pitnection  fitym  ptocen  to 
the  Birmingham  District  court  of  Bank- 
ruptcy; ftmt  such  petition  vma  duly  pre- 
sented; and  that  afterwards,  and  before  the 
commencement,  &c^  a  final  order  for  pro- 
tection and  distribution  was  made  by  a 
commissioner  duly  authorized. 

HeU^  on  special  demuirer,  that  the  plea 
did  not  show  enough  to  bring  it  within  the 
requisites  of  the  stamte.     J^kr  y.  SWftfon, 
610. 
II.  Pleading. 

1.  Replication  to  plea  of  set<){f. 

A  discharge  under  the  Insolvent  Debtor's 
Act  cannot  be  given  in  evidence  under  a 
replication  of  NU  JkbH  to  a  pleii  of  set-ofi; 
but  must  be  specially  replied. 

Simbh,  per  Patteson,  J.,  that  slat  1  and 
2  Vict  c.  110,  8.  91,  enabling  persons  sued 
fbr  any  debt  with  respect  to  which  they  are 
endtled  to  the  benefit  of  the  act  to  plead 
generally  that  they  were  duly  discharged 
Recording  to  the  act  by  the  order  of  ad- 
judication, "and  that  such  order  remains  in 
force,  without  pleading  any  other  matter 
specially,*'  extends  to  the  replication  to  a 
plea  setting  off  any  such  debt  Ford  v. 
Dorn/hrd,  583. 

2.  Pleading  the  benefit  of  the  act,  583, 
GIO,  Ante,  I.  II.  1. 

INSPECTION. 

Of  documents^  689.    Evidkitcb,  VL 

INSTRUMENT. 

Operating    both    as    deed    and  will,    714^ 
WnL,l. 

INSURANCE. 

Marine. 

L  Place  of  destination. 
1.  What  is  a  hostile  port 

Assumpsit  on  a  policy  of  insurance  on 
goods,  at  and  ihrni  Liverpool  to  Lintin, 
Hong  Kong,  Macao^  Canton,  &c.,  or  all  or 
any  other  port  or  ports,  place  or  places,  in 
China,  the  East  Indies,  and  the  Indian  and 
China-  seas,  the  Gulf  of  Siam  or  seas  ad- 
jacent, particularly  Manilla  and  Singapore, 
backwards  and  forwaxds,  &&,  with  kave  to 
trafutk^  or  retkqf  the  goods  on  board  the 
same  or  any  other  vessel  or  vessels,  and 
from  such  other  vessel,  &c.,  to  any  other 
vessel,  &C.,  at'  or  off  Singapore,  Manilla, 
Macao,  &«.,  or  elsewhere  in  the  Canton 
river,  or  on  the  coast  of  China,  or  in  the 
China  seas  or  Gulf  c€  Siam,  or  seas  -a^iacent, 
fbr  Canton,  Manilla,  Singapore,  or  any  other 
of  the  {X)rt8  or  places  aforesaid,  and  with 
leave  for  tlie  ship  named,  or  an$  othar  wisely 
i[c.  OH  board  whick  the  goods  might  hoot  been 
tranukipped,  to  proceed  from  any  port,  &c., 
in  China,  the  China  seas  or  seas  adjacent, 
particularly  the  before-mentioned  ^  places^  to 
<iny  other  parte  or  placee  in  Chma^the  Eatt 
Imdits,  or  the  Indiem  or  China  uae  or  mu 


at(facent,  and  dmkarge  tht  goedt  at  izfiy  or 
etUof  the  eaid  placee,  or  remain  at  the  soma 
uatU  it  ehoidd  be  deemed  eaepedieat  to  proatd' 
to  the  port  or  place  of  diecharge:  continuing 
the  risk  by  land  and  water  untU  the  goods 
eh&aki  be  arrived  at  their  final  port  ef  deoti^ 
itaJtion,  and  including  all  risk  of  boats^  Itc^ 
and  of  transshipment  as  above-mentic«ie<L 
Premium  5  guineas,  to  return  50f .  per  cent 
if  the  vessel  dischai^ed  at  Manilla  direct 
or  at  a  port  in  China  in  the  usual  coarse, 
the  port  being  open,  or  60t.  percent  if  she 
discharged  at  Singapore  direct  •  The  connt 
alleged  a  loss  by  perils  of  the  seas  before 
the  goods  were  landed  at  their  final  place 
of  destination. 

Plea.  That  the  ship  arrived  at  Hong 
Kong  on  the  coast  of  China,  and  that,  while 
she  lay  there,  by  reason  that  she  oould  not 
safely  proceed  to  any  usual  port  or  place 
of  dischaiire  in  China,  it  was  agreed  by  the 
agents  of  the  assured  that  the  goods  should 
be  finally  discharged  at  Hong  Kong,  and 
thereupon  they  were  by  the  said  agents 
discharged  out  of  the  said  ship  into  another 
ship,  being  a  receiving  ship  appointed  by 
them  as  a  warehouse  fbr  receiving  and 
storing  the  said  goods:  that  Hong  Kong, 
then  and  before  the  alleged  loss,  became 
the  final  place  of  destination,  and  the  goods, 
before  such  loss,  were  finally  discharged 
and  safely  landed  at  such  filial  place  of 
destination. 

Replication:  That  the  goods  were  not, 
before  the  loss,  discharged  and  safely  landed 
at  their  final  place  of  destination,  in  main 
ner  and  fi>rm,  &c.    Issue  thereon. 

It  appeared  in  evidence  that  the  diip 
named  (the  Penang)  sailed  on  the  voyage 
insured,  and  met  with  a  storm  which 
damaged  the  ship  and  goods,  not,  however, 
rendering  the  ship  unseaworthy.  She 
arrived  at  Macao  in  June,  1 841.  There  was 
no  market  fbr  goods  at  Macao.  Hostilities 
had  taken  place  (but  without  formal  de. 
claration  of  war)  between  the  Chinese  and 
the  English,  who,  in  May,  had  stormed 
Canton.  Before  tiie  Penang  arrived,  ho»> 
tilities  had  been  suspended;  but  peace  was 
not  finally  established  till  August,  1842. 
The  English  naval  commander  on  die 
Canton  station  did  not  prohibit  Bkitish  ships 
from  going  to  Canton,  at  their  own  xisk; 
but  the -Chinese  were  so  much  exasperated 
against  the  English,  that  the  consignees  at 
Macao  of  the  goods  on  board  the  Penang 
deemed  it  unsafe  fbr  her  to  go  to  Canton; 
and  they  chartered  another  ship  fbr  three 
months,  to  accompany  the  Penang  to  Hong 
Kong,  (four  miles  from  Macao,)  in  order 
that  the  goods  might  be  transshipped  and 
examined,  and  might  be  in  a-plaoe  of  safety 
till  they  could  be  sent  to  Canton  or  soma 
other  market  when  circumstances  should 
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permit  Hong  ITong  was  considered  a  safe 
ylaoe  for  this  purpose ;  Mkcao  not  There 
was  no  market  at  Hong  Kong.  Tlie  con- 
signees did  not  intend  either  to  reship  the 
goods  on  board  the  Penang,  or  to  make 
Hong  Kong  the  final  plaee  of  deposit  for 
sale.  The  goods,  aAer  being  transshipped, 
were  lost  on  board  the  second  ship  by  perils 
of  the  Ka».. 

On  a  special  case,  empowering  the  court 
to  draw  such  inferences  as  a  jury  might, 

Htid:  That  (assuming  that  question  to 
arise  on  the  pleadings)  Canton  was  not 
such  a  hostile  port  as,  in  point  of  law,  could 
not  be  considered  a  possible  place  of  final 
destination :  that,  at  the  time  of  the  trans- 
shipment, other  places,  in  China  and  else- 
where, might  have  become  the  place  of 
final  destination  within  the  intention  of  the 
policy:  and  that  ilie  plea,  stating  Hong 
Kong  to  have  become,  before  the  loss,  the 
final  place  of  destination,  was  not  borne 
out. 

In  assumpsit  on  another  policy  upon 
goods  by  the  Penang,  lost  at  the  same  time 
by  the  same  perils,  the  policy  reserving  no 
liberty  to  transship,  but  in  other  res|)ects 
(so  ihr  as  is  material  here)  resembling  the 
former,  the  defendants  pleaded  that,,  after 
the  sailing,  &c.,  the  goods  were,  by  the 
agents  of  the  assured,  without  any  cause 
rendering  it  necessary,  and  without  defend- 
ant's consent,  removed  from  on  board  the 
Penang,  and  placed  on  board  another  ship, 
and  were  continued  there  till  the  loss  hap- 
pened. On  replication  De  injurid,  and 
special  case  setting  forth  the  facts  above 
stated,  with  liberty  to  the  court  to  draw 
such  inferences  as  a  jury  might, 

Beldf  that  the  facts  showed  a  departure 
from  the  voyage  insured  against,  and  that 
the  plaintiffs  could  not  recover.  Ohoerton 
Y.  Brightmanj  781. 

S.  What  is  not  a  selection  of  place  of  final 
destination,  761.     Ante^  L  1. 

II.  Risk. 

Interception  by  peril  not  inauied  against, 
781.     Ante,  I.  1. 

IIL     Deviation. 

By  transshipment,  781.    Ante,  L  1. 

IV.  Life :  assignment  of  policy. 

Payment  of  premiums  by  assignor,  how 
secured,  8G3b    Dkut,  II. 

INTENTION^ 


L  Collected  from  all  parts  of  instrument,  420. 

Ahwitt,  L 
I\.  Endorsement  not  qualified  by,  24.  Bizxs, 

VI  1, 


II.  Payment  of. 

1.  Effect  as  erideooe  of  principal  being* 

due.  • 

In  August,  1«44,  defendant  gave  plain- 
tiff a  promissory  note  for  23t  2s.  6i/.,  whichi 
the  note  described  as  being  the  amount  of 
interest  due  on  a  promissory  note  for  117L. 
4*.,  dated  6th  July,  1838,  up  to  6ih  July,  1844. 
Held  to  be  evidence  for  a  jury  of  an  account 
stated,  in  August,  1844,  of  a  tlien  subsisting 
debt  of  117^.  4j.    Ptrry  v.  Slcule,  115.. 

2.  Statement   in    note    given    for,    115. 
Ante,  1. 


INTERNATIONAL  LAW. 
State  of  war,  781.    brsumA^cx,  I.  1. 

INTERPRETATION  CLAUSE. 
Page  811.    DivTBUS,  L  L 

ISSUE. 

L    On    restricted    plea,     174.     PtsMive, 

XXVUI.  1. 
IL  What  put  in  issue.    Travwiw. 

III.  On  whom  it  lies,  673.     CocKsx^ 

IV.  Recital  of  writ  in,  1000.    Fishebt,  I.  L 


On    corporation 

xun.  2. 


INTEREST. 

bond,    926. 


StIiTUTB, 


JEOFAILS. 

Page  981.    Axsirnxxirr,  I. 

JOINT  OWNERSHIP. 
As    a    defence    in    trover,   908.    TBonXf 
HL  1. 

JUDGE. 

I,  At  chambers :  when  the  full  court  will  not 
interfere. 

On  dismissal  of  summons  to  strike  out  count, 
524.     Applicatioh,  I.  2. 
IL  On  circuit. 

What  he  does  as  an  individual  justice,  161. 
Lakdlobd  Aim  Ts^AKT,  X.  1. 
ni.  Judge's  order. 

When  it  should  be  signed  by  him,  161. 
LxiniLOBD  ABU  Tbbabt,  X.  1. 

IV.  Regulation    as  to    orders  for    signing. 
Jvdsmbht,  1018. 

JUDGMENT. 

L  Four  day  rule. 

When  unnecessary,  931.    ExBcimoir,  L 

II.  Singing  by  consent :  regulation  as  to  judge's 
orders,  1018. 

HI.  Non  obstante  veredicto. 

After  special  verdict  affirming  the  allega- 
tions in  an  insufficient  plea,  1044.  Patibt. 

rV.  Setting  aside :  affidavits. 

Authority  for  application,  521.    Wabeaitt 
OF  Attobbbt,  I. 

V.  Revival  by  sci.  fa. :  rul«  to  show  caus^ 
119.    SciBi  rACiAt,  L 
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JUDICIAL  NOnCR 
Page  610.    IirsoLTsarr  DxBTom,  L 

JURISDICTION. 

I.  Of  full  courtf  and  of  judge  at  chambers, 

524.     AppLiCATioir,  I.  2. 
n.  Distinction  between  want  of  jurisdiction 

and  a  wrongful  exercise  of  it     Griffin  y. 

EBit,  149,  n. 
HL  Showing  on  face  of  document. 

1.  Other  connected  documents  on  same 
paper,  when  looked  at,  871.  Poom, 
XII.  1. 

2.  Showing  on  face  of  documents,  43. 
TiTHX,  I.  2. 

IV.   Allegation  of  cause  of  action  arising 
within,  1030.    DxcLAmATiosr,  VIIL 

JUSTICE  OF  THE  PEACR 

I.  Jurisdiction. 

1.  Distinction  between  misconduct  and 
want  of  jurisdiction.  Griffin  v.  ElUs, 
149,  n. 

2.  Not  ousted  by  colourable  claim  of  right 
Griffin  y.  £tfu,  149,  n. 

3.  When  sufficiently  shown  on  face  of 
documents  on  same  paper,  871.  Poob, 
XII.  1. 

n.  Prohibition  to. 

When  refused.     Griffin  y.  EOit,  149,  n. 
in.  Proceedings  by. 

Adjournment,  547.     Pook,  XXIX  1. 
lY.  Commitment  by. 
1.  For  what  time. 

A  justice's  warrant,  committing  a  party 
in  default  of  finding  sureties  to  keep  the 
peace,  is  bad  if  the  commitment  be  for  no 
■  definite  time,  but  **  until  he  shall  find  such 
sureties,*'  or  be  discharged  by  due  course 
of  law. 

An  action  lies  against  the  justice  for  com- 
mitting on  such  warrant  ]  and  bou&  fides 
is  no  defence. 

It  is  not  necessary  tliat  such  warrant 
should  fix  the  amount  in  which  sureties  are 
to  be  given. 

Notice  of  action,  for  a  commitment  under 
such  warrant,  stated  that  the  justice  had 
caused  the  complainant  to  be  unlawfully 
committed  to  a  certain  common  gaol  or  prigon 
m  the  borough  of  Monmouth^  and  thtre  im- 
prisoned and  kept,  &c.,  without  reasonable 
or  probable  cause,  from,  &c.,  to,  &c.  (nam- 
ing the  days) ;  and  the  notice  went  on  to 
state  that  complainant  would,  at  the  expi- 
ration of  one  calendar  month,  cauae  a  torit 
of  tummont  to  be  aued  out  of  the  Court  of 
Queen'e  Bench  against  the  justice,  at  com- 
plainant's suit /or  the  taid  in^ritonment,  and 
proceed  against  him  therefore  according  to 
law. 

Heldf  a  sufficient  notice  under  stat  24  G. 
3,6.  44,  8.  1,  as  to  the  place  where  the 


cause  of  action  arose,  the  subject  of  com- 
plaint generally,  and  the  intended  couns 
of  proceeding.     Prickttt  y.  Grairex,  1020 
2.  For  default  of  finding  sureties  to  keep 
the  peace,  1020.    Ante,  1. 

V.  Records  by. 

As  evidence  of  the  proceedings  therein  re- 
cited,   161.       LaVBUOMD    AMU    TufAXT, 

XI. 

VI.  Old  practice  of  referring  points  to  judges 
of  assize,  551.    Note  (6). 

TIL  Proceedings  before,  in  particalar  caaes. 

1.  With  respect  to  private  right  of  fishety. 
Griffin  v.  Ellis,  149,  a. 

2.  For  restimtion  of  deserted  premiseo, 
161.    Lakvlobd  akd  Txhavt,  X  1. 

3.  In  lunacy  under  stat  9  G.  4,  c.  40,  8.  41, 
547.     Pooa,  XXIX.  1. 

4.  Sureties  to  keep  the  peace,  1020.  Ante, 
IV.  1. 

VIIL  Protection. 

1.  By  bon&  fide  belief  of  putting  act  in  exe- 
cution. 13.    Cojnricnoir,  III.  1. 

2.  Bond   fides   when   no  defence,   1020. 
Ante,  IV.  1. 

3.  By  requiring  notice  of  action,   1020. 
Ante,  IV.  1. 

IX  Action  sigainst:  notice  of  action. 

1.  Place  how  shown,  1020.    Ante,  IV.  1. 

2.  Subject  of  complaint  how  shown,  1020. 
Ante,  IV.  1. 

3.  Intended  course  of   proceeding    how 
shown,  1020.    Ante,  IV.  1. 


JUSTIFICATION. 


Plia. 


KNOWLEDGE. 
Of  debtor  that  the  creditor  has  aadgned  the 
debt,  1.    Bakkbupt,  UL 


LANCASTER. 

Court  of  Common  Pleas :  attorney  of. 
Admission  to  courts  at  Westminster,  515. 
AxTOBiriT,  L 

LANDLORD  AND  TENANT. 

L  Creation  and  nature  of  tenancy. 

1.  Demise  of  turnpike  tolls,  169.    Tvms- 

YIKX,  I. 

2.  Demise  of  frame,  311.    Truck. 

3.  Agreement  or  lease,  371.    Coxtbact, 
XU.  2. 

4.  As  further  security  for  annuity,  429. 
Akkititt,  L 

5.  Necessity  of  written  instrument^  615. 
Post,  XIIL  1. 

IL  Stamp. 

Plurality    when     required,     371.      Gov* 
TBACT,  XII.  2. 
III.  Continued  tenancy. 

Inference  as  to  taimi. 


INDEX. 


1099 


Tenant  of  premises  at  47i^  a  year  re- 
eeived  notice  lo  quit;  and  the  landlord 
agreed  with  another  party  for  a  holding  to 
commence  on  the  expiration  of  the  current 
term,  at  802.  a  year.  Before  the  term  ex- 
pired, the  new  tenant,  by  consent  of  all 
parties,  was  admitted  in  place  of  the  out- 
going tenant;  and  the  rent  was  paid  at 
the  rate  of  47/.  to  the  end  of  the  original 
term.  Disputes  arising  on  the  new  agree- 
ment, it  was  abandoned ;  but  the  new  ten- 
ant continued  to  occupy. 

Hdd,  that  it  was  a  question  for  the  jury, 
in  an  action  for  use  and  occupation,  what 
rent  was  fairly  payable  for  the  continued 
holding;  no  necessary  inference  arising, 
under  the  circumstances,  firom  the  former 
holding  at  472.  TJutford^  Mmfor,  jrc.  v. 
TyUr^  95. 

IV.  Rent 

Inference  on  continuation  of  tenancy,  95. 
Ante,  III. 

V.  Fixtures. 

Property  in,  a  question  of  eridence,  013. 
Fixtures. 
TL  Landlord's  remedies :  re-entzy. 

1.  How  reserved. 

A  lease  contained  the  following  clause : 
«  And  also  shall  be  lawful  for  £.  D."  (the 
lessor,}  **  her  executors,"  &c.,  **  to  call  on 
tenant  for  quarterly  payment  of  rent,  or,  if 
otherwise,  as  now  accepted,  at  Michaelmas 
and  Lady  Day,  as  a  matter  of  fiiirour,  with 
a  quarter  remaining  in  hand,  and,  if  not 
paid  in  twenty  days  after,  rent  as  stated, 
and  10/.  of  increased  rent  for  breaking  up 
land  by  acre,  then  the  tenant  shall  be  liable 
to  have  the  rent,  &c.  due  recovered  by  sale 
and  distress,  or  to  enter  on  the  premises  for 
the  same  till  it  be  fully  satisfied." 

Held: 

1.  That  the  clause  might  be  understood 
as  reserving  a  right  of  entry,  upon  non-pay- 
ment of  rent,  to  hold  the  premises  till  the 
arrears  were  paid. 

2.  That,  under  this  clause,  the  lessor 
could  not  enter  without  the  common  law 
formalities,  sect  2,  of  stat  4  G.  2,  c.  28, 
applying  only  where  there  is  a  right  of  re- 
entry by  which  tlie  lease  is  avoided.  Dot 
dim,  Darke  v.  BowdUch,  973. 

2.  Formalities  required,  973.     Ante,  1. 

3.  Stat  4  G.  2,  c.  28,  s.  2,  when  it  does  not 
apply,  973.    Ante,  1. 

4.  Re-entry     to     hold     quonsque,     973. 
Ante,  1. 

VIL  Landlord's  remedies ;  action  for  use  and 
occupation. 

Who  must  sue  for  use  and  occupation  of 
parish    property,    382.      CavacawAB- 

nairt,  L 

ViiL  landlord's  remedies ;  ejectment 
Notice  to  quit,  by  trustee  for  annuitant  to 
grantor  of  annuity,  429.    Avhi7itt,  I. 

TOL.  TUI.  81 


IX.  Landlord's  remedies :  distress. 
Notice. 

Under  1  stat.  2  W.  &  M.  c.  5,  s.  2,  the 
notice  of  distress  for  rent  to  be  given  fiye 
days  before  sale  must  be  in  writing.  Wil- 
ton  V.  Nightingale^  1034. 

X.  Landlord's  remedies:   restitution  of  de- 
serted premises. 

1.  In  what  capacity  judges  of  assize  act 
Proceedings  of  magistrates  for  restimtion 

of  premises  under  sect  16  of  stat  1 1  G.  2, 
c.  19,  are,  by  sect  17,  to  be  revised  (in 
England)  by  the  judges,  on  circuit,  &c., 
acting  as  individual  justices. 

Hdd,  therefore,  that  the  allegation  in  an 
indictment,  that  an  order  was  made  by  A. 
and  B.,  the  justices  of  assize  for  Surrey,  was 
not  supported  by  a  certificate  of  such  an 
order  signed  by  the  deputy  clerk  of  assize 
in  the  same  way  as  an  order  of  court 

SenMtf  that  it  is  not  necessary,  on  such 
indictment,  to  prove  the  proceedings  before 
the  magistrates,  preliminary  to  the  restitu^ 
tion ;  and  that  it  is  sufficient  to  put  in  the  • 
record  made  up  by  them,  in  which,  afier 
reciting  the  complaint  and  other  proceed- 
ings, they  declare  that  they  put  the  com-- 
plainant  into  possession. 

SembUj  that  orders  under  s.  17  of  stat  11 
G.  2,  c.  19,  should  be  signed  by  the  judges 
who  make  them.     JUgina  v.  Sewellj  161. 

2.  Evidence  of  order  by  judges  of  assize 
161.     Ante,  1. 

3.  Evidence  of  proceedings  before  magis^ 
trates,  161.     Ante,  1. 

4.  Efiect  of   orders    in    evidence,  161 
Ante,  1. 

5.  Signature  of  orders,  161.     Ante,  1. 

XL  Tenant's  remedies :  case  for  wrongful  dia< 
tress. 

1.  For  want  of  notice  in  writing,  1034.. 
Ante,  IX. 

2.  Measure  of  damages.  Wilton  v.  Night- 
ingale, 1035,  n. 

XII.  Tenant's  remedies. 

Trespass:  not  before  entry,  895.     Mobv> 

Xm.  Pleading. 

1.  What  is  an  averment  of  tenancy. 

To  trespass  for  breaking  plaintiff's  close, 
&c.,  defendant  pleaded  that  plaintiff  was 
tenant  from  year  to  year  of  the  locus  in  quo 
to  B.,  the  owner  of  the  freehold,  subject  to 
a  stipulation  that  B.,  or  his  oncoming  tenant, 
at  any  time  after  the  1st  January  preceding 
a  6th  April  when  plaintiff  shoulchfaave  re- 
ceived notice  to  quit  on  such  6th  April, 
should  have  liberty  to  enter  and  plough; 
that  B.  gave  plaintiff' half  a  year's  notice  to 
quit  on  a  6th  April,  and  afterwards  *<  agreed 
to  let'*  to  defendant,  and  defendant,  «<  agreed 
to  take*'  of  B.,  the  land,  and  hold  the  same 
to  defendant  as  tenant  from  year  to  year 
after  the  expiration  of  plaintifrs  tenancy 
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and  defendant  « thereupon  became  and 
was  the  oncoming  tenant  of  B^"  on  the  ex- 
piration of  plaintiff's  tenancy:  and  that  de- 
fendant afterwards  entered^  between  the 
1st  January  and  the  said  6th  April,  to 
plough,  &c.  (justifying.) 

Htld,  on  demurrer  to  the  repUcation,  a 
good  plea  in  bar;  for  that  the  allegation 
that  defendant  became  B/s  oncoming  ten> 
ant  was  sufficient  on  general  demurrer,  as- 
suming that  the  plea  showed  no  demise 
from  &  to  defendant,  aad  that  the  contract 
pleaded  required  a  written  instrument  (as 
to  which  assumptions  quart). 

The  plaintiff,  admitting  that  the  locus  in 
quo  was  R's  freehold,  replied  De  injura& 
absque  residuo  causas. 

jyUrf,  bad,  on  special  demnrreE,  inasmuch 
as  defendant  in  his  plea  denved  an  autho- 
rity from  plaintiff.    Milnar  ▼«  Jordan,  61^. 
2.  What  is  an  authority  finm  plaintiff,  615. 

Ante,  1. 
XIV.  Evidence. 

Of  probate  gmnted  to  assignor  of  term,  576. 

EyiDxaca,  XIX.  1. 

LAND  TAX 

Proof  of  acting  as  commissioner,  63.    En- 
nsvcK,  XX  1. 

LEASE. 

I.  For  years. 

Mortgage  by:  mortgagee's  right  of  entry, 
805.    MoaTOAOx,  III.  2. 

II.  Lessee. 

Cannot  maintain  trespass  befbre  entry,  895. 
MoaTOAOi,  III.  2. 

III.  Right  of  entry  to  avoid,  973.    Laitsxobd 
Airo  Tbkaitt,  VX  1. 

LECTURE. 

(Jnlicensed  lecture  room,  102.     CoancTioir, 
III.  2. 

LEGAL  ESTATE. 
In  parish  property,  382.     CauBCHWAmDaaa, 
I.  394.     Pooa,  VI.  2. 

LEVY. 
Wrong  liability  for,  677.   ATTOBirBT,IX  1. 

LIBEL. 
Dbvajcatiov,  II. 

LIBERTY. 

L  Several  fishery,  1000.    Fiibbbt,  I.  1. 
II.  Trespass  for  wrong  to,  1000.    Fisbbbt, 
L  1. 

LICENSE. 

L  Deed  when  essentiaL 

1.  Where  it  amounts  to  grant  of  b  freehold 

interest,  757.    NuiauicB,  L  1. 
S.  QfMgrt  as  against  grantor,  757.     Nvi- 
auicx,  I.  1. 


II.  Parti/  void,  981.    AvBiranBT,  L 
IIL  T.t  hunt  in  loyal  forests,  981. 

KBBT,  I. 

UEN. 

I.  By  contract:  not  destroyed  by  wmagfbl 
removal. 

Plajntifil  having  a  cow  at  graa  in  de- 
fendant's field,  and  being  indebted  tot  ^e 
agistment,  agreed  wiifa  him  that  the  oow 
should  be  a  security,  that  he  would  not  ie> 
move  her  till  defendant  was  paid,  and  that, 
if  he  dad,  defendant  might  take  lier  wher- 
ever she  night  be,  and  keep  her  tiU  he 
was  paid.  Plaintiff  removed  the  oow,  not 
having  paid  the  debt;  and  defendant 
seised  her  in  the  high  road.  In  an  action 
of  trespass  for  the  taking, 

Ikid,  that  the  agreement  might  be  eet  vp 
as  a  defence  under  a  plea  that  the  oow 
was  not  the  phiintiff's.  Eidimrdt  v. 
Symom,  90. 

II.  Pleading. 

Plea  denying  plaintiff  ^s  proper^,  90.    An- 
te, L 

LIFE. 

I.  Continuance  of,  when  it  need  not  be  allegedt 

358.    MiBBJAei,  L  L 
n.  Insuranoe,  863.    Dbbt,  II. 

LIMITATION. 

Of  time. 
For  motion  to  set  aside  award,  938.    Am 

BITBATIOB,  IV. 

LITERARY  SOCIETY. 
RatabUity,  719,  729,  745.    Poob,  VIIL 

LOCAL  MILrnA. 
Page,  349.     Pooa,  XV.  1. 

LOTTERY. 
Derby  lottery.  134.    Chosb  ib  Actiov. 

LUNATIC. 
I.  Duty  of  person  having  custody,  959.    Is^ 

SXGTXXBT,  I.  1. 

IL  Indictment  for  maltreatment,  959.     In 

SICTKBITT,  I.  L 

IIL  Pauper,  547.    Poob,  XXIX.  1. 


MAGISTRATE. 
JvmGB  or  TBB  Pbjlcb. 

MALICIOUS  PROSECUTION. 

I.  In  what  instancea. 

For  peijury,  709.    Pbbjitbt. 
n.  Showing  probable  caase. 

For    other    assignments    of  peqniy, 
all0wed,  709.    Pib^tbt. 
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MANDAMUS, 
M  ratMfeKiMso  by. 
Neoesflitf)  how  tut  a  gnmnd,  98 1.    Amvii- 

MBNTi  I. 

II.  When  refuBed. 

i.  To  sessions  to  try  appeal  already  de- 
dided,  123.     PooH,  XXVIi 

2.  When  another  court  can  compel  obe- 
dience, 981.    AMiiiJWKyT,  L 

III.  Writ:  teste. 

Must  be  on  a' day  in  teltn,  981.    Ambitd- 

XXITT,  I. 

TV.  Writ:  amendment 

1.  Of  date  of  teste,  981.    Avivsmsst,  I. 

2.  By  the  rule  absolute,  981.  Amitn- 
XBirr,  I. 

3.  AAer    demurrer    lo   &e    return,    981. 

AjlBVllM«irT,»I. 

MARINE  INSURANCE. 
iKSumxircB. 

MARRIAGE. 
I.  Promise  to  marry:  breach. 

1.  Request  when  dupensed  with. 

In  a  declaration  for  breach  of  promise  to 
marry  plaintiff  within  a  reasonable  time 
after  request  by  her,  if  the  count  shows 
that  the  defendant,  after  promise  and  before 
action  brought,  married  a  person  other  than 
the  plaintitf,  request  is  not  a  necessary 
averment :  and  a  plea  to  such  count,  alleg- 
ing, as  new  matter,  that  request  was  not 
made,  is  no  defence. 

The  declaration^  averring  defendant's 
marriage  to  stich  other  person,  need  not 
show  that  the  person  is  still  living. 

So  held,  on  demurrer  to  a  plea  which 
stated,  by  way  of  confession  and  avoidance, 
that  plaintifi'  did  not,  at  any  time  before 
aetion  brought,  request  defendam  to  marry. 
Short  V.  Stontj  ^IdS. 

2.  Marrying  another  person,  358.    Ante,  I. 
11:  Pleading. 

Breach,  358.    Ante,  L  1. 
nL  Emancipation  by,  349.    Pooa,  XV.  1. 

MARRIED  WOMAN. 
Bautn  MK9  Fn». 

MASTER  AND  SERVANT. 

I.  Artificer  and  employer,  311.    Tbucx. 

II.  Deductions  from  wages,  311.    TmucK. 

MAXIMS. 

I.  Application  to  matters   ejusdem  generis, 
452.    Rats. 

II.  .In  fietione  juris  semper  mbtialil  ae^oilM^ 
934.    Barov  axd  Fxjkb. 

in.  Expressio  unias  est  eKslusio  alterius,  719. 

PooB,  vol. 
rV.  Id  cermm  est  quod  certum  reddi  potest, 

371.    CoiTTBACT,  Xn.  2i  823,  837.    Db- 

TAXATiov,  L  863.    Dbbt,  II. 
T.  Omiia  pnssaroimtnr  ritd  esse  acta,  8^1. 

877.    PooB,  Xn.  I.    XXIL  2. 


VI.  De  non  appatentibus  M  non  existeiitibiiB 

eadem  est  ratio,  595.     CoBir. 
Vn.  Utile  per  inutile  non  vitiamr,  587.  CflVD- 

VBM,  I.  1. 
Vm.  Leges    posteriores    prioreB    oontrBiias 

abrogant,  707.    PooB,  IX. 

MEETING  HODSR 
J^Eige  640.    CmTBCE,  I.  1. 

MEMORANDA. 

Pages  62,  310. 

MILITIA. 
Local,  349.    Poob,  XV.  1. 

MIN<»aTY. 
Of  age,  349.    Poob,  XV.  1. 

MINUTE. 

For  order  of  jotdces,  76,  79.    Ckbbk  99  Ta 
PbaoBjL 

MISCONDUCT. 
Of  an  attorney,  129.    Attobjtbt,  VI  1. 

MISDEMEANOR. 

I.  Ofletioe. 

1.  Contributing  to  before  the  lact,  533.    Db- 

VAXATfOir,  V.  1. 

2.  Dtsobedietiee  of  prohibitory  clause,  883. 
Attobvbt,  V. 

IL  Fees  in,  75.    Clbbk  or  thb  pbacb,  L 

MISPRISION. 
Of  officer:  what  is,  981.    AxBvsmBT,  I. 

MISTAKE. 
L  Of  officer. 

1.  Distinguished  from  mistake  of  party,  981. 

AXBBBXXBT,  I. 

2.  When  not  bb  excnse,  515.     Attob<» 

BBT,  I. 

n.  In  settlemttit  of  aecount,  820.  Accovkt, 
Ll. 

MONEY  COUNTS. 

Plea  of  tender,  920.    Plba,  I. 

MONET  HAD  AND  RECEIVED. 
Action  for. 

L  When  not  for  money  by  mistake  allowed  in 
account,  820.    Accoubt,  I.  1. 

II.  Privity,  how  fitr  necessary,  134.    Cbosb 

Iir  ACTIOH. 

MONEY  PAID. 
Action  for. 
L  Outlaly  useless  in  consequenee  of  plaintifi' 's 

gross  negligence,  685.    Attobjtbt,  X.  1. 
n.  Debt  for,  863.    Dbbt,  IL 

MORTQAGE. 

L  rowtft  tb  mortgage. 

Effect  of  mortgage  on  other  securities  fixr 
same  annuity,  429.    Axbitxtt,  L 

IL  How  efleeted. 

%  lease  fbr  fears,  895.    Post,  IIL  2 

IXL  Mortgated*s  rwnMies; 
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1.  i^tment:  notice  to  quit,  429.     Ax- 

HUITT,  I. 
?,  Mortgagee's  right  of  entxy:  when  im- 
mediate, before  default 
Id  trespaBS  quare  clausum  fregit,  the 
lilaintiff  made  title  under  a  mortgage  deed 
of  March  6th,  1840,  by  which  the  mortgagor, 
H^  demised  premises  to  the  plaintiff  from 
thenceforth  for  a  certain  term,  subject  to  a 
proviso  that  the  demise  should  cease  and 
be  void  if  H.  paid  principal  and  interest  by 
March  6th,  1841,  and  interest  at  stated 
periods  in  the  mean  time;  and  to  another 
proviso,  empowering  plaintiff  to  sell  (after 
three  months'  notice,)  if  default  should  be 
made  in  payment  of  principal  and  interest 
at  the  times  named.  Then  followed  cove- 
nants (among  others)  by  H.  to  plaintiff,  for 
payment  of  principal  and  interest  at  the 
days  appointed,  and  that,  at  any  time  after 
defhult  made  in  such  payment,  it  should  be 
lawful  for  plaintiff  peaceably  and  quietly 
to  enter  upon  the  premises,  and  from  thence- 
forth, for  the  residue  of  the  term,  to  hold 
the  same  and  take  the  rents  and  profits 
without  lawful  interruption  from  H.  or  any 
other  person,  &c. 

On  pleadings  in  trespass,  setting  forth  the 
deed,  and  showing  that  plaintiff  had  entered 
upon  the  mortgaged  premises  after  the  exe- 
cution of  the  deed,  but  before  March  6th, 
1841,  and  before  default  in  payment,  and 
raising  the  question  whether  or  not  he  had 
a  right  so  to  enter. 

Held^  that  the  deed  gave  power  to  the 
mortgagee  to  enter  before  default,  and  before 
the  day  named  for  any  payment  JRogen 
v.  Graxebrook^  895. 

3.  Under  lease  for  years,  895.    Ante,  2. 
\f.  Duty  of  attorney,  342.   Attobwit,  VII.  1. 

MUNICIPAL  CORPORATION. 

I    Town  council :  acts  of. 

1.  Resolution  not  under  seal,  926.  Statxttb, 
XLIII.  2. 

2.  Quashing  of  resolutions  and  orders,  926. 
STATurk,  XLIIL  2. 

3.  May  not  purchase  forbearance  of  present 
debt,  926.    Statuti,  XLIIL  2. 

n.  Bonds. 
Payment    of   interest,    926.       Statuts, 
XLIIL  2. 
III.  Corporate  buildings. 

What  may  be  considered  as:  pews,  926. 
Statittx,  XLIIL  2. 
W.  Borough  fund ;  application  of. 

1.  When  not  by  resolution  not  under  seal, 
926.    Statute,  XLIIL  2. 

2.  Not  to  pajrment  of  interest  on  arrears 
due,  926.    Statutb,  XLIIL  2. 

3.  To  repair  a  pew  occasionally  used  by 
corporation,  926.     Statutx,  XLIII.  2, 

4.  When  not  to  defenc'  Jt  proceedings  in 
chancery,  926.    SrATtm,  XLIII.  2. 


V.  Town  clerk. 

1.  Case  against  late  town  clerk  for  not  de«. 
Uvering  accounts,  &C.,  65.    Casi,  L  1. 

2.  Summary  remedy  against,  65.    Cabs, 
LL 

YI.  Accounts. 
Remedy  for  non-deliveiy,  65.    Cass,  L  I. 


NAME. 

I.  Of  prosecutor,  508.  AnDrnov. 

IL  Of  person  murdered,  508.    Abmtiov. 
III.  As  to  showing  in  a  conviction  the  naoie 
of  the  informer,  102.    CoimcTioir,  IlL  9. 

NATIONAL  LAW. 

What  state  of  hostilities  does  not  amoont  to 
war,  781.    brsuBAircx,  L  1. 

NECESSITY. 

L  When  it  ought  to  be  alleged,  811.    Di»- 
TRxsa,  I.  1. 

II.  As  a  reason  for  interference  by  mandamus, 
981.    Axiitdxbvt,  I. 

NEGATIVE. 

General,  when  sufficient,  13.     ComcTiov, 
IILl. 

NEGLIGENCK 

I.  Gross. 

1.  Effect  on  right  to  recover  money  paid, 
685.    Attobhbt,  X.  1. 

2.  Effect  as  to  advances  in  the  coarse  of 
the  business,  685.    ATTomvix,  X.  1. 

II.  By  surveyor  of  highways,  286.    Acnov, 

IL  1. 

NEW  ASSIGNMENT. 
Ptiges,  174,  187,  197.    PLZABim,  XXVIIL 

NEWSPAPER. 

Authority  for  publication  of  libel,  533.    Db« 
VAXATIOK,  V.  1. 

NEW  TRLAL. 
Showing  cause. 

Case  not  allowed  to  be  put  on  a  mw 
ground,  576.    Evidxscb,  XIX.  1. 

NISI  PRIUS. 
TmzAL. 

NONCONFORMIST. 

Plige  640.    Church,  L  1. 

NOTE. 
Btxxs  or  ExcHAvsB  An  PmomsaoBT  Nonn 

NOT  GUILTY. 
In  trover,  908.    TmoTxm,  IIL  1. 

NOTICE. 
I.  Judicial. 

Not  of  existence  of  district  coait  of  bank 
mptcy,  610.    Ivmltxht  Dibtob,  I 
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n.  In  writiog. 

From  what  words  necessity  of  a  writing 

implied,  1034.    Laitdlobd  akb  Tekaitt, 

IX. 
III.  In  particular  instances. 

1.  Debtor's  knowledge  of  assignment  of 
debt,  1.    BAirKKUPT,  IIL 

2.  To  party  to  abate  nuisance,  757.     Nui- 
SAKCX,  I.  1. 

3.  Of  distress  for  rent,  1034.    Lakdloed 

AWD  TbITAHT,  IX. 

4.  Of  action.    AcTioir. 

5.  To  quit.     Ejxctmxxt. 

6.  In  Pleading.    Plbadiso 

NOT  POSSESSED. 
Plxa. 
Effect  in  tresfmss,  90.    Lixv,  L 

NUISANCE. 
I.  Abatement. 

1.  By  pulling  down  a  hous^ 

Declaration  in  trespass  alleged  that  de- 
fendant broke  and  entered  plaintiff's 
dwelling-house  in  which  he  and  his  family 
were  then  dwelling  and  actually  present, 
and,  while  they  were  therein,  pulled  down 
and  demolished  the  same. 

Plea,  that  defendant  was  entitled  to  com- 
mon of  pasture  on  close  H.  for  sheep  levant 
and  couchant,  &c.,  as  appurtenant  to  land 
of  which  he  was  the  occupier;  and  tliat, 
because  the  dwelling-house  was  wrongfully 
erected  on  the  said  close,  so  that,  without 
breaking  and  entering,  &c.,  and  pulling 
down  and  demolishing,  the  said  dwelling- 
house,  he  could  not  enjoy  his  said  corrunoo, 
defendant  broke  and  entered,  &c.,  and 
pulled  down  and  demolished  the  dwelling- 
house,  &c.,  doing  no  unnecessary  damage, 

Replication.  That  the  dwelling-house, 
at  the  time  when,  &c.,  was  the  dwelling- 
house  of  plaintiff,  and  in  the  actual  occu- 
pation of  plaintiff  and  his  family,  who  were 
actually  present  in,  and  inhabiting  the  same, 
and  that  defendant,  at  tlie  times  when,  &c., 
wUh  force  and  amu  and  with  a  ^rong  hand 
and  in  a  violent  manner  broke  and  entered, 
&c.,  and  committed  the  trespasses. 

Held,  on  <lemurrer  to  the  replication, 

1.  That  the  replication  was  bad,  because 
it  did  not  add  any  thing  material  to  the 
complaint  in  the  declaration. 

2.  That,  the  house  bem^  an  obstruction 
to  defendant's  enjoyment  of  his  common,  he 
might  have  justified  abating  so  much  of  it 
as  caused  the  obstruction,  if  no  person  had 
been  therein. 

3.  But  that  the  justification  here  was  not 
muntainable,  since  it  appeared  by  the 
pleadings  that  the  plaintiff's  family  were 
in  the  house  when  defendant  pulled  it 
down. 

4.  Quan   whether  the  plea  was  bod 


because  it  did  not  aver  notice  to  the  plain- 
tiff to  abate  the  nuisance  himself. 

The  second  count  alleged  that  defendant 
with  force  and  arms  expelled,  put  out  and 
removed  plaintiff  and  his  family  from  the 
possession  and  occupation  of  plaintiff's 
dwelling-house,  and  kept  them  so  expelled, 
&c.  for  a  long  time,  &c. 

Plea,  an  immemorial  right  of  common  on 
close  H.,  appurtenant,  &c.  as  above,  and 
that,  because  the  house  was  unlawfully 
erected  on  the  close,  so  that,  without  pulling 
it  down,  defendant  could  not  ei^oy  his 
oonunon,  defendant  pulled  down,  prostrated 
and  removed  the  house,  and  in  so  doing 
necessarily  expelled,  put  out  and  removed 
plaintiff  and  his  family  from  the  possession 
and  occupation,  and  kept  them  so  expelled, 
&C.,  doing  no  unnecessary  damage,  &c. 

Replication.  That,  before  the  time,  &c., 
and  before  the  land  in  the  plea  mentioned 
came  to  defendant,  H.,  being  seised  in  fee 
and  occupier  of  the  said  land,  granted  li- 
cense to  plaintiff  to  fence  off  part  of  close 
H.  and  build  a  dwelling-house  on  such 
part:  and  that,  before  the  time  when,  &c., 
plaintiff,in  pursuance  of  such  license,  fenced 
off  such  part,  and  built  thereon  the  dwelling- 
house  mentioned  in  the  2d  count,  and  in  so 
doing  laid  out  large  sums  of  money,  &c. 
And  that,  afterwards,  the  said  land,  and 
H.'8  estate  and  interest  tlierein,  came  to 
and  vested  in  defendant,  and  tlie  said  land 
^  is  that  in  respect  of  which  defendant  claims 
common. 

Held,  on  demurrer  to  this  replication : 

5.  That  the  replication  was  bad.  because 
it  alleged  a  parol  grant  by  H.  to  plaintiff  of 
a  freehold  interest  running  with  the  inheri- 
tance; which  grant  without  deed  could  not 
bind  the  defendant,  a  stmnger.  Whether 
or  not  it  bound  the  grantor,  qwere. 

6.  That  the  plea  could  not  be  construed  as 
alleging  that  defendant  pulled  down  the 
house  while  the  family  were  absent,  so  that 
they  could  not  return  to  it,  and  thereby 
were  expelled ;  and,  therefore,  that  the  plea 
was  bad,  because  it  justified  the  expulsion 
as  made  in  pulling  down  the  house,  which 
was  unjustifiable  while  plaintiff's  family 
were  therein.     Perry  v.  Fitzhowe,  757. 

2.  Must  not  endanger  peace,  757.     Ante,  1. 

3.  As  to  necessity  of  previous  notice  to  the 
party  to  abate  it  himself,  757.     Ante,  1. 

II.  Case  for,  286.     AcTioir,  II.  1. 

III.  Pleading. 

In  trespass  for  abatement,  757.    Ante,  L  1. 

NUMBER. 

I.  Materiality,  174, 187.    Pleabiho,  XXVm. 

1,2. 
n.  Divisibility,  174, 187.  Pwawf*,  XXVm, 

1,2. 
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OBJECTION. 
I  Cured  by  pleading  over,  177.    Plxahuto, 

xxvin.  4. 

XL  When  it  cannot  be  taken. 

1.  Additional  objection  to  those  stated  in 
special  case,  547,  561,  566.  Pooa, 
XXII.  1.    XXIII.  2.    XXIX.  1. 

2.  When  not  made  at  Nisi  Prius,   576. 
-EyiDxjrcx,  XIX.  1. 

OFFICE. 

L  Created  within  time  of  meooory. 

When  analogous  to  immemorial  ofiice,  75, 
88.    Clx»k  or  thx  Pxacs,  I. 
U.  Of  a  private  nature. 

1.  Notwithstanding  incorporation  by  char- 
ter, and  regulation  by  statute,  946.  Quo 
Wabrakto,  I. 

2.  Schoolmaster  on  private  Ibundation,  946. 
Quo  Wabeajito,  L 

UL  Evidence. 

1.  Of  official  character  of  parties  executing 
an  instrument,  169.    Turvpike,  I. 

2.  By  proof  of  acting  as  officer,  1037. 
PooB,  VI.  5. 

3.  Proof  of  execution  of,  63.  Evidbbcx, 
XX.  1. 

OFFICER. 

L  Misprision  of. 

1.  As  distinguished  from  mistake  of  party, 
981.    Amutdkbht,  I. 

2.  See  also  515.    Attobitxt,  I. 
JI.  Duty. 

Not    to    adopt    mistake    of    par^,    981. 

AXXBDXIBT,  L 

DI-  Endorsement  to,  without  naming  hii;n,  24. 

Bills,  VI.  1. 
.IV.  Particular  officers. 

1.  Of  customs,  &95.     CoBir. 
.    2.    Clerk  of  the   Peace.     Clxbx  or  thx 
Pkacx. 

3.  Relieving  officer,  571.     Poob,  XIII.  2. 
V.  Evidence. 

Subsequent  exercise  of  office,  63.  Etxoxbcx, 
XX.  1. 
yX  Remedies  for  breach  of  duty. 
Case,  65.     Cask,  I.  1. 

OPERATION. 
Both  as  deed  and  will,  714.     Will,  I. 

OPINION. 

Of  man  of  science,  208,  250.    Eyioxbcx, 
XIII.  1. 

ORDER. 

L  Judicial:  generally. 

Distinction  between  order  of  court,  and  or- 
der of  judge  as  an  individual  justice,  161 . 

LaVRLOBD  AlTD  TXHABT,  X.  1. 

n.  Judicial:  authentication. 

1.  By  signature  of  judge,  161.     Lavdlobo 

ABB  TXBAVT,  X.  1. 


2.  By  certificate  of  clerk  of  anis^  16t 
Labolobj)  abb  Tbbabt,  X.  1. 

m.  What  is  not. 

A  refusal  by  judge  to  make  an  order,  ftM. 
Appucatiov,  L  4. 
IV.  Of  sessions.  * 

What  is,    and   how   drawn  «p,   75,  79. 
Clxbx  or  tbx  Peacb,  L 
y.  What,  a  judicial  proceeding,  removable  by 

certiorari,  75.    Clxbx  or  tbx  Pxagx,  L 
VI.  Showing  jurisdiction :  place. 
Allowance  of  parish  indenmre,  871.  Pbox, 
XILl. 
VIL  Showing  jurisdiction :  justices. 

Allowance  of  parish  indenture,  871.  PaoB, 
XII.  1. 
VllL  In  particular  instances. 

1.  For  restitution  of  deserted  premises,  161. 

LaBBLOBD  ABB  TxBABT,  X.  1. 

2.  For  maintenance  of  pauper  lunatic  under 
Stat  9  6.  4,  c.  40,  s.  41,  547.  P«ob, 
XXIX.  1. 

3.  For  protection  from  process,  610.     Ib* 

tOLTXBT  DXBTOB,  I. 

4.  For  binding  parish  apprentice,  871. 
PooB,  XII.  1. 

5.  Of  town  council,  926.  Statvtx, 
XUIL2. 

6.  Judge's  order  for  signing  judgment,  1018. 

7.  Of  board  of  guardians,  326.   Poob,  IL  1. 
IX.  Indictment  for  disobedience. 

1.  Evidence  of  order,  161.  Labblobb  .abb 
Tebabt,  X.  1. 

2.  Evidence  of  preliminary  proceedings, 
161.    Labdlord  abd  Tebabt,  X  1. 

ORDERS. 
Holy,  640.    Cbubcb,  I.  1. 


PARENT  AND  CHILD. 

I.  Duty  of  parent 

1.  Duty  towards   illegitimate   child,  959L 
Indictkbbt,  I.  1. 

2.  Indictment  for  maltreatment,  959.     Ib- 
DICTXXIfT,  I.  1. 

II.  Prosecution  by  prochien  amy,  718.    Ib- 
rAKT,  II. 

III.  Signature  by  parent  for  infant  child,  718. 
Ibfakt,  II. 

IV.  Emancipation,  349.    PooB,  XY.  1. 

PARISH. 

I.  Real  estate  of. 

In  whom  vested,  382.    Chubcbwabbbvi, 
I.  394.    PooB,  VI.  2. 

II.  Contract  for  tithe  commutation  rent-cbaige^ 
32.    TiTHX,  I.  1. 

m.  Boundaries,  32,  43.    Trrax,  L  1,  2. 

PAROL. 

License  by,  when  invalid,  757.    Nuxeasc^ 
LI. 
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PATENT. 
Title. 
When  snfficiently  specific. 

jyUd,  by  the  Court  of  Queen's  Bench,  that 
the  title  of  a  patent  must  (though  not  as 
minutely  as  the  specification)  describe  the 
nature  of  the  inTention;  and  that  the  patent 
is  void  if  the  title  is  so  generally  worded 
as  to  be  capable  of  comprising  not  only  the 
particular  inYcntion,  but  things  not  contem- 
plated in  it. 

As  where  the  patent  was  taken  out  <*for 
improvements  in  carriages,"  and  the  inven- 
tion was,  ir  fact,  an  improvement  in  German 
shutters,  which  were  used  only  in  some 
kinds  of  carriages. 

ffeU,  by  the  Court  of  Exchequer  Cham- 
ber, reversing  the  above  judgment,  that, 
where  the  title  is  not  inconsistent  with  the 
specification,  and  no  fraud  is  practised  on 
the  crown  or  tlie  subject,  it  is  not  a  fatal 
objection  that  the  title  is  so  general  as  to  be 
capable  of  comprising  a  difierent  invention 
from  that  for  which  the  patent  is  claimed : 
That  the  title  "for  improvements  in  car- 
riages" might  be  taken  to  mean  improve- 
ments in  some  kinds  of  carriages,  and  did 
not  necessarily  imply  any  untrue  assertion, 
though,  in  &ct,  the  improvements  were  not 
applksable  to  all  carriages:  and  that  the 
patent  was  valid. 

By  the  same  court :  Where  a  plea  offers 
an  insufficient  defence,  and  a  special  ver- 
dict is  found,  affirming  the  allegations  of 
the  plea,  and  referring  to  the  court  whether 
the  issue  should  be  found  for  the  plaintifi* 
or  defendant,  the  court  will  direct  a  judg- 
ment for  the  plaintifi*  non  obstante  vere- 
dicto, and  not  a  verdict  for  the  plaintifi*  on 
the  issue.     Cook  v.  Peoroe,  1044. 

PAUPER  LUNATIC 
Page  547.    Pooa,  XXIX.  1. 

PAYMENT. 

L  Mode  of  payment 

1.  By  allowance  inaeconnt,  820.  AcepVNT, 
I.  1. 

2.  In  current  coin,  311.    Tbvck. 

XL  Illegal,  by  town  council,  026.    SvATirrx, 

XLIII.  2. 
III.  Must  be  formally  pleaded,  489.    Bills, 

X.1. 
jy.  Presumption  against   11«>.     Iittsbbst, 

ILL 

PEACE. 

L  Regard  had  to  the  preservation  of. 

House  not  to  be  abated  as  a  nuisanoe 
whilst  family  aotuaUy  therein,  787.    Nui- 
SAircx,  I.  1. 
n.  Sureties  to  keep. 

Commitment  for  not  finding,  1020.    Ji78- 
TICl,  IV.  1. 


III.  Clbbx  or  Tis  PkACS.    Jvsticb  or  ivi 
Pbacx. 

PENALTY. 

I.  Specific,  883.    ArrernKST,  V. 

II.  Adjudication  of,  102.  CoHTicTioir,  IIL  2, 

PERFORMANCE. 

Of  invalid   contract,  efi'ect  of|  810.     PoiB, 

m.3. 

PERJURY. 

Malicious  prosecution  for. 

One  of  several  assignments  groundless. 

In  an  action  for  malicious  prosecution  for 
perjury,  if  the  plaintifiT,  at  the  trial  of  the 
action,  confine  his  case  to  one  of  the  assign* 
ments,  the  defendant  is  not  entitled  to  prove ' 
that  there  was  reasonable  and  prc^ble 
cause  for  the  charge  contained  in  the  othet 
assignment    EIH$  v.  Abrahanu^  700. 

PERMISSIVE  ACT. 
Page  286.    AcTioir,  IL  1. 

PERPEITATION  OF  TESTIMONY. 
Page  208.    Evinurcx,  XIII.  1. 

PETITION. 
To  prosecute  by  prochein  amy,  718.     br< 

YAirT,  II. 

PETITION  OF  RIGHT. 

L    When    maintainable,    208.     Evivxicii 
XUI.  1. 

II.  Personal  interest  of  the  sovereign,  2)8. 
EviDxircx,  XIII.  1. 

III.  Proceedings    under,  208.      Eviouici, 
XIII.  1. 

PEW. 

Repair  by  municipal  corporatian,  026.    StA* 
TUTS,  XUIL  2. 

PISCARY. 
Pkige  1000     FiMXBT,  L  1. 

PLACE. 

I.  Of  drawing  check,  675.     Bills,  V.  1. 

II.  How  shown  in  notice  of  actions,  lO'^O 
Juancx,  IV.  1. 

III.  Allegation  of  as  to  cause  of  action,  1030- 

DXCLABATIOB,  VIII. 

PLEA. 

L  To  levenl  oounta,  not  distinguishing  them. 
Tender  of  part  proved  only  as  to  one  count 
Assumpsit  for  use  and  occupation,  work 
and  labour,  money  lent  and  money  paid, 
and  on  an  account  stated,  with  a  single  pro- 
mise and  breach.  Several  pleas,  as  to  all 
but  7/.,  parcel  of  the  moneys  in  the  declara- 
tion mentioned :  and  a  single  plea,  as  tii  IL 
parcel  of  the  moneys  in  tlie  declaratioa 
mentioned,  of  tender  and  pajmfient  of  the 
sum  into  court    Hie  pleas  did  not  distiii- 
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guish  the  counts.    Plaintifr  traversed  the 
tender. 

ifeU,  that  proof  of  a  single  tender  of  72., 
in  respect  of  the  use  and  occupation,  satis- 
fied the  plea  of  tender.  Mobinton  v.  Ward, 
920. 
IL  What  is  a  plea  in  excuse,  294.  Di  Iir- 
JuaiA,  I. 

III.  Bad  as  equivalent  to  not  guilty.  Whe- 
ther a  plea  of  joint  ownership  in  Trover 
is,  908.    Tbovxb,  III.  1. 

IV.  Wliat  need  not  be  answered. 

1.  Omitting  to  justify  matter  alleged  in 
aggravation,  107.    Plxadiito,  XXVIII.  4. 

2.  Of  resistance  to  force,  need  not  allege 
request  to  desist,  197.  Plsaduto, 
XXVIII.  4. 

V.  Uncertainty. 

From  not  showing  what  effect  is  intended 
to  be  given,  489.    Bills,  X.  1. 

VI.  Denying  request,  when  insufiicient,  358. 
Makriagb,  I.  1. 

VIL  Good  aAer  pleading  over,  615.    Laxtb- 

LOKD  AITD  TxiTAVT,  XIIL  1. 

VIII.  Restricted. 

New  assignment  when  necessary,  174. 
Plxadiho,  XXVIII.  1. 

IX.  In  particular  instances. 

1.  Tender  of  part,  pleaded  to  the  common 
counts  generally,  920.    Ante,  I. 

2.  Discharge  of  composition  surety  by  proof 
of  full  debt  against  principal's  estate, 
966.    CoxposiTiov,  L 

3.  Protection  from  process  under  insolvent 
acts,  610.     Iksolvxht  Dxbtob,  L 

4.  Accord  and  satisfaction,  489.  Bills, 
X.  1. 

5.  Payment,  489.    Bills,  X.  1. 

6.  Set  off,  489.     Bills,  X.  1. 

7.  Giving  time  by  taking  bill,  489.  Bills, 
X.  1. 

8.  Time  given  by  holder  to  acceptor,  500. 
Bills,  X.  2. 

9.  That  drawer  of  bill  was  an  uncertifi- 
cated bankrupt,  473.    Bills,  IL 

10.  Not  possessed,  90.    Lixir,  L 

1 1.  License,  90.     Lixir,  I. 

12.  Justifying  abatement  of  a  house  as  be- 
ing an  encroachment  on  a  common,  757. 
NvisAircx,  L  1. 

X.  Evidence. 

Partial  proof,  920.    Ante,  L 
XL  Insufficient:  aller  verdict. 

After  special  verdict  referring  issue  to  court, 
1044.     Patxitt. 

PLEADING. 

L  Rule  that  a  pleading  bad  as  to  part  is  bad 

as  to  the  whole. 

Partial  proof;  920.    Plxa,  L 
II.  Conclusion  of  pleadings. 

Where  different  parts  require  different  oon- 
clusioLji,  538.     ExxcvTOBs,  n.  1. 


IIL  At  what  stage,  and  by  which  party,  a  ikct 

is  to  be  affirmed  or  denied. 

In  allegation  by  surety  of  time  given  to 
principal,  it  is  for  plaintifir  to  show  that 
it  was  in  effect  nugatory,  500.  Bills, 
X.2. 

IV.  Construction  of  pleadings. 

Not  forced,  757.    NuiSAircx,  L  1. 

V.  What  need  not  be  answered. 
Matterof aggravation,  197.   Post,  XX VIIL  4. 

VL  Pleadings  bad  for  not  confessing. 
In  trover,  908.    Tbotxb,  IIL  1. 

VII.  Pleadings  bad  ibr  confessing  and  not 
avoiding. 

In  trover,  908.     Tbotxk,  IIL  1. 

VIII.  Admission  by  pleading. 
Tender,  920.    Plxa,  L 

IX.  Certainty. 

Employment    of    terms    of   art,     1000. 

FiSHEKT,  I.  1. 

X.  Direcmess  of  allegation. 

Effect  of  the  word  «  whilst,"  959.   LmcT 
XXXT,  L  1. 

XI.  Equivalent  aU^;ations. 

**  Sole  and  exclusive"  when  not  equivalent 
to  «  several,"  1000.    FitaxxT,  L  1. 

XIL  Divisibility. 

1.  Of  number    and  quantity,   174,   1S7. 
Post,XXVIIL  1,2. 

2.  When  not  of  trespasses  on  single  occa- 
sion, 197.    Post,  XX Vm.  4. 

3.  Of  common  counts,  920.    Plia,  L 
XUL  Authority. 

"  Duly  authorixed,"  when  a  sufficient  fonn 
of  allegation,  65.     Case,  I.  1. 

XIV.  Jurisdiction,  610.  Iksolvxkt  Dxbtob, L 

XV.  Necessity,  811.    Distbxss,  L  1. 

XVI.  Materiality. 

Of  number  assigned  in  declaration,  174, 
187.    Po8t,XXVin.  1,2. 
XVU.  Request 

1.  Need  not  be  alleged  in  plea  of  resistanos 
to  force,  197.    Post,  XXVIII.  4. 

2.  Need  not  be  alleged  where  declaration 
shows  that  defendant  had  disabled  him- 
self to  perform  contract  declared  on,  35& 
MAKaiA0X,Ll.  371.   CoirTBACT,XIL2. 

XVIII.  Performance  of  conditions  precedent 
Need  not  be  alleged  where  other  partjr 
shown  to  have  incapacitated  himself,  35& 

MaXXIAOX,     I.      1.      371.  COITBACT, 

XII.  2. 

XIX.  Time. 

1.  When  immaterial,  may  be  omitted  in 
taking  issue,  24.    Bills,  VL  1. 

2.  Allegation  in  trespass,  197.  Post, 
XXVIIL  4. 

XX.  Place. 

Allegation  of,  showing  jurisdiction  of  oooi^ 

1030.     DXCLABATIOK,  VIIL 

XXL  Quantity  and  number.        

1.  Materiality,  174.    Post,  XXVIIL  1. 
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3.  DivUibiUty,  174,  187.    Post,  XXVIIL  1. 

3  Restriction  by  plea,  174.  Post,  XXVIII.  1. 

4  Declaration  and  plea  equally  general, 
187.     Post,  XXVIII.  2. 

5.  Number  of  trespasses  on  same  occasion, 
197.    Post,  XXVIIL  4. 
XXIL  Continuance  of  life. 

Of  wife  married  in  breach  of  husband's  pro- 
mise to  marry  plaintitif  need  not  be  al- 
leged, 358.    MAKaiAOB,  I.  1. 

XXIII.  Statutory  liabilities. 
That  matters  were  committed  to  defend* 

ant's  charge  by  virtue  of  act,  65.    Cask, 
LI. 

XXIV.  Statutory  preliminaries. 
On  demise  of  tolls,  169.    Turitpikx,  L 

XXV.  Statutory  defence. 

1.  Plea  of  protection  from  process,  what  it 
must  show,  610.    IsrsotTKurT  Dsbtok,  I. 

2.  Necessary  residence,  610.  iHSOLYXirT 
Debtor,  I. 

3.  Identity  of  party  and  subject,  610.     Isr- 

BOLTXVT  DbBTOB,  L 

4.  Necessity  to  adopt  statutory  course,  811. 

DiSTRBSS,  I.  1. 

XXVI.  Exceptions. 
When  they  need  not  be  negatived,  467, 

471.     Chartbr-partt,  L 

XXVH.  Notice. 
To  abate  nuisance  in  plea  justifying  abate- 
ment, 757.     NuiSABCx,  I.  1. 

XXVIIL  New  assignment 

1.  When  necessary  instead  of  taking  issue 

on  restricted  plea. 

Trespass  for  breaking  and  entering  plain- 
tiff's close  called,  &c.,  and  cutting  down 
and  prostrating  100  yards  of  his  rails  there 
standing.  Plea,  a  public  right  of  way  over 
the  close,  and  that  defendants  were  using 
the  said  way,  and  because  the  raid  rails 
were  wrongfully  erected  upon,  and  stand- 
ing in  and  obstructing,  the  said  way,  they 
prostrated  the  same,  &c.,  which  are  the 
same  supposed  trespasses,  &c.  Replication, 
that  the  said  rails  were  not  standing  in  the 
laid  way,  in  manner,  &c.     Issue  thereon. 

The  defendants  had  cut  down  some  rails 
of  the  plaintiff  standing  on  a  public  high- 
way in  the  close  described,  and  other  rails 
belonging  to  him,  which  were  in  the  said 
close  and  not  on  the  highway. 

fieU,  that  the  plaintiff  could  not  recover; 
for,  by  taking  issue  on  a  plea  which  re- 
stricted the  matter  of  dispute  to  the  high- 
way, be  had  excluded  himself  firom  proof 
as  to  rails  in  any  other  part  of  the  close; 
and,  to  recover  for  these,  he  should  have 
new  assigned.     BracegirdU  v.  Peacock^  174. 

2.  When   plaintiff  may    botli   reply   and 
newly  assign. 
Case.     Second  count  in  trover  for  goods, 

to  wit,  ten  pieces  of  timber. 

5th  plea,  as  to  the  pieces  of  timber  in  the 
2d  count  mentioned,  that  they  were  ob- 
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stracting  a  public  navigable  river,  and  de- 
fendant, having  occasion  to  navigate,  &c., 
removed  the  said  pieces  of  timber,  &c., 
which  are  the  same  grievances,  &c. 

Replication,  as  to  the  5th  plea,  which  is 
pleaded  to  the  causes  of  action  in  the  2d 
count  mentioned,  and  so  far  as  they  relate 
to  the  pieces  of  timber  in  the  2d  count 
mentioned,  that  defendant  of  his  own 
wrong,  &c.  committe4  the  grievances,  &c. 
so  &r  as  they  relate,  &c.  in  manner  and 
form,  &c.:  and  new  assignment,  that  plain- 
tiff sued,  not  only  for  the  grievances  in  the 
5th  plea  mentioned,  &c.,  but  also  for,&n., 
alleging  trover  and  conversion  of  pieces  of 
timber  other  than,  and  different  from,  those 
in  the  5th  plea  mentioned,  and  that  defend- 
ant, for  anotlier  and  a  different  cause  than 
that  in  the  5th  plea  stated,  converted  the 
last-mentioned  goods  in  manner  and  form 
as  the  plaintiff  hath  above  declared,  &c. 

Heli^  on  special  demurrer,  that  the  repli- 
cation was  not  bad  for  duplicity  or  as  en- 
larging or  departing  from  t)"}  declaration; 
and  was  well  pleaded.  Pagt  v.  Hal' 
cheU,  187. 

3.  Where  both  declaration  and  plea  are 
general,  187.     Ante,  2. 

4.  When  plaintiff  may  not  both  reply  and 
newly  assign. 

Declaration  charged  that  defendant,  to 
wit,  on.  1st  January,  1844,  with  force  and 
arms,  **  assaulted*'  plaintiff,  and  <*then," 
with  great  force.  Sec.  seized  and  shook 
plaintifl^  and  dragged  him  about,  and  struck 
him  many  blows,  by  means  of  which  he 
was  hurt  and  \«'ounded,  and  was  sick, 
&C.,  and  so  continued  for  a  long  time,  to 
wit,  one  week,  &c. 

Plea  2.  That  defendant  was  lawfully 
possesseii  of  a  close,  and  a  gate  belonging 
to  it,  and  plaintiff,  a  little  belbre  the  time 
when,  &c.,  with  force  and  arms,  and  with 
a  strong  hand,  and  against  the  will  of  de- 
fendant, attempted  to  break  open,  and  did 
then  thereby  unlawfully  break  open,  the 
gate,  ^nd  in  breach  of  the  peace  did  there- 
by attempt  forcibly  to  enter  and  unlawfully 
trespass  upon  tlie  cto&e,  ar^l  would  then 
unlawfully  and  forcibly,  &c.  have  effecterl 
such  attempt,  if  defendant  had  not  defended 
his  possession;  whereupon  defendant,  being 
in  his  close,  during  the  unlawful  attempt, 
defended  his  pioftsession  and  resisted  such 
attempt;  and,  because  he  could  not  suc- 
cessfully resist  without  in  a  slight  degree 
committing  trespasses,  he  did  a  little  una- 
voidably, &o.  commit  the  trespasses  in  the 
declaration,  using  no  unnecessary  force, 
which  are  the  trespasses  complained  of. 

Plea  3.  Ttiat  defendant  was  lawfully 
possessed  of  a  cow  being  in  a  certain  close, 
and  plaintiff,  a  little  before  the  time  when, 
&o.,  did,  ugaidst  the  will  of  defendant,  ea 
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deavoor  to  drive  awaj,  aod  disposaeas  de- 
fendant of;  and  waa  driving  awaj  from  the 
cloae,  the  oov,  and  dispoBseasing  defendant 
of  the  aame,  and  would  then  unlawftiUy, 
fiiicxblj,  and  in  breach  of  the  peace,  have 
driven  away,  and  diqxwBcaaed  defendant 
tX,  hia  aaid  cow ;  wherefore  defendant,  &c. 
(iuatifying  aa  before,  mutatia  mutandis.) 
On  demurrer  to  &e  rq>licalk>n,  held : 

1.  That,  the  treapaaa  on  the  paM  of  the 
plaintiff  being  alleged  by  the  pleaa  to  be 
forcibly  made,  the  jnatification  waa  8uffi« 
cient,  though  it  waa  not  alleged  that  the 
plaintiff  had  been  reqneated  to  deaist 

2.  That  the  pleaa  were  not  obtjectionable 
lor  omitting  to  show  a  good  juatification  of 
the  wounding. 

3.  That  the  third  plea  waa  not  oijjeetion- 
able  for  omitting  to  show  that  the  cow  was 
on  defendant's  close. 

4.  Held,  also:  that  the  declaiation  showed 
only  one  trespasa  committed  on  a  single 
occasion ;  and,  therefore,  that,  to  the  above 
pleas,  the  plaintiff  could  not  reply  both  De 
i^jurid — and  also  that  defendant  committed 
the  trespasses  in  the  declaration  on  other 
occasions  than  those  in  the  pleas  mentioned. 
On  special  demurrer  to  the  replication  for 
duplicity.     Polkinham  v.  Wright^  97. 

5.  Where  trespasses  are  complained  of  only 
on  one  occasion,  197.     Ante,  4. 
CXIX.  Duplicity. 

1.  When  not  by  both  traversing,  and  newly 
assigning,  187.     Ante,  XXVIII.  2. 

2.  When  by  both   traversing  and  newly 
assigning,  197.     Ante,  XXVIII.  4. 

3.  Of  replication  to  plea  of  aeiofl^  538. 
ExscuToaa,  II.  1. 

XXX.  Departure. 

By  enlarging   ground   of  action    laid  in 
declaration,  187.     Ante,  XXVIII.  2. 

XXXI.  Pleading  over. 

Defects  cured,  1 97.     Ante,  XXXIII.  4, 6 1 5. 
Lavdlobd  avd  Tihaht,  XIII.  1. 
XXXn.  Surplusage. 
Rejection  when  refused,  587.    Comovxa, 
LI. 

POINT. 

I.  Not  made  at  Nisi  Prius,  576.    Evidbhcx, 

XIX  1. 
\L  Additional  points,  547,  561,  566.    Poom, 

XXIL  1.  XXIII.  2.  XXIX.  1. 

POLICY. 
Of  insurance.    IvauaAVcs. 

POOR. 

1.  Board  of  guardians:  their  oonatitution.    In- 
corporation, 326.     Poat,  II.  1. 

n.  Board  of  guardians:  their  powers. 
1.  In  respect  of  parochial  surveys. 

The  guardians  of  a  poor  law  union  cannot 
bind  themselves  by  an  order,  not  under 
aeal,  for  making  a  survey  and  map  (ac- 


eordiog  to  ataL  6  Ic  7  W.  4,  e.  96,  a.  .V,)  of 
the  latsble  pvoperty  in  a  paririi  Ibrmizif 
paitof  theuDion:  For  socii  <ader  ia  aot  a 
contract  neceaaarily  ineideiit  lodie  purpoaea 
fer  which  the  guardians  are  made  a  coipo> 
ration  by  atata.  5  Ic  6  W.  4,  c.  69,  a  7,  and 
5  &  6  Vict.  c.  57,  a.  16  :  and  it  ia  not  in- 
tended  by  aiat  6&7W.  4,6.96,8.3,  that 
the  guardians  of  a  nnioo  dioold  maka 
themaelvea  liable  fer  the  ezpenaes  of  anch 
plan. 

Nor  can  aoch  gnardjans  bond  themselves 
l^  a  contract  without  aeal  (if  they  can  in 
any  manner  contract)  to  remunerate  a  aiir> 
veyor  for  attending  aa  a  wimeaa  on  appeal 
against  a  pavochial  aaaeaament  widiin  the 
union.  Pome  v.  Strand  CMaa,  326. 
2.  In  reepect  of  the  remmerttion  of  i«ih> 

nesses,  326.     Ante,  1. 
m.  Board  of  guardians:  their  cootiacts. 

1.  What  they  may  contract  to  do,  326. 
Ante,  II.  1. 

2.  When  their  contract  must  be  under  aeal, 
326.     Ante,  IL  1. 

3.  If  work  be  done  for  a  ocrporationf  for 
purposes  connected  with  the  corpoiatkm, 
under  a  verbal  order,  and  accepted  and 
adopted  by  them,  they  cannot,  in  an  action 
to  recover  the  price,  object  that  no  cnrder 
waa  given  under  aeaL  fiawden  v.  SL 
Neoi'i  Union,  810. 

IV.  Cliurchwardens  and  overseers. 
Evidence  of  their  official  character,  1037. 

Post,  VI.  5. 

V.  Relieving  officer. 

Relief  by,  671,  n.    Poet,  XIIL  2. 

VI.  Parish  property. 

1.  In  whom  vested,  382.  CmuwanrAM- 
Dxira,  I. 

2.  When  not  in  parish  officers. 

In  1749,  land  was  conveyed  by  deed  to 
trustees,  upon  trust  to  permit  the  church- 
wardens and  overseers  for  the  time  being 
of  a  parish  to  receive  the  rents,  &c.  to  and 
for  the  use  and  benefit  of  the  poor  of  that 
parish:  and  the  deed  gave  the  trustees  for 
the  time  being  power  to  lease  for  twen^« 
one  years. 

Held  that,  although  the  trusts  were  gene- 
ral, still  the  legal  estate  was  not  vested  in 
the  parish  officers  by  stat  59  G.  3,  c  12,  s^ 
17;  because  there  were  kiwwn  coEisting 
trustees  under  the  deed,  and  the  proviaona 
of  the  statute  were  insufficient  to  devest 
their  estate.  JkfUfard^  Ckmdnmrdtm  t. 
SkeUhUy,  394. 

3.  Special  nature  of  trusts,  394.    Ante.  1. 

4.  Special  characterof trustees,  394.  Ante,L 

5.  Evidence  of  official  character. 

In  ejectment  under  stat  59  G.  3,  c.  12, 
8.  17,  for  a  parish  house,  on  the  demise  cf 
A.  and  B.,  stated  in  the  declaiatioB  «>  be 
the  churchwardens  and  oveiseefs  of  a 
parish,  the  fact  that  they  acted  aa  ehnrcb- 
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wardens  and  overaeers  at  the  time  of  the 
alleged  demiaei  is  sufficient  primi  facie 
proof,  for  the  purposes  of  the  action,  that 
they  held  the  offices  at  that  time.  Doe 
dtm,  BouUy  v.  Barnes,  1037. 

TIL  Rate :  parochial  survey. 
Contract  for  makiqg,  326.     Ante,  IL  1. 

VIIL  Ratable  property :  statutory  exemptions. 

1.  Scientific  and  literary  institutions:  Re- 
ligious Tract  Society. 

Stat.  6  &  7  Vict  c.  36,  s.  1,  exempts  from 
parochial  and  other  rates  all  land,  houses, 
&c.  '*  belonging  to  any  society  instituted  for 
purposes  of  science,  literature,  or  the  fine 
arts  exclusively,  either  as  tenant  or  owner, 
and  occupied  by  it  for  the  transaction  of  its 
business,"  (*  provided  that  such  society  shall 
be  supported  wholly  or  in  part  by  annual 
voluntary  contributions,  and  shall  not,  and 
by  its  laws  may  not,  make  any  dividend," 
&o.  "  in  money  unto  or  between  any  of  its 
members." 

Held  that,  to  come  within  this  exemption, 
a  society  must  have  an  express  law  pro- 
hibiting any  such  dividend,  &c. 

SembUj  that  a  society,  instituted  for  the 
diifusion  of  religious  principles  and  senti- 
ments, though  by  literary  means  (such  as' 
The  Beligioui  Trad  Society'^  is  not  within 
the  exemption.     JRegina  v.  Jwue,  719. 

2.  Qtuere  as  to  religious  institutions,  719. 
Ante,  1. 

3.  British  and  Foreign  School  Society. 

By  the  rules  of  a  society,  it  was  provided 
That  this  institution  should  be  designated 
The  Institution  for  promoting  education  of 
the  labouring  and  manuiacturing  classes  of 
society,  of  every  religious  persuasion;  and, 
for  the  purpose  of  making  manifest  the  ex- 
tent of  its  objects,  the  title  of  tlie  society 
should  be  The  Brilieh  and  Foreign  School 
Society;  that  a  school  should  be  maintained 
to  educate  children  for  tlie  purpose  of  sup- 
porting and  training  op  teachers;  and  it 
was  stated  that  the  grand  object  of  the  in- 
stitution was  to  promote  education  in  gene- 
ral. In  the  normal  school  for  training 
teachers,  lectures  were  to  be  given  on 
specified  branches  of  literature,  science, 
and  tlie  fine  arts ;  also  lectures  on  the  art 
of  teaching,  and  Bible  lessons.  Instruction 
was  also  given  in  needlework.  There 
,  were  model  schools,  for  boys  and  girls, 
t*  for  the  purpose  of  elucidating  the  art  of 
teaching:"  and  it  was  stated  that  ^the 
number  of  children  in  them  is  large,  in 
order  to  afford  a  sufficient  scope  and  op- 
portunity for  the  pupil  teachers  to  instruct 
and  put  in  practice  the  science  of  teaching; 
the  object  of  the  institution  being  lo  train 
up  teachers  who  may  promote  education 
according  to  the  particular  system  of  this 
Institution,  both  in  the  United  Kingdom 
mod  in  the  colonies.'* 


Ekldt  that  the  soeie^  was  not  *<  instituted 
for  purposes  of  science,  literatue,  or  the 
fine  arts  exclusively,"  within  the  meaning 
of  Stat.  6  &  7  Vict.  c.  36,  s.  1 ;  and,  there- 
fore, that  the  lands,  &c.  belonging  to  it 
were  not  exempted  by  that  statute  irom 
rates. 

The  society  obtained  the  barrister's  cer- 
tificate under  the  act,  which  was  filed; 
after  which  an  assessment  of  rates  was 
made  under  a  local  act,  ( 10  G.  4,  c.  czxvi|i. :) 
afterwards  notice  of  the  filing  was  given  to 
the  collector  of  rates,  and  to  the  trustees 
under  that  act;  after  which  another  assess- 
ment was  made. 

Held,  that  an  appeal  made  within  four 
calendar  months  next  after  the  assessment 
last-mentioned,  though  not  within  four  ca- 
lendar months  next  after  the  assessment 
first-mentioned,  was  in  time,  witliin  sta't 
6  &  7  Vict  c.  36,  s.  6,  as  being  made 
"within  four  calendar  months  next  after 
the  first  assessment"  "  after  such  exemption 
£haU  have  been  dakned  by  such  society.'* 
Regina  v.  Pocock,  729. 

4.  Time  of  appeal,  729.    Ante,  3, 

5.  Barrister's  certificate  not  conclusive. 
Tlie  certificate  of  the  barrister  under  stat 

6  &  7  Vict  c.  36,  (exempting  scientific  and 
literary  societies  from  rates,)  that  a  society 
is  entitled  to  the  benefit  of  that  act,  does 
not  furnish  conclusive  proof  that  the  society 
is  so  entitled.    Begma  v  PhUUpe,  74d. 

IX.  Rate :  right  to  copy. 

The  penalty  imposed  by  stat  17  G.  2, 
c.  3,  s.  3,  upon  an  overseer  not  giving  a 
copy  of  a  poor-rate  on  demand  is  claimable 
in  tlie  case  of  a  poor-rate  made  under  the 
regulations  of  stat  6  &  7  W.  4,  (tlie  paro- 
chial assessment  act)  the  latter  statute  not 
repealing  the  former.  Tennant  v.  Cran- 
tton,  707. 

X.  Rate:  appeal  against 

Liability  for  expenses,  326.     Ante,  II.  1. 

XI.  Maintenance  in  townships:  separation. 

1.  Ilffect  as  to  previously  acquired  settle* 
ments,  108.    Post,  XIV.  1. 

2.  Signamre  of  notice  of  appeal  after,  108. 
Post,  XIV.  1. 

XII.  Binding  of  parish  apprentices. 
1.  Allowance:  by  what  justices. 

An  indenture  for  binding  a  parish  ap- 
prentice purported  to  be  <*  in  execution  of 
an  order  under  the  hands  of  G.  B.  and  R 
P.,"  justices  '*  acting  in  and  for  the  hundred 
of  Teignbridge  within  the  county  of  Devon.' 
On  the  back  of  the  indenture  was  the  order 
for  binding,  purporting  to  be  made  by  "  G 
B.  and  R.  P,"  "justices  of  the  peace  acting 
in  and  for  tlie  said  county,"  (Devon.)  At 
the  foot  of  the  indenture  followed  an 
allowance  in  the  words, "  We  whose  names 
are  hereunder  written,  ytiaf ton  of  th»peace^ 
(whereof  one  is  of  the  quorum^}  do  cooseni 
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to  allow,"  &c.  <*  G.  E,  IL  P.''  The  order 
and  indenture  were  both  dated  on  the  same 
da/.  Held  that,  although  the  alloM'ance  did 
not  contain  the  words  « justices  of  the  peace 
acting  in  and  for  the  county  of  Devon,"  yet 
it  sufficiently  appeared  from  the  whole  of 
the  documents  that  the  allowing  justices 
were  such,  and  were  the  same  who  made 
the  order  for  binding. 

In  Stat  56'  G.  3,  c.  139,  s.  1,  the  words 
«  such  justices  shall  sign  the  allowance  of 
such  indenture*'  mean  the  same  justices 
who  made  the  order  for  binding.  JUgma 
Y.Mhbwiony  871. 

2.  Allowance:  when  jurisdiction  sufficiently 
appears,  871.     Ante,  1. 

3.  Presumption  that  allowance  was  before 
execution,  871,  876.     Ante,  1. 

Xni.  Chargeability. 

1.  Examination  when  sufficient,  566.    Poet, 
XXIII.  2. 

2.  Statement  of  relieving  officer,  when  in- 
sufficient. 

The  statement  of  the  relieving  officer  of 
a  union,  in  his  examination  before  remov> 
ing  justices,  that  he  relieved  the  pauper 
with  money  on  account  of  a  particular  pa- 
rish in  the  union,  is  no  evidence  that  the 
pauper  was  chargeable  to  that  parish.  JZe- 
ginaY.  Bradford,  571. 

3.  Some  evidence  of  chargeability. 
Examination  as  follows : — « I  have  lived 

in  the  township  of  P.  for  some  time  past, 
and  am  now  residing  in  the  workhouse  in 
that  town,  my  husband  having  run  away 
and  left  roe:"  JMd  to  be  some  evidence 
of  chargeability  to  P.  Btgina  v.  MawJiO' 
UTy  572,  n. 

4.  Evidence :  certificate,  889.  Post,  XIX  6. 

5.  Evidence  of  proof  before  removing  jus- 
tices, 889.    Post,  XIX.  6. 

XIV.  Settlement :  separation  of  districts. 
1.  Settlement  acquired  before  separation. 

A  parish  consisted  of  eight  townships. 
Overseers  were  appointed  annually,  some- 
times one  for  each  township,  sometimes  one 
for  two  or  more  townships  and  others  for 
the  rest,  and  sometimes  four  for  the  whole 
district  There  were  churchwardens  for 
the  whole  parish.  An  equal  poor-rate  wns 
always  agreed  to,  at  a  general  parish  vestry, 
by  the  churchwardens  and  overseers;  and 
the  rate  of  allowances  to  paupen  was  set- 
tled at  such  vestries.  Separate  poor-rates 
were  made,  allowed  and  published,  and 
the  money  collected  by  the  overseers  in  the 
townships  for  which  they  acted,  and  paid 
by  them  to  the  poor  of  their  districts  respec- 
tively. Those  who  had  a  surplus  brought 
it  to  the  parish  vestry,  and  it  was  applied 
in  aid  of  those  who  were  deficient ;  if  any 
balance  remained,  it  was  placed  to  the 
l^eneral  account,  and  banded  to  the  new 
overseers  for  the  next  yearns  expenses.    In 


1833,  wider  a  mandamus,  the  townships 
were  divided,  and  became  entirely  sepaiaie 
in  the  appointment  of  overseen  and  man- 
agement of  the  poor.  Ptoper,  in  181 5,  gain- 
ed a  settlement  by  hiring  and  service ;  every 
thing  which  conferred  the  settlement  taking 
place  in  G.,  one  of  the  above  townshipa. 
From  1815  to  1844  she  received  relief  from 
G.,  while  residing  elsewhere.  On  appeal 
against  an  order  made  in  1844,  removing 
her  to  G.,  the  ses9ions  quashed  the  order, 
subject  tp  a  case  raising  the  question  whe- 
ther, on  the  above  facts,  the  pauper  was 
settled  in  G. 

Hddf  that  the  settlement  gained  in  1815 
did  not  confer  a  settlement  in  the  newly 
separated  district  of  G.  And  that  relief 
given  by  G.  was  only  evidence,  on  which 
the  judgment  of  the  sessions  was  ocmicId- 
sive. 

Order  of  sessions  confirmed :  though  the 
notice  of  grounds  of  appeal  was  signed 
only  by  the  overseers  of  6^  and  not  by  the 
churchwardens  of  the  parish  in  which  the 
eight  districts  lay,  and  the  sufficiency  of  the 
signature  was  a  question  submitted  in  the 
case.  Rtgma  v.  Jidon^  108. 
2.  Settlement  acknowledged  after  sepai»- 

tion,  108.     Ante,  1. 

XV.  Settlement:  parental. 

1.  Acquired  between  separation  and  eman- 
cipation. 

For  the  purpose  of  settlement,  a  son  is 
not  emancipated  before  the  af^e  of  21,  un- 
less he  marries  and  so  becomes  the  head 
of  a  family,  or  contracts  some  other  relatioa 
so  as  wholly  and  permanently  to  exclude 
tlie  parental  control. 

H.  lived,  till  he  was  17  years  old,  with 
bis  father ;  he  then  voluntarily  entered  the 
local  militia  and  was  sworn  in  for  foor 
years.  He  served,  as  required  by  law,  28 
days  in  each  year,  and,  during  the  residue 
of  the  time,  worked  as  a  weaver  for  wages, 
and  maintained  himself;  saw  his  &ther 
occasionally,  but  never  returned  to  live 
with  him ;  and  at  the  age  of  20  he  married. 

Htld^  that  H.  was  emancipated  on  his 
marriage,  and  not  before,  for  that  neither 
the  service  in  the  militia  nor  the  empk)y- 
ment  at  other  times  as  a  weaver  created 
any  relation  permanently  excluding  parent- 
al control,  and  the  emancipation  by  mar- 
riage did  not  relate  back  to  the  time  when 
H.  separated  himself  from  his  lather. 

And,  therefore,  that  H.  derived  from  his 
father  a  settlement  acquired  by  him  between 
that  separation  and  the  marriage.  Regimm  v. 
Scammondtn^  349. 

2.  When  it  is  that  emamcipatioQ   tnkai 
place,  349.     Ante,  1. 

XVI.  Settlement:  maiden. 

Removal  to,  on  what  inquiry  intohnsbaad^ 
settlement 
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The  grounds  of  appeal  against  an  order 
removing  a  widow,  with  her  children,  to 
her  maiden  settlement,  were :  1.  That  the 
order  and  examinations  were  bad  and  in- 
sufficient on  the  face  thereof  respectiveljr. 
S.  That  there  was  no  legal  evidence  of 
chargeability,  and  that  the  examinations  do 
not  prove  relief.  3.  That  no  legal  evidence 
of  relief  was  given.  4  and  5.  That  the  ex- 
aminations do  not  show  any  proper  search 
for  the  settlement  of  the  pauper's  late  hus- 
band. 6.  That  the  justices  had  not  juris- 
diction to  remove  without  evidence  that  the 
husband  had  no  settlement,  or  none  that 
could  be  discovered;  and  that  the  order 
was  made  without  such  evidence.  7.  That 
the  widow  could  have  given  information 
as  to  his  settlement  8.  That  the  order 
describes  the  eldest  son  as  legitimate, 
whereas  the  evidence  on  which  it  was 
made  shows  him  to  be  a  bastard.    Held: 

That,  the  general  grounds  of  appeal  be- 
ing followed  by  specific  ones  alleging  de- 
fects in  the  examinations,  the  appellants 
could  not,  under  the  general  ground,  object 
to  the  examinations  fbr  a  cause  not  particu- 
larly specified ;  as,  that  they  did  not  show 
a  legal  hiring  and  service,  (on  which  the 
widow's  settlement  depended ;)  or  that  the 
jurat  was  imperfect 

The  order,  dated  August  26th,  1844,  pur- 
ported to  adjudicate  on  the  Kttlement  of 
kA.  B.,  widow,  and  four  of  her  children, 
viz.  Henry,  aged  nine  and  a  half  years, 
James,"  &c.  By  the  examinations  it  ap- 
peared that  Henry  was  illegitimate,  and  of 
the  age  mentioned.  Hdd,  that  the  word 
(*  children,"  standing  alone,  meant  legiti- 
mate children ;  and  that  Hemy  was  there* 
lore  misdeacribed,  and  the  order,  as  to  him, 
bad. 

The  widow,  in  her  examination,  said: 
« I  never  knew  or  saw  any  relation  of  my 
late  husband ;  nor  can  1  tell  to  what  parish 
or  place  he  belonged."  Nothing  further 
appeared  as  to  his  settlement  Hddf  that 
the  widow  was  removable  to  her  maiden 
settlement  without  further  inquiry  by  the 
respondents  as  to  the  settlement  of  her  hus* 
band.     Itegina  v.  Birmmgham,  410, 

XVII.  Settlement:  apprenticeship. 

1.  Sufficiency  of  examination  to  show 
binding  not  a  parish  binding,  961.  Post, 
XXII.  1. 

2.  Allowance  of  binding  of  parish  appren- 
tice, 871.     Ante,  XII.  1. 

3.  What  copies  to  be  sent,  877.  Poet, 
XXII.  2. 

4.  Stamp,  877.    Post,  XXII.  2. 

XVIII.  Settlement:  evidence  by  relief. 

1.  Effect  of  the  evidence  always  a  question 
for  the  sessions,  108.     Ante,  XIV.  1. 

2.  Examination  when  sufficient,  566.  Post, 

xxin.2. 


XIX.  Removal:  examination. 

1.  Reading  over  to  illiterate  witness,  410, 
418.     Ante,  XVI. 

2.  Some  generality  allowed,  561,  566. 
Post,  XXII.  1.    XXIII.  2. 

3.  Need  not  show  amount  of  stamp,  877. 
Post,  XXII.  2. 

4.  Presumption  of  stamp  being  such  as  lo 
render  document  admissible,  877.  Post, 
XXII.  2. 

5.  Allegation  of  a  thing  being  duly  done, 
when  sufficient,  877.     Post,  XXII.  2. 

6.  Evidence  of  chargeability:  certificate. 
On  trial  of  an  appeal  against  an  order  of 

removal,  it  appeared  that  one  of  the  docu« 
ments  transmitted  as  copies  of  the  exami- 
nations was  a  document  purporting  to  be  a 
copy  of  a  certificate  of  chargeability.  It 
followed  the  form  in  sched.  (C)  to  stat. 
7  &  8  Vict  c.  101 ;  and  appeared  to  be 
duly  executed  according  to  sect  69;  and 
the  names  of  the  paupers  therein  ';orre- 
sponded  with  the  names  of  the  paupers  in 
the  order  of  removal.  On  it  was  written 
a  copy  of  a  statement,  signed  by  two  jus* 
tices  of  the  same  county,  and  bearing  the 
same  names,  with  the  removing  justices, 
and  which  declared  that  the  certificate  was 
received  by  them  in  evidence  on  a  day 
named.  The  day  was  that  of  the  date  of 
the  order  of  removal.  The  statement  did 
not  show  that  tlie  certificate  was  received 
in  the  matter  of  the  particular  complaint 
The  examinations  contained  no  other  evi- 
dence of  chargeability,  and  did  not  refer  to# 
the  certificate.    Held : 

That  the  transmission  of  the  copies  of 
examinations,  and  copy  of  the  certificate, 
thus  vouched,  were  sufficient  to  satisfy  the 
requisites  of  stat  4  &  5  W.  4,  c.  76,  s.  79 ; 
and  that  the  copies  contained  sufficient 
evidence  of  the  paupers  being  chargeable, 
and  of  the  chargeability  having  been 
proved  before  the  removing  justices,  ite- 
gina V.  High  BickingtOHj  889. 

7.  Evidence  of  documents  having  been  in 
proof  before  removing  justices,  889. 
Ante,  6. 

8.  Identity  on  face  of  documents,  880. 
Ante,  6. 

XX  Order  of  removal:  to  what  place. 

1.  Maiden  settlement,  410.    Ante,  XVI. 
XXL  Order  of  removal :  description  of  parties. 
Illegitimate  child,  to  be  so  described,  410. 
Ante,  XVI. 
XXII.  Order  of  removal :  sending  of  copies. 
1.  Insufficiency  of  copies  how  to  be  ob- 
jected to. 

On  objection,  stated  in  grounds  of  appeal, 
that  "■  no  copy  of  an  order  of  removal  has 
been  sent,"  appellants  cannot  allege  that 
the  copy  sent  is  defective  and  inaccurate  in 
not  settitig  out  the  name  of  one  of  the  pau- 
pers.   . 
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PRIORITY. 

Amongst  encumbrancea  to  iecuxe  nine  an- 
nuity, 429.    Akhuitt,  I. 

PRivixy. 

On  amignment  of  chose   in    actionB,   134. 
Chobb  iir  AcTioir. 

PROBABLE  CAUSR 
Page  709.    PxajuRT. 

PROBATE. 
When  not  presumed,  576.  Etisxvcx,  XIX.  1. 

PROCESS. 
Setting  aside. 

Authority  for  application^  521.    Wammaxt 
or  ATToairxr. 

PROCHEIN  AMY. 

Pftge  718.      IlTTAlTTi  XL 

PROHIBITION. 
L  When  it  lies. 

Qik  whether  to  commissioners  proceeding 
to  adjudicate  on  boundaries  of  parishes 
or  counties,  32.    Txthx,  L  1. 
II.  When  it  does  not  lie. 

1.  To  justices  acting  within  their  jurisdic- 
tion, on  suggestion  of  misconduct  Gryfin 
y.EUU,  149,  n. 

2.  To  tithe  commissioners  acting  within 
their  jurisdiction  in  apportioning  rent- 
charge,  139.    TiTHX,  VI.  2. 

m.  To  ecclesiastical  court 

When  refused,  640.    CEirBca,  L  1. 

PROHIBITORY  CLAUSE. 
Page  883.    ATTomirxT,  V. 

PROMISE. 
AisncmT.    CoirraACT. 

PROMISE  OF  MARRIAGE. 
Page  358.    MAaaiAex,  I.  1. 

PROMISSORY  NOTE. 
Bixxa  or  Excbahgx  aitd  PaoMitsoBT  Norxs. 

PROMOTIONS. 
Pages  02,  310. 

PROOF. 

In  bankruptcy,  966.    Coxpositiov,  I. 

PROPERTY. 
Special,  in  chattel,  90.    Lixir,  I. 

PROSECUTION. 
When  it  must  be  in  tue  name  of  the  attorney 
or     solicitor-general,    102.      CosTicnoir, 
lU.  2. 

PROTECTION. 

From  process :  how  pleaded,  0 10.   Ivsoltxht 
DxBTom,  I. 

PROTESTANT  DISSENTER. 
Page  640.    Chubcb,  L  1. 

PUBUCATION. 
Of  libel;  authority,  533.    Dxtaxatiov,  V.  1. 


PUBLIC  FUNDa 


Stock. 

PUNISHMENT. 
Specific:  when  not  exclusive,  883. 
HXX,  V. 


QUALIFICATION. 
Of  endorsement,  24.    Bills,  VL  1. 

QUANTITY.  

In  pleading,  174,  187.    PLXxsiva,  AA.VLLL 
1,2. 

QUOD  CUM. 

Pages  1000,  1015.  Fishxbt,  L  1. 

QUO  WARRANTO. 
L  For  what  office. 

Not  for  private  fianchise :  schoot-mastrr. 

P.,  by  will,  directed  that  six  poor  peraona 
of  E.  parish  should  have  a  weekly  allows 
ance  and  lodging  in  an  almshouse  to  be 
built  in  E. ;  and  he  devised  lands  to  trustees, 
out  of  which  the  expense  was  to  be  de- 
fiayed,  and  also  on  condition  that  the 
trustees  should  find  a  person  qualified  to 
keep  a  free  grammar  school  in  £.  or  in  R.; 
and  the  will  gave  directions  concerning  the 
rule  of  the  school,  and  the  putting  in  amd 
paying  the  schoolmaster  and  usher. 

Afterwards,  by  charter,  reciting  the  vnH^ 
and  that  there  had  been  built  an  bospiml 
at  E.,  in  which  poor  persons  were  relieved, 
and  a  free  school  at  R.,  it  was  granted  that 
there  should  be  in  E.  an  hospital,  and  in 
R.  a  free  grammar  school,  the  said  hospital 
and  school  to  consist  of  a  master,  a  school- 
master, ushers,  poor  men,  and  poor  scholars, 
who  were  made  a  corporation;  that  there 
should  be  governors,  with  power  to  correct 
abuses  and  make  laws  for  the  governing 
of  the  corporation  and  their  lands  and 
goods;  that  the  master  should  be  a  blaster 
of  Arts  of  Oxibrd  or  Cambridge,  and  a 
preacher  of  God's  word,  and  should,  in  per> 
son  or  by  deputy,  preach  once  every  Sun- 
day in  the  parish  church  of  EL,  and  read 
prayers  twice  every  day  in  the  vireek  in 
that  church. 

By  act  of  parliament  (5  G.  4,  c.  38,  pri- 
vate) it  was  enacted  that  the  afiairs  of  the 
corporation,  without  pr^udice  to  the  powers 
and  privileges  of  the  governors,  should  be 
managed  by  a  court  of  managers,  consistxng 
of  certain  members  of  the  corporaticD. 
And  it  was  provided  that,  when  any  of  the 
governors  should  be  a  minor  or  under  legal 
disability,  the  guardian,  &c.  of  such  governor 
should  act  in  his  stead. 

H«ldf  that  the  mastership  was  not  an 
office  for  which  an    informatioa  in  die 
namre  of  a  quo  warranto  would  lie.     JU- 
gma  V.  JMoKf&y,  946. 
IL  Efiect  of  incorpoiaticm  by  cbarteri  946 
Ante,  L 
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III.  Effect  of  regulation  hf  act  of  Parliament, 
M«.    Ante^L 

RATE. 
Power  to  rate  lands,  &c.  and  other  tenements: 
tithe,  when  not  ineladed. 

A  local  act  enabled  tmstees  for  i^BbaiUttg 


a  parish  church  to  bonow  oMne^^  and 
charge  it  on  rates,  to  which  the  trustees 
should  "assess  itll  And  every  person  and 
ptnom  who  do  Ot  OM  inhabit,  WAi  bk 
occupy  any  land,  house,  shop,- waMkouse, 
vault,  mill,  m  other  Umnwid  within  the  said 
parish:"  half  the  rate  to  be  paid  by  the 
owner  or  landlord  and  half  by  tbtf  66cu|^itff 
or  tenant :  Cetuuittf  6r  oeen|)ifchr  to  pay  the 
whole  in  the  first  instance,  and  deduct  the 
half  out  of  the  rent :  power  of  distress  was 
given,  if  any  person  sbotfld  omit  to  pay  for 
ihirty  days  after  personal  demimd  er  wrifteri 
dtamnd  left  at  his  plaee  df  aiboda ;  power 
of  imprisonment  if  he  eecreted  fait  fpoods  \ 
pawet  of  distress  if  any  person  asseseed 
should  quit  his  land,  dweUBi9>bouie,  Ware- 
iRMue,  shop,  vanlt,  miU,  or  otbet  tenement, 
in  respect  whereof  he  should  be  s6  mied 
atf  aftresaid,  befiffo  paying  his  said  rate ; 
and  it  was  enacted  that  any  persoii  ap- 
^inted  by  the  trusteea  miglM  mspeot  (he 
books  of  the  poor-rate  ibid  koMktaat,  to  as- 
oertiun  the  retestobe  Mvied  under  Ibis ict 
ibU;  that  the  vicar  was  not  mtable  in 
respect  of  his  tithes  as  an  t'other  teneilkent'* 
iZigtfui  V.  Neoitt,  453. 

RAILWAY. 

AceiBElTT. 

Description  of,  in  ooibner^s  inquisition, 
587.    CoBloirn,  I.  1. 

REABINtSS. 
On  plaintiff's  part,  when  it  need*  tudd  b6 
alleged,  371.    CottTBA'«T,  XIL  9. 

RECITALS. 
In  records,  161.    Lavh&obb  ahu  "txarAaT, 

X.  1. 

RECORD. 
L  As  evidence  of  proceedings  tfaeiein*  recited, 

161.    Lci]rDi.oiiB  i.a»  Txhast,  X.  1. 
XL  By  justices  of  the  peace  of  a  proceeding 

by  them,  161.    LxirDLOBn  An  TiVAVi^ 

X.  1.  

RE-EWTRY. 
Ik  Distinguished  ftom  entry,  973.    "LgatiMAh 

▲vn  TxiTAirT,  VI.  1. 
U.  To  hold  quousque,  973.    Lavvmbb  avd 

TawAiTT,  VI.  1. 
HI.  Common  law  formalitiee,  t^eh  reqtdred, 

973.    LAiTDxoa*  ▲»»  TaVAsrv,  VL  1. 

When  not  equivalent  to  an  act  done,  524. 
AprucATioir,  I.  2. 

REGUL£  GfiNlSlALES. 
t  H.  2  W.  4, 1.  79.    Revivor  of  jodgm^nt^. 
119.    Soimi  VACIAS. 

TOL.  TUI.  83 


H.  T;  T.  4  ^0t.    Iiiniieuials  eMonnofl^  Vol/ 

Exiconoir,  L 
m.  £.  T.  9  Viot 

1.  Examination  and  admiseion  of  attomeyi^ 
6P0,  933. 

2.  Renewal  of  attorney's  certificatfli^  SSd. 
IV.  Regulations.    RxevLATibxi. 


566.      Pmii 


REGULATIONS. 
L  As  to  writs  of  mandttiusi  981.    AMtvtf' 

xasT,  L 
IL  As  to  judges'  brders  Ibr  signing  jodg 
mentf  H)18. 

RffiiATION. 

Of  time.    TiMiiU. 

RELBVAIfCY.  ^ 

Of  evidence;    Evisurcs,  IL 

RELIEF. 

Acknowledgment    by,    lOi^, 

XIV.  1.  xxm.  2. 

RELIEVING  OFHCER. 
P^571.    PooB,XIIL2. 

REMAINDEfirMAN.  ; 

Of  copyholds,  526.    Coptbols. 

r£meDy. 

Specific,  whcfn  noC  exclusive,  6«&,    tAtk^t,.  IL. 

ra:NT. 

DfatreM  ftf,  notioe^  1034k    LASBimriU  4i^4« 
TxvAjrr,  IX. 

RENT-CHARGB. 
L  Tidie  commatationi  32.    Tim^  1  L 
II.  Apportionment 
Tithe  ooDunutation,  l^.    Tnu^  Vl  2. 

Rff^BAL. 
Ofstamte,595.    PDav. 

REPUCATION. 
L  In  severe'  parts. 

h  Gbn^Anion,  588.    Ejmmnne,  IL  1. 
2.  Di«)lioity,  536w    £xifcinMn8»  IL  1.' 
IL  "Wax  must  be  replied  specially. 
D^Kfaarga  under  Insolvent  Beblbr't  Act 
583.    iMoatxHT  DxnMB,  IL  1. 
|d.  Deiiqiirift.    Ihi  iitivbia. 

IV.  New  assignment,  174, 187, 197.    Pkm». 
nra,  TOliym. 

V.  Bad  as  adding  nothing  naaterfal-  to  the 
deelaiatkm,  757.    Ni^SAifoa,  L  1. 

VL  Bad  as  testing  on  a  gram  invalid  wMioat 
deed,  757.    Nmajorca,  L  1. 

REPUTED  OWNERSHIP. 
Page  1.    BAH^^trpT,  III. 

REQUEST. 

L  When  diipehsed  with,  858.    MiAn^itA 

1  1,  371.    CdiTTnieT,  Xn.  2. 
II.  WhenitneednotbepIead«df358.    ICab 

<iA«x,  L  1,  371.    CoimiCT,  XIL  iL 
m.  Denial  of;  when  no  plea,  35ft    Mab* 

ittAt^  L  1. 
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lY.  To  delist,  when  it  need  not  be  allege^ 
197.    PLXAniTe,  XXVIII.  4. 
To  publish  libel,  533.    Bkvaxatiov,  Y.  1. 

RESTITUTION. 
Of  deserted  premises,  161.    Lavuobb  An 

TXTAVT,  X.  1. 

REVENUE. 
L  Customs  duties,  695.    Cokv. 
n.  Stamp  duties.    Stxxv. 

REVIEW. 
Bf  full  court,  524.    Apylicatzov,  L  2. 

REVOCATION. 
Of  authority,  1.    Bavuvft,  IH 

RIGHT. 
Petition  of;  208.    Erinxvn,  XIIL  1. 

RIGHT  TO  BEGIN. 
Page  673.    CoxrirtaL. 

RISK. 
brnrmAVCi. 

ROAD. 
Turnpike.    TirmirpiKx. 

RULE. 

L  Side  bar,  547.    Poon,  XXIX  1. 
n.  Time  of  moving. 

To  set  aside  award,  938.  AmBmATiov,IV. 
UL  To  show  cause:  when  necessary,  119. 

SCIBX  fACIAB,  I. 

IV.  Drawibi;  up :  on  reading  what  documents. 
Reference  lo  former  rule,  126.     Post,  VI. 

V.  Amendmeni')fwritby,981.  Axxvbhxvt, 
1.2. 

VI.  Title. 

When  obtained  by  «xecutor  of  deceased 

plaintiff. 

In  a  cause  of  A.  agaiiiit  B.,  the  matter 
was  by  rule  of  court  referred  to  the  master. 
A.  died  before  the  master's  re^iort  was  reed. 
The  executors  obtained  a  rule  to  thow  cause 
why  they  should  not  be  made  paries  to  the 
first  r-::le.    Htld: 

1.  That  it  was  not  necessary  tha^  the 
second  rule  should  be  drawn  up  on  rt^id- 
ins  the  first,  provided  it  adverted  to  tLe 
first,  which  was  in  court 

2.  That  the  second  rule,  and  the  affi- 
davits in  it,  ought  not  to  be  entitled, « A., 
deceased,  against  B.  ;*'  and,  the  rules  and 
affidavits  being  so  entitled,  the  rule  was 
discharged.     Biand  v.  Dax,  126. 

VII.  On  what  materials. 

Affidavit  by  attorney's  clerk  when  enough, 
and  when  not  enough,  521.    WAmnAVT 
or  ATTomirxT,  524.    A»licatiot,  I.  2. 
VIIL  Rules  in  particular  instances. 

1.  For  judgment :  when  unnecessary,  931. 
Exxcvnov,  L 

2.  Consent  rule  in  ejectment,  934.    BAmov 
Airs  Faxx. 

IX  General  rules     RievLs  GivnAUS. 


SALE. 

For  expenses  of  feeding  animal  impooadedt 
811.    Dmrnxss,  L  1. 

SCHOOLMASTER. 

Offioe,  when  one  of  a  private  nature,  946. 
Quo  WAmmAXTo,  L 

SCIENCR 

Evidence  of  opinion,  208,  250.    Etudmicj, 
XIII  1. 

SCIENTER. 


SCIENTIFIC  SOCIETY. 
RatabUity,  719,  729,  745.    Poom,  Vm. 

SCIRE  FAaAS. 

L  Issuing :  role  to  show  cause. 

Where  final  judgment  has  been  obtained 
against  a  defendant  who  dies  hetate  exe- 
cution, and  a  scire  facias  has  issued  (after 
rule  to  show  cause)  against  his  peiaooal 
representative,  to  revive  the  judgment,  and 
has  been  returned,  a  scire  facias  may  issue, 
without  a  rule  to  show  cause,  against  the 
heir  and  tertenants,  though  the  judgment 
be  more  than  fifteen  years  old.  R.  Gen. 
Hll.  2,  W.  4,  L  79,  applies  to  the  first  scire 
facias,  reviving  the  judgment  in  sudi  case, 
but  not  to  the  second.  Wright  v.  Jfadbdb^ 
119. 

IL  Against  whom. 

Administrator,  or  heir  and  tertenants,  110. 
Ante,  I. 

SEA  LAWS. 

IirsiTBAircx. 

SEAL. 

L  Acts  requiring. 

Order  of  town  ooundl,  when,  926.     Sta- 

T17TX,XLIIL2. 

n.  Liability  of  corporation  on  contracts  not 
under  seal,  326,  810.    Pooa,  IL  1.    UL  2. 

SEARCH. 

L  Previous  to  admission  of  secondary  evi- 
deiH^  576.    EvxBxircs,  XIX  1. 

IL  For  husband's  settlement,  410.  Pool, 
IIL2. 


SECURITY. 

Duty  of  attorney,  in  investigating,  342. 

TVAHXT,  VIL  1. 


Ai^ 


SlCDmOUS  PRACTICES. 

I.  Illegal  lecturing,  102.   Covvicnov,  IIL  2. 
IL,  Illegal  printing,  102.  CoirvzcTlov,  IIL  2. 

SEDUCTION. 
Page  483.     CoirsioxnATiov,  I. 

SESSIONS. 
L   Caimot  alter  fees  fixed  by  statnto|  7& 

ClSMK  OV  TBI  PlACX,  L 


INDEX. 


1117 


n.  What  mder  is  a  judicial  act,  75.    Ciabk 

OV  TBI  PbjLCB,  I. 

SEQUESTRATION. 

B7  foreign  state,  308.    Ensxircx,  XUL  1. 

SETOFF. 

L  Of  advances  in  the  course  of  other  business 
done  so  negligently  as  to  be  useless,  not 
allowed,  685.    AiromirxT,  X  1. 

U.  Plea  of. 

1.  Must  be  formally  pleaded,  489.    Bills, 
X.I. 

2.  In  assumpsit  against  executor,  538.  BIzi. 
cuToms,  II.  1. 

3.  Keplication,  538.     Exxcuroas,  II.  1. 

4.  Replication :  what  must  be  replied  spe- 
cially. 

Dincharge  under  Insolvent  Debtors'    Act, 
583.    Ihsdlvxjtt  Dxbtob,  II.  1. 

SETTING  ASIDE  PROCESS. 

Authority  for  application,  52 1.  WAmxAiTT  or 
Attoxxxt. 

.SETTLEMENT. 

Of  the  poor.    Poox. 

SEVERAL  FISHERY. 
Page  1000.    FisHXKT,  I.  1. 

SEVERALTY. 
Of  estate  of  tenant  in  common,  526.    Copt- 

■OLD. 

SHIPPING. 

I.  Port 

What  is  a  hostile  port,  781.     Ihbubaxcx, 
LI. 
U.  Transshipment 

Effect  on  insurance,  78.    Ixsuxaxcb,  L  1. 
III.  Voyage. 

1.  Deviation,  781.     Ivsvxaxcb,  I.  1. 

2.  Commencement  of  voyage,  467.    Cbax- 

TSX-PAXTT,  I. 

rV.  Charter-party.    Chaxtxx-paxtt. 

SIDE  BAR  RULE. 
Fbge  547.    Poox,  XXIX.  1. 

SIGNATURE. 

L  Of  judge's  orders,  161.  Laxdlobd  axd 
TXXAHT,  X.  1. 

II.  To  statement  of  grounds  of  appeal,  108. 
Poox,  XIV.  1. 

in.  By  parent  for  iniknt  child,  718.  Ixpaxt, 
IL 

SLANDER. 

DXPAXATIOX. 

SOCIETY. 
RambiUty,  719,  729,  745.    Poox,  VIIL 

SOLICITOR. 
Attoxxxt. 

SPECIAL  CASE. 

Points  not  reserved,  547,  561,  566.  Poox, 
XXILl.    XXm.2.    XXIX.  L 


STAMP. 
L  Generally. 

1.  Is  not  part  of  the  document  stampedi 
877.    Poox,XXIL3. 

2.  Presumption  that  document  admitted  in 
evidence  was  properly  stamped,   877. 

Poox,  xxn.  2. 

3.  Sufficiency  of  allegation  that  a  document 
was  duly  stamped,  877.   Poox,  XXIL  2. 

IL  Plurality  o£,  when  requisite. 

1.  When  instrument  operates  as  bothagre^ 
raent  and  lease,  371.   Coxtxact,  Xn.2. 

2.  In  conveyance  of  estates  of  several  ten- 
ants in  common,  526.    Coptxold. 

ni.  In  particular  instances. 
On  admission  to  copyhold,  526.  Coptbou. 

STATUTE. 

FixsTLT :  General  decisions  on  statutes. 
L  Incorporation  of  stamtes,  32, 43.    Trrax,  L 
102.    CoxTicTiox,  IIL  2. 

II.  Interpretation  clauses. 

Singular  to  include  plural,  811.    Diirmxas, 
•  LI. 

III.  Prohibitory  clause. 

Enforcement  by  indictment,  notwithstand- 
ing the  provision  of  other  specific  punish- 
ment, 883.    Attoxxxt,  V. 

IV.  Restriction  as  to  the  party  that  may  pro- 
secute, 102.     COXTICTIGX,  III.  2. 

V.  Regulating  management  of  private  fran- 
chise, 946.     Quo  Waxxaxto,  L 

VL  Devesting  of  estate  by,  394.   Poox,  VI.  2. 
Vll.  What  is  a  thing  done  in  pursuance  of  a 

statute :  permissive  continuance,  286.    Ac- 

Tiox,  II.  1. 
VIIL   Specific  remedy  given  by,  when  not 

exclusive,  65.    Casb,  L  1. 

IX.  Statutory  form,  how  far  sufficient,  102. 
COHVICTIOX,  UI.  2. 

X.  Repeal. 

1.  Virtual,  by  subsequent  affirmative  enact- 
ment, 707.    Poox,  IX. 

2.  Keeping  repealed  act  alive  for  particular 
purjxMe,  595.    Coxx. 

SxcoxDLT :  Decisions  on  particular  statutes: 
general. 

XI.  3  Ed.  l,c.26.   (Westminster  1st)   Fees, 
75.    Clxxk  op  tbx  Pxacx,  L 

XIL  lstat2  W.&M.C.  5. 

Sect  2.  Notice  of  distress,  1034.  Laxxloxb 

AXD  TxXAXT,  IX. 

XIIL  1  W.  &  M.  Stat  1,  c.  18.    (Toleration.) 

Sect  4.   Exemption  from   prosecution  in 

Ecclesiastical  Court,  640.    Cbubcb,  L  1. 

XIV.  9  Ann.  c.  20.    (Quo  Warranto.), 
Sect  4.  For  what  office,  946.    Quo  Wab- 

XAXTO,  I. 

XV.  4  G.  2,  c.  28.    (Landlord  and  Tenant) 
Sect  2.  Reentry,  973.     Laxdloxb   axd 

TXXAVT,  VL  1. 

XVI.  11  G.  2,c.  19.  (Landlord  and  Tenant) 
Sects.  16,  17.  Restitution  on  desertion,  161. 

Laxblobx  axd  Txxaxt  X  1. 


ma 
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XVn.  17  O.  %  o.  9i    (Rw  ntej 

Sect  3.  Right  Id  copy,  707.    ms,  IX. 
Xmt  24  a  S,  a  44      (Jiwtie*  of    the 
Peace.) 
Son  1.  miM  of  mUm,  lOaOl    Jvmcs, 
IV,  1. 

XIX.  39  O.  3,  c.  79.    (Seditkni  pnotioes.} 
Seel  15.  lUifil  toattuaiig^  lOS.     Onmc- 

VMV,  ULS. 

XX.  52  6.  3,  o.  Idft.    (DiMnten.) 

Sect  4.  Sxeaapllsn.  fioa  peaaitiMy  640. 

XXL  53  a  3,  o.  141.    (Amnidee.) 

Sect  ICX  Chwge  ott  fbe^  429*    Avwitt,!. 
XXII.  55  G.  3,  c.  184.    (SampiL) 

Soltod.  part  L   Awmcu^e  •»  Gkiasiarr, 
515.    AiTomxxT»  I. 
XXIIL  56  6.  3,  a  139.     (Parish  appren- 

tioea) 

Sect  1.  AHowBDce,  871.    Pmb,  XH 
XXIV.  57  6.  3,  c.  91.    (Clerk  of  t^  Peace.) 

ClBRK  or  TBS  PXACS,  L 

X'Xy.  59  6.  3,  o.  13.    (Piaririi  propertf.) 
Sect  17.  Vesting  in  parish  officers,  383. 
CavmcawABBXTS,  L  394,  1037.    Foob» 
VI. 
XXVL  59  6.  3,  0.  31.    (Claiiii*  on  Fnuice.) 
Payment    into    Bank,  308.       Etibbitcx, 
XIII.  1. 

XXVII.  3  6.  4»  a  128.    (TWnpike.) 

1.  Sect  55.  DeraiBe  of  toils^  169.    TvaiT' 

PIKX,  L 

2.  Sect  147.  Protection  of  persons  acting, 
13.     CoimeTiov,  III.  1. 

XXVIII.  4  O.  4,  c.  95.     (Turnpike.) 

Sect  30.  Conviction  for  taking  less  than  the 
legal  toll,  13.'    CoKTicnoif,  III.  1. 

XXIX.  6  G.  4,  c.  16.     (Bankrupt)    Bavx- 

KVPT. 

XXX.  7  &  8  G.  4,   c.  29.      (Iixjuries  to  pio- 
perty.) 

Sect  34.  Private  fishery.     CHfin  ▼.  EOii, 
149,  n. 

XXXI.  9  G.  4,  o.  40.    (Piaaper  Innaries.) 
Sect  41.  Order  of  maintenance,  547.  Poob, 

XXIX.  I. 

XXXII.  9  G.  4,  c.  49.     (Stamps.) 

'  1.  Sect  1.  On  admission  to  courts  at  West- 
minster of  clerks  articled  for  admission 
in  certain  other  courts,  515.  Attobvbt, 
I. 

.  Sect  15.   Date  of  check,  675.     Bills, 
V.  1. 

XXXm.  9  G.  4,  c.  60.    (Com.) 

For  what  purpose  not  kept  alive,  595. 
CoRsr. 

XXXIV.  11  G.  4»  &  1  W.  4,  c.  13.     (PubUc 
funds.) 

Sect    13.    Signature  of  acceptance,  689. 
EviDiircB,  VI. 

XXXV.  1  W.  4,  c.  7.     (Speedy  judgment) 
Sect  2.  Immediate  execution,  931.    £xx> 

cimoir,  L 

XXXVI.  1  &  2  W.  4,  c.  37.     (Truck.) 


Tbvok. 
XXXVn.  3&4W:4,e.5a.    (CasBMns.) 
Sect  18.  Actxm  for  not  signing  bill  of  e^ 
try,  596.    €kmr. 
iXXXVUL  3&4W.4,e.S6.    (Cosioms.) 
'     Table  of  duties  inwards,  595.    Comv. 
XXXIX.  4&5  W.4,c.  76.    (Poor.)    Pteft. 
XL.  5  &  6  W.  4,  c.  50.    (Highways). 

Sects.  56, 109.  Act  done,  286.  AcnoB^ILl. 
XLL  5  &  6  W.4,  c.  59.    (IKstreflse&) 

Sect  4.  Sale  for  expenses  of  feeding.  811. 
DiSTBXSS,  I.  1. 

XLU  5  &  6  W.  4,  c.  69.     (Poor.) 

Sect  7.  Incorporation,  326.     Poob,  H  L 

XLIIL  5  &  6  W.  4,  c.  76.    (Municipal  cocw 
porations.) 

1.  Sect  60.    Town  clerk   not   dellvexiBf 
accounts,  65.    Casb,  L  1. 

2.  Sects.  66,  67,  92,  application  of  borough, 
fund. 

Under  Hat  5  Is  6  W.  4,  c  70,  ss.  66.  67, 
a  corporation  executed  a  bond  for  payment 
of  an  annuity  to  a  person  removed  firom 
office,  and  also  for  payment,  on  demand, 
of  arrears  due  before  the  date.  The  obligee 
consenting  not  to  press  for  the  arrears,  the 
council  passed  a  resolution  to  pay  him  in- 
terest thereon. 

Htld,  that  siKh  resolution,  and  orders  of 
the  council  for  payment  of  the  interest 
were  unsanctioned  by  s.  92,  and  wete 
liable  to  be  quashed  on  being  brought  up 
by  certiorari 

And,  per  Patteson,  J^  that,  indcpendeaidy 
of  this  objection,  the  resolution  not  being 
under  seal,  could  not  bind  the  oorporatioii. 

The  oorporarion  had,  during  all  the  time 
of  living  memory,  repaired  from  the  corp^ 
ration  funds  a  pew  in  a  parish  church  to 
whieh  the  members  of  the  corporation  had 
been  used,  in  their  character  of  oorpoiatoca, 
to  resort  for  worshipu  It  did  not  appear 
that  the  corporation  possessed  any  hall  or 
other  building  vrithin  the  perish.  HtU^ 
that  such  repairs  might  be  defrayed  fran 
time  to  time  under  sect  92.  Begma  v. 
Wanmck  Council,  926. 

3.  Sect.  92.    Repairs  of  pew,  926.    Ante,  2. 
XLIV.  6  &  7  W,  4,  c.  71.     (Tithe.) 

1.  Sects.  17,  27.    Agreement  for  oommu- 
tation  rent'Charge,  32.     TmiB,  L  1. 

2.  Sect    45.       Boundary    of   hinds,   33 
TiTHB,  I.  1. 

3.  Sects.  33,  36,  44^  61.     Apportionmefit 
of  rent-charge,  139.    Titbx,  VI.  2. 

XLV.  6  &  7  W.  4,  o.  96.    (Parochial  As- 
sessment) 

1.  What  it  does  not  repeal,  707.    Poob^Dl 

2.  Sects.  Expensesof survey, 326.  Poob, 
II.  1. 

XLVI.  7  W.  4,  &  1  Vict    (Tithe.) 

Sect  2.  Boundary  of  parishes  and  ooontiea 
32,  43.    Tithb,  I.  1,  2. 
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XLVn.  1  &  2  Vict  0.  1X0.      (InaolTem 
Debtort.) 
Sect    91.    Pleading^    983.      brioirxsT 

DlBTOB,  IL  1. 

XLYin.  2  &  3  Vict  e.  12.    (Illegal  printing.) 
Sect&  4,  6.    Pioaecudon,  in  whose  name, 
102.    CoirviGTiov,  in.  2. 
TCLDL  2  &  3  Vict  c.  62.    (TitheA 

1.  Sect  37.    Incorporation  of  ^nner  acts, 

32,  43.    TiTBX,  L  1,  2. 
9.  Sect  34.    Restriction  ta  to  boandaxies 
of  counties,  32,  43.    Ttm,  L  I,  2. 
L.  5  &  e  Vict  c.  14.    (Com.} 
Sects.  28,  30.    Eflbct  on  former  aei»,  505. 
CoBir. 
XI  5  &  6  Vict  c.  87.  .  (Toot.) 

Sect  16.    Incorporation,  326.    PboB,  II.  1. 
LIL  5  &  6  Vict  c.  1 16.    (Insolvent  Debtors.) 
Sect  10.    Plea  of  protection  from  prtx^ss, 
610.    IirsQLrBirT  Dxaratf,  t 
ISXL  6  &  7  Vict  c.  20.    (Crown  Office.) 
Sect    16.      Regulations,    981.      AxxvD- 
xx2rT,  L 
LTT.  6  &  7  Vict  c.  36.    (Rates.) 

Sect  1.  Exemption  of  literary  institutions, 

719,  729.    PooB,  VIII.  1. 
Sect  6.  Time  of  appealing,  729.    Poob, 

vm.  3. 

Sect  6.    Certificate  noC  oonclnsive,  745. 
Poob,  VIII.  5. 
LV.  6  &  7  Vict  c.  73.     (Attorney*.) 
Sects.  2,  35,  36.     Indictment,  883.    At- 

TOBVXT,  V. 

LVI.  7  &  8  Vict  c.  101.     (Poor.) 
Sched.  C.  Certificate  of  cbargeabilSty,  889. 
PooB,  XIX.  6. 
tVIL  8&9 Vict c.  114.    (Fees.) 75.    Cimmk 

or  TBB  Pbacx,  I. 
Fbibdit:  Decisions  on  particular  statutes: 

local  and  personal,  public. 
LVin.  Churcb  act 
51  6.  3,  c.  i.    East  Grimstead  church,  452. 
Rati. 
CJX.  Watching  and  lighting  acts. 

10  G.  4,  c.  cxviii.     St.  Gtorge  tht  Mttrtp, 
Soutkwark,  729.    Poob,  VIII.  3. 
FouBTBLT :  Private  acts. 
LX.  5G.4,c.  38.    Etwe  11  hospital  and  Repton 
school,  946.    Quo  Wabbanto,  I. 

STAY  OF  PROCEEDINGS. 
Forbearance  by,  500.    Bials,  X.  2. 

STOCK, 
fomsfer  oil 
[.  When  complete  as  against  Uanaferor,  689. 

Etidmtcb,  VL 
XL  Signature  by  transferee,  689.  £YU>B]rcB,Vl. 

SUBJECT. 
British,  208.     Etioxitcb,  XIII.  1. . 

SURETY. 
L  Discharge :  by  giving  time  to  principal 
1.  By  endorsee  giving  time  to  acceptor, 
500.    Bills,  X.  2. 


2.  Effect  ofallegation  of  stay  of  pfooeeiHng*^ 
and  fbrbeaxanee,  600,    Btlxm,  X.  2. 

3.  Effoct  of  traverse  of  agiMmeut  fo  fynnXf 
SCO.    ItUB,  X  2. 

n.  Discharge:  by  breach  oa  the  ptttof  tho 
creditor. 

By  proof  ibr  whole  d^  under  the  jfrinei- 
pal's  bankruptcy,  966.    CosriMmoir,  L 

SURETIES  OF  TH£  PEAC& 
Page  1020.    JvBxicx,  IV*  1. 

SCmPLUSAGE. 
When  noi  rejected,  587..    CoaaviB,  1 1. 

SUBftENBEB. 
Page  526.    Coptbolb. 

SURVEY. 
Parochial,  326.    Poo»,  II.  1. 

SURVEYOR 
Of  highways^  286.    Agtzob,  IL  1. 


TENANT. 
hMwnmmm  ajib  Tb«abt. 

TENANT  IN  COBIMON. 

1.  Severalty  of  his  estate,  926.    CovnHnuK 
IL  Of  oopyhoid;  aevend  Sbm  and  aiBBipfi 

526.      COPTBOLD. 

TENDER 

L  Need  not  be  alleged  aAer  the  other  ptettf 
is  shown  to  have  incapacitated'  hmisell^ 
371.    Co^miACT,  Xn.  2. 

IL  Admission  by  plea  of;  920.    P£ba,  L 

TENEMENT. 

L  What  is»  452.    Ratbl 
IL    Several    fishery   in   i^ieno  aolo,    1000. 
FiBBsmT,  L  1. 

TERM. 
1.  Outstanding,  effect  on  cjeetmiMHt  430.   Av- 

SVITT,  L 

IL  When  subjeet  to  ooUateial  powei*  to  ae- 
cure  same  aamiity,  429b    AntrirTt  L 

IIL  Title  ttK 
Evidence:  what  net preeumed,  576.    En- 
BBVCB,  XIX*  1. 

TERMS  OF  ART. 
Adherence  to^  1000.    FiaBsmT^  1 1. 

TBRTENANT. 

Sci.  fit  against,  119.    Scibb  PACtAS,  L 

TESTR 
Of  writ,  981.    Axairsxxirf,  1. 

TESTIMONY. 

Bill  to  iwrpetUBie,  208.    EvtvBVOi,  XUL  1. 

TIME. 
L  Inference  backwards  tVom  acts  in  eiecntiOD 
of  office,  63.    EvinxircB,  XX.  1, 

3K 
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IL  Relation. 

1.  Between  the  time  of  granting  a  writ  and 
the  time  of  its  issuing,  981.  AxxirDxavT,  I. 

2.  When  not,  in  time  of  emancipation,  349. 
POOB,  XV.  1. 

IIL  Within  which  things  may  be  done. 

1.  Motion  to  set  aside  award,  938.    Amai- 
TmATioir,  IV. 

2.  At  which  writ  of  mandamus  may  be 
amended,  981.    Axxkdxbjtt,  L 

IV.  When  immateriaL 

May  be  omitted  in  taking  issue,  24.   Bills, 
VLl. 

V.  Giving  time,  489,  500.    Bills,  X. 

VJ.  In  warrant  of  commitment,  1020.    Jcs- 

TICB,  IV.  1.  

TITHE. 
L  Power  of  commissioners  as  to  boundaries. 

1.  As  to  boundary  of  parishes. 

Stat.  6  &  7  W.  4,  c.  71,  s.  45,  empower- 
ing the  Tithe  G>nmiis8ioners  to  decide  any 
question  touching  the  **  boundary  of  any 
lands,"  does  not  authorize  them  to  settle,  by 
their  award,  a  dispute  as  to  the  boundiary 
of  parishes. 

Nor  can  they  do  this  under  the  powers 
granted  by  stat  7  W.  4  &  1  Vict  c.  69,  s.  2, 
even  at  the  request  of  two-thirds  in  value 
of  the  land-owners,  if  tlie  boundary  of  the 
parishes  be  also  a  boundary  between 
counties. 

For,  by  stat  2  &  3  Vict  c.  62,  s.  37,  this 
and  the  two  prior  acts  are  incorporated; 
and  sect  34  of  stat  2  &  3  Vict  c.  62,  for- 
bids the  Commissioners  to  abjudicate  on  a 
boundary  which  divides  counties  as  well 
as  parishes.     [But  see  pp.  43,  58,  post,  2.] 

If  the  G>mmissioners  are  proceeding  to 
adjudicate  on  such  a  boundary:  ^iMere, 
whether  prohibition  lies. 

But  the  court,  in  such  case,  made  a  rule 
absolute  for  a  prohibition,  the  G>mmis- 
sioners  showing  cause  and  making  no  ob- 
jection on  this  ground. 

Qiiore,  Whether  a  parochial  agreement 
lor  a  commutation  rent-charge  can  legally  be 
made  and  confirmed,  under  stat  6  &  7  W.  4, 
c.  7],  ss.  17,  27,  &C.,  while  a  dispute  exists 
as  to  the  boundary  of  the  parish,  /arc  F«- 
tradgunlaii  Commuiatum,  32. 

2.  As  to  boundary  of  parishes. 

To  a  motion  for  certiorari  to  bring  up  the 
award  of  an  assistant  Tithe  Commissioner, 
it  is  no  answer  that  the  award  is  already  in 
court  under  certiorari,  obtained  by  another 
party. 

Stat  6  &  7  W.  4,  c.  71,  s.  95,  took  away 
certiorari  in  the  case  of  orders  and  abjudi- 
cations made  by  the  Tithe  Commissioners 
under  that  act  Stat  7  W.  4,  &  1  Vict  c.  69, 
s.  2,  empowers  the  Commissioners  to  settle 
parish  boundaries ;  and  sect  3  gives  a  cer- 
tiorari to  any  person  interested  in  the  judg- 
ment rtspectipg  the  ioid  bouHdaria^  who  shall 


be  dissatisfied  tfaeiewith,  and  enacts  tfaa^ 
on  removal  of  such  judgment  under  the 
writ,  the  decision  of  the  court  thereon  shall 
be  final  and  conclusive  as  to  the  oomtdarim, 
HtUI,  that,  on  the  certiorari  thus  restored, 
the  court  was  authorized  to  consider,  no* 
only  the  merits  of  the  decision  as  to  bound- 
ary, but  all  questions  usually  discussed  oa 
certiorari 

The  award  of  an  assistant  Tithe  Com- 
missioner employed  to  settle  the  boundaries 
of  a  township  on  request  of  the  landowners, 
under  stat  7  W.  4,  &  1  Vict  c.  69,  s.  2,  was 
quashed,  on  certiorari,  as  not  sufficiently 
showing  jurisdiction : 

1.  Because  it  did  not  state  the  district 
to  be  one  of  which  the  tithes  were  *•  to  te 
commuted.** 

2.  Because  it  stated  the  request  to  have 
been  signed,  not  **  at  a  panckial  meeting 
called  for  that  purpose,"  **  according  to  tkt 
proomom  of'^  stat  6  &  7  W.  4,  c.  71,  s.  17, 
(referred  to  by  stat  7  W.  4,  &  1  Vict  a  69, 
s.  2,)  but  only  **at  a  meeting  called  for  that 
purpose.*' 

In  stat  2  &  3  Vict  c.  62,  s.  34,  (giving 
the  Commissioners  power,  on  requisition,  to 
ascertain  old  or  set  out  new  boundaries.) 
the  proviso  <*  that  nothing  in  this  provisioQ*' 
shall  extend  to  any  boundary  line  of  a 
county,  or  of  copyhold  without  consent  of 
the  lord,  applies  only  to  the  enactments  in 
the  same  clause.  And  sect  37  of  stat  2  &  3 
Vict  c.  62,  which  incorporates  it  with  stat 
7  W.  4,  &  1  Vict  c.  69,  does  not  abridge 
the  power  given  by  sect  2  of  the  prior  act 

Therefore,  in  a  case  under  stat  7  W.  4, 
&  1  Vict.  c.  69,  s.  2,  the  Commissioners 
may  ascertain  the  existing  boundary  of  a 
parish,  though  it  be  also  that  of  a  county, 
or  of  copyhold  in  a  manor,  the  lord  of 
which  does  not  consent  to  the  inquiry. 

An  award  under  that  clause  can  be  made 
only  where  the  tithes  are  "to  be  commuted:** 
and  tliere  is  no  jurisdiction  under  it  if  the 
tithes  have  been  oonunuted  already.  Jk  rt 
Dent  Commutation^  43. 
3.  Request  of  landholders,  32,  43.    Ante, 

1,2. 
IL  Commissioners:  powers. 

Incorporation  of  the  several  statutes  giving 

powers  to  the   Commissioners,  32,  42. 

Ante,  L 
nL  Commissionen:  prohibition  ta 

1.  Whether  it  lies  on  proceedings  as  to 
boundaries,  32.    Ante,  I.  1. 

2.  When  not  on  proceedings  as  to  appoi^ 
tionment,  139.    Post,  VL  2. 

IV.  Award  of  Commissioners :  showing  juris 
diction. 

1.  That  tho  tithes  are  « to  be  oommnt^d,* 
43.    Ante,  L  1. 

2.  Request  ^at  a  parochial  meetiiig,'  49 
Ante,  I.  2. 
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8.  Qqaghing  on  certiorari,  43.    Ante,  L  1. 
V.  Commissioners:  certiorari. 

To  remove  award)  43.    Ante,  L  2. 
VL  Commutation  rent-charge. 

1.  Agreement  for,  while  a  dispute  exists  as 

to  the  boundary,  32.    Ante,  L  1. 
S.  Apportionment :  on  what  principle. 

On  a  commutation  of  tithes  under  stat. 
6  &  7  W.  4,  c.  71,  the  valuer  made  an  ap- 
portionment which  was  objected  to  by  land- 
owners in  the  parish,  and  the  objectors 
heard,  first,  by  the  Assistant  Commissioners, 
who  received  evidence  for  and  against  ihe 
objections,  and,  then,  by  the  Tithe  Commis- 
sioners, according  to  sect  61. 

It  appeared  that  the  tithes  of  com  and 
grain  in  the  parish  were  payable  to  the 
rector,  and  moduses  for  all  otlier  tithes,  to 
the  vicar.  A  rentrcharge,  in  lieu  of  such 
tithes  and  moduses,  had  been  awarded 
under  sect  36.  H.,  one  of  the  above  land- 
owners, held  ancient  pasture  land  of  the 
Dean  and  Chapter  of  Canterbury  by  lease, 
which  forbade  hira  to  plough  the  land 
without  their  license  in  writing,  for  which 
he  had  never  applied  or  purposed  apply- 
ing: but  lands  of  the  Dean  and  Chapter 
witliin  the  same  district  had  been  ploughed 
within  living  memory.  Part  of  the  lands 
in  the  parish  was  woodland.  The  valuer, 
in  apportioning  the  rent-charge,  under  sects. 
33,  44,  upon  H.'s  pasture  lands,  assessed 
them  to  the  vicar's  rent-charge  according  to 
the  modus,  and  added  a  small  portion  of 
rent-charge  to  be  paid  to  the  rector  as  part 
of  the  gross  rent-charge  awarded  to  him, 
where  it  seemed  that  the  productive  quality 
of  the  land  admitted  of  its  being  arable, 
and  that  there  was  a  reasonable  probability 
of  its  being  tilled :  but  he  made  no  such 
additional  assessment  on  the  woodland,  not 
considering  that  a  reasonable  probability 
existed  of  that  land  becoming  arable.  The 
objectors  disputed  both  the  facts  and  the 
principle  of  assessment  The  Commis- 
sioners, having  inspected  the  evidence 
given  as  above  stated  for  and  against  the 
objections,  decided  that  they  would  confirm 
the  apportionment  if  they  were  not  for- 
bidden by  a  superior  court 

On  a  motion  for  a  prohibition,  Hddf 

That  a  prohibition  did  not  lie,  the  Com- 
missioners having  acted  within  their  statu- 
tory jurisdiction,  and  according  to  law.  And 

That  the  apportionment  was  right  in 
principle.  InreJfypledore  Commuiation,  139. 
3.    Probable  change  of  cultivation,  139. 

Ante,  2. 
VII.  Rates  on. 

When  not  ratable  as   a   tenement,  452. 

Rati. 

TITLE. 
I.  To  property :  evidence. 

1.  By  acting,  1037.    Poo»,  VL  5. 


2.  What  presumed  from  possession.    En- 
DxircK,  XIX. 

II.  To  property :  security. 

Duty  of  attorney  in  investigating,  342.    At- 
TORVXT,  VII.  1. 

III.  Of  documents  and  legal  proceedings, 

1.  Of  cause  to  perpetuate  testimony,  208. 
Eyinxircx,  XIII.  1. 

2.  Of  affidavits  and  rules,  126.    RtruK,  VL 

3.  Of  patent,  1044.    Patxkt. 

IV.  Of  dignity. 

Of  foreign  prince,  508.    Abditioit. 

TOLERATION. 

Of  nonconformists  under  1  stat  1 W.  &  M.  c.  18, 
640.    CauKCH,  L  1. 

TOLLS. 
Turnpike,  169.    TumsrpiKX,  L 

TOOLS. 
Special  damages  in  trover,  779.  DAXAai8,IL 

TOWN  COUNCIL. 
Page  926.    Stahttx,  XLIIL  2 

« 

TRADE. 

I.  Usage    of,    as    affecting    contract,    311. 
Truck. 

II.  Implements. 

Special  damages  in  trover,  779.  Daxaois, 
IL 

TRANSFER. 

Of  stock :  signature  of  acceptance,  689.   Etx- 
sxifcx,  VI. 

TRAVERSE. 

L  Of  agreement,  does  not  put  performance 

in  issue,  500.    Bills,  X.  2. 
II.  When  plaintiff  may  both  traverse  and  new 

assign,  187.    Plxadihg,  XXVIU.  2. 

TREATIES. 
Claims  against  crown  under,  208.  Eyidxkcx, 

xm. 

TRESPASS. 

L  When  it  lies. 

1.  For  breaking  and  entering  a  several 
fishery,  1000.    Fibexrt,!.  1. 

2.  For  pulling  down  house  whilst  a  family 
is  therein,  757.     Nuisakcs,  L  1. 

II.  Qu.  cl.  fr.  who  may  maintain. 

Not  lessee  before  entry,  895.    Mortgaox, 

in.  2. 

in.  Against  whom  it  lies. 
Against  attorney  for  wrong  levy,  when 
677.    Attomvxt,  IX.  1. 
IV.  Pleading. 

1.  Distinction  between' allegation  that  de* 
fendant  assaulted,  and  that  he  made  an 
assault,  197.    PLXADiira,  XXXVm.  4. 

2.  What  is  a  count  in  trespass,  1000 
FlSBBST,  I.  1. 

3.  Allegation  of  force,  757.  Ntntivcx,  L  1 
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4.  Pin  dcttfuk^  plftintiff^s  ptopnt^^  00. 
Liur,  L 

5.  Jusdflcation  in  refluttbioe  of  fyna,  I9i, 
PuiBivo,  XXYin.  4. 

6.  Plea  justifying  as  £ot  ah  aibtttemettt  of 
melsance,  757.    Ntn«A#es,  1. 1. 

*f.  Chnission  to  jnsdiy  matter  of  agsravAtion, 
197.    PLXADiva,  XXtllL  4. 

8.  Replication,  bad  as  not  adding  to  ooni' 
plaint  in  (fecIaxatioD,  757.  Hvmavcx, 
1.1. 

9.  New  assignment,  l74, 187, 197.  TuuOh 

TRIAL. 

I.  Right  to  begin,  673.    Covmwb, 

IL   Case  put  on  new  giound  on   showing 

cause  against  n6W  trial,  576.    Etibbvcs, 

XIX.  1. 

TRIAL  AT  BAR 
Fllgfr  20&    ETi]>tve%  XIII 1. 

TROVER 
I.  When  it  Uei.  ' 

By  assignee  of  baaknipt  fbt  bills  of  ex- 
change, 1.     B4VSBVFT,  III. 

IL  Damages. 

Special,  779.    Dajcasss,  II. 
m.  Pleading. 

1.  Joint  ownership  of  plaintiff  and  defbnd- 
tthx :  a  bad  plea. 

To  a  declantion  in  trover,  deftmdant 
pleaded  that,  before  and  at  the  time  of  the 
Otfmnitting,  &e.,  be  and  plaintiff  were 
jointly  and  together  the  owners  and  pro- 
prietors of  the  chattel* 

Heid  bad,  on  special  demurrer,  because, 
if  the  conversion  was  denied,  the  plea 
amounted  to  Not  guilty,  and,  if  it  was  con- 
fessed, the  plea  could  be  understood  only  as 
confessing  a  destruction  of  the  chattel,  which 
was  not  justified.    Higgint  ▼.  Thonuu,  908. 

2.  Not  Guilty :  what  plea  amounts  to,  908. 
Ante,  1. 

3.  In  confession  and  avoidance:  what  is 
confessed,  908.    Ante,  1. 

4.  New  assignment,  187.  Puunnrv, 
XXVIIL2. 

TRUCK. 

What  contract  xx>t  within  the  act. 

Plaintiff,  A  freme-work  knitter,  worked 
as  a  weaver  of  gloves  for  defendant,  in 
frames  provided  by  defendant,  at  anagreed 
gross  price  per  dozen  pairs.  Defendant 
was  a  sub-oontractor,  furnishing  the  work, 
by  agreement,  to  a  master  manufacturer, 
who  found  machinery  and  materials.  De- 
fendant settled  with  plaintiff  Weekly  ibr 
the  work  don*,  deducting  out  of  the  gross 
price  per  dozen  certain  charges,  which 
vrWe  according  to  the  known  custom  of  the 
trade:  namely: 

1.  A  frame  rent  per  week.    2.  A  pay- 
nMnt  per  week  Ibr  use   of  defendant's 


pienfiMi  to  troik !«,  MflAdfaig  nmtk  ^  ibe 
frame,  defendanfa  HotkjAa  and  IbM  oTtiiDtf 
in  prooariog  ttURerials  add  csuVc^'^Bf  A4n& 
to  plaintiff,  deftndittifi  l«tfpoMbffitf  ttf  di^ 
nMMaf  mamilhMMvef  tuMla#  wfton  fca  ean- 
tracted  fat  die  work,  iojfteriMianfeaua  ef  the 
woi^  sorting  the  good*  idthtm  madfl^  nM 
d^li^rering  them  to  the  nested  mamifiD^brer. 
8.  Pliymentsioabos^lbr  wJttdSngtheyuii; 
■Ad  wev  aAd  tear  of  madUnery.  4.  A 
penny  pet  sfailfing  on  <he  net  sum  can^ 
by  plaintiff  above  I4sl  per  week,  as  eottii- 
pensation  tt>  defendant  Ibt  a  peitenuige 
pAtd  by  hite  to  Ae  DriMter  masMilhctuivi  on 
the  amount  of  goods  niaimfkctnred  by  de 
ftndimt  ftr  him  with  machinery  rented  of 
him  by  defendant  'Hiere  Was  n6  written 
•ontracf  between  plaintiff  and  defenAtal 

Bdi,  that  the  igreemeAt  to  pay  plaintiff*a 
imgcB  wi^  the8«  dedoctiona  was  net  a 
dontract  to  pay  pi^rt  of  such  wages  oOer 
Ivise  than  in  the  current  coin,  within  sect  1 
or  the  Truck  Act,  1  &  2  W.  4,  e.  37;  Aor 
was  a-  contract  in  Writing  under  seot  23 
neoeMary  to  legal»o  such  deductions. 

Beldf  also,  that  there  was  not  in  this  ease 
any  demise  of  a  « tenement"  within  sect  23 ; 
and,  qkmtj  whether  there  waa  a  demise  of 
any  thing  at  a  rent  thereon  reserved,  wiAia 
that  oteuse.     Chawtier  v.  Cuauiwigf,  91 1. 

TRUSTEE. 
L  Term  in  setting  up  against  cestui  que  tins^ 

429.    AvirviTT,  L 
tL  Of  parish  property,  382.     CavmcKWA»- 

navs,  I.  394.    Poom,  VL  2. 
IIL  Of  turnpike  road,  169.    TumvpiKs,  L 

TDRNPnaS. 
L  Demise  of  tolls:  pleading. 
Foritns  on  letting. 

In  an  action  fbr  rent  payable  under  an 
agreement  with  trustees  of  turnpike  roads, 
demising  tolls  and  toll-houses,  die  declara- 
tion need  not  show  that  the  forms  reqnired 
by  Stat  3  6.  4,  c.  126,  s.  55,  were  obaerVed 
in  the  letting. 

It  is  sufficient  if  the  count  stated  &at,  at 
a  meeting  of  the  trustees,  held  at,  &e.,  the 
tolls,  &c.,  were  put-  up  to  be  let  by  auction 
under  certain  conditions,  &c^  at  which 
meeting  A.  B.  was  the  last  and  highest 
bidder,  and  thereupon,  by  a  memorandum 
of  agreement,  ftc^  it  was  wimessed,  Ac.; 
mutual  promises,  and  totry  of  deiendant. 

In  an  actibn  on  such  agreement,  if  the 
instrument  be  produced,  stating  that  the 
trustees  have  oorttiacted,  &c.  with  the 
lessee,  *<  wimess  the  hands  of  C.  and  D., 
two  of  the  trustees,"  &c.,  and  of  the  defimd- 
ant,  and  the  signatures  of  defendant  and 
of  C.  and  D.  be  proved,  such  instnnnent  is 
evidence  against  the  defendant  that  C.  and 
D.  were  trustees,  and  will  topport  a  ver^ 
diet  agcdakt  him-  in  an-  actibn  at  dwir  soil 
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■8  trofteef,  though  there  be  no  other  proof 
thattheywere  aa  WtUmgUmr.Bromu,  169. 

n.  Demise  oi  tolls :  evidence. 
That  demising  parties  were  trustees,  16d. 
Ante,  L 

in.  Penalties,  oonyictions,  and  commitments. 

1.  For  taking  less  than  the  legal  toU,  13. 
CoimcTiov,  IIL  1. 

2.  Protection  of  persons  acting  booA  fide 
mider  stat  3  G.  4,  c.  126,  13.  CoJi- 
TICTIOV,  IIL  1. 


UNION. 
Boor  law.    Poob. 

USAGE. 

CUSTOX. 

USE  AND  OCCUPATION. 
L  Rent  a  question  for  the  jury,  95.    Lavd- 

uoMB  Ajrs  Tbjtavt,  IIL 
n.  Of  parish  property,  who  must  sne^  382. 

CauBCBWAMsxifB,  L  394.    Pooa,  YL  2. 

USER. 
More  eztensiye  than  privilege  granted,  993. 
EVIDETCS,  XIX.  2 

USES. 
To  bar  dower,  429.    Abjivitt,  L 


VARIANCK 
In  describing  composition,  966.     Cohmmi- 
TlOB,  L 

YERDERERa 
Page  981.    AxiVDXBJiT,  L 

VERDICT. 
I.  Special,  1044.    Patbiit. 
IL  Judgment  non  obstante,  1044.    Patxst. 

VI  ET  ARMIS. 
Page  1000.    FiSHimT,  I.  1. 

VOYAGIs;. 
L  Insured,  781.     Ihsvbaitcb,  I.  1. 
n.  When  it  begins,  467.    CHABTsm-rABTT,  I. 


WAGEa 
Pege  311.    Tbvck. 

WAIVER. 
Of  request  to  perform  contract,  398.    Mab- 
BiAea,  L  1.  371.    Cobtbact,  XII.  9. 

WAR. 

What  state  of  hostilities  does  not  amount  to, 
781.    Ibsvbabob,  I.  h 

WARRANT. 

Of  conrnnitment 

L  For  not  finding  sureties,  1020.    Jusncs, 

IV.  L 
JL  What  it  need  not  fix,  1020.  Jvstxob,  IY.  1. 

YOU  YUI.  84 


WARRANT  OF  ATTORNEY. 
L  Executed  abroad. 
Rule  to  set  aside :  authority  tot  application. 

W.  executed,  at  Brussels,  in  June,  1843, 
a  warrant  of  attorney  to  confess  judgment  * 
and  judgment  was  entered  on  it  In  Jan- 
uary, 1846,  a  rule  nisi  was  obtained  to  set 
the  warrant  and  judgment  aside.  There 
was  nothing  to  show  that  W.  authorized  the 
application,  except  that  the  affidavit  in  sup- 
port of  the  rule  was  made  by  a  party  who 
styled  hunself  clerk  to  L.,  «*  attorney  for 
the  above-named  defendant" 

Hddf  that  it  ought  to  haye  appeared  more 
expressly  that  the  application  was  made  on 
behalf  of  W. :  and  tiie  court  discharged  the 
rule,  but  without  costs.  Hutm  r.  Lord 
WdMi^,  921. 
IL  Setting  aside. 

What  the  affidaTits  most  show,  921.    An- 

te,L 

WAT. 

HXOBWAT.      TtTBBriKB. 

WHARF. 
Endotice   of  posaession,  993.     Etibbvcb, 
XIX.  2. 

WIDOW. 
PBge410.    PooB,XYL 

WIFE. 
Babov  abb  Fbmb. 

WILL. 
L  What  instrument  may  opeiate  as : 
Disposition  after  death  in  power  of  attorney 
attested  as  a  will 

P.,  being  in  India,  in  1840,  executed  the 
following  instrument,  attested  by  two  wit- 


«Know  all  men,**  &0.,  «that  I  make,'* 
&0.  K  my  <*  lawful  attorney,  for  me  in  my 
name  and  to  my  use  to  ask,  demand,"  &c., 
«or  receiTe  the  possession  of,  or  produce 
of;  the  rent  of  the  freehold  of;"  &o.  *<  And 
I  do  empower  her,  the  said"  E.,  « to  hold 
and  retain  all  proceeds  of  the  said  property 
for  her  own  use  until  I  may  return  to  Eng 
land,  and  claim  possession  in  person;  or 
in  the  event  of  my  death,  I  do  hereby,  in 
my  name,  assign  and  deliver  to  the  said' 
E.  (( the  sole  claim  to  the  before-mentioned 
property,  to  be  held  by  her  during  her  life 
and  disposed  of  by  her  as  she  may  deem 
proper  at  the  time  of  her  death:  at  the 
same  time  I  wish  it  to  be  understood  that 
I  claim  all  right  and  title  to  the  said  pro- 
perty on  my  arrival  in  Great  Britain,  when 
the  term  of  the  said"  E.*s  «  occupancy  shall 
be  considered  at  an  end."  « In  wimess," 
&n. 

The  instrument  was  acted  on  as  a  power 
of  attorney  by  R  Afterwards  P.  died  in 
India,  without  returning  to  Great  Britain, 
and  left  E.  surviving. 

Htldf  that  the  instrument  operated  on  P.'t 
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death,  as  •  dmriM  to  E.    pot  dim.  Cnm  r, 
Or0M,714. 
IL  Probate,  576.    £ti9Phcb,  XUL  1. 
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By  guardians,  on  an  appeal  againt  a  paro- 
chial assemneiit,  326.    Poob,  II.  1. 
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XIIL  1. 
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EriDxirci,  XIIL  1. 
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XIII.  1. 
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DiHcx,  xin.  1. 
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